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STARTING POINT: WHAT’S THE LAW?

Insolvency  no European (EU) harmonised concept

Reference points only

Council Regulation 1346/2000 on insolvency
proceedings, particularly Annexes A – C

Council Directive 35/000 on combating late payment in
commercial transactions.
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SOME EU LAW PIPELINE

Proposal for a Regulation of the EP and the Council
establishing a European Small Claims Procedure COM
(2005) 87 final

Proposal for a Regulation of the EP and the Council
creating a European order for payment procedure COM
(2004) 0173 final
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NATIONAL LAWS

Therefore widely divergent national laws apply.

Wide variety of procedures in Europe

Striking difference: speed of procedures, e.g.

I: recognition of creditor claim may take three years or
more

UK: ownership of insolvent debtor may change within
three days  blurring the picture of actual debtor’s
identity.
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WHAT’S THE ECONOMIC CONTEXT?

Payment uncertainties are cited as the major obstacle in
international trade and are one of the principal reasons for
business insolvencies – irrespective of whether a company is
locally, nationally or internationally active.
Based on this it could be assumed that Credit Management – i.e.
the transformation of turnover to actual cash flow – is one of the
most developed processes in companies.
The reality however shows another picture: in far too many
companies the reminder process shows an important need for
improvement

(source: Intrum Justitia, European Payment Index – Autumn 2005 – Follow up
Report, p.2)

ACC EUROPE'S 2006 ANNUAL CONFERENCE

This material is protected by copyright. Copyright © 2006 Various authors, the Association of Corporate Counsel (ACC), and ACC Europe.7 of 96



ACC Europe 2006 Annual Conference: Taking the Lead As In-House
Counsel

May 14-16, Athenaeum Intercontinental Hotel, Athens, Greece

GENERAL DISTINCTIONS

Default often precedes insolvency. Four basic scenarios to
assess on a case-by-case basis.

Preventive measures seek to decrease the risk of default
whereas corrective/reactive measures are required in cases
of insolvency.

Customers owe in general money whereas Suppliers tend to
furnish goods and services.

Supplier

Customer

InsolvencyDefault
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SOME PREVENTIVE MEASURES WITH
REGARD TO CUSTOMERS

Retention of Title (ROT), but …
Letters of Guarantee
Credit insurance
Credit worthiness analysis
Avoid excessive outstanding debits
Contractual exit clauses
Last but in certain cases the best resort: old-fashioned but
effective payment methods e.g. L/C, CAD, bills of
exchange etc.
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SOME PREVENTIVE MEASURES WITH
REGARD TO SUPPLIERS

Early transfer of Title

Personal performance guarantees

No-prepayment arrangements

Right to assign contractual performance to third party

Workable contractual exit clauses
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INSOLVENCY – TWO MAIN TYPES
Restructuring  concerned party continues trading.
Prospect of a higher dividend for creditors.
Examples:
Ausgleich (A), Insolvenzverfahren (D), redressment
judiciaire (F), concordato preventivo (I), administration
(UK), etc.
Liquidation  party is dissolved, stops trading and is
deleted from commercial registry.
Low, most often no dividend to be expected.
Examples: Konkursverfahren (A and D), liquidation
judiciaire (F), fallimento (I), winding up procedures (UK).
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INSOLVENCY – SOME PRACTICAL TIPS

Customers
Trade only on a pre-payment basis
Beware of promises of preferential treatment due to re-
payment risk

Suppliers
Exercise contractually stipulated performance
guarantees of either the insolvent supplier or its
employees, subcontractors etc.

Spend only money on local outside counsel if
there is a realistic chance of a dividend that
exceeds potential legal costs.
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FINAL REMARKS

Close co-operation between purchasing (suppliers) and
credit control (customers) with legal department to find
tailor-made solutions.

Legal department should establish network of outside
counsels and negotiate special arrangements to deal with
insolvency procedures.

Consider outsourcing of credit management.
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A practical guide to

 European Insolvency

Regulation 1346/2000
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Introduction to Insolvency Regulation

Council Regulation (EC) No 1346/2000 of 29 May

2000 on insolvency proceedings (the

“Regulation”)

Became effective on 31 May 2002

Directly applicable throughout the EU (with the

exception of Denmark)
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Purpose of Regulation

Determine which EU country has jurisdiction to open
cross-border insolvency proceedings

Determine law applicable to cross-border insolvency
proceedings

But NOT an attempt to introduce a single European
insolvency law
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The “centre of main interests” of the debtor must be in
the EU

Must be “collective insolvency proceedings” as listed in

Annexes A and B of the Regulation

Does not apply to insurance undertakings or credit

institutions - Winding Up Directives

When will the Regulation apply?
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Rules of jurisdiction

Three types of insolvency proceedings:

main proceedings where debtor has its centre of main

interests

secondary proceedings where debtor has an
establishment

territorial proceedings where debtor has an
establishment and before main proceedings are
opened
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Definitions (1)

“Centre of main interests”:

not defined but rebuttable presumption that place of

registered office - article 3(1)

should correspond to the place where the debtor
conducts the administration of his interests on a regular

basis and is therefore ascertainable by third parties (but

can therefore change) - recital (13)
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Definitions (2)

“Establishment”:

defined as “any place of operations where the debtor
carries out a non-transitory economic activity with human
means or goods - article 2(h)

equivalent to a branch office or agency?

mere presence of assets unlikely to be sufficient
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Main proceedings
can be opened in the Member State where the debtor

has its centre of main interests - article 3(1)

universal scope and aim to encompass all the debtor’s

assets on an EU-wide basis

any of the proceedings listed in Annex A (winding up or

reorganisation proceedings)
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Secondary proceedings

can be opened subsequently in any Member State where
the debtor has an establishment - article 3(3)

opened by either the office-holder in the main proceedings
or any other person authorised to open secondary
proceedings under local insolvency law

limited in scope to assets located in that Member State

only winding up proceedings listed in Annex B
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Territorial proceedings

can be opened before the commencement of main

proceedings in any Member State where the debtor has an

establishment - article 3(2)

can only be opened:

where main proceedings cannot be opened; or

where requested by creditor with domicile, residence or registered

office in Member State or whose claim arise from the operation of

the establishment - article 3(4)
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Recognition provisions

Main proceedings to be recognised, and have same

effects, in other Member States so long as no secondary

proceedings - articles 16 and 17

Foreign officeholder to be recognised in other Member

States - article 18
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Coordination provisions

Creditors may lodge claims in either or both of  main and

secondary proceedings - sharing rules if lodge claims in

both

Office-holders in main and secondary proceedings duty

bound to communicate and co-operate

Each office-holder to lodge claims in his proceedings in

any other proceedings
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Hypothetical case: Seaview Ltd

Seaview incorporated in the Bahamas

but operationally based in the

Netherlands

Owns ship in Nice used as meeting place

for clients

Office and warehouse in Italy
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Insolvency of group of companies

Insolvency regulation does not apply to group of companies

Broad interpretation of COMI allows to open main

proceedings for subsidiaries in the country where holding

company is located

Creates potential conflicts between jurisdictions
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The ISA Daisytek Problem

UK court accepted COMI on 16th May over Germany and

French registered companies

German court decided COMI 19th May of commenced

alternative Main Proceeding over German registered

companies: reason for rejecting UK jurisdiction: public

policy

French courts decided COMI 26th May at commenced

alternative Main Proceeding over French registered

company: reason for rejecting UK jurisdiction: regulation

does not apply to group of companies
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No appeals launched in UK

UK Administrators appealed to originating

courts

France: court of appeal of Versailles confirmed that the sole factor

for deciding jurisdiction is the COMI and English court was first to
assert jurisdiction based on COMI.

Germany: closed main proceedings and opened secondary
proceedings

The ISA Daisytek Appeal Process
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Eurofood was a subsidiary of the Parmalat group and

incorporated in Ireland.

Irish court decided that COMI was Ireland:
– Incorporated in Ireland

– Day-to-day administration carried in Ireland

– Creditor’s perception was that COMI was in Ireland

Italian court decided that COMI was in Italy:
– Operating offices in Italy

– Central management function in Italy

 => Referral to the European court of justice by Irish court

Eurofood
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Possibility of forum shopping
Recital 4: “avoid incentives for the parties to transfer assets or judicial

proceedings seeking to obtain a more favorable legal position”

Italian company moves registered office to Luxemburg a few weeks

before insolvency proceeding started (B&C case – Italian Corte di

Cascazione)

Parkside: UK court granted an administration order over a Polish

incorporated company

Reasons ? - director’s liability regime

- secured creditors legal regime

- attractive reorganization procedures
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Applicable law provisions

article 4(2)

Law of Member State where proceedings opened
generally to determine effect of those proceedings, for
example:

what assets form part of estate
powers of office-holder
conditions for set-off
effects of proceedings on current contracts
lodging and ranking of claims
effects of closure of proceedings
avoidance of transactions
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Impact of the Regulation on

Security

The “rights in rem”exception in Article 5 to the

primary choice of law rule in Article 4

Opening of insolvency proceedings shall not affect

rights in rem of creditors in respect of debtor’s assets

situated within another Member State
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Impact of the Regulation

on Security (continued)

A “right in rem” includes:
right to dispose and to be repaid from the proceeds
of the assets
right to the beneficial use of assets
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Impact of the Regulation

on Security (continued)

Determining location of right in rem under

Article 2(g):

tangible property, the Member State where the

asset is situated

registered property, the Member State where the
asset  register is kept
claims, where the obligor of the claim has its
centre of main interests
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Impact of the Regulation

on Security (continued)

Exception ensures validity of floating security over

collections of assets which change from time to time

Problems could arise if obligor of the claim moves its

COMI
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Impact of the Regulation on Set-off

The “set-off”exception in Article 6 to the primary

choice of law rule in Article 4

Opening of insolvency proceedings shall not affect

the right of creditors to demand set-off of claims

where set-off is permitted by the law applicable to

the insolvent debtor’s claims
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Impact of the Regulation

on Set-off (continued)

Civil law: usually set-off restricted to cases where debts and
credits arise between same parties in the context of a single

transition.

Common law: where mutual dealings between parties,

application of set-off to determine net balance is

automatic

Still legal uncertainties with respect to netting agreements

(termination and acceleration clauses)
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The “reservation of title”exception in Article 7 to the
primary choice of law rule in Article 4

Opening of insolvency proceedings shall not affect the
right of a seller to an asset based on reservation of title,
where the asset is situated in another Member State

Impact of the Regulation

on Reservation of Title
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Consider avoidance rules and effects of Article 13:

general rule is that law of Member State where insolvency
proceedings opened will determine the insolvency
avoidance rules - Article 4(2)(m)

BUT may be defence under Article 13 if the governing law of
the transaction does not allow any means of challenging the
detrimental act in the relevant case

Avoidance Rules
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Consider an Italian company which may be subject to
main insolvency proceedings in Italy

Under Italian insolvency law, it may be possible to
challenge a transaction document under the Italian
avoidance laws

If the transaction document is governed by English law,
and there is no means of challenging the transaction as a
matter of English law, the counter party will have a
defence under Article 13

Care needed over choice of governing law

Avoidance rules (continued)
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