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November / December 1998

Phillip M. Armstrong is associate
general counsel for ADR and
litigation for Georgia-Pacific's
legal department.

Case Study: Georgia-Pacific's
Aggressive Use of Early Case
Evaluation and ADR 
by Phillip M. Armstrong

An aggressive use of alternative dispute resolution
(ADR) can save a company endless hours of time
and millions of dollars in expenses. Georgia-Pacific
Corporation has revamped its litigation management
accordingly, and the strategy is paying off. In 1996
the company mediated, arbitrated, or settled through
early case evaluation nearly 50 cases with an
estimated savings of at least $1.5 million. In 1997 the
number of such cases increased to 74 with an
estimated $6.5 million in savings. These numbers
certainly have ensured management's continued
support for the program.

Like much of corporate America, Georgia-Pacific has
learned to handle litigation differently. For years,
lawsuits brought against the company took an all too
familiar path. After service of process, the case was
assigned to a member of the legal department, often
someone who had little or no training in handling
litigation. Typically, the in-house attorney conducted
a preliminary factual investigation, then hired outside
counsel to defend the suit. The outside counsel would
file an answer, initiate discovery, and represent the
company until the case was resolved. In almost every
instance, 18 to 36 months later, following an
expenditure of thousands of dollars in legal fees and
related costs, the case settled. Georgia-Pacific's
experience reflects that of the majority of American
corporations. The fact is, most cases settle.1

A shift began, however, when James F. Kelley took
over as Georgia-Pacific's senior vice president and

general counsel in December of 1993. Analyzing the
company's caseload, he realized that Georgia-Pacific
entered into settlements for amounts that could have
been reasonably estimated much earlier in the
process, even before any significant discovery had
been undertaken. He deemed it more sensible to settle
for that amount (or perhaps even less) early in the
process to save the legal fees and costs (including the
time of company employees) that would otherwise be
incurred in defending the suit.

Georgia-Pacific's Model ADR Contract Clauses

How can other companies learn from the
Georgia-Pacific experience? What can they do to
institutionalize early case evaluation/ADR? The
following steps are recommended.

.1 Get top management buy-in. The executives in the
company must be shown the economic benefits of early
case resolution versus a winning-at-all-costs philosophy.

.2 Start training. Although most lawyers today are at least
familiar with ADR, few have had formal training. An
interactive training session, complete with role play, is
money well spent.

.3 Start small. Don't try to change the corporate culture too
quickly. Begin, perhaps, with a category of cases, such
as product liability claims, and then expand.

.4 Incorporate the practice. Require ADR clauses to be
routinely incorporated into your commercial
agreements.1 This provides a mutual, face-saving
method of forcing the parties to use alternative means to
resolve disputes before the battle lines are drawn.

.5 Grant authority. Assign someone full-time responsibility
for promotion and use of ADR. In-house expertise is
essential to any successful program.

.6 Begin immediately. When the existence of a dispute
becomes known, promptly investigate the facts,
objectively evaluate the case, and, when appropriate,
initiate negotiation or ADR.

.7 Build a resource library. Treatises and periodicals on
alternative dispute resolution are both extensive and
readily available.2

.8 Fully litigate cases if necessary. An aggressive program
does not mean every case is suitable for ADR. One
should screen every case, however, to determine its
suitability for early settlement or ADR.3
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.9 Measure the results. This can be somewhat tricky
because one must necessarily estimate the cost of
litigation. Yet most litigators have a sense for what a
case will cost and, with some exceptions, can reasonably
estimate the outcome. It's not a science, but the ability to
properly evaluate a claim in its early stages is key to a
successful program.

.1 Be patient. It takes time to build a successful program
and not every ADR experience will be positive. Over
time the results will speak for themselves.

Sidebar Notes

.1  Forms for use in drafting ADR clauses are available
from CPR, AAA, and a variety of other sources. For a
good article on arbitration clauses, see Robert R. Salman
& Suzanne A. Salman, Points to Ponder for Arbitration
Agreements, 43 Prac. Law., 30 (1997).

.2  A good starting point is the Martindale-Hubbell(r)
Dispute Resolution Directory (1996). (For information
on the directory, search
www.martindale.com/products/dispute_res.html).

.1  One of the better ADR screens available is published by
Debevoise & Plimpton, Evaluating Cases for ADR, 12
Alternatives to the High Costs of Litigation 151 (1994).

As part of an ongoing, corporate-wide cost-cutting
effort, Kelley incorporated his thinking about early
case evaluation into an overhaul of the legal
department. Rather than the standard pyramid,
Kelley's philosophy was to flatten out his staff and
move away from a department in which lawyers
manage other lawyers. Attorneys were required to be
practitioners, to do more in-house and to become less
reliant on outside counsel. Additionally, he required
his staff to become actively involved in each case, as
opposed to just monitoring the performance of
outside counsel, and set up a separate litigation group
to manage all the company's lawsuits. Early case
evaluation, emphasizing ADR, was mandated for
virtually every suit filed against the company.2 An
attorney was added to the litigation group to promote
and employ ADR, with special emphasis on early
disposition of cases. Additionally, lawyers were
required to attend an interactive, two-day training
session on ADR. In short, instead of immediately
sending lawsuits to outside counsel, Georgia-Pacific's

legal staff began to review every file with an eye
toward early settlement or ADR. Today, with few
exceptions, Georgia-Pacific tries to resolve a matter
in the first 60 to 90 days, well before discovery is
underway.

Georgia-Pacific is quick to point out that not every
case is suitable for early settlement or ADR.
Sometimes an important precedent is at stake. Other
times the claim is totally without merit, in which case
Georgia-Pacific defends on principle alone. Kelley is
willing to go scorched earth when the circumstances
call for it, but many suits against the company
contain a legitimate claim or involve a business
relationship worth preserving.

The company's willingness to enter ADR is not a
refusal to litigate. "In the old days," Kelley says, "we
might have spent $100,000 [in legal fees and other
costs] and taken two or three years to settle a case
that probably could have been resolved for half that
amount shortly after the suit was filed. We might
have felt justified in defending the case, but after it
was clear the other side had some legitimate claims,
the economics made no sense at all." Like all large
corporations, Georgia-Pacific still defends lawsuits
and fights grossly inflated or meritless claims.
Increasingly, however, it employs early case
evaluation, mediation, arbitration, and other ADR
techniques with improving results. Kelley doesn't fear
that this will open the flood gates to frivolous
litigation, particularly if the public perceives a
settlement mentality at Georgia-Pacific. He asserts,
"We still look very closely at every case. We know
which cases are ripe for settlement and which ones
are bogus."

It's a new day at Georgia-Pacific with a novel
approach to managing litigation. Cases get settled,
business relationships are preserved, management
spends less time responding to discovery (or
otherwise providing factual support for the case), and
the company saves money -- sometimes big money.
Georgia-Pacific is not the first company to recognize
the advantages of early settlement or to make
extensive use of ADR. But it is among the first
Fortune 500 companies to make that philosophy a
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focal point of its approach to litigation.3 As Kelley
says, "We are constantly reviewing our litigation
strategy, but early case evaluation and ADR seem to
be working. If you properly evaluate a case early in
the process and can arrive at a settlement that is
consistent with that evaluation, it's hard to argue with
the results."

Copyright © 1998 Phillip M. Armstrong. All rights reserved.

Notes 

.1  The Center for Public Resources Institute for Conflict
Resolution (CPR) estimates that 95 percent of all lawsuits
settle outside of court.

.2  At Georgia-Pacific, early case evaluation leading to a
negotiated settlement is treated as if it were a form of
ADR, that is, a method of resolving the case short of
litigation.

.1  In the recent Cornell University study of 1000 of the
largest U.S. corporations, nearly 100 percent of those
responding to the survey reported trying ADR some of the
time but fewer than 20 percent reported that they try to use
ADR all of the time (David B. Lipsky & Ronald L.
Seeber, a joint initiative of Cornell University, The
Foundation for the Prevention and Early Resolution of
Conflict, and Price Waterhouse LLP, The Use of
Alternative Dispute Resolution in U.S. Corporations 1997.
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SETTLEMENT STRATEGY OVERVIEW

Early case evaluation on merits and damages

Early settlement best if both sides are realistic

Identify key target areas and pressure points

Aggressive, focused defense helps settlement

Attorneys’ fees drive an increasing wedge

Know when to hold and when to fold

Procrastination is expensive
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EARLY CASE EVALUATION

Identify key legal and factual issues

Electronic discovery—do it early, do it right

Early witness interviews and witness quality

Declarations on merits and class certification

Retain experts early—both merits and damages

Determine probable liability or defenses

Quantify potential and likely damages

Evaluate policy changes
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EVALUATE INSURANCE—YOURS AND
YOUR OPPONENT’S

Prompt tender

Evaluate exclusions, coverage often difficult

Defense rights often broader than coverage

Defense valuable independent of coverage

Evaluate retaliatory non-renewal risk

Control the defense

Retain policyholder’s counsel
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EXPERTS

Do work early—big impact on settlement

Real knowledge—beware obvious hired guns

Professors or practitioners are often best

Establish subject beyond common knowledge

Daubert test

Speak as academic – avoid legal conclusions

Reality: the expert tells your story
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PRESSURE POINTS PROMPT
NEGOTIATIONS

Early if both sides knowledgeable and realistic

Motion to dismiss

Class certification

Summary judgment

Pretrial conference

The courthouse steps

Motion for new trial or appeal
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BUSINESS GOALS OF SETTLEMENT

Risk management

Only money?

Issue of principle and/or floodgates problem?

Transaction costs compared to amount at issue

Executive time and other internal costs

Business opportunity costs, marketplace position

Financial timing issues—fiscal year, reporting
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COST-EFFECTIVE OVERALL RESULT

Win/loss chances

Likely damages

Likely opt-in/out percentages (in class action)

Likely transaction costs: defense and plaintiffs’
attorneys’ fees, costs, experts, executive time

Attorneys’ fees shift by contract or statute?

Effect on business, publicity, share price

Be result-oriented, not academic
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MEDIATION BRIEF

One central theme

Ethos

Witness quality—on each side

Address your problems and explain them

Critically analyze remedies

Roadmap to mutual advantages
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AT THE MEDIATION

Robust position on the merits

Insurance coverage, persuasion and risk

The theory of mutual advantage

Listen for what the other side needs

Trust the mediator but know your boundaries

Prepare terms sheet in advance; modify as necessary

Parties and counsel sign terms sheet at mediation
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