CONFIDENTIALITY AGREEMENT

THIS CONFIDENTIALITY AGREEMENT (this “Agreement”) is made this ____day of [                    ], 201[ ], by and between [              ], a [______________] corporation (together with its subsidiaries and affiliates, the “Company”), and [______________], a [_________] [________] (hereinafter the “Recipient”).

WHEREAS, [Financial Advisor] (“FA”) has been retained exclusively on behalf of the the Company to explore a possible negotiated transaction involving the Company (a “Possible Transaction”);

WHEREAS, on [                 ], the Company filed a petition for relief under Chapter 11 of Title 11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the [                 ] (the “Bankruptcy Court”); and  

WHEREAS, in connection with such Possible Transaction, you have requested, and the Company expects to make available to you, certain information concerning the Company’s businesses, financial condition, operations, assets and liabilities.

WHEREAS, the Company is willing, subject to the terms and conditions hereof, to disclose certain of such information to you for the purpose of completing a Possible Transaction.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Company and Recipient agree as follows:

1. Definitions.

(a) “affiliate” means, with respect to any person, any other person that is directly or indirectly controlling, controlled by or under common control with such person, where “control” and derivative terms mean the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting securities, by contract or otherwise.
(b) “Information” means all information, data, documents, agreements, files and other materials, whether disclosed orally or disclosed or stored in written, electronic or other form or media, which is obtained from or disclosed by the Company or its Representatives (as defined below) before or after the date hereof regarding the Company, including without limitation all analyses, compilations, reports, forecasts, studies, samples and other documents prepared by or for you which contain or otherwise reflect or are generated from such information, data, documents, agreements, files or other materials.

The term “Information” as used herein does not, however, include information that:  (i) at the time of disclosure or thereafter is generally available to and known by the public (other than as a result of its disclosure directly or indirectly by you or your Representatives in violation of this Agreement); (ii) was available to you from a source other than the Company or its Representatives, provided that such source, to your knowledge after reasonable inquiry, is not and was not bound by a confidentiality agreement or other obligation regarding the Company; or (iii) has been independently acquired or developed by you or your Representatives without violating any obligations under this Agreement.

In view of the exclusions from the term “Information,” you and the Company, agree that the Information will constitute confidential information concerning the Company and its related parties or their respective securities and, for ease of understanding among the parties, will be deemed to constitute “Material, Non-public Information,” as that phrase is known in the securities industry.

(c) “person” means any individual, corporation, group, partnership, limited liability company, joint venture, trust, unincorporated organization, other form of business or legal entity or government authority and the media.
(d) “Representative” means, as to any person, that person’s affiliates and its and their respective directors, officers, employees, managing members, general partners, agents and consultants (including attorneys, financial advisors and accountants).

2. Non-Disclosure; Use of Information.  You shall keep the Information strictly confidential and shall not use the Information for any purpose other than to evaluate and, if relevant, negotiate and consummate the Possible Transaction.  You shall not disclose or permit your Representatives to disclose any Information except:  (a) if required by law, regulation or legal or regulatory process, and then only in accordance with Section 11, or (b) to your Representatives, to the extent necessary to permit such Representatives to assist you in evaluating, negotiating and consummating the Possible Transaction; provided, that you shall require each such Representative to be bound by the terms of this Agreement to the same extent as if they were parties hereto and you shall be responsible for any breach of this Agreement by any of your Representatives.
3. Written Consent.  Without the prior written consent of the Company, neither you nor your Representatives will disclose to any other person the fact that the Information has been made available to you, that discussions or negotiations are taking place concerning a Possible Transaction, or any of the terms, conditions or other facts with respect to any such Possible Transaction, including the status thereof, except as required by law, and then only in accordance with Section 11.
4. Destruction or Return of Confidential Information.  Except as required by law, the Information and all copies thereof (including those stored in computer memory or other files in electronic form) will be destroyed or returned immediately without retaining any copies thereof, upon request of the Company or FA.  You will confirm in writing to the Company that the Information has been returned or destroyed in compliance with this Agreement.  Notwithstanding the return or destruction of the Information, you will continue to be bound by the obligations of confidentiality contained herein.
5. Not a Broker.  You represent and warrant that you are not acting as a broker for or Representative of any other person in connection with the Possible Transaction, and are considering the Possible Transaction only for your own account and for the account of your affiliates.  Except with the prior written consent of the Company, you agree that (a) you will not act as a joint bidder or co-bidder with any other person with respect to the Possible Transaction, and (b) neither you nor any of your Representatives (acting on behalf of you or your affiliates) will enter into any discussions, negotiations, agreements, arrangements or understandings (whether written or oral) with any other person regarding the Possible Transaction, other than the Company and its Representatives.
6. Intentionally Blank
7. No Contacts.  During the six-month period beginning as of the date of your execution of this Agreement, you agree not to initiate or maintain contact (except for those contacts made in the ordinary course of your business) with any officer, director, employee, customer, supplier, landlord, lessor, labor union, creditor, security holder, bank or other lender of the Company regarding the Company’s business, prospects, operations or finances in connection with a Possible Transaction, except with the express written permission of the Company or FA.  All (a) communications to the Company regarding a Possible Transaction, (b) requests for additional Company information by you or your Representatives, (c) requests by you for any management meetings, and (d) discussions or questions from you regarding procedures, will be submitted or directed exclusively to FA. 
8. Standstill.  Neither you nor any of your Representatives shall, or shall encourage or assist any other person to, (a) publicly propose or disclose an intent to propose any form of business combination, acquisition, restructuring, recapitalization, liquidation or other similar transaction relating to the Company, or (b) acquire or sell, or offer, seek, propose or agree to acquire or sell, directly or indirectly, by purchase or otherwise, interests in any of the Company’s loans, debt securities, equity securities, assets or third-party claims against the Company without the Company’s prior written consent. 

9. No Representation or Warranty.  You acknowledge that the Company has endeavored to include in the Information those materials which they believe to be reliable and relevant for the purpose of evaluation of the Possible Transaction, but you further acknowledge that neither the Company nor any of its Representatives makes any representation or warranty as to the accuracy or completeness of the Information.  You acknowledge that neither the Company nor any of its Representatives shall have any liability as a result of the use of the Information or any errors therein or omissions therefrom.  You understand that only those particular representations and warranties that may be made in a definitive agreement, when, as and if it is executed, and subject, to such limitations and restrictions as may be specified therein, shall have any legal effect.
10. No Commitment Regarding Transaction.  Unless and until a definitive agreement between you and the Company has been executed and delivered with respect to the Possible Transaction, no party will be under any legal obligation of any kind whatsoever with respect to the Possible Transaction, including any obligation to (a) consummate a Possible Transaction, (b) conduct or continue discussions or negotiations or (c) enter into or negotiate a definitive agreement. Each party reserves the right, in its sole discretion, to reject any and all proposals made by or on behalf of the other party with regard to the Possible Transaction and to terminate discussions and negotiations at any time.  The Company reserves the right, in its sole discretion, to enter into any agreement with any other person with regard to a Possible Transaction without notice to you or any of your Representatives, at any time and for any reason or no reason.  Any costs incurred or actions taken by any party in the absence of a final definitive agreement will be at such party’s sole risk and expense.
11. Disclosure Required by Law.  In the event that you or anyone to whom you disclose the Information pursuant to this Agreement is requested or become legally compelled (by law, oral questions, interrogatories, request for information or documents, subpoena, civil investigative demand or similar process) to disclose any of the Information, you will provide the Company with prompt written notice so that the Company may seek a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement.  In the event that such protective order or other remedy is not obtained, or that the Company in writing waives compliance with the provisions of this Agreement, you will furnish only that portion of the Information that your legal counsel has advised you is legally required to be disclosed and will exercise your best efforts to obtain reliable assurance that confidential treatment will be accorded the Information, including without limitation by cooperating with the Company to obtain an appropriate protective order or other reliable assurance that confidential treatment will be accorded the Information.
12. Remedies.  It is understood and agreed that money damages would not be a sufficient remedy for any breach of this Agreement and that the Company shall be entitled to seek equitable relief (without the requirement of the posting any bond in respect thereof), including injunction and specific performance, in the event of any breach of this Agreement.  Such remedies shall not be deemed to be the exclusive remedies for a breach of this Agreement but shall be in addition to all other remedies available at law or equity.  You understand that this Agreement is for the benefit of the Company and that the Company shall have the right to enforce all the terms of this Agreement.
13. Costs and Attorneys’ Fees.  In the event of litigation relating to this Agreement, if a court of competent jurisdiction issues a final non-appealable judgment, the non-prevailing party in such litigation agrees to reimburse the prevailing party for its costs and expenses (including reasonable attorneys' and professionals’ fees) in obtaining such judgment.
14. No Implied Waiver.  No failure or delay by the Company in exercising any right, power or privilege under this Agreement shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further exercise of any right, power or privilege hereunder.
15. Enforceability.  The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provisions of this Agreement, which shall remain in full force and effect.  If any of the covenants or provisions of this Agreement are determined to be unenforceable by reason of their extent, duration, scope or otherwise, then the parties contemplate that the court making such determination shall reduce such extent, duration, scope or other provision and enforce them in their reduced form for all purposes contemplated by this Agreement.
16. Non-Waiver of Privileges.  To the extent that any Information includes materials subject to the attorney-client privilege, the Company is not waiving, and shall not be deemed to have waived or diminished, its attorney work-product protections, attorney-client privileges or similar protections and privileges as a result of disclosing any Information (including Information related to pending or threatened litigation) to you or any of your Representatives.
17. Governing Law; Venue.  This Agreement shall be governed and construed in accordance with the laws of the State of [           ] applicable to agreements made and to be performed within such state.  Each party also hereby irrevocably and unconditionally consents to submit to the exclusive jurisdiction of the Bankruptcy Court, for any actions, suits or proceedings arising out of or relating to this Agreement and the Possible Transaction contemplated hereby.  Each party also agrees not to commence any action, suit or proceeding arising out of or relating to this Agreement except in such courts and that service of any process, summons, notice or document by U.S. certified mail to your address as set forth above or to the Company’s address as set forth above shall be effective service of process for any action, suit or proceeding brought against either the Company or you in any such court.  Each party hereby irrevocably and unconditionally waives any objection to the laying of venue of any action, suit or proceeding arising out of or relating to this Agreement and the Possible Transaction  contemplated hereby in the Bankruuptcy Court, and irrevocably and unconditionally waive and agree not to plead or claim in such court that any action, suit or proceeding brought in such court has been brought in an inconvenient forum.
18. Full Understanding.  This Agreement constitutes the full understanding of the parties and a complete and exclusive statement of the terms and conditions of their agreement relating to the subject matter hereof and supersedes any and all prior agreements, whether written or oral, that may exist between the parties with respect thereto.  This Agreement may be modified or waived only by a separate writing signed by the parties expressly modifying or waiving this Agreement.
19. Counterparts; Electronic Delivery.  This Agreement may be signed in one or more counterparts which, when taken together, shall constitute one and the same instrument.  This Agreement may be delivered by facsimile, .pdf format or other electronic means, any of which shall constitute an original document.
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IN WITNESS WHEREOF, the undersigned have duly executed this Confidentiality Agreement as of the date first above written. 

Company:
[                                                ]

By:  


      Name:


      Title:


RECIPIENT:

[____________________]

By:


      Name:


      Title:
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