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TERM LOAN AGREEMENT

This TERM LOAN AGREEMENT (this “Agreement”), dated as of _________ ___, _____, is entered into by and between ______________________, a ____________ a corporation (“Borrower”), on the one hand, and ______________________, a ________ corporation, with an address at _________________________________________________ (together with its successors and permitted assigns (but not, except as expressly set forth herein, any participant that otherwise is not a party to this Agreement), “Lender”), on the other hand.
WHEREAS, Lender has agreed to extend to Borrower a loan in the principal amount of [____________________ ($_________)] (the “Term Loan”); and

WHEREAS, the Term Loan is evidenced by, among other things, that certain Term Loan Note of even date herewith (as the same may be amended, restated, severed, supplemented or otherwise modified from time to time, the “Term Note”) by Borrower in favor of Lender;

WHEREAS, the Term Loan is also secured by, among other things, (i) that certain Deed of Trust, Security Agreement and Financing Statement by Borrower in favor of Lender, dated as of the date hereof, as the same may be amended, restated, supplemented or otherwise modified from time to time (the “Mortgage”) encumbering that certain property located at ________________________________, more particularly described on Exhibit A annexed hereto and made a part hereof (the “Property”), and (ii) that certain Assignment of Leases and Rents by Borrower in favor of Lender, dated as of the date hereof, as the same may be amended, restated, supplemented or otherwise modified from time to time (the “ALR”) encumbering the Property;
WHEREAS, ________________________ (each a “Guarantor” and collectively, the “Guarantors”) are the [direct] owners of 100% of the membership interests in Borrower, and, as a result, each Guarantor will benefit from the making of the Loan to Borrower;

WHEREAS, as additional security for the Loan, Lender has required that Guarantors execute and deliver that certain Payment Guaranty in favor of Lender, dated as of the date hereof (the “Guaranty”); and 
WHEREAS, Lender is willing to make the Term Loan available to Borrower, upon the terms and subject to the conditions set forth herein.

NOW, THEREFORE, to induce Lender to extend the Term Loan to Borrower, and in consideration of the foregoing premises and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Borrower hereby covenants and agrees for the benefit of Lender, as follows:

I. DEFINITIONS

For purposes of the Loan Documents and all schedules, exhibits, annexes and attachments thereto, in addition to the definitions elsewhere in this Agreement and the other Loan Documents, the terms listed in Appendix A shall have the respective meanings assigned to such terms in Appendix A, which is incorporated herein and made a part hereof.  All capitalized terms used which are not specifically defined herein shall have the respective meanings assigned to them in Article 9 of the UCC to the extent the same are used or defined therein.  Unless otherwise specified in any Loan Document, this Agreement, any other Loan Document and any agreement or contract referred to herein or in Appendix A shall mean such agreement or contract, as modified, amended, supplemented or restated and in effect from time to time, subject to any applicable restrictions set forth in such Loan Document.  As used in this Agreement, the term “including” means “including, but not limited to”.

II. CREDITS

2.1 Term Loan
Subject to the terms and conditions set forth in this Agreement, Lender agrees to loan to Borrower on the Closing Date the Term Loan, which shall be in the original principal amount of [_______________________________ ($__________] as evidenced and by and in accordance with the terms and provisions of the Term Note which are incorporated herein and made a part hereof.    

2.2 Evidence of Term Loan
(a) Borrower agrees that:

(i) upon written notice by Lender to Borrower that a replacement of a lost or mutilated Term Note is requested by the Lender to evidence the Term Loan and other Obligations owing or payable to, or to be made by, the Lender, Borrower promptly shall (and in any event within three (3) Business Days of any such request) execute and deliver to Lender (or such other Person designated by the Lender in writing) an appropriate promissory note or notes in form and substance reasonably satisfactory to Lender and Borrower, payable to the order of the Lender (or such other Person designated by the Lender in writing) in a principal amount equal to the amount of the Term Loan owing or payable to the Lender;

(ii) all references to “Notes” or “Term Note” in the Loan Documents shall mean the Term Note hereunder, as the same may be amended, supplemented, modified, divided and/or restated and in effect from time to time; and

(iii) upon Lender’s written request (for itself or on behalf of any Lender), and in any event within three (3) Business Days of any such request, Borrower shall execute and deliver to Lender a new note and/or split or divide the Term Note, or any of them, in exchange for the existing subject Note, in such smaller amounts or denominations as Lender shall specify; provided, that the aggregate principal amount of such new, split or divided notes shall not exceed the aggregate principal amount of the Note outstanding at the time such request is made; provided, further, that such subject Note that is replaced shall then be deemed no longer outstanding hereunder and shall be replaced by such new notes and returned to Borrower promptly after Lender’s receipt of the replacement notes.

2.3 Interest
The Term Loan shall bear interest, at the rate and payable in the manner, stated in the Term Note.

2.4 Promise to Pay; Manner of Payment.

Borrower absolutely and unconditionally promises to pay, when due and payable pursuant hereto and the Term Note, principal, interest and all other amounts and Obligations payable hereunder and under any other Loan Document, without any right of rescission and without any deduction whatsoever, including any deduction for set-off (except as set forth in Article XII), recoupment or counterclaim, notwithstanding any damage to, defects in or destruction of the Collateral or any other event, including obsolescence of any property or improvements.  Any payments made by Borrower shall be made by wire transfer on the date when due, without offset, deduction or counterclaim, in Dollars, in immediately available funds to such account as may be indicated in writing by Lender to Borrower from time to time.  Any such payment received after 2:00 p.m. (New York City time) on any date shall be deemed received on the next succeeding Business Day, and any applicable interest or fees shall continue to accrue in respect thereof.  Whenever any payment under any Loan Document shall be stated to be due or shall become due and payable on a day other than a Business Day, the due date thereof shall be extended to, and such payment shall be made on, the next succeeding Business Day, and such extension of time in such case shall be included in the computation of payment of any interest (at the interest rate in effect during such extension) and/or fees, as the case may be.

III. FEES

3.1 Fees.

(a) Origination Fee. On the Closing Date, Borrower shall pay to Lender the Origination Fee (as defined in the Term Note), which fee shall is inclusive of all fees and charges of Lender and *[Broker]
 but excluding legal fees or costs and expenses payable pursuant to Section 11.7 or any other Loan Document. The Origination Fee shall be earned in full on the Closing Date and is nonrefundable.  The Origination Fee shall not in any way limit Borrower’s or any Loan Party’s obligations to pay any other fee, or reimburse the Lender for any cost or expense, under the Loan Documents.  Lender acknowledges that prior to the date hereof, Borrower has paid to Lender a non-refundable deposit of [$_________] in consideration for Lender’s due diligence with respect to the Term Loan.

IV. CONDITIONS PRECEDENT

The obligations of Lender to consummate the transactions contemplated herein and to fund the Term Loan are subject to the satisfaction of each of the following:

(a) delivery of all documents listed on, the taking of all actions set forth on, and the satisfaction of each of the conditions precedent listed on Exhibit C, all in a manner, form and substance satisfactory to Lender;

(b) each of the representations and warranties made by each Loan Party and each other Person party thereto (other than Lender) in the Loan Documents shall be true and correct in all material respects before and after giving effect to funding of the Term Loan (except to the extent such representations and warranties expressly relate to an earlier date, in which case they shall have been true and correct in all respects as of such earlier date, and except to the extent such representation and warranty is already qualified by materiality, in which case it shall be true and correct in all respects);

(c) no Default or Event of Default shall have occurred or be continuing or exist after giving effect to the funding of the Term Loan; and

(d) no Material Adverse Effect shall have occurred.

V. REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants to the Lender as follows as for itself: 

5.1 Organization and Authority 

Borrower is a limited liability company duly organized, validly existing and in good standing under the laws of the jurisdiction of its organization.


Borrower (a) has all requisite corporate, partnership, limited liability company, trust or other power and authority to own its Property and carry on its business as now being conducted and as contemplated in the Loan Documents, (b) is duly qualified and licensed to do business in and in good standing in each jurisdiction where it is required to be so qualified and licensed and where the failure to qualify or be licensed or qualified reasonably could be expected to result in a Material Adverse Effect, and (c) has all requisite corporate, partnership, limited liability company or trust power and authority (i) to execute, deliver and perform the Loan Documents to which it is a party, (ii) to consummate the transactions contemplated by the Loan Documents, and (iii) to grant the Liens pursuant to the Security Documents to which it is a party.

5.2 Loan Documents
The execution, delivery and performance by each Loan Party of the Loan Documents and to which it is a party, and the consummation by such Loan Party of the transactions contemplated thereby, (i) have been duly authorized by all requisite corporate, partnership, limited liability company, trust or other action of such Loan Party, and such Loan Documents have been duly executed and delivered by or on behalf of such Loan Party; (ii) do not violate any provisions of (A) any Applicable Law, statute, rule, regulation, ordinance or tariff, (B) any order, injunction, writ or decree of any Governmental Authority binding on such Loan Party or the Property, or (C) the Organizational Documents of such Loan Party, or any agreement between such Loan Party and its shareholders, members, partners or equity owners or among any such shareholders, members, partners or equity owners; (iii) are not in conflict with, and do not result in a breach or default of or constitute an event of default, or an event, fact, condition or circumstance which, with notice or passage of time, or both, would constitute or result in a conflict, breach, default or event of default under, any indenture, agreement or other instrument to which such Loan Party is a party, or by which the properties (real or personal, tangible or intangible) of such Loan Party are bound; (iv) except as contemplated by the Security Documents, will not result in the creation or imposition of any Lien of any nature upon any of the properties (real or personal, tangible or intangible) of any Loan Party; and (v) except for filings in connection with the perfection or registration of the Liens created by the Security Documents, do not require the consent, approval or authorization of, or filing, registration or qualification with, any Governmental Authority or any other Person.

Each of the Loan Documents to which each Loan Party is a party constitutes the legal, valid and binding obligation of such Loan Party, enforceable against such Loan Party in accordance with its terms, subject to the effect of any applicable bankruptcy, moratorium, insolvency, reorganization or other similar law affecting the enforceability of creditors’ rights generally and to the effect of general principles of equity which may limit the availability of equitable remedies (whether in a proceeding at law or in equity).

5.3 Subsidiaries, Capitalization and Ownership Interests
No Loan Party has any Subsidiaries.  

5.4 Property
Borrower is the sole owner and has good, valid and marketable title to the Property, which Property is free and clear of all Liens other than Permitted Liens.

5.5 Other Agreements
No Loan Party is (a) a party to any judgment, order or decree or any agreement, document or instrument, or subject to any restriction, which adversely affects its ability to grant a security interest in the Collateral, take actions necessary to perfect the Lender’s Liens, execute and deliver, or perform under, any Loan Document or to pay the Obligations or (b) in default in the performance, observance or fulfillment of any obligation, covenant or condition contained in any other agreement, document or instrument to which it is a party or to which the Property is subject, nor to Borrower knowledge, is there any event, fact, condition or circumstance which, with notice or passage of time or both, would constitute or result in a conflict, breach, default or event of default under, any of the foregoing.

5.6 Litigation
Except as set forth on Schedule 5.6, there are no actions, suits, proceedings or investigations pending or, to the knowledge of Borrower, threatened against any Loan Party or any Subsidiary that (a) question or reasonably could be expected to prevent the validity of any of the Loan Documents or the right of such Loan Party to enter into any Loan Document or to consummate the transactions contemplated thereby, or (b) reasonably could be expected to result in, either individually or in the aggregate, a Material Adverse Effect.  Except as set forth on Schedule 5.6, no Loan Party or any Subsidiary is a party or subject to any order, writ, injunction, judgment or decree of any Governmental Authority.

5.7 Environmental Matters
Each Loan Party and the Property is, and the operations of each Loan Party are, in compliance with all applicable Environmental Laws in all material respects.  No Loan Party has been notified of any action, suit, proceeding or investigation (a) relating in any way to compliance by or liability of such Loan Party or ether Property under any Environmental Laws, (b) which otherwise deals with any Hazardous Substance or any Environmental Law, or (c) which seeks to suspend, revoke or terminate any license, permit or approval necessary for the generation, handling, storage, treatment or disposal of any Hazardous Substance.  Borrower represents warrants and covenants that there are no underground storage tanks (“USTs”) located on or under the Property, and that all remediation and/or removal in connection with any prior USTs located on or under the Property has been completed in accordance with all Environmental Laws.

5.8 Tax Returns; Governmental Reports
Each Loan Party (a) has filed all income and all other material tax returns and other material reports which are required by law to be filed by such Loan Party, and (b) has paid all material taxes, including property taxes, assessments, fees, condominium dues and other governmental charges, including, without limitation, payroll and other employment related taxes, in each case that are due and payable, except for items that such Loan Party currently is contesting in good faith by appropriate proceedings and for which adequate reserves have been established in accordance with GAAP and no notice of Lien relating to taxes has been filed or recorded.

5.9 Financial Statements and Reports
Borrower has furnished and delivered to Lender true, accurate and complete copies of all documents, instruments and other papers comprising the entire organizational documents of Borrower and any and all amendments thereto, including without limitation, Borrower’s certificate of formation, articles of incorporation, formation or organization and operating agreement or other governing documents. True, accurate and complete financial statements in all material respects of Borrower have been delivered to Lender and the same fairly present the financial condition of Borrower as of the date thereof and no Material Adverse Change has occurred in such financial condition since the date thereof.

All financial statements of Borrower hereafter furnished to Lender shall be true, accurate and, complete in all material respects and shall fairly present the financial condition of Borrower as of the date thereof.

5.10 Compliance with Law
Each Loan Party and each of its Subsidiaries (i) is in compliance with all laws, statutes, rules, regulations, ordinances and tariffs of any Governmental Authority applicable to such Loan Party, the Business and the Property, including, without limitation, any other laws or regulations pertaining to any Business of such Loan Party, and (ii) is not in violation of any order of any Governmental Authority or other board or tribunal.  There is no event, fact, condition or circumstance which, with notice or passage of time, or both, would constitute or result in any noncompliance with, or any violation of, any of the foregoing.   Each Loan Party has maintained and has caused its Subsidiaries to maintain all records required to be maintained by any applicable Governmental Authority.

5.11 Permits
Each Loan Party and Subsidiary is in compliance with, and has, all Permits necessary or required by Applicable Law or Governmental Authorities for the operation of its Business as presently conducted and as proposed to be conducted, and for the execution, delivery and performance by, and enforcement against, such Loan Party of each Loan Document.  No Loan Party or Subsidiary is in breach of or default under the provisions of any of the foregoing, nor is there any event, fact, condition or circumstance which, with notice or passage of time or both, would constitute or result in a conflict, breach, default or event of default under, any of the foregoing.

5.12 No Default; Solvency
No Default or Event of Default exists under the Loan Documents.  The Loan Parties, in the aggregate are and, after giving effect to the transactions and the Indebtedness contemplated by the Loan Documents and the transactions contemplated thereby, in each case will be solvent and able to meet their obligations and liabilities as they become due, and the assets and business (as a going concern) of the Loan Parties, in the aggregate, in each case, at a Fair Valuation, exceed the total liabilities (including contingent, subordinated, unmatured and unliquidated liabilities) of Borrower or Loan Parties, as applicable.

5.13 Insurance
All insurance policies of the Loan Parties relating to the Property as of the Closing Date are listed and described on Schedule 5.13.

5.14 Margin Stock; Regulated Entities; Tax Regulations; OFAC; MLA; Patriot Act
(a) Neither the Loan Parties nor their Subsidiaries are engaged in the business of extending credit for the purpose of purchasing or carrying any “margin stock” or “margin security” (within the meaning of Regulations T, U or X issued by the Board of Governors of the Federal Reserve System), and no proceeds of the Term Loan will be used to purchase or carry any margin stock or margin security or to extend credit to others for the purpose of purchasing or carrying any margin stock or margin security.

(b) No Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary is (a) an “investment company” within the meaning of the Investment Company Act of 1940; or (b) subject to regulation under the Federal Power Act, the Interstate Commerce Act, any state public utilities code, or any other Federal or state statute or regulation limiting its ability to incur Indebtedness.

(c) No Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary is or will be a Person: (a) that is listed in the Annex to, or is otherwise subject to the provisions of EO13224; (b) whose name appears on the U.S. Department of Treasury’s Office of Foreign Assets Control regulation or executive order (“OFAC”) most current list of “Specifically Designated National and Blocked Persons” (which list may be published from time to time in various mediums including, but not limited to, the OFAC website, http:www.treas.gov/ofac/t11sdn.pdf); (c) who commits, threatens to commit or supports “terrorism”, as that term is defined in the Executive Order 13224 issued on September 24, 2001 (“EO13224”); or (d) who is otherwise affiliated with any entity or person listed above (any and all parties or persons described in clauses (a) through (d) above are herein referred to as a “Prohibited Person”).  Borrower covenants and agrees that no Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary will: (i) conduct any business, nor engage in any transaction or dealing, with any Prohibited Person, including, but not limited to, the making or receiving of any contribution of funds, goods, or services, to or for the benefit of a Prohibited Person; or (ii) engage in or conspire to engage in any transaction that evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the prohibitions set forth in EO13224.  Borrower further covenants and agrees to deliver (from time to time) to Lender any such certification or other evidence as may be requested by Lender in its sole and absolute discretion, confirming that: (x) none of any Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary is a Prohibited Person; and (y) none of any Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary has engaged in any business, transaction or dealings with a Prohibited Person, including, but not limited to, the making or receiving of any contribution of funds, goods or services, to or for the benefit of a Prohibited Person.

(d) None of any Loan Party, Subsidiary or any Person controlling any Loan Party or Subsidiary is or shall be a Person in violation of the Swiss Money Laundering Act of 1997, as in effect from time to time (the “MLA”).

(e) Each Loan Party and Subsidiary is and shall be in compliance, in all material respects, with the Patriot Act. No part of the proceeds of the Term Loan will be used, directly or indirectly, for any payments to any governmental official or employee, political party, official of a political party, candidate for political office, or anyone else acting in an official capacity, in order to obtain, retain or direct business or obtain any improper advantage, in violation of the United States Foreign Corrupt Practices Act of 1977, as amended.

5.15 Broker’s or Finder’s Commissions
No Loan Party has dealt with financial advisors, brokers, underwriters, placement agents, agents or finders in connection with the Loan *[other than Broker]
 and that no broker’s, finder’s or placement fee or commission is or will be payable to any broker, investment banker or agent engaged by any Loan Party or any of its officers, directors or agents with respect to the transactions contemplated by this Agreement, the other Loan Documents [and except for fees payable to Lender and fees payable to be Broker which shall be the sole responsibility of the Loan Parties].  Borrower shall indemnify and hold Lender harmless from and against any and all claims, liabilities, costs and expenses (including reasonable attorneys’ fees, whether incurred in connection with enforcing this indemnity or defending claims of third parties) of any kind in any way relating to or arising from a claim by any Person other than Broker that such Person acted on behalf of Borrower in connection with the transactions contemplated herein.

5.16 Disclosure
No Loan Document (excluding general economic or industry information or other forward looking information prepared in good faith) contains any untrue statement of a material fact or omits to state any fact necessary to make the factual statements therein taken as a whole not materially misleading as of the time made or delivered in light of the circumstances under which it was made or furnished.  There is no fact known to any Loan Party, which has not been disclosed to Lender in writing which reasonably could be expected to result in, either individually or in the aggregate, a Material Adverse Effect.

5.17 Property; Leases
(a) The Property is contiguous to public streets, roads or highways, and vehicular and pedestrian access from the Property is permitted to such streets, roads or highways.  All roads necessary for the use of the Property for its current purpose have been completed and dedicated to public use and accepted by all Governmental Authorities.  All easements, cross easements, licenses, air rights and rights-of-way or other similar property interests (collectively, “Easements”), if any, necessary for the utilization of any improvements related to the Property for their current purposes have been obtained, are described in the those certain title reports delivered to Lender from Borrower prior to the Closing Date as a condition to Lender’s obligations hereunder and in connection with the Term Loan (collectively, the “Title Report”) and are in full force and effect without default thereunder.  The Property is presently served by water, sewer, sanitary sewer and storm drain facilities adequate to service it for its current use.  [The Property does not have an on-site sewage disposal system and is served by a sewer system maintained by [_______]
.  All public utilities necessary or convenient to the use and enjoyment of the Property are located in the public right-of-way(s) abutting the Property, and all such utilities are connected so as to serve the Property without passing over other property absent a valid easement. 

(b) The Property, including all improvements therein, is in good condition, order and repair in all material respects.  There exists no structural or other material defect or damages to the Property, whether latent or otherwise.   No Loan Party has received written notice from any insurance company or mutual bonding company of any defect or inadequacy in the Property, or any part thereof, which would adversely affect its insurability or cause the imposition of extraordinary premiums or charges thereon or any termination of any policy of insurance or bond. No portion of the Property is located in a creek or other flood zone.

(c) The Property is not subject to any Leases, except as set forth on Schedule *[__] attached hereto.

(d) The Property is comprised of one (1) or more parcels which constitute a separate tax lot or lots and does not constitute a portion of any other tax lot not a part of the Property.

(e) There are no pending or proposed special or other assessments for public improvements or otherwise affecting the Property, nor are there any contemplated improvements to the Property that may result in such special or other assessments.

(f) The Property is used exclusively as a commercial property and will be developed to contain a hotel and retail shopping center.  All certifications, permits, licenses and approvals, including without limitation, certificates of completion and occupancy permits required for the legal use, occupancy and operation of the Property for its current use have been obtained and are in full force and effect, and Borrower shall keep and maintain all such certifications, permits, licenses and approvals necessary for the operation of the Property in accordance with its respective current use or contemplated uses following development.  The use being made of the Property is in conformity with the certificate of occupancy or the equivalent issued for the Property.

5.18 Title
Borrower has good, marketable and indefeasible fee title to the Property, free and clear of all Liens except the Permitted Liens.  The Permitted Liens do not materially adversely affect the value, operation or use of the Property, or Borrower’s ability to repay the Term Loan.  No temporary or permanent taking by any Governmental Authority as the result or in lieu or in anticipation of the exercise of the right of condemnation or eminent domain, of all or any part of the Property, or any interest therein or right accruing thereto, including any right of access thereto or any change of grade affecting the Property or any part thereof or similar proceeding has been commenced or, to Borrower’s best knowledge, is contemplated with respect to all or part of the Property or for the relocation of roadways providing access to the Property.  As of the date hereof, there are no claims for payment for work, labor or materials affecting the Property or any portion thereof, which are or may become a Lien prior to, or of equal priority with, the Liens created by the Mortgage and the ALR.  There are no outstanding options to purchase or rights of first refusal affecting all or any portion of the Property for which waivers have not been obtained. The Survey reflects any material matter affecting the Property, or any portion thereof, or the title thereto.  All of the improvements on the Property included in determining the appraised value of the Property lie wholly within the boundaries and building restriction lines of the Property, and no improvement on an adjoining property encroaches upon the Property, and no easement or other encumbrance upon the Property encroaches upon any of such improvements, except those insured against by the Title Policies.  The Property is one or more separate tax lots and is not a portion of any other tax lot that is not a part of such Property.  Borrower has no actual knowledge of pending or proposed special or other assessments for public improvements or otherwise affecting the Property, other than any which is a Permitted Lien, or any contemplated improvements to the Property that may result in such special or other assessments.

5.19 Survival
Borrower agrees that the representations and warranties contained in the Loan Documents are made with the knowledge and intention that Lender is relying and will rely thereon.  All such representations and warranties will survive the Closing Date.

VI. AFFIRMATIVE COVENANTS

6.1 Reporting, Collateral and Other Information
(a) Reporting. Borrower shall maintain, and shall cause each of  their Subsidiaries, if applicable, to maintain, a system of accounting established and administered in accordance with sound business practices to permit the preparation of financial statements in conformity with GAAP (provided that interim financial statements shall not be required to have footnote disclosure and may be subject to normal year-end adjustments).  Borrower shall furnish to Lender, at the times, for the periods and otherwise in accordance with the terms of Exhibit B-1, all statements (financial or otherwise), budgets, projections, reports, listings, calculations, certificates, notices and other materials described on such Exhibit B-1.

(b) Collateral Deliverables; Related Actions.  Borrower shall comply with each of the agreements, covenants and undertakings set forth in Exhibit B-2, in accordance with the terms thereof, and each represents and warrants to the Lender that the representations and warranties thereon contained are true, correct and complete.

6.2 Conduct of Business; Maintenance of Existence and Assets
Borrower shall:

(a) maintain and preserve the Property or any property (real or personal, tangible or intangible) used or useful in its Business in good working order and condition (normal wear and tear excepted and except as may be disposed of in accordance with the terms of the Loan Documents) and from time to time make all necessary repairs, renewals and replacements thereof;

(b) maintain and preserve in full force and effect its organizational existence and good standing under the laws of its state or jurisdiction of incorporation, organization or formation; and

(c) maintain and preserve in full force and effect all Permits and qualifications and remain in good standing.

6.3 Compliance with Legal and Other Obligations
Borrower shall:

(a) comply with all laws, statutes, rules, regulations, ordinances and tariffs of all Governmental Authorities applicable to it or its Business, Property or operations;

(b) pay all income taxes and all other material taxes, assessments, fees, governmental charges, claims for labor, supplies, rent and all other obligations, lawful claims or liabilities of any kind or nature, except obligations, liabilities and claims being contested in good faith by appropriate proceedings diligently prosecuted which stay the enforcement of any Lien and against which adequate reserves are being maintained in accordance with GAAP;

(c) subject to any subordination provisions in favor of the Lender and/or other restrictions herein set forth, perform in accordance with its terms each contract, agreement or other arrangement to which it is a party or by which it or any of the Collateral is bound;

(d) pay and perform, as the same shall become due and payable or be required to be performed, all of its obligations, liabilities and Indebtedness, but subject to any subordination provisions contained herein and/or in any instrument or agreement evidencing or pertaining to such Indebtedness; and

(e) properly file all reports required to be filed with any Governmental Authority.

6.4 Insurance
Borrower  shall at all times maintain in full force and effect insurance coverages satisfactory to Lender in its sole discretion, naming Lender and its successors and assigns as a named mortgagee and Lender’s loss payee on a standard mortgagee endorsement, which coverage shall include, but not be limited to, property, liability, hurricane, flood and casualty insurance coverage.  Unless Borrower provides Lender with evidence of the insurance coverage required by this Section 6.4, Lender may purchase insurance at Borrower’s expense to protect Lender’s interests in the Property.  The coverage that Lender purchases may not pay any claim that any Loan Party makes or any claim that is made against any Loan Party in connection with the Property.  Borrower may later cancel any insurance purchased by Lender, but only after providing Lender with satisfactory evidence to Lender, and written acknowledgment thereof, that Borrower has obtained (or has caused to be obtained) insurance as required by this Section 6.4.  If Lender purchases insurance, Borrower shall be responsible for the costs of that insurance, including interest and any other charges Lender may impose in connection with the placement of insurance, until the effective date of the cancellation or expiration of the insurance.  The costs of the insurance shall be added to the Obligations and payable on demand.  The costs incurred by Lender of the insurance may be more than the costs of insurance Borrower may be able to obtain on their own.

6.5 Inspection
Except in an emergency, upon twenty-four (24) hours prior written notice (which may be given by email to Borrower’s counsel or Borrower directly, and which notice shall be given by Lender as an accommodation only and shall not be a condition to Lender’s rights as set forth in this Section 6.5), Borrower shall permit the representatives of Lender from time to time during normal business hours upon reasonable notice to (i) visit and inspect the Property, any of such Loan Party’s and any Subsidiaries’ offices or properties, or any other place where Collateral is located to inspect the Collateral and/or to examine and/or audit all of such Loan Party’s books of account, records, reports and other papers, (ii) make copies and extracts therefrom, and (iii) discuss such Loan Party’s or Subsidiaries’ Business, operations, prospects, properties, assets, liabilities, condition and/or Accounts with its officers and independent public accountants (and by this provision such officers and accountants are authorized to discuss the foregoing) and, absent the occurrence of a Default or Event of Default, a representative of Borrower shall be entitled to be present at any meeting with its accountants; provided, however, that (x) Borrower shall not be obligated to reimburse Lender for more than one (1) visit, inspection, examination and audit under the foregoing clause (i) conducted during any fiscal year while no Event of Default exists (it being agreed and understood that Borrower shall be obligated to reimburse Lender for all such visits, inspections, examinations and audits conducted while any Event of Default exists), and (y) no notice shall be required to do any of the foregoing if any Event of Default has occurred and is continuing.

6.6 Use of Proceeds
Borrower shall use the proceeds from the Term Loan solely for the purposes of (i) financing and paying costs incurred in connection with [the acquisition of the Property] and (ii) otherwise in compliance with Applicable Law and not in violation of this Agreement and the other Loan Documents.

6.7 Further Assurances; Post Closing Deliveries
(a) Borrower shall within five (5) Business Days after demand by Lender, take such further actions, obtain such consents and approvals and duly execute and deliver such further agreements, assignments, instructions or documents as may be requested in order to carry out the purposes, terms and conditions of the Loan Documents and the transactions contemplated thereby, whether before, at or after the performance and/or consummation of the transactions contemplated hereby or the occurrence of any Default or Event of Default.

(b) Borrower shall: (i) execute, deliver and/or record any and all financing statements, continuation statements, stock powers, instruments and other documents, or cause the execution, delivery and/or recording of any and all of the foregoing, that are necessary or required under law or otherwise requested by Lender to create, perfect, register or preserve the pledge of the Collateral to Lender and the Lien on the Collateral in favor of Lender (and each Loan Party irrevocably grants Lender the right, at Lender’s option, to file any or all of the foregoing), and (ii) defend the Collateral and the Lien in favor of Lender, against all claims and demands of all Persons (other than Permitted Liens).  Notwithstanding the foregoing, or anything else to the contrary set forth in this Agreement or any other Loan Document, Borrower shall not create or acquire any Subsidiary after the Closing Date if such Subsidiary: (1) will impose any regulatory or lending license requirements on Lender that could reasonably be expected to have a material and adverse impact on Lender, as determined by Lender, or (2) would materially impair the Lender’s rights or remedies with respect to the Term Loan and/or the Collateral.

6.8 Intentionally Omitted.

6.9 Taxes.

Borrower shall promptly pay all Taxes now or hereafter levied, assessed or imposed against the Property, or any part thereof, as the same become due and payable.  Borrower will promptly deliver to Lender receipts for payment or other evidence satisfactory to Lender that the Taxes have been so paid or are not delinquent no later than ten (10) days prior to the date on which the Taxes would otherwise be delinquent of not paid.  Borrower shall not suffer and shall promptly cause to be paid and discharged any Lien or charge whatsoever which may be or become a Lien or charge against the Property.

VII. NEGATIVE COVENANTS

7.1 Liens
No Loan Party shall, and no Loan Party shall permit or cause any of its Subsidiaries to, directly or indirectly, make, create, incur, assume or suffer to exist any Lien upon, in, against or with respect to any part of, or any pledge of, any of the Collateral or any of its Capital Stock, whether now owned or hereafter acquired, except the following (collectively, “Permitted Liens”):

(a) Liens created by the Loan Documents or otherwise arising in favor of Lender;

(b) Liens imposed by law for taxes, assessments or charges of any Governmental Authority with respect to claims, which either: (i) are not yet due or (ii) do not exceed $50,000 in the aggregate at any time and are being contested in good faith by appropriate proceedings and with respect to which adequate reserves or other appropriate provisions are being maintained by such Loan Party or Subsidiary in accordance with GAAP;

(c) easements, rights of way, restrictions, zoning ordinances, reservations, covenants and other similar charges, title exceptions or encumbrances relating to real property of the Loan Parties incurred in the Ordinary Course of Business that, either individually or in the aggregate, do not exceed $50,000 in the aggregate at any time, do not interfere in any material respect with the use of the Property affected or the ordinary conduct of the Business of the Loan Parties and do not result in material diminution in value of the Property subject thereto;

(d) Liens disclosed on Schedule 7.1 as of the Closing Date; and 

(e) Liens or exceptions to coverage described in any mortgage, policies of title insurance or surveys issued in favor of Lender only if approved in writing by Lender.

7.2 Consolidations, Mergers and Investments
No Loan Party shall, and no Loan Party shall permit or cause any of its Subsidiaries to, directly or indirectly, merge, liquidate, amalgamate or consolidate with or into, or convey, transfer, lease or otherwise dispose of (whether in one transaction or in a series of transactions) the Property or all or substantially all of its property (real or personal, tangible or intangible) to or in favor of, any Person.

7.3 Transactions with Affiliates
No Loan Party shall, and no Loan Party shall permit or cause any of its Subsidiaries to, enter into or consummate any transaction with any Affiliate of such Person (other than another Loan Party) other than:

(a) as expressly permitted by, and subject to the terms of, this Agreement; and

(b) other transactions pursuant to written agreements between a Loan Party or its Subsidiary and any such Affiliates that are entered into in the Ordinary Course of Business and pursuant to the reasonable requirements of the business of such Loan Party; provided, that such transactions and agreements are on fair and reasonable terms not less favorable to such Loan Party than would be obtained in an arm’s length transaction between unrelated parties of equal bargaining power and Lender is provided with ten (10) days Notice prior to the execution of such agreement.

7.4 Transfer of Assets
Borrower shall not directly or indirectly, sell, lease, transfer, convey, assign or otherwise dispose of (whether in a single transaction or a series of transactions) the Property or any interest therein, or sell or issue any Capital Stock or agree to do any of the foregoing, whether in a single transaction or series of transactions.

7.5 Other Indebtedness

Borrower shall not incur any indebtedness other than the Loan and trade payables incurred in connection with the Property, which trade payables shall not exceed $50,000.

7.6 Contingent Obligations
No Loan Party shall enter into, create, assume, suffer to exist or incur any Contingent Obligations or assume, guarantee, indemnify, endorse, contingently agree to purchase or otherwise become liable for or upon or incur any obligation of any Person, except:

(a) Contingent Obligations arising under indemnity agreements to title insurers to cause such title insurers to issue to Lender mortgagee title insurance policies; and

(b) Contingent Obligations incurred with respect to Indebtedness permitted by this Agreement.

7.7 Organizational Documents; Accounting Changes; Use of Proceeds; Insurance; Business
No Loan Party shall:

(a) change any Loan Party’s name or organizational identification number or relocate such Loan Party’s chief executive office to a new location; provided, however, that any Loan Party may change its name or chief executive office location, so long as such Loan Party provides within 20 Business Days prior to the effectiveness of any such change, (i) any financing statements, fixture filings or other agreements or documents necessary to perfect and continue perfected Lender’s Liens and (ii) in the case of such a relocation, if the new chief executive office location is leased by such Loan Party, a landlord waiver and consent with respect thereto;

(b) amend, modify, restate or change any of its Organizational Documents in any respect adverse to Lender, or make any material change to its equity capital structure or, without the prior written consent of Lender, reincorporate or reorganize itself under the laws of any jurisdiction other than the jurisdiction in which it is incorporated or organized as of the Closing Date. Loan Parties shall promptly notify Lender in writing of any such amendment, modification, restatement, change, reincorporation, or reorganization involving a Loan Party, (regardless of whether permitted under this Agreement) prior to the effectiveness of same;

(c) make any significant change in accounting treatment or reporting practices, except as required by GAAP, or change its fiscal year;

(d) use any proceeds of the Term Loan, directly or indirectly, for “purchasing” or “carrying” “margin stock” as defined in Regulations T, U or X of the Board of Governors of the Federal Reserve System, or to repay or refinance Indebtedness incurred to so “purchase” or “carry” “margin stock,” or otherwise in violation of Applicable Law or this Agreement;

(e) amend, modify, restate or change any insurance policy in any material respect (including, without limitation, any increase in the amount of any deductibles payable by the Loan Parties under any such insurance policy or any change in the scope of coverage, coverage amount, beneficiaries, loss payees and/or additional insureds); or

(f) engage, directly or indirectly, in any business other than the Business and any business incidental or related thereto.

7.8 Negative Pledges
Except for (i) restrictions imposed by Applicable Law, (ii) restrictions imposed by the Organizational Documents of any Loan Party or any Subsidiary of any Loan Party as in effect on the Closing Date, (iii) restrictions imposed by any agreement relating to secured Indebtedness permitted by this Agreement to the extent that such restrictions apply only to the property or assets securing such Indebtedness or (iv) restrictions imposed by the Loan Documents, no Loan Party shall, and no Loan Party shall permit or cause any of its Subsidiaries to, directly or indirectly, create or otherwise cause or suffer to exist or become effective any consensual restriction or encumbrance of any kind on the ability of any such Subsidiary to pay dividends or make any other distribution on any of such Subsidiary’s equity securities or to pay fees or make other payments and distributions to a Loan Party or any of its Subsidiaries. No Loan Party shall, and no Loan Party shall permit or cause any of its Subsidiaries to, directly or indirectly, enter into, assume or become subject to any contract or agreement that prohibits or otherwise restricts the existence of any Lien upon any of its property in favor of Lender whether now owned or hereafter acquired.

7.9 Leases
(a) Borrower shall not enter into or cause any Person to enter into any Lease of any portion of the Property without Lender’s prior written approval, to be withheld or granted in Lender’s sole discretion.  Any Lease entered into after the date of this Agreement in violation of this Section 7.9(a) shall be void ab initio.

(b) Borrower shall (i) comply with the terms of Section 7.9(a); (ii) observe and perform the  obligations imposed upon the lessor under the Leases in a commercially reasonable manner and shall not do or permit anything to impair the value of the Leases as security for the Debt; (iii) promptly send copies to Lender of all notices of default that Borrower shall send or receive under any Lease; (iv) enforce, in accordance with commercially reasonable practices for properties similar to the Property, the terms, covenants and conditions in the Leases to be observed or performed by the lessees, short of termination thereof; (v) not execute any other assignment of lessor’s interest in the Leases or the Rents (except as contemplated by the Loan Documents) other than the ALR; (vi) not modify in any material respect any Lease in a manner inconsistent with the Loan Documents, (vii) not convey or transfer or suffer or permit a conveyance or transfer of the Property so as to effect a merger of the estates and rights of, or a termination or diminution of the obligations of, lessees under Leases; (viii) not consent to any assignment of or subletting under a Lease without the prior consent of Lender; and (ix) not cancel or terminate any Lease or accept a surrender thereof (except in the exercise of Loan Parties’ commercially reasonable judgment in connection with a tenant default) without the prior consent of Lender, which consent shall not, so long as no Event of Default is continuing, be unreasonably withheld or delayed.  Should Borrower fail to perform, comply with or discharge any obligations of Borrower under any Lease, or should Lender become aware of or be notified by any tenant under any Lease, of a failure on the part of Borrower to so perform, comply with or discharge its obligations under said Lease, Lender may, but shall not be obligated to, remedy such failure. Any such action by Lender shall not waive or release Borrower from any obligation contained in this Agreement. Any amount expended by Lender in such performance or attempted performance shall be deemed to be Costs.

VIII. EVENTS OF DEFAULT

8.1 Events of Default
An Event of Default hereunder (“Event of Default”) shall mean the occurrence of or existence of one or more of the events of conditions set forth in Section 8 of the Term Note or as defined in any other Note executed pursuant to the terms of this Agreement, as the same may be amended, restated, supplemented or otherwise modified form time to time (whatever the reason for such Event of Default and whether voluntary, involuntary or effected by operation of law).

IX. RIGHTS AND REMEDIES AFTER DEFAULT 

 
9.1 Rights and Remedies

(a) If an Event of Default has occurred and is continuing (A) Lender may declare all or any of the Term Loan and/or the Term Note, all interest thereon and all other Obligations to be due and payable immediately including the Prepayment Consideration (as defined in the Term Note) calculated as if such Obligations were prepaid on the date of the Event of Default (provided, that in the case of any Event of Default under Sections 8(f) or 8(g) of the Term Note, all of the foregoing automatically and without any act by Lender shall be due and payable immediately) and (B) Lender may pursue any and all remedies provided for in this Agreement, the Term Note, the Mortgage, the ALR and any other Loan Document or as otherwise provided for in law or in equity, in each case without presentment, demand, protest or notice of any kind, all of which hereby are expressly waived by each Loan Party, including enforcement of, and collection on, the Guaranty.

(b) In addition to the acceleration and other provisions set forth herein, upon the occurrence and during the continuation of an Event of Default, the Loan Parties shall take any action that Lender may request in order to enable Lender to obtain and enjoy the full rights and benefits granted to Lender hereunder or under any other Loan Document.

(c) In addition to the acceleration and other provisions set forth herein, upon the occurrence and during the continuation of an Event of Default, Lender shall have the right to exercise any and all rights and remedies provided for in any Loan Document, including without limitation, pursuant to the Mortgage, under the UCC or at law or in equity, including, without limitation, the right to (i) apply any property (tangible or intangible) of any Loan Party held by Lender to reduce the Obligations, (ii) foreclose the Liens created under the Loan Documents, (iii) enforce, realize upon, take possession of and/or sell or otherwise transfer any Collateral or securities pledged, with or without judicial process, (iv) exercise all rights and powers with respect to the Collateral as any Loan Party might exercise, (v) collect and send notices regarding the Collateral, with or without judicial process, (vi) by its own means or with judicial assistance, enter any premises at which Collateral and/or pledged securities are located, or render any of the foregoing unusable or dispose of the Collateral and/or pledged securities on such premises without any liability for rent, storage, utilities, or other sums, and Borrower shall not resist or interfere with such action, (vii) at Borrower’s expense, require that all or any part of the Collateral be assembled and made available to Lender at any place designated by Lender, and/or (viii) relinquish or abandon any Collateral or securities pledged or any Lien thereon. Notwithstanding any provision of any Loan Document, Lender shall have the right, at any time that any Loan Party fails to do so, and from time to time, without prior notice, to: (w) obtain insurance covering any of the Collateral to the extent required hereunder; (x) pay for the performance of any of the Obligations; (y) discharge taxes, levies and/or Liens on any of the Collateral that are in violation of any Loan Document; and (z) pay for the maintenance, repair and/or preservation of the Collateral.  Such expenses and advances shall be deemed to be loans to Borrower, shall be added to the Obligations until reimbursed to Lender, shall bear interest at the highest rate applicable to the Obligations pursuant to the terms of the Term Note, and shall be secured by the Collateral and payable on demand, and such payments by Lender shall not be construed as a waiver by Lender of any Event of Default or any other rights or remedies of Lender.

(d) Borrower agrees that notice received by any of them at least ten (10) calendar days before the time of any intended public sale, or the time after which any private sale or other disposition of Collateral is to be made, shall be deemed to be reasonable notice of such sale or other disposition. If permitted by Applicable Law, any perishable Collateral which threatens to speedily decline in value or which is sold on a recognized market may be sold immediately by Lender without prior notice to any Loan Party. At any sale or disposition of Collateral or securities pledged, Lender may (to the extent permitted by Applicable Law) purchase all or any part thereof free from any right of redemption by the Loan Parties, which right hereby is waived and released by Borrower.  Borrower covenants and agrees not to, and not to permit or cause any of its Subsidiaries to, interfere with or impose any obstacle to Lender’s exercise of its rights and remedies with respect to the Collateral. In dealing with or disposing of the Collateral or any part thereof, Lender shall not be required to give priority or preference to any item of Collateral or otherwise to marshal assets or to take possession or sell any Collateral with judicial process.

(e) Borrower hereby grants to Lender, after the occurrence and during the continuance of an Event of Default, an irrevocable, nonexclusive license (exercisable without payment of royalty or other compensation to Borrower or any other Person) to use, assign, license or sublicense any Intellectual Property, now owned or hereafter acquired by such Loan Party, and wherever the same may be located, including in such license reasonable access as to all media in which any of the licensed items may be recorded or stored and to all computer programs and used for the compilation or printout thereof.  All proceeds received by Lender in connection with such license shall be used by Lender to satisfy the Obligations.

(f) The rights and remedies of Lender as provided herein, or in any other Loan Agreement or otherwise provided by law, shall be cumulative and may be pursued singly, concurrently or successively in Lender’s sole discretion, and may be exercised as often as necessary; and the failure to exercise any such right or remedy shall in no event be construed as a waiver or release of the same.

9.2 Application of Proceeds
In addition to any other rights and remedies Lender has under the Loan Documents, the UCC, at law or in equity, all amounts collected or received by the Lender as proceeds from the sale of, or other realization upon, all or any part of the Collateral shall be applied as the Lender shall determine.  Notwithstanding the foregoing, after the non-refundable and indefeasible payment of the Obligations in full, any remainder shall be paid for the account of and paid to Borrower.

9.3 Rights to Appoint Receiver
Without limiting any other rights, options and remedies Lender has under the Loan Documents, the UCC, at law or in equity, upon the occurrence and during the continuation of an Event of Default, the Lender may, apply for and have a receiver appointed by a court of competent jurisdiction in any action taken by Lender to enforce its rights and remedies in order to manage, protect and preserve all or any part of the Collateral, to sell or dispose of all or any part of the Collateral and continue the operation of the Businesses of Borrower and to collect all revenues and profits thereof and apply the same to the payment of all expenses and other charges of such receivership including the compensation of the receiver and to the payments as aforesaid until a sale or other disposition of all or any part of such Collateral shall be finally made and consummated.  To the extent not prohibited by Applicable Law, Borrower hereby irrevocably consents to, and waives any right to object to or otherwise contest, the appointment of, a receiver as provided above.

9.4 Attorney in Fact
Borrower hereby irrevocably appoints Lender, as its attorney in fact to take any action Lender deems necessary or desirable upon the occurrence and during the continuation of an Event of Default to protect and realize upon the Liens in all or any part of the Collateral, including the execution and delivery of any and all documents or instruments related to all or any part of the Collateral in Borrower’s name, and said appointment shall create in Lender, a power coupled with an interest.

9.5 Rights and Remedies not Exclusive
As among the Lender on one hand and Borrower, on the other hand, Lender shall have the right in its sole discretion to determine which rights, Liens and/or remedies Lender may at any time pursue, relinquish, subordinate or modify, and such determination shall not in any way modify or affect any of Lender’s rights, Liens or remedies under any Loan Document, Applicable Law or equity.  The enumeration of any rights and remedies in any Loan Document is not intended to be exhaustive, and all rights and remedies of Lender described in any Loan Document are cumulative and are not alternative to or exclusive of any other rights or remedies which Lender otherwise may have.  The partial or complete exercise of any right or remedy shall not preclude any other further exercise of such or any other right or remedy.

X. WAIVERS AND JUDICIAL PROCEEDINGS

10.1 Certain Waivers
Except as expressly provided for herein, Borrower hereby waives set-off, counterclaim, demand, presentment, protest, all defenses with respect to any and all instruments and all notices and demands of any description, and the pleading of any statute of limitations as a defense to any demand under any Loan Document.  Borrower hereby waives any and all defenses and counterclaims it may have or could interpose in any action or procedure brought by Lender to obtain an order of court recognizing the assignment of, or Lien of Lender, in and to, any Collateral.

10.2 Delay; No Waiver of Defaults
No course of action or dealing, renewal, release or extension of any provision of any Loan Document, or single or partial exercise of any such provision, or delay, failure or omission on Lender’s part in enforcing any such provision shall affect the liability of Borrower or operate as a waiver of such provision or affect the liability of Borrower or preclude any other or further exercise of such provision.  No waiver by any party to any Loan Document of any one or more defaults by any other party in the performance of any of the provisions of any Loan Document shall operate or be construed as a waiver of any future default, whether of a like or different nature, and each such waiver shall be limited solely to the express terms and provisions of such waiver. Notwithstanding any other provision of any Loan Document, by completing the  Closing Date under this Agreement and/or funding the Term Loan, Lender does not waive any breach of any representation or warranty of any Loan Party under any Loan Document, and all of Lender’s claims and rights resulting from any such breach or misrepresentation hereby specifically are reserved.

10.3 Jury Waiver
EACH PARTY TO THIS AGREEMENT HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION ARISING UNDER THE LOAN DOCUMENTS OR IN ANY WAY CONNECTED WITH OR INCIDENTAL TO THE DEALINGS OF THE PARTIES WITH RESPECT TO THE LOAN DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED THEREBY, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE. EACH PARTY HEREBY AGREES AND CONSENTS THAT ANY SUCH CLAIM OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT ANY PARTY TO THIS AGREEMENT MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENTS OF THE PARTIES TO THE WAIVER OF THEIR RESPECTIVE RIGHTS TO TRIAL BY JURY.

10.4 Amendment and Waivers
Except as otherwise provided herein, no amendment, modification, termination or waiver of any provision of this Agreement or any other Loan Document, or consent to any departure by Borrower therefrom, shall be effective unless the same shall be in writing and signed by Lender and Borrower.

10.5 Survival
(a) All obligations, covenants, agreements, representations, warranties, waivers and indemnities made by each Loan Party in the Loan Documents shall survive the execution and delivery of the Loan Documents, the Closing Date, the making and funding of the Term Loan and any termination of this Agreement until all Obligations (other than contingent indemnification Obligations to the extent no claim giving rise thereto has been asserted) are fully performed and indefeasibly paid in full in cash; provided, that, the obligations and provisions of Sections 10.1, 10.3, 10.5, 10.7, 11.3, 11.4, 11.5, 11.7, 11.9, and 11.10, and Article XII shall survive the termination of the Loan Documents and any payment, in full or in part, of the Obligations.

(b) The Term Loan and other Obligations (other than indemnification obligations for which no claim has been made) shall be due and payable in full in cash, if not earlier in accordance with this Agreement, on the Maturity Date. All of Lender’s rights and remedies and the Liens in the Collateral shall continue in full force and effect until all Obligations have been fully performed and indefeasibly paid in full in cash (other than contingent indemnification obligations with respect to third party claims).

10.6 Conflicts
Notwithstanding anything contained in any Security Document to the contrary, and except as otherwise set forth herein, in the event of any conflict between the terms of this Agreement and of any of the terms of any Security Document, the terms of this Agreement shall prevail. The provisions of the immediately preceding sentence shall apply without prejudice to, and shall not be construed so as to impair, (a) the valid creation and perfection of all Liens whatsoever under any Security Document and (b) the exercise by the Lender of any rights and remedies, available under any Security Document or otherwise, in respect of such Liens to which reference is made in (a).

10.7 Release
(a) In consideration of the agreements of the Lender contained herein and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Borrower, on behalf of itself and its successors, assigns, and other legal representatives hereby absolutely, unconditionally and irrevocably release, remise and forever discharge the Lender and its respective successors and assigns, and its Affiliates, subsidiaries, predecessors, directors, officers, attorneys, employees, agents and other representatives (the Lender and all such other Persons being hereinafter referred to collectively as the “Releasees”, and individually as a “Releasee”), of and from all demands, actions, causes of action, suits, controversies, sums of money, accounts, bills, reckonings, damages and any and all other claims, counterclaims, defenses, rights of set-off, demands and liabilities whatsoever (individually, a “Claim”, and collectively, “Claims”) of every name and nature, known or unknown, suspected or unsuspected, both at law and in equity, which Borrower or any of their successors, assigns, or other legal representatives may now or hereafter own, hold, have or claim to have against the Releasees or any of them for, upon, or by reason of any circumstance, action, cause or thing whatsoever which arises at any time on or prior to the day and date of this Agreement for or on account of, or in relation to, or in any way in connection with the other Loan Documents or this Agreement or transactions thereunder or related thereto.

(b) Borrower understands, acknowledges and agrees that the release set forth above may be pleaded as a full and complete defense and may be used as a basis for an injunction against any action, suit or other proceeding which may be instituted, prosecuted or attempted in breach of the provisions of such release.

(c) Borrower agrees that no fact, event, circumstance, evidence or transaction which could now be asserted or which may hereafter be discovered shall affect in any manner the final, absolute and unconditional nature of the release set forth above.

XI. MISCELLANEOUS

11.1 Governing Law; Jurisdiction; Service of Process; Venue
THIS AGREEMENT AND THE LOAN DOCUMENTS SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK (WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS EXCEPT THAT IT IS THE INTENT OF LENDER THAT THE PROVISIONS OF SECTION 5-1401 OF THE GENERAL OBLIGATIONS LAW OF THE STATE OF NEW YORK SHALL APPLY TO THIS AGREEMENT) AND THE APPLICABLE LAWS OF THE UNITED STATES OF AMERICA, WHICH LAWS OF THE UNITED STATES OF AMERICA SHALL, TO THE EXTENT THE SAME PREEMPT SUCH STATE LAWS, GOVERN AND BE CONTROLLING.

(A)
BORROWER AND LENDER, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF COMPETENT COUNSEL, (1) SUBMITS TO PERSONAL JURISDICTION IN THE STATE OF NEW YORK OVER ANY SUIT, ACTION OR PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THIS AGREEMENT; (2) AGREES THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF COMPETENT JURISDICTION SITTING IN EITHER THE CITY OF NEW YORK OR THE COUNTY OF NEW YORK; (3) SUBMITS TO THE JURISDICTION OF SUCH COURTS; (4) TO THE FULLEST EXTENT PERMITTED BY LAW, AGREES THAT BORROWER WILL BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM AND BORROWER FURTHER,  (5) DOES HEREBY DESIGNATE AND APPOINT [_________]
 AS ITS AUTHORIZED AGENT TO ACCEPT AND ACKNOWLEDGE ON ITS BEHALF SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY SUCH SUIT, ACTION OR PROCEEDING IN ANY FEDERAL OR STATE COURT IN NEW YORK, NEW YORK, AND AGREES THAT SERVICE OF PROCESS UPON SAID AGENT AT SAID ADDRESS AND WRITTEN NOTICE OF SAID SERVICE OF BORROWER MAILED OR DELIVERED TO BORROWER IN THE MANNER PROVIDED HEREIN SHALL BE DEEMED IN EVERY RESPECT EFFECTIVE SERVICE OF PROCESS UPON BORROWER (UNLESS LOCAL LAW REQUIRES ANOTHER METHOD OF SERVICE), IN ANY SUCH SUIT, ACTION OR PROCEEDING IN THE STATE OF NEW YORK.  BORROWER (i) SHALL GIVE PROMPT NOTICE TO LENDER OF ANY CHANGED ADDRESS OF ITS AUTHORIZED AGENT HEREUNDER, (ii) MAY AT ANY TIME AND FROM TIME TO TIME DESIGNATE A SUBSTITUTE AUTHORIZED AGENT WITH AN OFFICE IN NEW YORK, NEW YORK (WHICH OFFICE SHALL BE DESIGNATED AS THE ADDRESS FOR SERVICE OF PROCESS), AND (iii) SHALL PROMPTLY DESIGNATE SUCH A SUBSTITUTE IF ITS AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN NEW YORK, NEW YORK OR IS DISSOLVED WITHOUT LEAVING A SUCCESSOR AND EACH LOAN PARTY FURTHER CONSENTS AND AGREES TO SERVICE OF ANY SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR PROCEEDING BY REGISTERED OR CERTIFIED U.S. MAIL, POSTAGE PREPAID, TO BORROWER AT THE ADDRESS FOR NOTICES DESCRIBED ON THE SIGNATURE PAGES HEREOF, AND CONSENTS AND AGREES THAT SUCH SERVICE SHALL CONSTRUE IN EVERY RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY OR EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER MANNER PERMITTED BY LAW).

(B)
EXCEPTIONS. NOTWITHSTANDING THE FOREGOING CHOICE OF LAW:

i.
THE PROCEDURES GOVERNING THE ENFORCEMENT BY LENDER OF ITS FORECLOSURE AND OTHER REMEDIES AGAINST BORROWER UNDER ANY SECURITY DOCUMENTS AND UNDER THE OTHER LOAN DOCUMENTS WITH RESPECT TO THE PROPERTY OR OTHER ASSETS OF BORROWER, INCLUDING BY WAY OF ILLUSTRATION, BUT NOT IN LIMITATION, ACTIONS FOR FORECLOSURE, FOR INJUNCTIVE RELIEF OR FOR THE APPOINTMENT OF A RECEIVER SHALL BE GOVERNED BY THE LAWS OF THE STATE WHERE SUCH PROPERTY OR OTHER ASSETS ARE LOCATED;

ii.
LENDER SHALL COMPLY WITH APPLICABLE LAW IN THE STATE WHERE THE RELEVANT PROPERTY OR OTHER ASSETS ARE LOCATED TO THE EXTENT REQUIRED BY THE LAW OF SUCH JURISDICTION IN CONNECTION WITH THE FORECLOSURE OF THE SECURITY DOCUMENTS AND LIENS CREATED UNDER ANY SECURITY DOCUMENT AND THE OTHER LOAN DOCUMENTS WITH RESPECT TO THE RELEVANT PROPERTY OR OTHER ASSETS; and

iii.
MATTERS OF REAL ESTATE, LANDLORD/TENANT AND PROPERTY LAW SHALL BE GOVERNED BY THE LAWS OF THE STATE WHERE THE RELEVANT PROPERTY IS SITUATED.

11.2 Successors and Assigns; Assignments and Participations
(a) This Agreement shall be binding upon Borrower and the Lender and their respective successors and assigns, and shall inure to the benefit of Borrower and the Lender, Lender’s Affiliates and the successors and assigns of the Lender and Lender’s Affiliates.  No other Person shall be a direct or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in connection with, this Agreement or any of the other Loan Documents. Borrower may not assign or transfer any of its rights or Obligations under this Agreement without the prior written consent of the Lender and any such assignment or transfer is void.

(b) Lender at any time may sell participations in all or any part of its rights and obligations under this Agreement and the other Loan Documents (including all of its rights and obligations with respect to the Term Loan) to one or more Persons (each, a “Participant”). In the event of any such sale by Lender of a participation to a Participant, such Lender’s obligations under this Agreement to the other parties to this Agreement shall remain unchanged, such Lender shall remain solely responsible for the performance thereof, such Lender shall remain the holder of any such Loan (and any Note evidencing the Term Loan) for all purposes under this Agreement and the other Loan Documents and Borrower shall continue to deal solely and directly with such Lender in connection with such Lender’s rights and obligations under this Agreement and the other Loan Document.

(c) Lender shall have the right at any time and from time to time (i) to sell or otherwise transfer the Loan or any portion thereof or the Loan Documents or any interest therein to one or more investors, (ii) to sell participation interests in the Loan to one or more investors or (iii) to securitize the Loan or any portion thereof in a single asset securitization or a pooled loan securitization of rated single or multi-class securities secured by or evidencing ownership interests in the Note and the Mortgage.

(d) Lender may furnish any information concerning Borrower in the possession of Lender from time to time to any assignees, prospective investors and Participants (including prospective assignees and participants), subject to confidentiality requirements, if any, hereunder.

(e) Notwithstanding any other provision set forth in this Agreement, any Lender may at any time pledge, assign or create a security interest in all or any portion of its rights under this Agreement, including, without limitation, the Term Loan owing to it and the Notes held by it and the other Loan Documents and Collateral to secure obligations of such Lender, including, without limitation, (i) any pledge or assignment to secure obligations to a Federal Reserve Bank and (ii) in the case of any Lender that is a fund, any pledge or assignment to any holders of obligations owed, or securities issued, by such Lender including to any trustee for, or any other representative of, such holder and this Section shall not apply to any such pledge or assignment of a security interest.

(f)  Borrower agrees to provide commercially reasonable best efforts to assist any Lender in assigning or selling participations or securities in all or any part of the Term Loan made by such Lender to another Person identified by such Lender.

11.3 Reinstatement; Application of Payments
To the extent that any payment made or received with respect to the Obligations is subsequently invalidated, determined to be fraudulent or preferential, set aside, defeased or required to be repaid to a trustee, debtor in possession, receiver, custodian or any other Person under any Debtor Relief Law, common law or equitable cause or any other law, then the Obligations intended to be satisfied by such payment shall be revived and shall continue as if such payment had not been received by Lender and the Liens created by the Security Documents shall be revived automatically without any action on the part of any party hereto and shall continue as if such payment had not been received by Lender.  Except as specifically provided in this Agreement, any payments with respect to the Obligations received shall be credited and applied in such manner and order as Lender shall decide in its sole discretion.

11.4 Indemnity
Borrower hereby indemnifies Lender, and its respective Affiliates, managers, members, officers, employees, agents, representatives, successors, assigns, accountants and attorneys (collectively, the “Indemnified Persons”) from and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses and disbursements of any kind or nature whatsoever (including, without limitation, reasonable fees and disbursements of counsel and in-house documentation and diligence fees and legal expenses) which may be imposed on, incurred by or asserted against any Indemnified Person with respect to or arising out of, or in any litigation, proceeding or investigation instituted or conducted by any Person with respect to any aspect of, or any transaction contemplated by, or any matter related to, any Loan Document or any agreement, document or transaction contemplated thereby, whether or not such Indemnified Person is a party thereto (including without limitation any and all losses, costs and expenses arising from any willful misrepresentation with respect to any Loan Party or the Property; acts of fraud, misappropriation of funds and theft; waste of the Collateral or an unauthorized Change of Control), except to the extent a final and nonappealable order of judgment binding on such Indemnified Person of a court of competent jurisdiction determines the same arose out of the gross negligence or willful misconduct of such Indemnified Person. If any Indemnified Person uses in-house counsel for any purpose for which Borrower are responsible to pay or indemnify, Borrower expressly agrees that its indemnification obligations include reasonable charges for such work commensurate with the fees that would otherwise be charged by outside legal counsel selected by such Indemnified Person in its sole discretion for the work performed. Lender agrees to give Borrower prompt notice of any event of which Lender becomes aware for which indemnification may be required under this Section 11.5, and Lender may elect (but is not obligated) to direct the defense thereof. Any Indemnified Person may take such actions as it deems necessary and appropriate to investigate, defend or settle any event or take other remedial or corrective actions with respect thereto as may be necessary for the protection of such Indemnified Person or the Collateral. Notwithstanding the foregoing, if any insurer agrees to undertake the defense of an event (an “Insured Event”), Lender agrees not to exercise its right to select counsel to defend the event if that would cause Borrower’s insurer to deny coverage; provided, however, that each Indemnified Person reserves the right to retain counsel to represent such Indemnified Person with respect to an Insured Event at its sole cost and expense.  To the extent that Lender obtains recovery from a third party other than an Indemnified Person of any of the amounts that Borrower has paid to Lender pursuant to the indemnity set forth in this Section 11.5, then Lender shall promptly pay to Borrower the amount of such recovery. Without limiting any of the foregoing, Borrower indemnifies the Indemnified Parties for all claims for brokerage fees or commissions (other than claims of a broker with whom such Indemnified Party has directly contracted in writing) which may be made in connection with any aspect of, or any transaction contemplated by or referred to in, or any matter related to, any Loan Document, or any other agreement, document or transaction contemplated thereby.

11.5 Notices
(a) Any notice or request under any Loan Document shall be given to any party to this Agreement at such party’s address set forth beneath its signature on the signature page to this Agreement, or at such other address as such party hereafter may specify in a notice given in the manner required under this Section 11.6.  A copy of any notice or request to be given to Lender must also simultaneously be delivered to [___________________________].  Any notice or request hereunder shall be given only by, and shall be deemed to have been received only upon (each, a “Receipt”): (a) registered or certified mail, return receipt requested, on the date on which such notice or request is received as indicated in such return receipt, (b) delivery by a nationally recognized overnight courier, one (1) Business Day after deposit with such courier, or (c) facsimile or electronic transmission, in each case upon telephone or further electronic communication from the recipient acknowledging receipt (whether automatic or manual from recipient), as applicable.

11.6 Severability; Captions; Counterparts
If any provision of any Loan Document is adjudicated to be invalid under Applicable Laws or regulations, such provision shall be inapplicable to the extent of such invalidity without affecting the validity or enforceability of the remainder of the Loan Documents which shall be given effect so far as possible.  The captions in the Loan Documents are intended for convenience and reference only and shall not affect the meaning or interpretation of the Loan Documents. The Loan Documents may be executed in one or more counterparts (which taken together, as applicable, shall constitute one and the same instrument) and by facsimile transmission, which facsimile signatures shall be considered original executed counterparts; provided, however, that Borrower must deliver to Lender an original executed Term Note on the Closing Date. Each party to this Agreement agrees that it will be bound by its own facsimile signature and that it accepts the facsimile signature of each other party.

11.7 Costs and Expenses
All costs and expenses incurred by Lender and/or its Affiliates, including, without limitation, documentation and diligence fees and expenses, all search, audit, appraisal, recording, professional and filing fees and expenses and all other out-of-pocket charges and expenses (including, without limitation, Indemnified Taxes, UCC and judgment and tax lien searches and UCC filings and fees for post-Closing UCC and judgment and tax lien searches and wire transfer fees and audit expenses), and reasonable attorneys’ fees and expenses, (i) in any effort to enforce, protect or collect payment of any Obligation or to enforce any Loan Document or any related agreement, document or instrument, (ii) arising in any way out of the administration or enforcement of the Obligations or the taking or refraining from taking by Lender of any action requested by any Loan Party, (iii) in connection with instituting, maintaining, preserving, enforcing and/or foreclosing on the Liens in any of the Collateral or securities pledged under the Loan Documents, whether through judicial proceedings or otherwise, (iv) in defending or prosecuting any actions, claims or proceedings arising out of or relating to Lender’s transactions with the Loan Parties, (v) in seeking, obtaining or receiving any advice with respect to its rights and obligations under any Loan Document and any related agreement, document or instrument, (vi) arising out of or relating to any Default or Event of Default or occurring thereafter or as a result thereof, (vii) subject to the terms and conditions of Section 6.5 of this Agreement, in connection with all actions, visits, audits and inspections undertaken by Lender or its Affiliates pursuant to the Loan Documents, (viii) in connection with any modification, restatement, supplement, amendment, waiver or extension of any Loan Document and/or any related agreement, document or instrument, (ix) all costs incurred by Lender to protect any or all of the Property or perform any obligation of Borrower or any Loan Party under any Loan Document, and/or (x) travel costs and expenses, due diligence costs and includes (including, without limitation, staff expense, appraisal, architectural, environmental and engineering reports) and other miscellaneous expense.  All of the foregoing shall be charged to Borrower’s account and shall be part of the Obligations.  If Lender or any of its Affiliates uses in-house counsel for any purpose under any Loan Document for which Borrower is responsible to pay or indemnify, Borrower expressly agrees that their Obligations include reasonable charges for such work commensurate with the fees customarily charged by Lender or such Affiliate, for in-house counsel for the work performed (provided that such Indemnified Person shall use commercially reasonable efforts to avoid having in-house counsel and outside counsel duplicate efforts).  Without limiting the foregoing, Borrower shall pay all taxes (other than taxes based upon or measured by a Lender’s income or revenues or any personal property tax), if any, in connection with the filing and/or recording of any Security Documents and/or financing statements. Notwithstanding anything herein to the contrary, Borrower agrees that any and all costs, expenses or amounts under this Section 11.8 incurred through the Closing Date shall be withheld from the Term Loan by the Lender in satisfaction of such costs, expenses and amounts; provided however, that such payment by Borrower shall not in any way limit Lender’s right to make additional demands under this Section 11.8.

11.8 Entire Agreement
This Agreement and the other Loan Documents to which the Loan Parties are parties constitute the entire agreement between and among the Loan Parties and Lender with respect to the subject matter hereof and thereof, and supersede all prior agreements and understandings relating to the subject matter hereof or thereof. Execution of this Agreement by Borrower constitutes a full, complete and irrevocable release of any and all claims which Borrower may have at law or in equity in respect of all prior discussions and understandings, oral or written, relating to the subject matter of this Agreement.   Each party hereto acknowledges that it has been advised by counsel in connection with the negotiation and execution of this Agreement and is not relying upon oral representations or statements inconsistent with the terms and provisions hereof.

11.9 Approvals and Duties
Unless expressly provided herein to the contrary, any approval, consent, waiver or satisfaction of Lender with respect to any matter that is the subject of any Loan Document may be granted or withheld by Lender in its sole and absolute discretion. Other than Lender’s duty of reasonable care with respect to Collateral delivered pursuant to the Loan Documents in accordance with Applicable Law (to the extent not waivable), Lender shall have no responsibility for or obligation or duty with respect to any of the Collateral or any matter or proceeding arising out of or relating thereto, including, without limitation, any obligation or duty to collect any sums due in respect thereof or to protect or preserve any rights pertaining thereto.

11.10 No Consequential Damages
Lender, nor any agent or attorney of any party hereto, shall be liable to any Loan Party or any other Person on any theory of liability for any special, indirect, consequential or punitive damages.

11.11 Judgment Currency
To the extent permitted by Applicable Law, the obligations of Borrower in respect of any amount due under this Agreement shall, notwithstanding any payment in any other currency (the “Other Currency”) (whether pursuant to a judgment or otherwise), be discharged only to the extent of the amount in United States Dollars being the currency in which it is due (the “Agreed Currency”) that Lender may, in accordance with normal banking procedures, purchase with the sum paid in the Other Currency (after any premium and costs of exchange) on the Business Day immediately after the day on which Lender receives the payment, as applicable. If the amount in the Agreed Currency that may be so purchased for any reason falls short of the amount originally due, Borrower shall pay all additional amounts, in the Agreed Currency, as may be necessary to compensate for the shortfall. Any obligations of Borrower not discharged by that payment shall, to the extent permitted by Applicable Law, be due as a separate and independent obligations (and shall constitute part of the Obligations) and, until discharged as provided in this section, continue in full force and effect.

11.12 Time is of the Essence.

Time is of the essence with respect to all provisions of this Agreement, the Term Note, the Mortgage, the ALR and the other Loan Documents.

11.13 Know Your Customer Checks
(a) If any of the following items (i) through (iii) below:

(i) the introduction of or any change in (or in the interpretation, administration or application of) any law or regulation made after the date of this Agreement;

(ii) any change in the status of a Loan Party or the composition of the shareholders or trustees of a Loan Party after the date of this Agreement; or

(iii) a proposed assignment or transfer by a Lender of any of its rights and/or obligations under this Agreement to a party that is not a Lender prior to such assignment or transfer, 

obliges the Lender (or, in the case of paragraph (iii) above, any prospective new Lender), as determined by the Lender based on advice from outside legal counsel, to comply with “know your customer” or similar identification procedures in circumstances where the necessary information is not already available to it, Borrower shall promptly upon the request of the Lender supply, or procure the supply of, such documentation and other evidence as is reasonably requested by the Lender (for itself or, in the case of the event described in paragraph (iii) above, on behalf of any prospective new Lender) in order for the Lender or, in the case of the event described in paragraph (iii) above, any prospective new Lender to carry out and be satisfied with the results of all necessary “know your customer” or other checks in relation to any relevant person pursuant to the transactions contemplated in the Loan Documents.

XII. TAXES

12.1 Taxes
(a) To the extent permitted by Applicable Law, all payments hereunder or under the Loan Documents (including any payment of principal, interest or fees) to, or for the benefit of, any Loan Party shall be made by such Loan Party free and clear of and without deduction or withholding for, or account of, any Taxes.  If any Applicable Law (as determined in the good faith discretion of a Loan Party) requires the deduction or withholding of any Tax from any such payment by any Loan Party then the applicable Loan Party shall be entitled to make such deduction or withholding and shall timely pay the full amount deducted or withheld to the relevant Governmental Authority in accordance with Applicable Law and, if such Tax is an Indemnified Tax, then the sum payable by the applicable Loan Party shall be increased as necessary so that after such deduction or withholding has been made (including such deductions and withholdings applicable to additional sums payable under this Section 12.1) the Lender receives an amount equal to the sum it would have received had no such deduction or withholding been made.

(b) To the extent Borrower withholds any Taxes on payments hereunder or under any Loan Document, Borrower shall pay the full amount deducted to the relevant taxing authority within the time allowed for payment under Applicable Law and shall deliver to the Lender within 30 days after it has made payment to such authority evidence satisfactory to the Lender evidencing the payment of all amounts so required to be deducted or withheld from such payment. A certificate as to the amount of such payment delivered and evidence of the mailing shall be conclusive absent manifest error.

(c) If the Lender is required by law to make any payments of any Indemnified Taxes on or in relation to any amounts received or receivable hereunder or under any other Loan Document, or any Indemnified Tax is assessed against the Lender with respect to amounts received or receivable hereunder or under any other Loan Document, Borrower will indemnify the Lender against (i) such Indemnified Tax (and any reasonable expenses associated with such Indemnified Tax) and (ii) any taxes imposed as a result of the receipt of the payment under this Section 12.1(c).  A certificate prepared in good faith as to the amount of such payment by the Lender shall, absent manifest error, be final, conclusive and binding on all parties.

(d) Status of Lenders.

(i) Any Lender that is entitled to an exemption from or reduction of withholding Tax with respect to payments made under any Loan Document shall deliver to Borrower, at the time or times reasonably requested by Borrower, such properly completed and executed documentation reasonably requested by Borrower as will permit such payments to be made without withholding or at a reduced rate of withholding. In addition, any Lender, if reasonably requested by Borrower, shall deliver such other documentation prescribed by Applicable Law or reasonably requested by Borrower as will enable Borrower to determine whether or not such Lender is subject to backup withholding or information reporting requirements. Notwithstanding anything to the contrary in the preceding two sentences, the completion, execution and submission of such documentation (other than such documentation set forth in Section 12.1(d)(ii)(A), (ii)(B) and (ii)(D) below) shall not be required if in the Lender’s reasonable judgment such completion, execution or submission would subject such Lender to any material unreimbursed cost or expense or would materially prejudice the legal or commercial position of such Lender.

(ii) Without limiting the generality of the foregoing,

(A)
any Lender that is a U.S. Person shall deliver to Borrower on or prior to the date on which such Lender becomes a Lender under this Agreement (and from time to time thereafter upon the reasonable request of the Borrower), executed originals of IRS Form W-9 certifying that such Lender is exempt from U.S. federal backup withholding tax; and

(B)
if a payment made to a Lender under any Loan Document would be subject to U.S. federal withholding Tax imposed by FATCA if such Lender were to fail to comply with the applicable reporting requirements of FATCA (including those contained in Section 1471(b) or 1472(b) of the Code, as applicable), such Lender shall deliver to Borrower at the time or times prescribed by law and at such time or times reasonably requested by Borrower such documentation prescribed by Applicable Law (including as prescribed by Section 1471(b)(3)(C)(i) of the Code) and such additional documentation reasonably requested by Borrower as may be necessary for Borrower to comply with its obligations under FATCA and to determine that such Lender has complied with such Lender’s obligations under FATCA or to determine the amount to deduct and withhold from such payment. Solely for purposes of this clause (D), “FATCA” shall include any amendments made to FATCA after the date of this Agreement.

Each Lender agrees that if any form or certification it previously delivered expires or becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly notify Borrower in writing of its legal inability to do so.

(e) Treatment of Certain Refunds. If any party determines, in its sole discretion exercised in good faith, that it has received a refund of any Taxes as to which it has been indemnified pursuant to this Section 12.1 (including by the payment of additional amounts pursuant to this Section 12.1), it shall pay to the indemnifying party an amount equal to such refund (but only to the extent of indemnity payments made under this Section 12.1 with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of such indemnified party and without interest (other than any interest paid by the relevant Governmental Authority with respect to such refund). Such indemnifying party, upon the request of such indemnified party, shall repay to such indemnified party the amount paid over pursuant to this paragraph (e) (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) in the event that such indemnified party is required to repay such refund to such Governmental Authority. Notwithstanding anything to the contrary in this paragraph (e), in no event will the indemnified party be required to pay any amount to an indemnifying party pursuant to this paragraph (e) the payment of which would place the indemnified party in a less favorable net after-Tax position than the indemnified party would have been in if the indemnification payments or additional amounts giving rise to such refund had never been paid. This paragraph shall not be construed to require any indemnified party to make available its Tax returns (or any other information relating to its Taxes that it deems confidential) to the indemnifying party or any other Person.

12.2 Survival.

The agreements and obligations of the Loan Parties in this Article XII shall survive the payment of all other Obligations.

[REMAINDER OF PAGE INTENTIONALLY BLANK; SIGNATURE PAGES FOLLOW]

IN WITNESS WHEREOF, each of the parties has duly executed this Term Loan Agreement as of the date first written above.

	BORROWER:
	____________________________
a ________ corporation

By:



Name:
____________


Title:
____________

Address:


Attention:


Telephone:


Fax:


E-Mail:






AS AGREED AND CONSENTED TO BY:

__________________________________

____________________, an individual 

__________________________________

____________________, an individual 

	LENDER:
	_____________________

a __________ corporation

By:



Name:
_____________


Title:
_____________

Address:
_______________


_______________


_______________

Attention:
________________

Telephone:
________________

Fax:
________________
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DEFINITIONS

The following terms are defined in the Sections or subsections referenced opposite such terms:

	“Agreed Currency”
	11.111

	“Agreement”
	Preamble

	“ALR”
	Recitals

	“Borrower”
	Preamble

	“Claim” “Claims”
	10.7

	“Collateral Oversight Fee”
	3.1(b)

	“EO13224”
	5.14 

	“Easements”
	5.17

	“Event of Default”
	VIII

	“Guaranty”
	Recitals

	“Indemnified Persons”
	11.4

	“Insured Event”
	11.4

	“Lender”
	Preamble

	“MLA”
	5.14

	“Mortgage”
	Recitals

	“OFAC”
	5.14

	“Other Currency”
	11.11

	“Participant”
	11.2(b)

	“Permitted Liens”
	7.1

	“Prohibited Persons”
	5.14 

	“Property”
	Recitals

	“Receipt”
	11.5

	“Releasees” “Releasee”
	10.7

	“Term Note”
	Recitals

	“Term Loan”
	Recitals

	“Title Report”
	5.17

	“U.S. Tax Compliance Certificate”
	12.1(d)(ii)(B)(iii)

	“USTs”
	5.7


In addition to the terms defined elsewhere in the Agreement, the following terms have the following meanings:

“Account” shall mean, with respect to any Person, all “accounts,” as defined in the UCC, of such Person.
“Affiliate” or “affiliate” shall mean, as to any initial Person, any other Person (a) that, directly or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with, such initial Person, (b) who is a current or former director, trustee or officer (i) of such initial Person, (ii) of any Subsidiary of such initial Person, or (iii) of any other Person described in clause (a) above with respect to such initial Person, or (c) which, directly or indirectly through one or more intermediaries, is the beneficial or record owner (as defined in Rule 13d-3 of the Securities Exchange Act of 1934, as amended) of ten percent (10%) or more of any class of the outstanding Capital Stock of such initial Person.   For purposes of this definition, the term “control” (and the correlative terms, “controlled by” and “under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the direction of the management and/or policies of a Person, whether through ownership of securities or other interests, by contract or otherwise.

“Applicable Law” shall mean as to any Person: (i) all statutes, rules, regulations, orders, or other requirements having the force of law, and (ii) all court orders and injunctions, arbitrator’s decisions, and/or similar rulings, in each instance ((i) and (ii)) of or by any federal, state, unicipal, and other Governmental Authority, or court, tribunal, panel, or other body which has or claims jurisdiction over such Person, or any property of such Person, or of any other Person for whose conduct such Person would be responsible.
“Assignment of Licenses” shall mean that certain Assignment of Licenses, Contracts, Plans, Specifications, Surveys, Drawings and Reports dated of even date herewith executed by Borrower in favor of Lender, as same may be amended, extended, modified, restated, replaced or supplemented from time to time.
“Bankruptcy Code” shall mean the United States Bankruptcy Code, as in effect from time to time, any successor to such statute and any other applicable insolvency or other similar law of any jurisdiction including, without limitation, any law of any jurisdiction permitting a debtor to obtain a stay or a compromise of the claims of a creditor against it.
“Broker” shall mean *[___________________________].
“Business” shall mean the lines of business of each Loan Party as carried on as of the Closing Date.
“Business Day” shall mean any day other than a Saturday, Sunday or other day on which banks in New York City are authorized or required by law to close.
“Capital Stock” shall mean, as to any Person that is a corporation or company, the authorized shares of such Person’s capital stock or the authorized shares in the capital of the company, as applicable, including all classes of common, preferred, voting and nonvoting capital stock or shares in the capital of the company, as applicable, and, as to any Person that is not a corporation or an individual, the partnership, membership or other ownership or equity interests in such Person, including, without limitation, the right to share in profits and losses, the right to receive distributions of cash and other property, and the right to receive allocations of items of income, gain, loss, deduction and credit and similar items from such Person, whether or not such interests include voting or similar rights entitling the holder thereof to exercise control over such Person, collectively with, in any such case, all warrants, options and other rights to purchase or otherwise acquire, and all other instruments convertible into or exchangeable for, any of the foregoing. Capital Stock shall include any beneficial or other interests in a trust.
“Change of Control” shall mean the occurrence of any of the following: (a) the direct or indirect sale, lease, exchange, assignment (either outright or collateral), conveyance, transfer, pledge, mortgage, trade, or other encumbrance (each, a “Transfer”) of any right, title or interest in, in one or a series of related transactions, of all or substantially all of the assets of any of the Loan Parties and their Subsidiaries taken as a whole to any “person” (as such term is used in Section 13(d)(3) of the Securities Exchange Act of 1934 and the regulations promulgated thereunder); (b) any Transfer of the Property, or portion of the Property, without Lender’s consent; or (c) any Transfer of any direct or indirect ownership and/or management interest in Borrower without Lender’s consent. 

“Charter and Good Standing Documents” shall mean, for each Loan Party, as applicable, (i) a copy of the certificate of incorporation or formation (or other applicable charter or trust document) certified as of a date not more than ten (10) Business Days prior to the Closing Date by the applicable Governmental Authority of the jurisdiction of incorporation or organization of such Loan Party (to the fullest extent certification from a Governmental Authority is available in the applicable jurisdiction), (ii) a copy of the bylaws, trust agreement or similar Organizational Documents of such Loan Party certified as of a date not more than ten (10) Business Days prior to the Closing Date by the corporate secretary or assistant secretary, manager, member or trustee of such Loan Party (or its general partner or managing member, as the case may be), (iii) if applicable, an original certificate of good standing as of a date acceptable to Lender issued by the applicable Governmental Authority of the jurisdiction of incorporation or organization of such Loan Party and of every other jurisdiction in which such Loan Party has an office or conducts business or is otherwise required to be in good standing (to the fullest extent certification from a Governmental Authority is available in the applicable jurisdiction), and (iv) if applicable, copies of the resolutions of the board of directors, or manager (or other applicable governing body) and, if required, stockholders, members, partners or other equity owners, authorizing the execution, delivery and performance of the Loan Documents to which such Loan Party is a party, certified by a senior officer, manager or trustee of such Person as of the Closing Date.

“Code” shall mean the Internal Revenue Code of 1986, as amended, and regulations promulgated thereunder.
“Collateral” shall mean the Property, including all improvements and buildings thereon or to be constructed thereon, and the construction agreements, licenses, plan and specifications and other relevant documentation associated with the Property and any other property (real or personal, tangible or intangible) in which a Lien is granted pursuant to the Security Documents.

“Contingent Obligations” shall mean, as to any Person, any agreement, undertaking or arrangement by which such Person assures, guarantees, endorses, contingently agrees to purchase or provide funds for the payment of, or otherwise becomes or is contingently liable upon, any Indebtedness, leases, dividends or other obligations (“primary obligations”) of any other Person (the “primary obligor”) in any manner, whether directly or indirectly, including, without limitation, any obligation of such Person, whether or not contingent, (a) to purchase any such primary obligation or any property constituting direct or indirect security therefor, (b) to advance or supply funds (i) for the purchase or payment of any such primary obligation or (ii) to maintain working capital or equity capital of the primary obligor or otherwise to maintain the net worth or solvency of the primary obligor, including, without limitation, any so-called “keepwell” or “makewell” agreement, (c) to purchase property, securities or services primarily for the purpose of assuring the owner of any such primary obligation of the ability of the primary obligor to make payment of such primary obligation, (d) otherwise to assure or to hold harmless the owner of such primary obligation against loss in respect thereof, or (e) with respect to any letter of credit of such Person or as to which that Person is otherwise liable for reimbursement of drawings; provided, however, that the term “Contingent Obligation” shall not include endorsements of instruments for deposit or collection in the Ordinary Course of Business. The amount of any Contingent Obligation shall be deemed to be an amount equal to the stated or determinable amount of the primary obligation in respect of which such Contingent Obligation is made or, if not stated or determinable, the maximum reasonably anticipated liability in respect thereof (assuming such Person is required to perform thereunder) as determined by such Person in good faith.

“Debtor Relief Law” means the Bankruptcy Code, and all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws of the United States or other applicable jurisdictions from time to time in effect.
“Default” shall mean any event, fact, circumstance or condition that, with the giving of applicable notice or passage of time or both, would constitute, be or result in an Event of Default.

“Document Re-Execution Agreement” means that certain Document Re-Execution Agreement dated as of the date hereof by Borrower and Guarantors, as same may be amended, extended, modified, restated, replaced or supplemented from time to time
“Dollars” and “$” shall mean lawful money of the United States of America.
“Environmental Indemnity” shall mean that certain Hazardous Substances Indemnity Agreement dated as of the date hereof by Borrower and Guarantors in favor of Lender, as same may be amended, extended, modified, restated, replaced or supplemented from time to time.
“Environmental Laws” shall have the meaning assigned to such term in the Environmental Indemnity.
“Excluded Taxes” shall mean any of the following Taxes imposed on or with respect to a Lender or required to be withheld or deducted from a payment to a Lender, (a) Taxes imposed on or measured by income (however denominated), franchise Taxes, and branch profits Taxes, in each case, (i) imposed as a result of a Lender being organized under the laws of, or having its principal office or its applicable lending office located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that are Other Connection Taxes, (b) U.S. federal withholding Taxes imposed on amounts payable to or for the account of a Lender with respect to an applicable interest in a Loan pursuant to a law in effect on the date on which (i) a Lender acquires such interest in the Loan or (ii) a Lender changes its lending office, except in each case to the extent that, pursuant to Section 12.1, amounts with respect to such Taxes were payable either to a Lender’s assignor immediately before a Lender became a party hereto or to a Lender immediately before it changed its lending office, (c) Taxes attributable to a Lender’s failure to comply with Section 12.1(d) and (d) any U.S. federal withholding Taxes imposed under FATCA.

“Fair Valuation” shall mean the determination of the value of the consolidated assets of a Person on the basis of the amount which may be realized by a willing seller within a reasonable time through collection or sale of such assets at market value on a going concern basis to an interested buyer who is willing to purchase under ordinary selling conditions in an arm’s length transaction.
“FATCA” shall mean Sections 1471 through 1474 of the Code, as of the date of this Agreement (or any amended or successor version that is substantively comparable and not materially more onerous to comply with) and any current or future regulations or official interpretations thereof.
“GAAP” shall mean generally accepted accounting principles in the United States of America in effect from time to time as applied by nationally recognized accounting firms, consistently applied.
“Governmental Authority” shall mean any federal, state, foreign, municipal, national, provincial, local or other governmental department, court, commission, board, bureau, agency or instrumentality or political subdivision thereof, or any entity or officer exercising executive, legislative or judicial, regulatory or administrative functions of or pertaining to any government or any court, in each case, whether of the United States or a state, territory or possession thereof, a foreign sovereign entity or country or jurisdiction or the District of Columbia.
“Hazardous Substances” shall have the meaning assigned to such term in the Environmental Indemnity.
“Indebtedness” of any Person shall mean, without duplication: (a) all indebtedness for borrowed money; (b) all obligations issued, undertaken or assumed as the deferred purchase price of property or services (other than trade payables incurred and payable in the Ordinary Course of Business of such Person); (c) the face amount of all letters of credit issued for the account of such Person and, without duplication, all drafts drawn thereunder and all reimbursement or payment obligations with respect to letters of credit, surety bonds and other similar instruments issued by such Person; (d) all obligations evidenced by notes, bonds, debentures or similar instruments, including obligations so evidenced incurred in connection with the acquisition of property, assets or businesses; (e) all indebtedness created or arising under any conditional sale or other title retention agreement, or incurred as financing, in either case with respect to property (real or personal, tangible or intangible) acquired by such Person (even though the rights and remedies of the seller or bank under such agreement in the event of default are limited to repossession or sale of such property); (f) the principal balance outstanding under any synthetic lease, off-balance sheet loan or similar off balance sheet financing products; (g) all indebtedness referred to in clauses (a) through (f) above secured by (or for which the holder of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any Lien upon or in property (real or personal, tangible or intangible) (including accounts and contracts rights) owned by such Person, even though such Person has not assumed or become liable for the payment of such indebtedness; and (i) all Contingent Obligations in respect of indebtedness or obligations of others of the kinds referred to in clauses (a) through (g) above.

“Indemnified Taxes” shall mean (a) Taxes, other than Excluded Taxes, imposed on or with respect to any payment made by or on account of any obligation of any Loan Party under any Loan Document and (b) to the extent not otherwise described in (a), Other Taxes.
“Leases” shall mean all leases, subleases, rental agreements, registration cards and agreements, lettings, licenses, concessions and other agreements or arrangements (whether written or oral) heretofore or hereafter entered into affecting the use, enjoyment or occupancy of, or the conduct of any activity upon or in, the Property or improvements to the Property, including any guarantees, extensions, renewals, modifications or amendments thereof and all additional remainders, reversions and other rights and estates appurtenant thereunder.
“Lien” shall mean any mortgage, pledge, security interest, encumbrance, transfer or other restriction, lien or charge of any kind or any other priority arrangement (including any agreement to give any of the foregoing, any conditional sale or other title retention agreement or any lease in the nature thereof), or any other arrangement pursuant to which title to any property (real or personal, tangible or intangible) is retained by or vested in some other Person for security purposes.
“Loan Documents” means this Agreement, the Note, the Mortgage, the ALR, the Security Documents, the Guaranty, the Environmental Indemnity, the Assignment of Licenses, the Post-Closing Obligation Letter, any certificates from time to time delivered by any Loan Party pursuant to this Agreement or any other Loan Document, any note or notes executed by the Borrower in connection with this Agreement and payable to Lender, and any other agreement entered into, now or in the future, by any Loan Party and Lender in connection with this Agreement or the transactions contemplated herein or therein, as any of the foregoing documents may be amended, extended, modified, restated, replaced or supplemented from time to time.

“Loan Party” shall mean each of the Borrower and the Guarantors.
“Material Adverse Effect” shall mean any event, condition, obligation, liability or circumstance or set of events, conditions, obligations, liabilities or circumstances or any change(s) which:
(i)
has, had or reasonably could be expected to have a material adverse effect upon or change in (a) the legality, validity or enforceability of any Loan Document or (b) the perfection or priority of any Lien granted to Lender under any of the Security Documents;

(II)
has been or reasonably could be expected to be material and adverse to the value of any of the Collateral or to the business, operations, properties, assets, liabilities or condition (financial or otherwise) of the Borrower or any of the Loan Parties, individually or taken as a whole; or

(III)
has materially impaired or reasonably could be expected to materially impair the ability of any Loan Party to perform any of the Obligations or its obligations under the Loan Documents.

“Maturity Date” has the meaning assigned to such term in the Note. 

“Notes” shall mean, collectively, if any, the Term Note, together with any promissory notes or other instruments issued in substitution therefor or replacement thereof, in each case as the same may be amended, modified, divided, split, supplemented and/or restated from time to time.
“Obligations” shall mean, (a) obligations of Borrower and the other Loan Parties from time to time to pay (and otherwise arising under or in respect of the due and punctual payment of) (i) the principal of and premium, if any, and interest (including interest accruing during the pendency of any proceeding under any Debtor Relief Law, regardless of whether allowed or allowable in such proceeding) on the Term Loan, when and as due, whether at maturity, by acceleration, upon one or more dates set for prepayment or otherwise and (ii) all other monetary obligations, including fees, costs, expenses and indemnities, whether primary, secondary, direct, contingent, fixed or otherwise (including monetary obligations incurred during the pendency of any proceeding under any Debtor Relief Law, regardless of whether allowed or allowable in such proceeding), of Borrower under this Agreement, the Term Note, and the obligations of the Loan Parties under the other Loan Documents and (b) the due and punctual performance of all covenants, agreements, obligations and liabilities of Borrower under or pursuant to this Agreement, the Term Note, and the other Loan Parties under the other Loan Documents.
“Ordinary Course of Business” shall mean, in respect of any transaction involving any Loan Party, the ordinary course of such Loan Party’s business, as conducted by such Loan Party in accordance with past practices and undertaken by such Loan Party in good faith and not for purposes of evading any covenant or restriction in any Loan Document.
“Organizational Documents” shall mean (a) for any corporation, the certificate or articles of incorporation, the bylaws, any certificate of designation or other instrument relating to the rights of preferred shareholders or stockholders of such corporation, any shareholder rights agreement and all applicable resolutions of the Board of Directors (or any committee thereof) of such corporation, (b) for any partnership, the partnership agreement and, if applicable, the certificate of limited partnership, (c) for any limited liability company, the operating agreement and articles or bylaws or certificate of formation or organization or incorporation, as applicable, and (d) for any trust the declaration of trust, trust agreement or similar document.

“Other Connection Taxes” shall mean, with respect to a Lender, Taxes imposed as a result of a present or former connection between a Lender and the jurisdiction imposing such Tax (other than connections arising from a Lender having executed, delivered, become a party to, performed its obligations under, received payments under, received or perfected a security interest under, engaged in any other transaction pursuant to or enforced any Loan Document, or sold or assigned an interest in any Loan or Loan Document).
“Other Taxes” shall mean all present or future stamp, court or documentary, intangible, recording, filing or similar Taxes that arise from any payment made under, from the execution, delivery, performance, enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with respect to, any Loan Document, except any such Taxes that are Other Connection Taxes imposed with respect to an assignment.

“Patriot Act” shall mean the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, P.L. 107-56, as amended.
“Permit” shall mean any license, lease, power, permit, franchise, certificate, authorization or approval issued by a Governmental Authority.
“Person” shall mean an individual, a partnership, a corporation, a limited liability company, a business trust, a trust, a joint stock company, a trust, an unincorporated association, a joint venture, a Governmental Authority or any other entity of whatever nature.
“Pledge Agreement” shall mean any pledge agreement between Lender and any Loan Party in form and substance satisfactory to Lender, as the same be amended, modified, supplemented or restated from time to time.
*[“Post-Closing Obligation Letter” shall mean that certain letter dated of even date herewith given by Borrower to Lender.]

“Security Agreements” shall mean any security or pledge agreement or other collateral security agreement executed by a Person in favor of Lender, to secure the Obligations.
“Security Documents” shall mean, collectively, the Security Agreements, any Pledge Agreement, the Mortgage, the ALR, the Guaranty, any guaranty agreement, any landlord waivers and consents, all UCC financing statements and all other agreements, documents and instruments that create or perfect the Liens in the Collateral, as the same may be modified, amended or supplemented from time to time.
“Subsidiary” shall mean, as to any initial Person, any other Person in which more than fifty percent (50%) of all equity, membership, partnership or other ownership interests is owned directly or indirectly by such initial Person or one or more of its Subsidiaries including, without limitation, as of the Closing Date. For purposes of the Loan Documents, any reference to “Subsidiary” shall be deemed to refer to a Subsidiary of Borrower unless the context provides otherwise.
“Taxes” shall mean all present or future taxes, levies, imposts, duties, deductions, withholdings (including backup withholding), assessments, fees or other charges imposed by any Governmental Authority, including any interest, additions to tax or penalties applicable thereto.

“Title Company” shall mean First American Title Company. 
“Title Policy” shall mean that certain title insurance policies dated as of the Closing Date issued by the Title Company insuring Lender’s first priority lien in the Property, in form satisfactory to Lender in its sole and absolute discretion.

“UCC” shall mean the Uniform Commercial Code as in effect in the State of New York from time to time; provided, that to the extent the UCC is used to define any term herein or in any other Loan Document and such term is defined differently in different Articles or Divisions of the UCC the definition of such term contained in Article or Division 9 shall govern.

“U.S. Person” shall mean any Person that is a “United States Person” as defined in Section 7701(a)(30) of the Code.
EXHIBIT A

PROPERTY LEGAL DESCRIPTION

EXHIBIT B-1 

REPORTING REQUIREMENTS


(a)
Financial Reports.

(i)
Borrower shall furnish and deliver to Lender as soon as available and in any event within thirty (20) days after the end of each month, monthly and year-to-date an unaudited income statement, cash flow statement and balance sheet for such month for Borrower, certified by an authorized officer of Borrower as being complete and as being true and correct in all material respects, together with a comparison of the budgeted income and expenses and the actual income and expenses for such month and year to date and a reasonably detailed explanation of any variances of more than five percent (5%) between budgeted and actual amounts for such period and year to date together with a statement of any legal actions or litigation pending or threatened against Borrower or any Guarantor,

(ii)
Borrower shall furnish and deliver to Lender as soon as available and in any event within ninety (90) days after the end of each fiscal year of the Borrower, an annual income statement, cash flow statement and balance sheet for such year for Borrower, audited by an independent public accounting firm acceptable to Lender, together with a comparison of the budgeted income and expenses and the actual income and expenses for such year and a reasonably detailed explanation of any variances of more than five percent (5%) between budgeted and actual amounts for such period and year to date,

(iii)
Borrower shall furnish and deliver to Lender by [____________] of each year during the Term, for approval by Lender, which approval shall not be unreasonably withheld or delayed, a proposed pro forma budget for the Property for the succeeding calendar year, and, promptly after preparation thereof, any revisions to such budget,


All such financial statements shall be prepared in accordance with GAAP consistently applied with prior periods (subject, as to interim statements, to normal year-end adjustments and the absence of footnote disclosure).


(b)
Other Materials. Borrower shall cause the Loan Parties to furnish to Lender as soon as available such additional information, documents, statements, reports and other materials as Lender may request from time to time.


(c)
Notices. Borrower shall cause the Loan Parties to promptly, and in any event within five (5) Business Days after any Loan Party (or any agent of any Loan Party) obtains knowledge thereof, notify Lender in writing of:

(i)
any pending or threatened litigation, suit, investigation, arbitration, enforcement action, dispute resolution proceeding or administrative or regulatory proceeding brought or initiated by or against any Loan Party, or any subsidiary of a Loan Party, or otherwise affecting or involving or relating to any such Person’s property (real or personal, tangible or intangible);

(ii)
the occurrence or existence of any Default or Event of Default, actions proposed to be taken with respect thereto;

(iii)
any other development, event, fact, circumstance or condition that reasonably could be expected to result in a Material Adverse Effect, in each case describing the nature and status thereof and the actions proposed to be taken with respect thereto;

(iv)
any matter(s) in existence at any time adversely affecting the value, enforceability or collectability of any of the Collateral;

(v)
(A) the receipt of any notice or request from any Governmental Authority regarding any liability or claim of liability or (B) any action taken or threatened to be taken by any Governmental Authority (or any notice of any of the foregoing) with respect to any Loan Party which reasonably could be expected to result in a Material Adverse Effect;

(vi)
the filing, recording or assessment of any federal, state, local or foreign tax Lien against any Collateral or any Loan Party;

(vii)
the creation, establishment or acquisition of any Subsidiary or the issuance of any Capital Stock or other equity security or warrant, option or similar agreement in respect thereof; or

(viii)
the conviction of any senior officer, trustee or director of Borrower or any Guarantor for fraud or dishonesty.

Each notice in accordance with the foregoing shall set forth details of the occurrence referred to therein, and describing with particularity any and all clauses or provisions of this Agreement and the other Loan Documents that have been breached or violated. 

EXHIBIT C

CLOSING CONDITIONS

(a)
Lender shall have received the Loan Documents executed by each Loan Party and the other parties thereto, including, without limitation, this Agreement, the Term Note, the Document Re-Execution Agreement, the Mortgage, the ALR, the Guaranty, the Environmental Indemnity, the Assignment of Licenses, and if applicable, notarized and in the proper form for recording in the appropriate place in the appropriate jurisdiction;

(b)
Lender shall have received (i) a report of UCC financing statement, bankruptcy, tax, pending suit and judgment lien searches as requested by Lender, and such report shall show no Liens on the Collateral (other than Permitted Liens and Liens to be terminated at Amendment Closing), (ii) each document (including, without limitation, any Uniform Commercial Code financing statements) required by any Loan Document or under law or requested by Lender to be filed, registered or recorded to create and perfect, in favor of Lender, a first priority Lien upon the Collateral, subject only to Priority Permitted Liens, and (iii) evidence of each such filing, registration and recordation and of the payment by Borrower of any necessary fee, tax or expense relating thereto;

(c)
Lender shall have received evidence of release and termination of, or Lender’s authority to release and terminate, any and all Liens and/or UCC financing statements in, on, against or with respect to any of the Collateral, other than Permitted Liens;

(d)
Lender shall have received (i) the Charter and Good Standing Documents, (ii) a certificate of the secretary, assistant secretary, trustee or a managing director of each Loan Party, dated the Closing Date, as to the incumbency and signature of the Persons executing the Loan Documents on behalf of such Loan Party, (iii) the written legal opinions of counsel and/or special counsel for the Loan Parties, and (iv) a certificate executed by Borrower which contains a representation and warranty by Borrower as of the Closing Date that the conditions contained in this Agreement have been satisfied;

(e)
Lender shall be satisfied with all corporate and other proceedings, documents, instruments and other legal matters in connection with the transactions contemplated by the Loan Documents (including, but not limited to, those relating to corporate and capital structures of each Loan Party), and shall have received such consents, approvals and agreements from such third parties as Lender and its counsel shall determine are necessary or desirable;

(f)
Lender shall have received original certificates of all such required insurance policies, and confirmation that such certificates are in effect and that the premiums then due and owing with respect thereto have been paid in full, which certificates shall name the Lender, as mortgagee, loss payee or additional insured, as applicable, and shall otherwise be in form and substance acceptable to Lender and in accordance with Section 6.4;

(g)
Lender shall have received (or shall receive simultaneously with the funding of the Term Loan) all fees, charges and expenses due and payable to Lender on or prior to the Closing Date pursuant to the Loan Documents;

(h)
No Material Adverse Effect shall have occurred since and Lender shall have received (i) a copy of each Guarantor’s personal signed balance sheet/financial statement, which sets forth each Guarantor’s personal net worth information as of *[_________] and (ii) an executed copy of each Guarantor’s state and federal income tax returns, and (iii) a copy of any financial or other statements regarding each Guarantor as the Lender may request, each date certified by an accounting firm acceptable to Lender, as applicable;

(i)
Lender shall have received such consents, approvals and agreements from such third parties as Lender and its counsel shall determine are necessary or desirable with respect to (A) the Loan Documents and/or the transactions contemplated thereby, (B) claims against any Loan Party or any of the Collateral, and/or (C) agreements, documents or instruments to which any Loan Party is a party or by which any of its properties or assets are bound or subject;

(j)
Lender shall have completed its business, legal, and collateral due diligence examinations of each Loan Party, including, without limitation, (A) an examination of the terms and conditions of all obligations owed by the Loan Parties deemed material by Lender, the results of which shall be satisfactory to Lender, (B) receipt and review of any business plan of the Loan Parties in form and substance satisfactory to Lender; (C) an evaluation of the general creditworthiness of Borrower; and (D) such other matters as Lender may deem necessary or appropriate;

(k)
Lender shall have been reimbursed for all fees, costs and expenses of closing presented as of the Closing Date (and any other costs and expenses pursuant to Section 11.8);

(l)
Lender shall have received a copy of each Guarantor’s valid state issued driver’s license, a copy of each Guarantor’s birth certificate, a copy of each Guarantor’s most recent utility bill for his principal residence and a copy of each Guarantor’s valid passport; each of which shall be duly notarized;

(m)
Lender shall have received such other approvals, opinions, documents, agreements, instruments, certificates and materials as Lender may request;

(n)
Lender shall have received the title report and title insurance policy issued by the Title Company insuring Lender’s first priority interest in the Property, in form and substance satisfactory to Lender; and 

(o) 
Lender shall have received evidence of payment of real estate taxes for the Property.

(p)
[Lender shall have received tenant estoppels and subordination agreements, in form and substance acceptable to Lender, from all tenants occupying the Property.]

SCHEDULE 5.6 

LITIGATION 

SCHEDULE 5.13 

INSURANCE POLICIES

SCHEDULE 7.1 

EXISTING INDEBTEDNESS 

SCHEDULE 7.2

EXISTING LIENS

� Lender to confirm if there is a Broker


� Confirm if broker was used


� Borrower’s counsel to confirm and provide sewer company, if applicable.


� Borrower to confirm Leases, provide draft schedule and provide copies of all Leases. 


� Borrower to provide proof of engagement for agent of service of process in New York.  


� Delete if not required.


� Client to provide applicable dates for this section. 
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