Sample Drug and Alcohol Policy for FM CSA-Covered Employees

This sample reflects only one generic approach. Legal obligations differ among U.S.
jurisdictions and among industries.  Thus, the contents of this sample are not to be
regarded as legal advice. Companies or individuals with particular questions should seek
advice of counsel.

Purpose

EMPLOYER has established this alcohol and contlofiebstances testing program for
those employees who are drivers of EMPLOYER’s ConciaeMotor Vehicles (CMVs)
and who require a Commercial Driver's License (CDL) compliance with the
requirements of the Federal Motor Carrier Safetynkdstration (FMCSA) and the U.S.
Department of Transportation (DOT).

Specifically, it is the policy of EMPLOYER that these, sale, purchase, transfer,
possession, or presence in one’s system of anyatiect substance (as defined in this
Policy) by any driver while on EMPLOYER’s premisesgaged in company business,
while operating company equipment, or while under authority of EMPLOYER is
strictly prohibited.

Government regulations require EMPLOYER to conduietg and alcohol testing of
personnel employed in certain positions. Testiaguirements vary according to the
agency having jurisdiction and the statutes thatyaplt is the policy of EMPLOYER to
comply with all applicable regulations regardingtsuesting. EMPLOYER will follow
all applicable federal and state drug testing m&goénts, including, but not limited to,
federal DOT and FMCSA regulations. To the extdrd tegulations are updated or
revised from time-to-time, this Policy shall be smlered amended to conform with all
applicable requirements.

Participation in EMPLOYER'’s controlled substancesl alcohol testing program is a
requirement of each covered driver and, therefera,condition of employment.

Scope

This Policy applies to all employees who are rezplito hold a DCL and operate a CMV.
The FMCSA Regulations set the minimum requiremémtgesting covered employees.
EMPLOYER’s Policy may, in certain instances, be enstringent. This Policy clearly
identifies which aspects are mandated by the FMOS#gulations, and what is
EMPLOYER policy and procedure.

Definitions

For purposes of this Policy, the following defioits shall apply:
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A. “Alcohol concentration” (or content) means thkohol in a volume of breath
expressed in terms of grams of alcohol per 21@slitd breath as indicated by an
evidential breath test.

B. “Commercial motor vehicle” (*CMV”) means a moteehicle or combination of
motor vehicles used in commerce to transport pgssenor property if the
vehicle:

1. Has a gross combination of weight rating af794 or more kilograms
(26,001 or more pounds) inclusive of a towed unihva gross vehicle
weight rating of more than 4,536 kilograms (10,p@0nds);

2. Has a gross vehicle weight rating of 11,794nore kilograms (26,001 or
more pounds);

3. Is designed to transport 16 or more passenigetading the driver; or

4. Is of any size and is used in the transpaortatif materials found to be
hazardous for the purposes of the Hazardous M drransportation Act
(49 U.S.C. 5103(b)) and which require the motoriclehto be placarded
under the Hazardous Materials Regulations (49 C&RR1Y2, subpart F).

C. “Confirmatory drug test” means a second anedytprocedure performed on a
urine specimen to identify and quantify the pregeat a specific drug or drug
metabolite.

D. “Confirmed Drug Test” means a confirmation teegtult received by a MRO from

a laboratory.

E. “Driver” means any person who operates a coroi@emotor vehicle. This
includes, but is not limited to: full time, regularemployed drivers; casual,
intermittent, or occasional drivers; leased drivensd independent, owner-
operator contractors who are either directly emgdbypy or under lease to an
employer or who operate a commercial motor vehatléhe direction of or with
the consent of an employer. For purposes of pnglegment testing only,
“driver” shall include a person applying to driv&€€ammercial Motor Vehicle.

F. “Performing (a safety-sensitive function)” meaa driver is considered to be
performing a safety sensitive function during arsrigd in which he/she is
actually performing, ready to perform, or immediatavailable to perform, any
safety-sensitive functions.

G. “Safety-sensitive function” means all time @dr begins to work or is required

to be in readiness to work until the time he/sheelgeved from work and all
responsibility for performing work. Safety-sengiifunctions shall include:
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V1.

1. All time at an employer or shipper plant, tevah facility, or other
property, or on any public property, waiting to dispatched, unless the
driver has been relieved from duty by the employer;

2. All time inspecting equipment within the meami of the FMCSA
regulations or otherwise inspecting, servicingconditioning any CMV

at any time;
3. All time spent at the driving controls of a @Nh operation;
4. All time, other than driving time, in or upamy CMV except time resting

in a sleeping berth;

5. All time loading or unloading a vehicle, swgsing, or assisting in the
loading or unloading, attending a vehicle beingdlxh or unloaded,
remaining in readiness to operate the vehicle,nogiving or receiving
receipts for shipments loaded or unloaded; and

6. All time repairing, obtaining assistance, @maining in attendance upon a
disabled vehicle.

To the extent these definitions are modified byrges in the applicable DOT or
FMCSA regulations, this Policy is deemed reviseddoconsistent with the applicable
regulations.

Policy

A driver who violates the FMCSA prohibitions of shPolicy, including refusal to be
tested, shall be immediately removed from all FMGsadety-sensitive functions.

Under EMPLOYER’s independent authority, the driveray also be subject to
disciplinary action, up to and including terminati@f employment. EMPLOYER
reserves the right to take action against a drivbgre appropriate, for violation of other
EMPLOYER policies that are separate from this Bolic

Designated Employer Representative

If you have questions regarding this Policy, pdeesntact:

[For each Designated Employer Representative, geomame, telephone number, and e-
mail address]

Prohibitions

A. Substances Prohibited

1. Alcohol:
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“Alcohol” use means the drinking or swallowing afyabeverage, liquid
mixture, or preparation (including any medicaticzgntaining alcohol.

2. Controlled Substances:

In accordance with FMCSA rules, urinalysis will benducted to detect
the presence of the following substances:

Marijuana

Cocaine

Opiates

Amphetamines

Phencyclidine (PCP)

LIS S -

Detection levels shall be in accordance with thédejines adopted by the
FMCSA in accordance with the recommendations astadd by the DOT, 49
CFR Part 40.

B. Alcohol Prohibitions

1. No driver shall report for duty or remain outyl requiring the
performance of safety-sensitive functions whileihgvan alcohol
concentration of 0.04 or greater.

2. A driver found to have an alcohol concentratd 0.02 or greater,
but less than 0.04, shall not perform any safehsiti@e functions
for at least 24 hours.

3. No driver shall use alcohol while performingfety sensitive
functions.
4. No driver shall perform safety-sensitive fuoes within four (4)

hours after using alcohol.

5. No driver required to take a post-accidenbladt test shall use
alcohol for eight (8) hours following the accideat, until he/she
undergoes a post-accident alcohol test, whiches®ure first.

6. No driver shall refuse to take a required test.

C. Controlled Substances Prohibitions
1. No driver shall report for duty (or remain ontygurequiring the
performance of safety sensitive functions whendinger uses any

controlled substance, except when the use is poirstea the
instructions of a licensed medical practitioner wtas advised the
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VII.

driver that the substance does not adversely affeztdriver's
ability to safely operate a CMV.

2. No driver shall report for duty, remain on duty perform a
safety-sensitive function if the driver tests pesit or has
adulterated or substituted a test specimen forotbed substances.

3. No driver shall refuse to take a required test.

Circumstances for Testing

The FMCSA requires that controlled substances &whal tests be given to drivers in
the following circumstances:

A.

Pre-Employment

Every applicant for a driving position will be réged to submit to and pass a
urine drug test as a condition of employment.

Each applicant will be asked whether he/she hdedgsositive on a DOT pre-
employment drug or alcohol test for any DOT emptayering the previous two
(2) years. Each applicant will also be asked wdretie/she has refused to be
tested during the previous two (2) years. An aapli who has previously tested
positive, or refused to be tested, will not be adaed for employment until or
unless he/she successfully completes DOT's retuduty process.

Each applicant shall sign a release form authaiziMPLOYER to obtain
information and documentation regarding his/hertigigation in the previous
employer’s controlled substances and alcohol pragra

Reasonable Suspicion

EMPLOYER shall require a driver to submit to anodlal and/or controlled

substances test when a supervisor has reasonapeien to believe that the
driver has engaged in prohibited conduct. Thesbési this decision will be

specific, contemporaneous, articulable observatimmscerning the employee’s
behavior, speech, and/or body odor(s). Such behawmust be witnessed and
documented by a supervisor or Company official vidérained in compliance

with FMCSA rules and regulations. The employeelpesvisor or another

Company official will immediately remove the empémyfrom any and all safety-
sensitive functions and take the employee or malegements for the employee
to be taken to the testing facility.

Reasonable suspicion testing for alcohol may oamly if the supervisor's
observations are made during, just preceding, sirgfter the driver is performing
safety-sensitive functions or is attempting to perf safety-sensitive functions.
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Reasonable suspicion testing for controlled sulssnmay be based on a
supervisor’'s observations anytime the employea idudy.

A written record of the observations leading taakohol or controlled substances
reasonable suspicion test signed by the supergrsGompany official who made
the observation, will be completed within 24 hoafghe observed behavior, or
before the results of the alcohol or controlled stabces test are released,
whichever is first.

The person who makes the determination that reasrsuspicion exists to
conduct an alcohol test may not administer the test

C. Post-Accident

All employees are to notify their immediate supsovias soon as possible if they
are involved in an accident. The employee wiltdsed for drugs and alcohol as
soon as practicable following the accident if theident involved:

1. A fatality;

2. Bodily injury with immediate medical treatmenvay from the
sceneand the employee received a citation, or

3. Disabling damage to any motor vehicle requitmg awayand the
employee received a citation.

EMPLOYER may also choose to conduct drug and/oohakt testing on
employees under its own authority on employee(syolired in an
accident/incident that may not meet the FMCSA'drdigdn of “accident” noted
above, but which resulted in property damage, peismjury, and/or loss of
work time.

The employee must remain readily available foritgst If the employee is not
readily available for alcohol and drug testing,she/ may be deemed as refusing
to submit to testing. However, this requiremerdut in no way delay necessary
medical attention for injured people or prohibietemployee from leaving the
scene of the accident to obtain assistance in nelpg to the accident or to
obtain necessary emergency medical care.

An employee involved in an accident may not consafoehol for eight (8) hours
following the accident or until testing is complete

If the alcohol test is not administered within t¢&) hours following the accident,
the employee’s immediate supervisor, with assigtafrom the Designated
Employer Representative, if needed, will preparemort and maintain a record
stating why the test was not administered withia &) hours.

Sample_72_9D87_ELK_Model_DOT_FMCSA_drug_and_alcabalicy__for_ACC_presentation_.docx



If the alcohol test is not administered within eigi@) hours following the
accident, all attempts to administer the test ggkhse. A report and record of why
the test was not administered will be preparedraaihtained.

The drug test must be administered within thirtypt(82) hours of the accident.
If the test cannot be administered within thirtyet{d2) hours, all attempts to test
the employee will cease. The employee’s immedafeervisor, with assistance
from the Designated Employer Representative, ifdede will prepare and
maintain a record stating the reasons why theatastnot administered within the
allotted time frame.

The results of a test for the use of controlledssaiices conducted by Federal,
State, or local officials having independent autiyjofor the test shall be
considered to meet the requirements of this secfimovided such tests conform
to the applicable Federal, State, or local coremllsubstances testing
requirements and the results of the tests arerdatddy EMPLOYER.

D. Random Testing

EMPLOYER will conduct random testing for all cogd drivers as follows.

. EMPLOYER will use a selection process based onemtfically valid method
prescribed by FMCSA regulations.

. According to FMCSA regulations, FMCSA driver randtesting pools will be
maintained separately from all other employeesexittp random testing by
EMPLOYER.

A percentage of EMPLOYER’'S average number of cavemmployees will be
tested for alcohol each year. A percentage of EOIPER’S average number of
covered employees will be tested for controlledstatices each year. The
percentages are to be determined annually as fireddoy the DOT. As of the
effective date of this Policy, the minimum annuakgentages are 10% of the
average number of driver positions for alcoholitestand 50% of the average
number of driver position for drug testing.

The random testing will be spread reasonably thmougthe calendar year. All
random alcohol and drug tests will be unannounasth, each covered employee
having an equal chance of being tested each tiheet®ms are made. Thus, a
driver may be selected more than once during a year

A covered employee may only be tested for alcohulenhe/she is performing a
safety-sensitive function, just before performingafety-sensitive function, or
just after completing a safety-sensitive functioA. random test for controlled
substances can be scheduled at any time the dsigerduty.
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VIILI.

Once notified that he/she has been randomly seleitte testing, the subject
employee must proceed immediately to the assigradléction site. If the

employee engages in conduct that does not leaddtiextion as soon as possible
after notification, such conduct may be considered refusal to submit to a test.

For random tests, the subject employee’s immedsupervisor will be
responsible for providing transportation to thdexdlon site.

Return-to-Duty

EMPLOYER is not obligated to (and by the inclusiohthis provision in this
Policy does not undertake or commit to any oblgatunder the Policy to)
reinstate, retain, and/or rehire any covered engdowywho violates any DOT,
FMCSA, or Company prohibition or requirement comaeg drugs or alcohol.

In accordance with the FMCSA regulations, befordriger can be returned to
duty requiring the performance of a safety-sensifivnction after engaging in
prohibited conduct (Section V), the driver must &ealuated by a substance
abuse professional, participate in any treatmeagnam prescribed, and pass a
DOT return-to-duty controlled substances and/opladt test. The driver must
have a verified negative controlled substancesateah alcohol test result of less
than 0.02 to return to a safety-sensitive function.

Follow-Up

A driver who returns to duty after complying withet recommendation(s) of a
Substance Abuse Professional (“SAP”), and aftevidhog a negative result on a
Return-to-Duty test, is subject to unannounceceatlly observed alcohol and/or
controlled substances testing as directed by tHest&nce Abuse Professional.
Follow-up testing may be scheduled for a periodipfto sixty (60) months, and
must include no fewer than six (6) tests to be cotet in the first twelve (12)

months after the employee’s return-to-duty datello-up alcohol testing shall

be conducted only just prior to, during, or justeafthe driver’'s performance of
safety-sensitive functions, or when the drivernsreadiness to perform safety-
sensitive functions.

Refusal to Submit to Testing

An employee may not refuse to submit to a posteleiti random, reasonable suspicion,
return-to-duty, or follow-up alcohol or controlletibstances test required by law and/or
this Policy. An employee who refuses to submitstech tests may not perform or
continue to perform safety-sensitive functions ara be subject to termination.

For purposes of this Policy, and as defined byRNECSA, “refusal to submit” (to an
alcohol or controlled substances test) means:
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1. Failing to appear for any test drug or alcohest (except a pre-
employment test) within a reasonable time, as deted by
EMPLOYER, after being directed to do so.

2. Failing to remain at the testing site until testing process is complete;

3. Failing to provide a urine sample for any dtagt required by DOT or
FMCSA regulations;

4, Failing to permit direct observation or moningr during the collection of
a urine sample in situations in which direct obaéon or monitoring is
required;

5. Failing to provide a sufficient amount of uriméen directed without an

adequate medical explanation for the failure;

6. Failure or refusal to take a second test dfeeng directed to do so by
EMPLOYER or the collector;

7. Failing to undergo a medical examination orl@aton, as directed by the
MRO as part of the verification process, or asaee by EMPLOYER,
following an inability to provide a sufficient ugnor breath sample;

8. Failing to cooperate with any part of the t&gtprocess (e.g. refusing to
empty pockets when directed to do so by the calledtehaving in a
confrontational way that disrupts the collectiongass); or

9. Having a verified adulterated or substitutesi tesult.
IX.  Alcohol Testing Procedures

Alcohol testing will be conducted at a collectiaciity pre-approved by EMPLOYER
by a qualified Breath Alcohol Technician in accarda with 49 CFR Part 40 procedures.
Only products on the conforming products list (mwed by the National Highway
Traffic Safety Administration) and Part 40 requikarts will be utilized for testing under
this Policy.

If the result of the screening test is an alcohmhoentration of 0.02 or greater, a
confirmation test must be performed. The confiroratest must be conducted at least
15 minutes, but not more than 30 minutes, aftectmepletion of the initial test.

If the results are 0.04 or greater, the driver Wwél removed from his/her driving duties
and attendant safety-sensitive functions and eteduay a SAP.
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Refusal to complete and sign the testing formeéusal to provide breath or an adequate
amount of breath, will be considered a positivée, tesd the driver will be removed from
safety-sensitive functions until resolved.

X. Drug Testing Procedures

Specimen collection will be conducted in accordawith applicable state and federal
law. Drug testing will be at a collection faciligre-approved by EMPLOYER. The
collection procedures will be designed to ensure $ecurity and integrity of the
specimen provided by each driver, and those praesduwill strictly follow the federal
chain-of-custody guidelines.

A. Laboratory Analysis

As required by FMCSA regulations, only a laboratoeytified by the Department
of Health and Human Services to perform urinaljmighe presence of controlled
substances will be retained by EMPLOYER. The latmy will be required to
maintain strict compliance with federally approwdthin-of-custody procedures,
quality control, maintenance, and scientific anabjtmethodologies.

All specimens are required to undergo an initiaéen followed by confirmation
of all positive screen results.

B. Results

According to FMCSA regulations, the laboratory musport all test results
directly to the MRO. All test results must benganitted to the MRO in a timely
manner, preferably the same day that the reviewthkbycertifying scientist is
completed. All results must be reported.

The MRO is responsible for reviewing and intenogtall confirmed positive,
adulterated, substituted, or invalid drug test lteasuAny driver testing positive
for the presence of a controlled substance wilcbetacted by the MRO. The
driver will be allowed to explain and present matlidocumentation to explain
any permissible use of a drug. All such discussibetween the driver and the
MRO will be confidential. If the driver declines tliscuss the result, the MRO
will verify the test as positive or as a refusaltést because of adulteration or
substitution, as applicable. If medically suppbigareasons exist to explain the
positive result, the MRO will report the test resol EMPLOYER as negative.

If the test result is verified as positive, or asrefusal to test because of
adulteration or substitution, the MRO shall infottme employee of his/her right to

request a retest of the split specimen at a difteBHHS-approved laboratory,

and of the process for doing so. Such request tmeishade by the employee
within 72 hours of the employee having been infatroé a verified positive test

result.
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XI.

XILI.

If the driver has not contacted the MRO within f@urs of being notified of a
verified positive controlled substances test, drel MRO concludes there is no
legitimate explanation for the driver’s failuredontact the MRO within 72 hours,
then a split specimen does not have to be tested.

If, after making three reasonable efforts withih I®urs, the MRO is unable to
reach the driver directly, the MRO shall contac DER, who shall direct the
driver to contact the MRO within 72 hours. If, @ftmaking three reasonable
efforts within 24 hours, the DER is unable to cabthe driver, the MRO will
report the positive result.

Confidentiality

Except as authorized or required by law, or expyeasthorized or required by the
FMCSA regulations, EMPLOYER shall not release emgé information that is
contained in records maintained per 49 C.F.R. 8e@&82.405.

The employee is entitled, upon written requestlitain copies of any records pertaining
to his/her use of alcohol or controlled substancesuding any records pertaining to his
or her alcohol or controlled substances test.

All records will be maintained and retained as #mztin the FMCSA'’s rules and
regulations.

Action Which May Be Taken for Policy Violatian

EMPLOYER will not stand-down a covered employeeobefthe MRO has completed
the verification process, unless EMPLOYER has &gpfor and received an FMCSA-
issued waiver.

No person who has failed an alcohol or drug testylm has refused to be tested, will be
allowed to perform in a safety-sensitive positiontil such person has complied with the
referral, evaluation, and treatment requirementa BAP.

In addition to the consequences set forth in thoeici?, which are mandated by the
FMCSA, EMPLOYER imposes the following additional nsequences pursuant to
EMPLOYER’s independent authority, in accordancehwtite applicable Handbook
and/or CBA, etc.]:

1. Following a controlled substances test result positive, substituted, or
adulterated, and the employee does not requeslitasample test, or the split
sample test confirms the initial result, the emplwill be subject to discipline,
up to and including termination. If the split sdenfesting disputed the initial test
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results, or if the initial test results are destgdainvalid, the employee will be
reinstated.

2. An employee’s refusal to test for alcohol or tcolled substances will be
considered a positive test result. Pursuant to EDMFER’s independent
authority, an employee whose conduct is consideregfusal to test will be
subject to discipline, up to and including termioat

3. Upon notification that an employee has failedadacohol test (0.04% BAC or
greater), the employee will be subject to disclinp to and including
termination.

4. Upon natification that an employee tested 0.0B8& or grater, but less than
0.04 BAC in initial and confirmatory tests for almd, the employee will be
subject to discipline.

XIll.  Education and Training

Any employee who has questions or concerns regattia Policy may seek clarification
and further details from the DER.

Educational materials will be provided to each érjuncluding a copy of this Policy and

information concerning: the effects of alcohol acamhtrolled substances use on an
individual's health, work, and personal life; sigaad symptoms of an alcohol or

controlled substances problem; and available metihadintervening when an alcohol or

controlled substances problem is suspected.

Supervisors who are designated to determine whetheot reasonable suspicion exists
(and who then order a FMCSA driver to undergo nestunder FMCSA rules and
regulations) will receive at least 60 minutes @firimg on recognizing alcohol misuse
and at least 60 minutes of training on recogniziogtrolled substances use. The training
shall cover the physical, behavioral, speech, aadopnance indicators of probable
alcohol misuse and use of controlled substances.
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