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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

-----------------------------------------------------------------------

-

In re: 

LAURENCE, SCOTT AND ELECTROMOTORS 

LIMITED (In Administration), 

     Debtor. 

-----------------------------------------------------------------------

-

x

:

:

:

:

:

:

:

:

:

:

x

Chapter 15 

Case No. 07-12017 (RDD) 

ORDER GRANTING RECOGNITION OF FOREIGN 

MAIN PROCEEDING 

Upon the Verified Chapter 15 Petition filed on June 29, 2007 by Andrew John Pepper 

and Alastair Paul Beveridge, Joint Administrators of debtor Laurence, Scott & Electromotors 

Limited (In Administration) (the “Petitioners”) commencing this case; the Declaration of Robert 

N. H. Christmas executed July 2, 2007 pursuant to Local Rule 9077-1; Petitioners’ Appendix of 

Exhibits filed on June 29, 2007; the Declaration of Solicitor Christopher Harlowe executed on 

June 28, 2007, and the accompanying Memorandum of Law dated June 29, 2007 (collectively, 

the “Application”); the opposition submissions submitted by George Clair and Laurence, Scott & 

Electromotors, Inc., consisting of the Declaration of Ted G. Semaya (with exhibits), executed on 

August 9, 2007, the Declaration of English Solicitor Simon Jacobs (with exhibits), executed on 

August 7, 2007, and an accompanying Memorandum of Law; and Petitioners’ submissions in 

reply, consisting of the Second Declaration of Solicitor Christopher Harlowe (with exhibits) 

executed on August 14, 2007, and an accompanying Reply Memorandum of Law dated August 
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15, 2007 (with exhibit); and the Court being satisfied that Petitioners have given due and 

sufficient notice to parties against whom relief is requested pursuant to Federal Rule of 

Bankruptcy Procedure 2002, prior to the final hearing on the Application held before this Court 

on August 16, 2007 (the “Final Hearing”); and upon the record of the Final Hearing; and the 

Court having been advised that Peter Mark Saville has been substituted for Andrew John Pepper 

as a Joint Administrator (hereafter, collectively with Mr. Beveridge, the “Joint Administrators”); 

and the Court having been advised by the Joint Administrators that, with respect to that branch of 

the Application that seeks additional relief pursuant to 11 U.S.C. § 1521, such relief will be the 

subject of further, future application by the Joint Administrators, and thus is not addressed in this 

Order; and after due deliberation, and sufficient cause appearing therefor, it is hereby 

FOUND that (1) the administration proceeding of Laurence, Scott & Electromotors 

Limited (In Administration) pending in the Companies Court, Chancery Division, of the High 

Court of Justice of England and Wales (the “U.K. Administration”) is in the United Kingdom, 

the place of the Debtor’s center of main interests, and thus is a foreign main proceeding within 

the meaning of 11 U.S.C. § 1502; (2) the Joint Administrators are persons who are the duly 

appointed joint foreign representatives of the U.K. Administration; (3) the Application meets the 

requirements of 11 U.S.C. § 1515 for final recognition of a foreign proceeding; and (4) the 

public policy exception of 11 U.S.C. § 1506 does not apply to the relief requested in the 

Application; therefore, it is hereby 

ORDERED, ADJUDGED and DECREED that the objections of George Clair and 

Laurence, Scott & Electromotors, Inc. to the Application are overruled; and it is further 
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ORDERED, ADJUDGED and DECREED that the U.K. Administration is hereby granted 

recognition by this Court, pursuant to 11 U.S.C. §§ 1502(7) and 1517, as a foreign main 

proceeding under Chapter 15 of the United States Bankruptcy Code, with the resulting effects set 

forth in 11 U.S.C. § 1520. 

Dated: New York, New York 

         August 16, 2007 

   _/s/ Robert D. Drain _________

  ROBERT D. DRAIN  

  United States Bankruptcy Judge 
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Insolvency Without Borders 

 

The Debtor is in China, the Goods are on a 

Freighter, and the Bankruptcy Court is in 
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I. INTRODUCTION TO CROSS-BORDER INSOLVENCY 

Chapter 15 of the United States Bankruptcy Code and the laws governing cross-border 

insolvency proceedings in other countries only make sense after consideration of: (i) how 

difficult, if not impossible, is the task of meshing disparate substantive insolvency systems; and 

(ii) the large number of parties involved in a typical insolvency proceeding.  As a result of these 

difficulties, no real headway has ever been made in connection with the development of a 

substantive global insolvency law through treaty or otherwise.  As discussed below, even within 

the European Union, nearly all efforts aimed at reconciling conflicting substantive law have 

failed.  Instead, most laws related to cross-border insolvency proceedings, including Chapter 15 

in the United States, seek to address procedural issues such as when one court or administrative 

body will recognize an administrative or judicial decision made in another jurisdiction, and how 

courts will communicate in order to avoid wasted resources and resulting diminished 

distributions to creditors. 

Once one accepts that the substantive law applicable to cross-border insolvency 

proceedings will not be uniform, choice of law becomes of major importance, along with the 

question of the balance of powers between multiple courts that may attempt to claim jurisdiction.  

Of course, in the absence of uniform substantive laws, forum selection and choice of law 

becomes very, if not all important, to debtors and creditors.  Recognizing that the harmonization 

of substantive insolvency law would be impossible, but that enormous strides could be made by 

improving procedure, the United Nations Commission on International Trade (UNCITRAL) 
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went to work on the development of improved procedures that could be universally adopted.
1
  

These efforts culminated in the adoption of the UNCITRAL Model Law on Cross-Border 

Insolvency (the “Model Law”) in 1997.
2
 

The Model Law and Chapter 15 address the central conflicts through the adoption of a 

concept that is both a model of eloquence and opaqueness.  In essence, a foreign proceeding will 

only be recognized as a “main” proceeding, that is, one entitled to control the significant 

decisions in a case, if the debtor has its center of main interests (“COMI”) in the jurisdiction 

where that proceeding is pending.  In this way the Model Law and Chapter 15 avoid giving 

sanction to orders of courts that might only have a tangential connection, or even no connection, 

to an individual or business that is the subject of insolvency proceedings.  At its core, the idea 

behind COMI is to have the substantive law determined in the forum that commercial parties 

dealing with the debtor before insolvency would expect to govern.   

By only recognizing an insolvency proceeding as a foreign main proceeding if it is 

pending where the debtor has its COMI, Chapter 15 seeks to meet commercial expectations, as 

well as substitute an objective statutory standard for recognition, in place of the equitable 

concept of comity that governed under Section 304
3
, which was repealed when Chapter 15 was 

                                                
1
  See Kevin J. Beckering, “United States Cross-Border Corporate Insolvency: The Impact of Chapter 

15 on Comity and the New Legal Environment,” 14 Law & Bus. Rev. Am. 281, 300 (2008); Daniel 

M. Glosband et al., The American Bankruptcy Institute Guide to Cross-border Insolvency in the 

United States (American Bankruptcy Institute, 2008).   

2
  United Nations, UNCITRAL Model Law on Cross Border Insolvency with Guide to Enactment 

(1997).  Available at www.uncitral.org/en/uncitral_texts/insolvency/1997model. 

3
  While 11 U.S.C. § 304 afforded bankruptcy courts substantial flexibility to fashion remedies in order 

to foster principles of international comity and respect for the judgments of other countries, it 

nevertheless was limited in scope.  Filing a § 304 petition “did not initiate a normal bankruptcy 

case,” nor was it the exclusive remedy for a foreign representative seeking the assistance of U.S. 

Courts.  Thus, there was no centralized forum for addressing requests for U.S. judicial relief in 

connection with foreign proceedings, and jurisprudence developed on a case-by-case basis.  See 
(Footnote continued on next page) 
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enacted.
4
  In short, under the Model Law and Chapter 15, a debtor’s main proceeding, and thus 

the substantive law that will govern most issues, is where the debtor has its “center of main 

interests.”  While both the Model Law and Chapter 15 create a rebuttable presumption that the 

COMI will be where the individual or business resides (e.g., is incorporated), they have 

generated, and will continue to generate, substantial litigation.
5
   

Before turning to the mechanics of Chapter 15 proceedings, one unusual feature of 

Chapter 15 should be noted.  Courts interpreting Chapter 15 are statutorily required to consider 

how similar statutes are applied abroad.  As a recent case, In re Betcorp Ltd., explained: 

The statutory intent to meld American law into international law is explicit in the text of 

section 1501(a), and also is expressed in section 1508, which states that “[i]n interpreting 

this chapter, the court shall consider its international origin, and the need to promote an 

application of this chapter that is consistent with the application of similar statutes 

adopted by foreign jurisdictions.”  11 U.S.C. § 1508; see also HOUSE REPORT ON THE 

BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION ACT OF 2005, H.R. REP. 

NO. 109-31, pt. I, at 105 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 169 (“[Chapter15] 

incorporates the model Law on Cross-Border Insolvency to encourage cooperation 

between the United States and foreign countries with respect to transnational insolvency 

cases . . . [These provisions are] intended to provide greater legal certainty for trade and 

investment as well as to provide for the fair and efficient administration of cross-border 

insolvencies, which protects the interests of creditors and other interested parties, 

including the debtor.”)  [hereinafter “HOUSE REPORT”]; 8 COLLIER ON BANKRUPTCY 

¶ 1501.01 (Alan N. Resnick & Henry J. Somme, eds., 15
th

 ed. Rev. 2008) (explaining the 

basis for chapter 15). 

                                                
(Footnote continued from previous page) 

Alesia Ranney-Marinelli, “Overview of Chapter 15 Ancillary and Other Cross-Border Cases,” 82 

Am. Bankr. L.J. 269 (2008). 

4
  11 U.S.C. § 1517(b)(1). 

5
  See 11 U.S.C. § 1516(c); UNCITRAL Model Law on Cross-Border Insolvency, Art. 16(3).  The 

European Union Regulation on Insolvency Proceedings also relies on the concept of COMI to 

determine the substantive law that shall govern and which court has jurisdiction.  See Council 

Regulation 1346/2000 O.J. (L160)(EC), Art. 3(1) (“EU Insolvency Regulation”).  Law decided under 

the European Union Insolvency Regulation, while not binding, may have persuasive effect in 

litigation under Chapter 15.  See In re Ran, 390 B.R. 257, 263-81 (Bankr. S.D. Tex. 2008) (citing 

cases decided by European Courts and Art. 3.1 of the EU Insolvency Regulation), aff’d sub nom. 

Lavie v. Ran, 406 B.R. 277 (S.D. Tex. 2009)(same). Some EU Insolvency Regulation cases are 

collected at the website of the International Insolvency Institute: www.iiiglbal.org. 
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Against this background, the scope of the Model Law’s definition of “proceeding” is 

quite relevant.  The Model Law’s Guide to Enactment, published by UNCITRAL, states: 

To fall within the scope of the Model Law, a foreign insolvency proceeding needs 

to possess certain attributes.  These include the following:  basis in insolvency-

related law of the originating State; involvement of creditors collectively; control 

or supervision of the assets and affairs of the debtor by a court or other official 

body; and reorganization of liquidation of the debtor as the purpose of the 

proceeding . . . . 

UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL), UNCITRAL 

MODEL LAW ON CROSS-BORDER INSOLVENCY WITH GUIDE TO ENACTMENT ¶ 23, at 10, U.N. Gen. 

Assembly, UNCITRAL 30
th

 Sess. U.N. Doc. A/CN.9/442 (1997), available at  

http://www.uncitral.org/uncitral/en/comission/session/30th.html [hereinafter “Guide to 

Enactment”
6
].

7
 

Chapter 15 can be used by a foreign representative to gain access to the United States 

court system, and will, therefore, allow the foreign representative to benefit from the United 

States bankruptcy system once recognition is granted.  A foreign representative may petition for 

recognition when: 

(1) assistance is sought in the United States by a foreign court or a foreign 

representative in connection with a foreign proceeding; 

(2) assistance is sought in a foreign country in connection with a case under this title; 

(3) a foreign proceeding and a case under this title with respect to the same debtor are 

pending concurrently; or 

(4) creditors or other interested persons in a foreign country have an interest in 

requesting the commencement of, or participating in, a case or proceeding under 

this title.
8
 

                                                
6
  As Congress noted, the Guide to Enactment is very useful in construing chapter 15.  “Interpretation 

of this chapter [15] on a uniform basis will be aided by reference to the Guide and the Reports cited 

therein, which explain the reasons for the terms used and often cite their origins as well.” 

7
  In re Betcorp Ltd., 400 B.R. 266, 276 (Bankr. D.Nev. 2009). 

8
  11 U.S.C. § 1501(b). 

ACC's 2009 Annual Meeting Don't just survive. Thrive!

Copyright © 2009 Association of Corporate Counsel 33 of 52



12662634.4 

II. THE MECHANICS OF A CHAPTER 15 CASE 

An ancillary proceeding under Chapter 15 offers foreign representatives in a foreign 

insolvency many of the rights and powers of a trustee or a debtor in possession under the 

Bankruptcy Code, without filing a full case. However certain rights, such as the right to exercise 

avoidance powers under the U.S. Code, are specifically excluded. A foreign representative 

always has the alternative to file a full proceeding under Chapter 11 or Chapter 7 of the 

Bankruptcy Code.
9
 

The purpose of Chapter 15
10

, its scope, and the types of cases where it does not apply are 

clearly stated in Section 1501 of Chapter 15: 

Sec. 1501.  Purpose and scope of application. 

(a) The purpose of this chapter is to incorporate the Model Law on Cross-

Border Insolvency so as to provide effective mechanisms for dealing 

with cases of cross-border insolvency with the objectives of—  

(1) cooperation between—  

(A) courts of the United States, United States trustees, trustees, 

examiners, debtors, and debtors in possession; and 

(B) the courts and other competent authorities of foreign 

countries involved in cross-border insolvency cases; 

(2) greater legal certainty for trade and investment; 

(3) fair and efficient administration of cross-border insolvencies that 

protects the interests of all creditors, and other interested entities, 

including the debtor; 

                                                
9
  However, after recognition of a foreign main proceeding, section 1528 mandates that a case under 

another chapter of title 11 can only be commenced if the debtor has assets in the United States.  

Thus, the basic scope of jurisdiction in a case commenced under title 11 after recognition of a 

foreign main proceeding is restricted to the assets of the debtor that are within the territorial 

jurisdiction of the United States. 

10
  The complete text of Chapter 15 is at Tab 1 of the Appendix to these materials. 
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(4) protection and maximization of the value of the debtor’s assets; and 

(5) facilitation of the rescue of financially troubled businesses, 

thereby protecting investment and preserving employment. 

(b) This chapter applies where—  

(1) assistance is sought in the United States by a foreign court or a 

foreign representative
11

 in connection with a foreign 

proceeding
12

; 

(2) assistance is sought in a foreign country in connection with a case 

under this title; 

(3) a foreign proceeding and a case under this title with respect to the 

same debtor are pending concurrently; or 

(4) creditors or other interested persons in a foreign country have an 

interest in requesting the commencement of, or participating in, a 

case or proceeding under this title. 

(c) This chapter does not apply to—  

(1) a proceeding concerning an entity, other than a foreign insurance 

company, identified by exclusion in section 109(b); 

(2) an individual, or to an individual and such individual’s spouse, 

who have debts within the limits specified in section 109(e) and 

who are citizens of the United States or aliens lawfully admitted 

for permanent residence in the United States; or 

(3) an entity subject to a proceeding under the Securities Investor 

Protection Act of 1970, a stockbroker subject to subchapter III of 

chapter 7 of this title, or a commodity broker subject to subchapter 

IV of chapter 7 of this title. 

(d) The court may not grant relief under this chapter with respect to any 

deposit, escrow, trust fund, or other security required or permitted under 

                                                
11

  The term “foreign representative” means a person or body, including a person or body appointed on 

an interim basis, authorized in a foreign proceeding to administer the reorganization or the 

liquidation of the debtor’s assets or affairs or to act as a representative of such foreign proceeding.  

11 U.S.C. 101(24). 

12
  The term “foreign proceeding” means a collective judicial or administrative proceeding in a foreign 

country, including an interim proceeding, under a law relating to insolvency or adjustment of debt in 

which proceeding the assets and affairs of the debtor are subject to control or supervision by a 

foreign court, for the purpose of reorganization or liquidation.  11 U.S.C. § 101(23). 
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any applicable state insurance law or regulation for the benefit of claim 

holders in the United States, regarding 

(1) a proceeding concerning an entity, other than a foreign insurance 

company, identified by exclusion in section 109(b); 

(2) an individual, or to an individual and such individual’s spouse, who 

have debts within the limits specified in section 109(e) and who are 

citizens of the United States or aliens lawfully admitted for 

permanent residence in the United States; or 

(3) an entity subject to a proceeding under the Securities Investor 

Protection Act of 1970, a stockbroker subject to subchapter III of 

chapter 7 of this title, or a commodity broker subject to subchapter 

IV of chapter 7 of this title. 

A. Venue 

The proper venue for a Chapter 15 case is where the debtor has its principal place of 

business or principal assets in the United States.
13

  If this does not apply to the debtor, then the 

correct venue may be in a district where there is pending against the debtor an action or 

proceeding in a federal or state court.
14

  However, if neither of these apply to the debtor, then the 

venue which will be consistent with the interests of justice and the convenience of the parties, in 

view of the relief sought by the foreign representative, will be considered the correct venue.
15

 

B. Petition for Recognition. 

A Chapter 15 case is commenced by the foreign representative’s filing of a petition for 

recognition of a foreign proceeding.
16

  In addition to the petition for recognition, the following 

need to be submitted to the Court: 

                                                
13

  28 U.S.C. § 1410(1); see In re Innua Canada Ltd., No. 09-16362(DHS), 2009 WL 1025088, at *1 

(Bankr. D.N.J. Mar. 25, 2009) (venue of principal assets); In re Betcorp Ltd., 400 B.R. 266, 271 

(Bank. D.Nev. 2009) (venue of pending lawsuit against debtor). 

14
  28 U.S.C. § 1410(2). 

15
  28 U.S.C. § 1410(3). 

16
  28 U.S.C. §§ 1504 and 1515. 
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(1) evidence of the existence of a foreign proceeding and the appointment of the 

foreign representative;
17

 

(2) a statement identifying all foreign proceedings with respect to the debtor that are 

known to the foreign representative;
18

 

(3) a corporate ownership statement;
19

 and 

(4) unless the court orders otherwise, a list containing the names and addresses of all 

persons or bodies authorized to administer foreign proceedings of the debtor, all 

parties to litigation pending in the United States in which the debtor is a party at 

the time of the filing of the petition, and all entities against whom provisional 

relief is being sought.
20

 

A sample Affidavit in support of recognition is contained in the Appendix to these materials. 

The Bankruptcy Court is entitled to presume that the documents submitted in support of the 

petition for recognition are authentic, whether or not they have been legalized.
21

 

The foreign proceeding for which recognition is requested must be identified as either a 

foreign main proceeding or a foreign nonmain proceeding and it will be recognized in only one 

capacity.
22

  As discussed above, the proceeding should be recognized as a foreign main 

proceeding if the proceeding is pending in the country where the debtor has its COMI.
23

  

However, if the debtor has an establishment or any place of operations where the debtor carries 

                                                
17

  To fulfill this requirement, see 11 U.S.C. § 1515(b).  Note that some documents under this 

requirement will need to be translated into English.  See 11 U.S.C. §1515(d). 

18
  11 U.S.C. § 1515(c).  The foreign representative is also required to update the court with information 

regarding any substantial change in the status of the foreign proceeding or the foreign 

representative’s appointment as well as any other foreign proceedings regarding the debtor that 

become known to the foreign representative.  11 U.S.C. § 1518. 

19
  Bankruptcy Rule 1007(a)(4), 7007.1. 

20
  Bankruptcy Rule 1007(a)(4). 

21
  11 U.S.C. § 1516(b). 

22
  11 U.S.C. § 1502(4), (5). 

23
  11 U.S.C. § 1517(b)(1). 
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out a nontransitory economic activity in the foreign country where the proceeding is pending, 

then it shall be recognized as a foreign nonmain proceeding.
24

  

From the time the petition for recognition is filed until the point the court rules on the 

petition, the court may grant relief of a provisional nature.
25

  The available provisional relief is 

summarized in Section 1519 which provides:  

Sec. 1519:  Relief that may be granted upon filing petition for recognition. 

(a) From the time of filing a petition for recognition until the court rules on 

the petition, the court may, at the request of the foreign representative, 

where relief is urgently needed to protect the assets of the debtor or 

the interests of the creditors, grant relief of a provisional nature, 

including—  

(1)  staying execution against the debtor’s assets;  

(2)  entrusting the administration or realization of all or part of the 

debtor’s assets located in the United States to the foreign 

representative or another person authorized by the court, 

including an examiner, in order to protect and preserve the value 

of assets that, by their nature or because of other circumstances, 

are perishable, susceptible to devaluation or otherwise in 

jeopardy; and  

(3)  any relief referred to in paragraph (3), (4), or (7) of section 1521 

(a).
 26

  

                                                
24

  11 U.S.C. § 1517(b)(2); see In re Bear Stearns High-Grade Structured Credit Strategies Master 

Fund, Ltd., 374 B.R. 122, 131 (Bankr. S.D.N.Y. 2007).  

25
  11 U.S.C. § 1519(a). 

26
  11 U.S.C. § 1521(a) provides: Upon recognition of a foreign proceeding, whether main or nonmain, 

where necessary to effectuate the purpose of this chapter and to protect the assets of the debtor or the 

interests of the creditors, the court may, at the request of the foreign representative, grant any 

appropriate relief, including suspending the right to transfer, encumber or otherwise dispose of any 

assets of the debtor to the extent this right has not been suspended under section 1520(a); providing 

for the examination of witnesses, the taking of evidence or the delivery of information concerning 

the debtor’s assets, affairs, rights, obligations or liabilities; and granting any additional relief that 

may be available to a trustee, except for relief available under sections 522, 544, 545, 547, 548, 550, 

and 724(a). 
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(b)  Unless extended under section 1521 (a)(6), the relief granted 

under this section terminates when the petition for recognition is 

granted.  

(c)  It is a ground for denial of relief under this section that such 

relief would interfere with the administration of a foreign main 

proceeding.  

(d)  The court may not enjoin a police or regulatory act of a 

governmental unit, including a criminal action or proceeding, 

under this section.  

(e)  The standards, procedures, and limitations applicable to an 

injunction shall apply to relief under this section.  

(f)  The exercise of rights not subject to the stay arising under section 

362 (a) pursuant to paragraph (6), (7), (17), or (27) of section 362 

(b) or pursuant to section 362 (n) shall not be stayed by any order 

of a court or administrative agency in any proceeding under this 

chapter. 

(Emphasis added) 

 

In order for such provisional relief to be granted, the foreign representative must request the 

relief and it must urgently be needed in order to protect the assets of the debtor or the interest of 

the creditors.
27

   

C. When Recognition is Granted 

A petition for recognition of a foreign proceeding is to be decided upon at the earliest 

possible time.
28

  After notice and a hearing, recognition shall be granted if:  

(i) the foreign proceeding is a foreign main or nonmain proceeding;  

(ii) the foreign representative applying for recognition is a person or body; and  

                                                
27

  11 U.S.C. § 1519(a); see In re Innua Canada Ltd., No. 09-16362(DHS), 2009 WL 1025088, at *3-4 

(Bankr. D.N.J. Mar. 25, 2009) (granting receiver’s motion for provisional relief once receiver met 

burden under §§ 1519 and 105, and the injunctive relief standard of the Third Circuit); In re Pro-Fit 

Holdings Ltd., 391 B.R. 850, 867 (Bankr. C.D. Cal. 2008) (finding that the imposition of the 

automatic stay as provisional relief under § 1519 is not injunctive relief that is subject to the § 

1519(e) requirement). 

28
  11 U.S.C. § 1517(c). 
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(iii) the petition for recognition met all the application requirements under 

section 1515.
29

 

A sample form of recognition order is located at Tab 3 of the Appendix. 

If the court grants recognition, the foreign representative has the capacity to sue and be 

sued in a court in the United States; the foreign representative may apply directly to a court in the 

United States for appropriate relief in that court; and a court in the United States shall grant 

comity or cooperation to the foreign representative.
30

  The court may also grant any appropriate 

relief, at the request of the foreign representative, where it is necessary to effectuate the purpose 

of Chapter 15 and to protect the assets of the debtor or the interests of the creditors.
 31

  Some 

examples of relief granted include entrusting administration and realization of the debtor’s assets 

to the foreign representative
32

 and approval of a claims resolution procedure designed to speedily 

assess and value all claims.
33

 

A foreign main proceeding will also receive the benefits of certain other sections in the 

bankruptcy code in relation to property that is within the United States and the operation of the 

debtor’s business.
34

   

D. Effects of Recognition 

The effects of recognition and the full relief that can be provided are spelled out in 

Sections 1520 and 1521: 

                                                
29

  11 U.S.C. § 1517(a). 

30
  11 U.S.C. § 1509(b). 

31
  11 U.S.C. § 1521(a). 

32
  See In re Tri-Continental, 349 B.R. 627 (Bankr. E.D. Cal. 2006). 

33
  See In re Ephedra Products Liability Litigation, 349 B.R. 333 (S.D.N.Y. 2006). 

34
  See 11 U.S.C. § 1520(a). 
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Sec. 1520. Effects of recognition of a foreign main proceeding. 

(a)  Upon recognition of a foreign proceeding that is a foreign main 

proceeding—  

(1)  sections 361 and 362 apply with respect to the debtor and the 

property of the debtor that is within the territorial jurisdiction of 

the United States;  

(2)  sections 363, 549, and 552 apply to a transfer of an interest of the 

debtor in property that is within the territorial jurisdiction of the 

United States to the same extent that the sections would apply to 

property of an estate;  

(3)  unless the court orders otherwise, the foreign representative may 

operate the debtor’s business and may exercise the rights and 

powers of a trustee under and to the extent provided by sections 

363 and 552; and  

(4)  section 552 applies to property of the debtor that is within the 

territorial jurisdiction of the United States.  

(b)  Subsection (a) does not affect the right to commence an individual 

action or proceeding in a foreign country to the extent necessary to 

preserve a claim against the debtor.  

(c)  Subsection (a) does not affect the right of a foreign representative or an 

entity to file a petition commencing a case under this title or the right of 

any party to file claims or take other proper actions in such a case. 

Sec. 1521. Relief that may be granted upon recognition. 

(a)  Upon recognition of a foreign proceeding, whether main or nonmain, 

where necessary to effectuate the purpose of this chapter and to protect 

the assets of the debtor or the interests of the creditors, the court may, at 

the request of the foreign representative, grant any appropriate relief, 

including—  

(1)  staying the commencement or continuation of an individual 

action or proceeding concerning the debtor’s assets, rights, 

obligations or liabilities to the extent they have not been 

stayed under section 1520 (a);  

(2)  staying execution against the debtor’s assets to the extent it 

has not been stayed under section 1520 (a);  
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(3)  suspending the right to transfer, encumber or otherwise 

dispose of any assets of the debtor to the extent this right has 

not been suspended under section 1520 (a);  

(4)  providing for the examination of witnesses, the taking of 

evidence or the delivery of information concerning the 

debtor’s assets, affairs, rights, obligations or liabilities;  

(5)  entrusting the administration or realization of all or part of 

the debtor’s assets within the territorial jurisdiction of the 

United States to the foreign representative or another 

person, including an examiner, authorized by the court;  

(6)  extending relief granted under section 1519 (a); and  

(7)  granting any additional relief that may be available to a 

trustee, except for relief available under sections 522, 544, 

545, 547, 548, 550, and 724 (a).  

(b)  Upon recognition of a foreign proceeding, whether main or 

nonmain, the court may, at the request of the foreign representative, 

entrust the distribution of all or part of the debtor’s assets located in 

the United States to the foreign representative or another person, 

including an examiner, authorized by the court, provided that the 

court is satisfied that the interests of creditors in the United States 

are sufficiently protected.  

(c)  In granting relief under this section to a representative of a foreign 

nonmain proceeding, the court must be satisfied that the relief 

relates to assets that, under the law of the United States, should be 

administered in the foreign nonmain proceeding or concerns 

information required in that proceeding.  

(d)  The court may not enjoin a police or regulatory act of a 

governmental unit, including a criminal action or proceeding, under 

this section.  

(e)  The standards, procedures, and limitations applicable to an 

injunction shall apply to relief under paragraphs (1), (2), (3), and (6) 

of subsection (a).  

(f)  The exercise of rights not subject to the stay arising under section 

362 (a) pursuant to paragraph (6), (7), (17), or (27) of section 362 

(b) or pursuant to section 362 (n) shall not be stayed by any order of 

a court or administrative agency in any proceeding under this 

chapter. 
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E. Public Policy Limitations 

The grant of recognition to a foreign representative may be denied if such recognition 

would be “manifestly contrary to the public policy of the United States.” 11 U.S.C. § 1506.  This 

defense possessed by creditors has yet to be developed, but some case law is emerging.  In a 

major decision under Chapter 15, the district court in In re Ephedra Products Liability Litigation, 

349 B.R. 333 (S.D.N.Y. 2006), addressed objections of product liability tort plaintiffs to 

recognition of a Canadian insolvency proceeding. The plaintiffs argued against it, claiming that 

the claims resolution procedures adopted in the Canadian main proceeding of the debtor would 

deprive the plaintiffs of due process and trial by jury and thus were manifestly contrary to U.S. 

public policy. The court, citing the legislative history to Chapter 15 as well as the official Guide 

to the Enactment of the Model Law, held that the term “manifestly contrary to public policy” 

created a very narrow exception “intended to be invoked under exceptional circumstances 

concerning matters of fundamental important for the enacting State.” It concluded that, 

notwithstanding the importance of the constitutional right to a jury trial, the procedures in 

Canada proceeding were fair and impartial and “[n]othing more is required by § 1506 or any 

other law.”
35

 

F. Chapter 15 is Not Only for Business Debtors! 

While the majority of reported Chapter 15 decisions involve businesses, the provisions 

are also applicable to cases of individuals.  Furthermore, it is important for U.S. consumer 

lawyers representing individuals, and trustees in Chapter 7 cases of individuals, to realize that 

                                                
35

  Id., 349 B.R. at 337.  The District Court had withdrawn the reference of the Chapter 15 petition for 

recognition of the Canadian case because it had been granted nation-wide jurisdiction of product 

liability litigation involving the drug Ephedra by the Panel on Multidistrict Litigation.  In a related 

case, the Canadian representative of the debtor successfully removed from Wisconsin State court and 

transferred to New York a class action against the debtor.  See Baker v. Muscletech Res. and Dev., 

Inc., 2006 WL 1663748 (E.D. Wisc. June 9, 2006). 
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provisions analogous to Chapter 15 exist in at least fourteen other countries which have adopted 

the Model Law.
36

  Accordingly, if you need to seize assets abroad or to obtain orders to protect 

assets, relief is often available.  However, as in the commercial setting, the location of the 

debtor’s COMI may limit the type of relief than can be obtained.
37

   

A foreign main proceeding is defined as a foreign proceeding pending in the country 

where the debtor has the center of its main interest.
38

  In the case of an individual, the debtor’s 

habitual residence is presumed, in absence of evidence to the contrary, to be the center of the 

debtor’s main interests.
39

  The presumption is rebuttable by “evidence to the contrary.”
40

  

Therefore, a review of proffered proof is required to determine whether contrary evidence 

justifies a finding that an individual debtor’s COMI is somewhere other than the place of his 

habitual residence.
41

  

                                                
36

  To date legislation based on the UNCITRAL Model Law has been adopted in Australia, British 

Virgin Islands, Colombia, Eritrea, Great Britain, Japan, Mexico, Montenegro, New Zealand, Poland, 

Republic of Korea, Romania, Serbia, South Africa, and the United States of America. 

37
  See In re Ran, 390 B.R. 257, 262-85, 300-02 (Bankr. S.D. Tex. 2008), aff’d, No. H-08-1961, 2009 

WL 890387 (S.D. Tex. Mar. 30, 2009) (discussing factors that are appropriate when considering the 

COMI of an individual debtor and when determining if the presumption that an individual debtor’s 

habitual residence is his COMI has been rebutted); In re Loy, 380 B.R. 154, 162-63 (Bankr. E.D. Va. 

2007) (discussing factors, which are useful to flesh out a debtor’s COMI in instances where the 

debtor is an individual).  

38
  11 U.S.C. § 1502(4). 

39
  11 U.S.C. § 1516(c). 

40
  11 U.S.C. § 1516(c). 

41
  Lavie v. Ran, 384 B.R. 469 (S.D. Tex. 2008); see also In re Ran, 390 B.R. 257, 267 (Bankr. S.D. Tex 

2008) (citing Anciens Establissements d’Angenieux Fils Aine v. Hakenberg (Case 13/73), [1973] 

ECR 935 (ECJ 1973)) (noting that as used in Community law, “permanent residence,” “habitual 

residence,” and “normal residence” mean the location of the individual’s permanent centre of 

interests); In re Ran, 390 B.R. at 271 (“Residence means the centre of interests of the individual 

concerned, and refers to the place where the person has established and intends to maintain the 

permanent or habitual centre of his interests and it implies, irrespective of the purely quantitative 

element of the time spent by the person concerned in a particular country, not only the actual fact of 

living in a given place, but also the intention of thereby achieving the continuity which stems from 

the course of normal social relations” (citing Borbely v. Commission of the European Communities, 

(Case F-126/05) 2007 WL 98303, (CFI 2007)). 
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In determining whether an individual debtor should seek protection in the United States 

or in another country, it is necessary to examine the types of assets and liabilities that the 

individual has and then to ascertain whether the other possible country for filing has adopted the 

Model Law, and if not, the type of cross-border bankruptcy law that it does have.
42

  Furthermore, 

counsel needs to remain cognizant of the fact that section 1501(c) identifies the entities and 

individuals to which chapter 15 will not apply.  Paragraph (3) of subsection (c) provides that 

chapter 15 does not apply to an individual, or to an individual and such individual’s spouse, who 

have debts within the limits specified in section 109(e) and who are citizens of the United States 

or aliens lawfully admitted for permanent residence in the United States.  The House report on 

Chapter 15 explains: 

Section 1501…largely tracks the language of the Model Law with appropriate 

United States references.  However, it adds in [Model Law] subsection (3) an 

exclusion of certain natural persons who may be considered ordinary 

consumers.  Although the consumer exclusion is not in the text of the Model 

Law, the discussions at UNCITRAL recognized that such exclusion would be 

necessary in countries like the United States where there are special provisions 

for consumer debtors in the insolvency laws.   

 

The reference to section 109(e) essentially defines “consumer debtors” for 

purposes of the exclusion by incorporating the debt limitations of that section, 

but not its requirement of regular income.  The exclusion adds a requirement 

that the debtor or debtor couple be citizens or long-term legal residents of the 

United States.  This ensures that residents of other countries will not be able to 

manipulate this exclusion to avoid recognition of foreign proceedings in their 

home countries or elsewhere. 

 

H.R. REP. No. 109-31, pt. 1, at 169-70 (2005). 

 

Finally, a consumer lawyer considering filing a Chapter 15 for an individual should also 

consider the potential debtor’s immigration status and the implications that statements made 

                                                
42

  For an updated list of countries which have adopted the Model Law, see United Nations Commission 

on International Trade Law, Status of Model Law on Cross-border Insolvency, 

http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/1997Model_status.html (last visited 

April 20, 2009). 
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during the bankruptcy process could have on that status and coordinate efforts with the potential 

debtor’s immigration counsel to be certain that all filings are accurate, consistent and in the 

debtor’s best interests. 

III. JUDICIAL AND OTHER CROSS-BORDER COOPERATION SANCTIONED BY 

CHAPTER 15 

As noted, an important goal of Chapter 15 is to sanction, and even foster, cross-border 

cooperation between courts and insolvency estate representatives, such as trustees and 

administrators.  Thus, Chapter 15 requires that the court cooperate with a foreign court or a 

foreign representative, either directly or through the trustee, to the maximum extent possible.
43

  

Cooperation can include, 

(1) appointment of a person or body, including an examiner, to act at the direction of 

the court ; 

(2) communication of information by any means considered appropriate by the court; 

(3) coordination of the administration and supervision of the debtor’s assets and 

affairs; 

(4) approval or implementation of agreements concerning the coordination of 

proceedings; and 

(5) coordination of concurrent proceedings regarding the same debtor.
44

 

The court is also entitled to communicate, request information, or request assistance directly 

from a foreign court or a foreign representative, subject to the rights of a party in interest to 

notice and participation.
45

  If authorized by the court and subject to the court’s supervision, the 

trustee is also entitled to communicate directly with a foreign court or foreign representative.
46

 

                                                
43

  11 U.S.C. § 1525(a). 

44
  11 U.S.C. § 1527. 

45
  11 U.S.C. § 1525(b). 

46
  11 U.S.C. §1526(b). 
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As an example, the Lehman Brothers insolvency proceedings involve assets and active 

proceedings in more than fifteen countries and dozens of separate cases.  See Appendix Tab 4 

which is a map identifying the locations of the pending proceedings in Lehman.
47

  The chaos, 

inefficiencies, and reduced return to creditors that follows from scattered proceedings is 

incredible.  While the Lehman cases present the most difficult to organize to date, the potential 

for diminished distributions is no less when a multiplicity of proceedings are in play with smaller 

companies. 

The seminal case discussing cross-border judicial cooperation is In re Maxwell 

Communication Corp., where Judge Brozman and Justice Hoffman in Great Britain cooperated 

by authorizing the examiner and the administrators to coordinate their efforts pursuant to an 

approved agreement between them.
48

  Much has been written about that cooperation as 

precedent.  In recognition that there were significant hurdles impeding court-court 

communication, beginning in 2000, members of the American Law Institute and the International 

Insolvency Institute began to prepare a model protocol and guidelines for judicial 

communication and cooperation.  By way of example, in some jurisdictions, courts or 

administrative bodies charged with oversight of insolvency proceedings believed that they lacked 

authority and/or were barred from communicating with other courts.  These types of 

impediments led the drafters of the Model Law to include provisions authorizing and 

encouraging court-to-court communication, and these provisions were subsequently included in 

                                                
47

  Tab 4 also contains a map identifying the locations of operations related to LyondellBasell which is 

now subject to Chapter 11 proceedings in New York.  To date no foreign proceedings have been 

filed in the Lyondell case where a TRO entered in the United States in an attempt to prevent the 

filing of foreign proceedings by bondholders.  In late April 2009, many of Lyondell’s foreign 

affiliates filed their own Chapter 11 proceedings in the United States. 

48
  In re Maxwell Communication Corp., 170 B.R. 800, 802 (Bankr. S.D.N.Y. 1994). 
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Chapter 15.  The guidelines and for protocol adopted by the two organizations is available at: 

www.ali.org/doc/Guidelines.pdf.
49

  Copies of a protocol adopted in the Lehman cases is at Tab 5 

of the Appendix.   

IV. A BRIEF INTRODUCTION TO THE EUROPEAN UNION INSOLVENCY 

REGULATION 

While a thorough review of the EU Insolvency Regulation is well beyond the scope of 

these materials, it is important for a practitioner dealing with a Chapter 15 issue involving a 

European entity to be aware of the EU Insolvency Regulation’s existence, and to understand that 

the regulation could impact Chapter 15 cases involving debtors with European operations. 

The EU Insolvency Regulation traces its origins to a draft convention proposed in 1982.  

That convention was the culmination of eleven years of work aimed at remedying the fact that 

the existing the Brussels Convention explicitly excluded reference to, and did not apply to, 

judgments rendered in insolvency proceedings.
50

  Generally, the Brussels Convention only 

addressed traditional judgments between identified parties.  The complexities of addressing 

general insolvency proceedings proved too great. 

Though the early proceedings on the adoption of the EU Insolvency Regulation were 

filled with hope of a true “universalist”
51

 European treaty (i.e., one that provided a singular 

                                                
49

  The International Insolvency Institute maintains copies of protocols on its website 

www.iiiglobal.org.  The link to the protocols is: 

http://www.iiiglobal.org/component/jdownloads/?task=viewcategory&catid=395 (last visited April 

22, 2009). 

50
  Bankruptcies and other proceedings related to the winding up of insolvent companies were excluded 

from the Convention on Jurisdiction and the Enforcement of Judgments and Civil and Commercial 

matters signed in Brussels in 1968 (the 1968 Brussels’ Convention”).   

51
  A true “Universalist” approach to cross-border insolvency proceedings would allow one court to 

administer assets scattered across the globe or even in the case of a satellite company like that at 

issue in In re Satelites Mexicanos, S.A. de C.V., United States Bankruptcy Court, S.D. NY. LA. No. 

06-11868, in space.  In contrast, a “territorialist” approach would allow local creditors to seize local 
(Footnote continued on next page) 
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approach to substantive matters related to insolvencies in the European Union), it became clear 

that the procedural mechanisms would be the primary focus of the agreement, and questions of 

law concerning substantive issues of reorganization would be left to the law of each forum.
52

 

The EU Insolvency Regulation’s reliance on the concept of COMI is the single most 

important feature for practitioners in the United States to be aware of.  In essence, each EU 

member has agreed to defer to the courts of the jurisdiction where the debtor has its COMI for 

procedural issues and some substantive issues.  As a result, since the Regulation’s adoption, 

there has been a tremendous amount of litigation in Europe over the meaning of COMI.  Hence, 

these decisions should be reviewed by any lawyer in the United States confronted with a difficult 

issue involving the determination of a debtor’s COMI. 

 

                                                
(Footnote continued from previous page) 

assets for their benefit and even to the detriment of other creditors.  For concise summary of 

universalism and territorialism see J. Lawrence Westbrook, “Multi-national Enterprises in General 

Default; Chapter 15, the ALI Principles in the EC Insolvency Regulations,” 76 AM. Bankr. L.J. 1. 

52
  See e.g., Bob Wessels, “International Jurisdiction To Open Insolvency Proceedings In Europe.  In 

Particular Against (Groups Of) Companies” at 3, available at 

http://www.iiiglobal.org/country/ecropen-union.html visited August 20, 2008 and earlier. For an 

overview of the history and the current text of the EU Regulation, see Ian F. Fletcher, “The European 

Union Regulation on Insolvency Proceedings,” reprinted in INSOL INTERNATIONAL, CROSS-BORDER 

INSOLVENCY:  A GUIDE TO RECOGNITION AND ENFORCEMENT, 15-45 (2003). 
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USEFUL SOURCES AND LINKS 

 

1. www.chapter15.com  Website tracking all Chapter 15 cases. 

2. www.iiiglobal.org  Website of the International Insolvency Institute. 

3. www.insol.org  Website for INSOL International. 

4. www.ali.org/doc/Guidelines.pdf  Links to Protocols adopted in various cases 

5. UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW (UNCITRAL), UNCITRAL 

MODEL LAW ON CROSS-BORDER INSOLVENCY WITH GUIDE TO ENACTMENT, U.N. Gen. 

Assembly, UNCITRAL 30
th

 Sess. U.N. Doc. A/CN.9/442 (1997), available at   

http://www.uncitral.org/unicitral/en/commission/sessions/30th.html.  Indispensible 

source for preparing to litigate a Chapter 15 issue. 

6. www.uncitral.org/uncitral/en/publications/bibliography_monthly.html  UNCITRAL 

website containing a bibliography related to the Model Law. 
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APPENDIX 

 

 

 

1. Chapter 15 Text. 

2. Sample Verified Petition and Affidavit in Support of Recognition from Laurence, Scott & 

Electromotors case. 

3. Sample Recognition Order from Laurence, Scott & Electromotors case. 

4. Map showing locations of proceedings in Lehman and facilities in Lyondell cases. 

5. Protocol for Lehman. 
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Please note, these additional resources are provided by the Association of Corporate 
Counsel and not by the faculty of this session. 

ACC Extras 
Supplemental resources available on www.acc.com 

 
 
 
 
Cross-Border Restructuring in the Energy Industry: An Overview of Canadian 
Insolvency Law. 
Webcast. August 2009 
http://www.acc.com/education/webcasts/canadianinsolvencylaw.cfm 
 
Global Insolvency. 
Program Material. December 2006  
http://www.acc.com/legalresources/resource.cfm?show=20188 
 
European Briefings: Insolvency. 
ACC Docket. December 2006 
http://www.acc.com/legalresources/resource.cfm?show=14576 
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