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Faculty Biographies
Wayne Bond
Wayne Bond is a partner at Womble Carlyle Sandridge & Rice, PLLC in its Atlanta,
Georgia office. Womble Carlyle is a Southeastern-based firm with over 530 lawyers in
eleven offices in Georgia, North Carolina, South Carolina, Virginia, DC, Maryland, and
Delaware.
Mr. Bond has substantial experience in business and product-related litigation in a variety
of industries, including pharmaceutical, healthcare and life sciences companies, financial
institutions, construction products, technology-based companies, and transportationrelated companies. He has successfully represented clients in a variety of business and
advertising disputes, including federal and state injunction proceedings for false
advertising claims, and a variety of contract disputes related to print and TV media
advertising. Mr. Bond has handled high-profile, “front-page” class action and other
litigation across the country in cases involving contract and business disputes, clinical
trials, product liability, real estate and construction issues, professional malpractice,
corporate liability, criminal defense, fraud and business torts.
Mr. Bond was elected to Order of the Coif, and was on the managing board of the
Georgia Law Review. Additionally, he has extensive experience in ADR as an advocate,
mediator and arbitrator. He has taught undergraduate and graduate level courses on legal
issues at UGA and Emory, and he has often been asked to lecture at continuing
professional education seminars focusing on clinical trials, business litigation, and
advertising issues.
Mr. Bond graduated magna cum laude from the University of Georgia Law School.

Cynthia Hughes-Coons
Cynthia Hughes-Coons is assistant general counsel, Bayer HealthCare LLC, animal
health division. As managing counsel for the animal health division of Bayer HealthCare
LLC, her domestic and international practice includes litigation management, regulatory
law (FDA, USDA, EPA), advertising law, licensing and transactional work, commercial
contracts, products liability, antitrust, corporate compliance, corporate governance, and
employment matters.
Prior to Bayer, Ms. Hughes-Coons was vice president and general counsel at Novartis
Animal Health US, Inc. with responsibility for the North American and Asia Pacific
regions. Ms. Hughes-Coones began her law career as a litigation associate with the firm
of Shook, Hardy & Bacon LLP with an emphasis in the area of complex products liability
defense for manufacturers of consumer and pharmaceutical products.
Her professional and civic affiliations include Kansas City Metropolitan and Johnson
County Bar Associations, ACC, and Regulatory Affairs Professional Society.
Mr. Hughes-Coons received her undergraduate degrees from Kansas State University and
graduated from the University of Kansas, School of Law.
Darin Inglish
Darin Inglish is senior legal counsel with Cricket Communications, Inc. and is
responsible for overseeing legal issues relating to sales, marketing, and operations.
Mr. Inglish has been practicing law for 14 years, of which the last ten years have been inhouse with Fortune 500 companies.

Matthew Frank
Matthew Frank is global marketing general counsel for Hill’s Pet Nutrition, Inc. (a
Colgate-Palmolive Company). In this position, Mr. Frank provides counsel and support
globally with respect to the development of new Science Diet® and Prescription Diet®
brand products, advertising campaigns, product relaunches, challenges to Hill’s and
competitors’ pet food advertising, and related activities driving Hill’s global pet food
business.
Prior to joining Hill’s/Colgate, Mr. Frank was of counsel at Zackler & Associates in
Oakland, California where he worked in the areas of advertising, marketing, and
litigation on behalf of a number of well known food companies (Dryer’s Ice Cream,
C&H Sugar, Ghirardelli Chocolate, and Maui Pineapple).
Mr. Frank received his JD from the University of San Diego School of Law and his BA
from Kalamazoo College.

2 of 58

ACC's 2008 Annual Meeting

Informed. In-house. Indispensable.

Working With The Marketing Dept
•! Substantiation of claims
•! Citing data and studies
•! Using Footnotes
•! Professional vs. Direct-ToConsumer ads

What Will They Talk About?
•! How to keep it legal
•! How to know when you can sue
•! How to know when you can be sued
•! How to keep your job (must be more
than “Sales Prevention Department”)

Working With The Marketing Dept
•! Comparative Advertising
•! Importance of “clean hands”
•! Keeping the competition honest
•! “Home Made Bread”
•! Training programs
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Working With The Marketing Dept
•!
•!
•!
•!
•!
•!

Introduce yourself and meet regularly
Know company’s products & promotions
Educate them on laws of advertising
Give feedback and suggestions for ads
Ask to bounce ideas off you in advance
Tell them the best way to work with you
and when you want to be included

Working With Ad Agencies
•!
•!
•!
•!
•!
•!

Informed. In-house. Indispensable.

Regulatory Compliance
•! Bayer – FDA & EPA, look to the
label
•! Cricket – FCC, state laws and
litigation (e.g., early termination
fees, telecom taxes and rate plan
disclosures)
•! Hills – FDA, 140 different
products, global markets

Seven Steps to Good Claim Support*

Understand relationship between
Marketing Dept & Agency
Establish controls in review process
Train the Agency
Get to know Agency’s lawyer
Tell Agency if there is an issue you’ll
handle it internally
Let Agency know when you want to
see things in process
* Used by Hill’s Pet Nutrition, Inc.
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“Ain’t No Bugs” Issues

“Chandler’s Story” Issues

“Ain’t no bugs on me”
“There may be bugs on some of you mugs”
Nurse’s cabin and cap (blue v. red cross)
“Gentle effective protection from disease
spreading pests”
•! “Ask your veterinarian for K9 ADVANTIX or
another Advantage Family product that is
right for your pet”

•! For "testimonial" format, there must be
underlying studies to support claims (Hill's had 3
robust clinical studies with over 500 dogs)
•! Chandler's results must be typical or additional
disclosures would be required
•! Demos (stairs and jumping in the mini-van) were
accurate - no camera tricks or simulations
•! Consumer was paid to be in the video study disclosure required

“The Lion Sleeps” Issues

“Jackson’s Story” Issues

•!
•!
•!
•!

•! “Fleas don’t bite him”
•! Advantage kills fleas faster than the
competition
•! Vet’s #1 choice for fast, gentle flea control
•! “Advantage makes cats and dogs [flea]
free”

•! Real Vet in ad signed affidavit that she
used the food for overweight pets in her
practice
•! Disclosures on the basis of "most
effective" claims (calories, fat, fiber and Lcarnitine)
•! Disclosures on competitive products of
comparison (major premium brands)
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“Salt Lake’s #1 Network” Issues
•! Displayed at Major Soccer League game.
•! Photo received from a competitor’s
Associate GC asking for substantiation
•! Banner not reviewed by Legal Department
or Corporate Marketing
•! Banner created based on internal analysis
(conducted by third-party) showing Cricket
#1 in certain areas

“Raised Without Antibiotics”
•! Competitive Chicken Processor has challenged
your company’s claim that its chickens are
“Raised Without Antibiotics”
–! Although your company used antibiotics in raising its
chickens, USDA approved its “Raised Without
Antibiotics” label by mistake
–! USDA notified your company that the label was
mistakenly approved, and your Marketing Dept
revised the label to “Raised Without Antibiotics
that impact antibiotic resistance in humans”?
»!If USDA approves the revised label, can you
use it in non-label advertising?

Informed. In-house. Indispensable.

“Raised Without Antibiotics”
Based on: Sanderson Farms v. Tyson Foods, 2008 WL 1733607 and WL
1838719 (D.Md. 2008)

•! Court denied motion to dismiss and issued
injunction prohibiting Tyson from using either
statement regarding antibiotics (qualified or not)
–! USDA role in approving labels does not
preempt false advertising suit for non-label
advertising
–! Revised label language did little to correct
deception caused by original language
–! Evidence showed actual consumer confusion

Puppy Food Competitors
•! Management wants to sue competitor
making claims its puppy food “reduces the
severity of Canine Hip Dysplasia” (“CHD”)
–! Competitor does not have any individual tests
with statistically significant results to support
claim, but it says several tests, when pooled
together, support the claim
–! Your people think competitor is using junk
science
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Puppy Food - Additional Facts
•! Your company runs ads saying the formula
in its puppy food is preferred by
veterinarians “2 to 1” over competitor’s
–! Veterinarians overwhelming prefer competitor’s
brand over your company’s brand
–! Veterinarians who were surveyed weren’t
examining formulas of actual products
–! Your Marketing Dept can’t support “2 to 1”
statistic

Puppy Food Questions:
•! Can you sue competitor for making false claims
about CHD without scientific basis?
•! What if competitor challenges your company’s “2
to 1” formula claim?
•! Will claims and counterclaims just cancel each
other out?

Informed. In-house. Indispensable.

Puppy Food Competitors (cont.)
Based on Alpo Petfoods v. Ralston Purina, 720 F. Supp. 194 (D.D.C. 1989)

•! Injunction granted against unsupported
CHD Ads
–! Evidence showed no reliable support for claim
that Ralston-Purina pet food affected CHD
–! Results of multiple studies were not properly
pooled
–! Even if results were properly pooled, resulting
data was not statistically significant

Puppy Food Competitors (cont.)
Based on Alpo Petfoods v. Ralston Purina, 720 F. Supp. 194 (D.D.C. 1989)

•! Injunction granted against Alpo ads
claiming “2 to 1” formula preference
–! Consumer research showed take away
message of ad was brand preference, rather
than formula preference
–! Formula survey of vets was not valid and didn’t
support “2 to 1” claim
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Puppy Food Competitors (cont.)

Chinese Diet Tea

Based on Alpo Petfoods v. Ralston Purina, 720 F. Supp. 194 (D.D.C. 1989)

Based on FTC v. Bronson Partners, 2008 WL 2698673 (D. Conn. July 10, 2008)

•! Net result:
–! Both sides enjoined for false ads (party acting
more egregiously also had to pay damages)
–! Unclean hands defense must relate to the
“very matter in controversy”
–! Unclean hands defense won’t be applied when
net result is advertisers continuing to deceive
innocent puppies

•! In FTC Act suit, Court found Chinese Tea
ads false and misleading
–! Claims were implicit and explicit (doctrine of
false by necessary implication applied)
–! Claims were not adequately supported by
research, which only suggested tea can
reduce weight, not that tea will reduce weight
–! “Guarantee” was implicit “weight loss
guarantee, and not just a “satisfaction
guarantee”

Chinese Diet Tea

Reward Card Rebates

•! Marketing Dept wants to make the following
claims about your company’s Chinese Diet Tea:

•! Marketing Dept wants to implement rebate
program where “rebates” are in the form of
VISA Reward Cards

–! Drinking Chinese Diet Tea leads to weight loss
without increased exercise or dieting
–! Clinical trials show 163 participants losing at least 18
pounds in 12 weeks
–! Guaranteed refund of purchase price if similar weight
loss not achieved

»!Do you approve any of these claims?

–! The rebates will be offered with the purchase
of cell phones and service plans
–! The reward cards will come in the mail as a
rebate check would normally come
–! Marketing Dept says cards are “as good as
cash”
»!Do you approve?
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Reward Card Rebates
Based on Faigman v. AT&T Mobility, 2007 WL 2088561 (N.D. Cal. July 2007)

•! Court found rebate program false advertising
under California state law
–! Advertising reward cards as “rebates” not in
line with consumer expectations (not check or
cash), especially since Cingular never
disclosed that “rebates” would be in the form of
rewards cards
–! Rewards cards were less valuable than cash or
checks because of restrictions
•! (only accepted at certain locations, will be declined when transaction
exceeds amount of card, the cards expire, do not earn interest, etc.)

Informed. In-house. Indispensable.

“Picture That Can’t Be Beat”
Based on Time Warner v. DIRECTV, 497 F.3d 144 (2nd Cir. 2007)

•! Court found DIRECTV ad false and
misleading
–! Statements falsely claim DIRECTV produces
a higher quality HD television picture than
cable
–! Statements are “false by necessary
implication”
–! Cable and satellite HD service have virtually
equal quality pictures

“Picture That Can’t Be Beat”
•! Marketing Dept for your Satellite TV
company wants approval for new TV ads
starring Jessica Simpson and William
Shatner saying:
–! Buy satellite service “For an HD picture that
can’t be beat”
–! You can’t get “the best picture out of some
fancy big screen” TV without Satellite service
–! “Settling for cable would be illogical”
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Faigman v. AT & T Mobility LLC
N.D.Cal.,2007.
Only the Westlaw citation is currently available.
United States District Court,N.D. California.
David and Lisa FAIGMAN, individually and on behalf of others similarly situated, Plaintiffs,
v.
AT & T MOBILITY LLC, formerly known as Cingular Wireless, LCC; and Does 1 through 100, inclusive, Defendants.
No. C 06-04622 MHP.
July 18, 2007.
Bruce Lee Simon, Esther L. Klisura, Pearson Simon
Soter Warshaw & Penny, LLP, San Francisco, CA,
Harvey Jay Rosenfield, Pamela Pressley, Santa
Monica, CA, for Plaintiffs.
Eric Stefan Clay Lindstrom, Felicia Yi-Wen Feng,
McKenna Long & Aldridge LLP, San Francisco,
CA, David L. Balser, Nathan Lewis Garroway,
McKenna Long & Aldridge, LLP, Atlanta, GA, for
Defendants.
MEMORANDUM & ORDER Re: Defendant's
Motion to Dismiss
MARILYN HALL PATEL, United States District
Court Judge.
*1 Plaintiffs David and Lisa Faigman (“plaintiffs”),
individually and on behalf of a class of others similarly situated, filed this action in California Superior Court for the County of San Francisco against
AT & T Mobility LLC, formerly known as Cingular
Wireless, LLC (“Cingular” or “defendant”) and
FN1
Does 1 through 100, inclusive.
Defendant removed the action to this court. Plaintiffs filed their
first amended complaint (“FAC”) in April 2007
seeking damages for violations of the Consumer
Legal Remedies Act (“CLRA”), violations of the
False Advertising Act, violations of the Unfair
Competition Law, and unjust enrichment. Now before the court is defendant's motion to dismiss

Page 1

plaintiffs' FAC for failure to state a claim on which
relief can be granted pursuant to Federal Rule of
Civil Procedure 12(b)(6) (“Rule 12(b)(6)”). Having
considered the parties' arguments and submissions,
and for the reasons set forth below, the court enters
the following memorandum and order.
FN1. Plaintiffs' original complaint was
filed against Cingular Wireless, LLC. Following plaintiffs' original complaint, and
prior to the filing of plaintiffs' first
amended complaint, defendant Cingular
Wireless, LLC changed its name to AT &
T Mobility LLC. According to plaintiffs'
first amended complaint, AT & T Mobility
LLC continues to use the Cingular name,
logo and website. Herein, defendant AT &
T Mobility LLC is referred to as
“Cingular.”
BACKGROUND

FN2

FN2. Unless otherwise specified, background facts are taken from plaintiffs' first
amended complaint, and are assumed to be
true for purposes of this motion only.
Plaintiffs are California residents who claim that
they were misled into purchasing mobile phones
and service contracts from Cingular as a result of a
misleading rebate program. Defendant Cingular is
the nation's largest mobile phone company in terms
of subscribers and revenue, operating nationwide
with a substantial amount of business in California.
Cingular has fifteen retail stores in the city of San
Francisco.
As part of its marketing efforts, Cingular advertises
the availability of rebates in exchange for the purchase of its products or services. According to
plaintiffs, “[f]ollowing the custom of other rebate
offers it has offered in the past, Cingular's advertising seeks to convey the impression that once a
customer mails in a completed rebate form, he or

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.
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she will receive the value of the rebate in cash or by
check.”FAC ¶ 17. In 2005, Cingular discontinued
its use of rebate checks and has since issued
“Cingular VISA Rewards Cards,” which function
similarly to a debit card and carry a maximum balance of $50 each.
Plaintiffs claim that Cingular's practice of marketing its rebates as directly reducing the cost of Cingular cell phones by the dollar amount of the rebate
is misleading because the VISA Rewards Cards do
not reduce the cost of Cingular phones by the value
of the rebate. Id. ¶¶ 13-15.The cards are less valuable than cash or check, according to plaintiffs, due
to the limitations and restrictions placed upon the
use of the cards. Id. Plaintiffs identify the following
restrictions which are not disclosed in Cingular's
advertisements: the cards must be activated, the
cards are only accepted at certain locations, the
cards can incur service charges, the cards will be
declined in transactions that exceed the balance of
the card, the cards expire, the cards are not redeemable for cash, the cards do not earn interest, the
cards are not divisible, the cards are not transferrable, the cards collect private information, and the
cards are issued in maximum increments of $50.
Id. ¶ 16.Plaintiffs further claim that these programs
have led to numerous customer complaints. Id. ¶
30.
*2 Plaintiffs purchased three mobile phones and
signed up for two-year service contracts with Cingular in October 2005 via a Cingular retail store in
San Rafael, California. Id. ¶¶ 33-34.While at the
store, plaintiff Lisa Faigman noticed that rebates
were offered on various phone models, including
models advertised as “buy one, get one free” after
rebate, and “free” after rebate. Id. ¶ 33.Based on
these advertisements, Lisa Faigman and her husband David, whom she called while in the store, decided to purchase the phones and enter into a service contract with Cingular. Id. ¶ 34.Lisa Faigman
received her rebate forms after completing the purchase transaction, which David Faigman thereafter
FN3
completed and submitted.
Id. ¶¶ 35-36.Plaintiffs
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claim that after the purchase transaction and completion of the rebate forms, they did not realize that
Cingular would tender the rebates with VISA Rewards Cards, and that Lisa Faigman expected that
Cingular would tender the rebates via check. Id. ¶¶
35-36.Plaintiffs were surprised when they received
three VISA Rewards Cards for $30 each (one for
each phone purchased from Cingular) instead of
cash or checks. Id. ¶ 37.Plaintiffs assert that they
have encountered difficulties and inconvenience
when attempting to use the cards, including activation and rejection. Id. ¶ 38.Specifically, plaintiffs
claim that their card was rejected at a Chevron gas
station. Id.
FN3. Plaintiffs do not make clear in their
complaint when David Faigman filled out
and mailed the rebate forms. The complaint merely states that he filled them out
“after Lisa Faigman returned home.” FAC
¶ 36. Although the question of whether
David Faigman filled out the forms before
the three-day cooling off period expired
may be legally significant to issues not
considered in this motion, the court need
not address this ambiguity here where
plaintiffs have pled reliance.
Plaintiffs filed this action in California Superior
Court on June 23, 2006. Plaintiffs asserted causes
of action for violations of the Consumer Legal
Remedies Act, violations of the False Advertising
Act, concealment, violations of the Unfair Competition Law, and unjust enrichment. On July 28, 2006
defendant removed the action to this court pursuant
to 28 U.S.C. section 1441, alleging jurisdiction
based upon the Class Action Fairness Act of 2005,
28 U.S.C. section 1332(d). On March 2, 2007 defendant's motion to dismiss plaintiffs' original complaint pursuant to Rule 12(b)(6) was granted with
leave to amend. Docket Entry 64 (hereinafter
“March Order”). Plaintiffs timely filed their FAC
on April 16, 2007 seeking damages for violations of
the Consumer Legal Remedies Act, violations of
the False Advertising Act, violations of the Unfair
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Competition Law, and unjust enrichment. Defendant now moves again to dismiss plaintiffs' FAC for
failure to state a claim upon which relief can be
granted.
LEGAL STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a
motion to dismiss “tests the legal sufficiency of a
claim.”Navarro v. Block, 250 F.3d 729, 732 (9th
Cir.2001). In examining the claim's sufficiency, as
opposed to its substantive merits, “a court may
[typically] look only at the face of the complaint to
decide a motion to dismiss.”Van Buskirk v. Cable
News Network, Inc., 284 F.3d 977, 980 (9th
Cir.2002).
A motion to dismiss should be granted if plaintiff
fails to proffer “enough facts to state a claim to relief that is plausible on its face.”Bell Atl. Corp. v.
Twombly, --- U.S. ----, 127 S.Ct. 1955, 1960, --FN4
L.Ed.2d ----, (2007).
Dismissal can be based on
lack of a cognizable legal theory or the absence of
sufficient facts alleged under a cognizable legal
theory.Balistreri v. Pacifica Police Dep't, 901 F.2d
696, 699 (9th Cir.1990). Allegations of material
fact are taken as true and construed in the light
most favorable to the nonmoving party. Cahill v.
Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9th
Cir.1996). The court need not, however, accept as
true allegations that are conclusory, legal conclusions, unwarranted deductions of fact or unreasonable inferences. See Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir.2001); Clegg v.
Cult Awareness Network, 18 F.3d 752, 754-55 (9th
Cir.1994).
FN4. In light of the Supreme Court's recent
decision in Twombly, defendant argues that
plaintiff has failed to allege facts that show
plaintiff is “plausibly” entitled to relief.
Although defendant has correctly articulated the new standard for a motion to dismiss after Twombly, this change does not
affect the analysis in this case.

Page 3

DISCUSSION
*3 Defendant alleges that plaintiffs' FAC is defective for the same two reasons articulated in defendant's first motion to dismiss. First, defendant claims
that plaintiffs have again failed to allege, with requisite specificity, misrepresentations on the part of
Cingular with respect to the reward card rebate program. This deficiency would be fatal to all four of
plaintiffs' claims. Second, defendant claims that
plaintiffs have again failed to allege that they were
injured “as a result of” alleged misrepresentations
by Cingular, as they must to sustain a cause of action under the CLRA.
I. Misrepresentations
Defendant claims that each of plaintiffs' causes of
action arises out of the same alleged unified course
of fraudulent conduct, and that where fraudulent
conduct serves as the basis for a cause of action the
heightened pleading requirements of Federal Rule
FN5
of Civil Procedure 9(b) apply.
Because
plaintiffs have dropped their concealment cause of
action in their amended complaint, fraud is no
longer a necessary element of any of the California
statutory claims that plaintiffs have set forth. See
Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097,
1103 (9th Cir.2003). However, the requirements of
Rule 9(b) may nonetheless apply to discrete allegations within each cause of action. Id. As the Ninth
Circuit has explained:
FN5.Rule 9(b) provides: “In all averments
of fraud or mistake, the circumstances constituting fraud or mistake shall be stated
with particularity. Malice, intent, knowledge, and other condition of mind of a
person may be averred generally.”
In cases where fraud is not a necessary element of a
claim, a plaintiff may choose nonetheless to allege
in the complaint that the defendant has engaged in
fraudulent conduct. In some cases, the plaintiff may
allege a unified course of fraudulent conduct and
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rely entirely on that course of conduct as the basis
of a claim. In that event, the claim is said to be
“grounded in fraud” or to “sound in fraud,” and the
pleading of that claim as a whole must satisfy the
particularity requirement of Rule 9(b).
[ ... ]
In other cases, however, a plaintiff may choose not
to allege a unified course of fraudulent conduct in
support of a claim, but rather to allege some fraudulent and some non-fraudulent conduct. In such
cases, only the allegations of fraud are subject to
Rule 9(b)'s heightened pleading requirements.
Id. at 1103-04.Where a complaint or claim is
grounded in fraud and the averments of fraud are
insufficiently pled, “there is effectively nothing left
of the complaint” and dismissal under Rule
12(b)(6) is warranted. Id. at 1107.
This court has held that each of plaintiffs' causes of
action rests upon an allegation of fraudulent conduct in the form of misrepresentations made by
Cingular regarding its rebate programs. March Order at 5. Again, plaintiffs admit in their complaint
that “[a]ll of the claims asserted herein arise out of
Cingular's misleading and unfair advertisements
and marketing campaign regarding its rebate programs ....“ FAC ¶ 3. Each of plaintiffs' causes of action still contains an explicit or implicit reference to
fraud. FAC ¶¶ 55 (“defendants knowingly misrepresented the legal rights, obligations, or remedies
involved in the purchase and sale of Cingular service and products”), 60 (defendants' conduct
“constitutes unfair competition, unfair, deceptive,
untrue or misleading advertising ...”), 65
(defendants' conduct constitutes “a continuing
course of conduct of unfair competition because defendants are marketing and selling their phones and
services in a manner that is likely to deceive the
public ...”), 67 (defendants' practices “were likely
to deceive consumers into purchasing services or
products under ... false pretense ...”), & 72 (“As a
direct and proximate result of defendants' misleading and unfair business practices, defendants have
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been unjustly enriched.”). Because each of
plaintiffs' claims is thus “grounded in fraud,” each
claim “as a whole” is subject to heightened pleading requirements.Vess, 317 F.3d at 1103-04.
*4 Plaintiffs correctly observe, however, that this
court addressed the applicability of Rule 9(b)'s
heightened standard to claims brought under the
CLRA in Nordberg v. Trilegiant Corp., 445
F.Supp.2d 1082, 1097-98 (N.D.Cal.2006) (Patel,
J.). In Nordberg, the court held that while the requirements of Rule 9(b) were not strictly applicable
to a CLRA claim, plaintiffs were “still required to
provide some specificity in their pleadings to put
defendants on notice of the charges leveled against
them.”Id. The question is whether plaintiffs have
met the requirements of this intermediate standard
in their complaint.
Defendant claims that plaintiffs have failed to plead
facts specific enough to satisfy this requirement in
their complaint. First, defendant argues that
plaintiffs fail to identify “any misleading advertisement or marketing by Cingular with respect to the
VISA Reward Card program.”Plaintiffs have,
however, identified language that they claim to be
misleading. Specifically, plaintiffs describe the promotional materials that Lisa Faigman saw inside the
Cingular store which advertised phones as “buy
one, get one free” after rebate and “free” after rebate. FAC ¶ 33. The legally relevant question is
whether a reasonable consumer would believe CinFN6
gular's marketing to be misleading.
See Williams v. Gerber Products Co., 439 F.Supp.2d 1112,
1115 (S.D.Cal.2006). The court finds that a reasonable consumer, upon seeing an advertisement that
promises a “rebate” of a certain amount, would
generally understand that advertisement to mean
that the amount will be returned to the consumer in
cash, check or its equivalent. Other forms of tender,
such as the VISA Reward Cards at issue in the instant case, may satisfy this expectation. However,
the more terms, conditions and restrictions that are
placed upon a form of tender, the less equivalent it
becomes to cash or check. In their complaint,
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plaintiffs list various restrictions on the VISA cards
that allegedly reduce their value. For example, the
VISA cards must be activated, the cards are only
accepted at certain locations, the cards can incur
service charges, the cards will be declined in transactions that exceed the balance of the card, the
cards expire, the cards are not redeemable for cash,
the cards do not earn interest, the cards are not divisible, the cards are not transferrable, the cards
collect private information, and the cards are issued
in maximum increments of $50. FAC ¶ 16. Still
more terms and conditions are included in the documents that come with the phone upon purchase.
Pls.' Exh. D. An additional two pages worth of
terms and conditions arrive when customers receive
their VISA Rewards Cards. Pls.' Exh. A. These numerous terms and conditions raise an issue of fact
about whether the VISA cards could reasonably be
interpreted as equivalent to cash or check. For purposes of this motion the court must assume that the
cards are not equivalent. Assuming arguendo that
the VISA cards are materially different from cash
or check, advertising the cards as a “rebate” would
not be in line with the expectations of reasonable
consumers. Plaintiffs have identified language in
Cingular's advertising that promises “rebates”
where consumers in fact receive VISA Reward
Cards, and therefore, defendant's argument that
plaintiffs' complaint should be dismissed for failure
to identify “any misleading advertisement” is unFN7
availing.
FN6. Plaintiffs state throughout their complaint that they assumed that they would
receive their rebate in cash or by check. As
the relevant standard is what a reasonable
consumer would expect, the court will take
the plaintiffs' discussion of their own assumptions to be a claim about what a reasonable consumer would expect in their
situation. See Williams v. Gerber Products
Co.,
439
F.Supp.2d
1112,
1115
(S.D.Cal.2006).
FN7. Cingular's advertisements often show
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the price of a phone as the remainder calculated after the subtraction of a savings
from a “mail-in rebate card.” At the July 9,
2007 hearing defendant argued that the
term “mail-in rebate card” actually refers
to the VISA Reward Card the consumer receives, and therefore, Cingular's advertisements explicitly disclose the fact that customers receive a VISA card instead of cash
or check. This argument is entirely without
merit. No reasonable consumer expects
that the term “mail-in” refers to an item
which the seller mails to the consumer;
rather, a reasonable consumer would expect the term to refer to the rebate form the
consumer must mail-in to the seller to obtain the rebate. Cingular's own language
makes this clear as well. Nowhere in Cingular's rebate forms or elsewhere does Cingular say they will be sending customers
their “mail-in VISA Reward Card.” Cingular is bound by the language they have created. The court therefore rejects the argument that “mail-in rebate card” refers to
the VISA Reward Cards.
*5 Next, defendant argues that plaintiffs have not
described Cingular's advertisements with sufficient
particularity. Plaintiffs have described the specific
advertisements that Lisa Faigman saw at the Cingular store containing language such as “buy one, get
one free” after rebate and “free” after rebate, and
have attached additional representative samples of
advertisements containing similar language to their
complaint. FAC ¶ 33, Pls.' Exhs. B & C. The
United States District Court for the Southern District of California has held that where alleged misrepresentations occur in printed form, the particularity requirements of Rule 9(b) may be satisfied by
“identifying or attaching representative samples of
[misleading] materials.”Von Grabe v. Sprint PCS,
312 F.Supp.2d 1285, 1306 n. 19 (S.D.Cal.2003).
Notably, plaintiffs' complaint averring a cause of
action under the CLRA is not strictly required to
rise to the level of specificity mandated by Rule
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9(b).Nordberg, 445 F.Supp.2d at 1097-98. Because
attaching representative samples satisfies the
heightened particularity standard of Rule 9(b),
plaintiffs' complaint meets the intermediate particularity standard at issue here.
Last, defendant argues that the samples plaintiffs
attached to their complaint are not the actual promotional materials that Lisa Faigman saw at the
Cingular store at the time of purchase, and therefore, plaintiffs have failed to plead a cause of action
under the CLRA with sufficient particularity to put
defendants on notice of the charges leveled against
them. This argument is unpersuasive for three reasons.
First, plaintiffs state in their complaint that they
“believe that the ‘mail-in rebate card’ language appeared uniformly in Cingular's newspaper ads, direct mail ads, and in-store displays.”FAC ¶ 18
(emphasis added). This would include the in-store
displays Lisa Faigman saw in October 2005, described at paragraph 33 of plaintiffs' complaint.
Even if the representative samples are not the actual
advertisements Lisa Faigman saw, they are likely
very similar considering plaintiffs' allegations regarding Cingular's uniformity in marketing.
Second, plaintiffs allege in their complaint that Cingular modified the language of its advertisements
after the Faigmans filed suit in June 2006. Requiring plaintiffs to attach a copy of the actual in-store
promotional material that Lisa Faigman saw in
2005 would be unduly difficult without discovery
since Cingular is likely the only entity with access
to the actual, discontinued, in-store advertisements
Lisa Faigman saw in October 2005.
Lastly, Nordberg does not require, as defendants
suggest, that a cause of action under the CLRA be
dismissed if plaintiffs cannot identify the unique
advertisement which actually induced plaintiffs to
act. Nordberg, 445 F.Supp.2d at 1097-98. In Nordberg, plaintiffs' claims under Cal. Civ.Code sections 1770(a)(1), (3), (5) and (9) were dismissed not
because plaintiffs failed to identify advertisements
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which actually induced plaintiffs to act, but because
the harm plaintiffs suffered was not caused by defendants' advertising at all. Plaintiff Nordberg had
specifically declined defendants' services on the
phone and was nonetheless charged, and plaintiff
Smith was charged without ever having seen any of
defendants' advertising. Id. at 1098.Nordberg's
claim under section 1770(a)(14)-the same section at
issue in the instant case-was found to have been
pled with requisite specificity given that it described Nordberg's personal experience with defendants' representatives: when the alleged misrepresentations were made to her, approximate dates,
the manner in which Nordberg discovered that defendants' representations were inaccurate, and the
content of defendants' alleged omissions. Id. Here
plaintiffs have included the approximate dates of
their interactions with Cingular, the content of Cingular's allegedly misleading representations, the
content of Cingular's alleged omissions, and the
manner in which plaintiffs discovered the omissions.
*6 Because plaintiffs' have identified allegedly misleading language in Cingular's advertisements, described the advertisements with particularity and attached representative samples of Cingular's advertisements to the complaint, plaintiffs' complaint is
sufficiently particular to put Cingular on notice of
the charges leveled against them.
II. Causation
As an alternative ground for dismissal, defendant
claims that plaintiffs have failed to plead that they
were injured “as a result of” Cingular's alleged misrepresentations, a purported defect fatal to
FN8
plaintiffs' cause of action under the CLRA.
FN8. In their amended complaint,
plaintiffs plead causes of action under
California's Unfair Competition Law
(“UCL”), Cal. Bus. & Prof.Code sections
17200 et seq., and California's False Advertising Law (“FAL”), Cal. Bus &
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Prof.Code sections 17500 et seq.. The UCL
and FAL were amended via a ballot initiative passed in November 2004 such that
standing to bring a private claim under
either statute is limited to “any person who
has suffered injury in fact and has lost
money or property “as a result of” such unfair competition or false advertising. Cal.
Bus. & Prof.Code §§ 17204 & 17535. Defendants maintain that this language, while
clearly limiting standing to individuals
who have suffered an injury in fact, further
imposes a requirement that a private
plaintiff has suffered such injury as a result
of relying upon the defendant's statutory
violation. The question of whether this language implies a requirement of “actual reliance” was taken up by the California Supreme Court on November 1, 2006, after
plaintiffs filed their original complaint, but
prior to the filing of plaintiffs' FAC in the
following two cases: Pfizer, Inc. v. Superior Court, 45 Cal.Rptr.3d 840 (2006), and
In re Tobacco II Cases, 47 Cal.Rptr.3d 917
(2006). It is therefore unsettled, as a matter
of California law, whether actual reliance
is required to plead a cause of action under
UCL or FAL. As the state's highest court is
in the process of deciding this question, it
would be imprudent for the court to reach
the issue at this time. Accordingly, the
court reserves judgment on plaintiffs' UCL
and FAL claims until after the California
Supreme Court issues its decisions on
these cases.
The right to bring a private cause of action under
the CLRA is limited to “[a]ny consumer who suffers any damage as a result of the use or employment by any person of a method, act, or practice declared to be unlawful by [California Civil Code]
Section 1770.”Cal. Civ.Code § 1780. Relief under
the CLRA is therefore “specifically limited to those
who suffer damage, making causation a necessary
element of proof.”Wilens v. TD Waterhouse Group,
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Inc., 120 Cal.App.4th 746, 754, 15 Cal.Rptr.3d 271
(2003); see also Caro v. Procter & Gamble Co., 18
Cal.App.4th 644, 668, 22 Cal.Rptr.2d 419 (holding
that the requirements of the CLRA were not met
where the purported class representative did not believe the alleged misrepresentation to be true).
Defendant claims that courts have construed the “as
a result of” language in the CLRA to require a
plaintiff to allege causation and actual reliance as
“a necessary element of proof.” While both of the
cases defendants cite in support of this claim do
identify causation as a necessary element of CLRA
claims, neither require, or even mention, actual reliance. See Wilens 120 Cal.App.4th at 754, 15
Cal.Rptr.3d 271;see also Caro, 18 Cal.App.4th at
668, 22 Cal.Rptr.2d 419. To prove causation via reliance, courts require defendant's representations to
have been a “substantial factor” influencing
plaintiffs' decision. Whitely v. Philip Morris Inc.,
117 Cal.App.4th 635, 678, 11 Cal.Rptr.3d 807
(2004). As the California Court of Appeal explained, “[i]t is not necessary that a plaintiff's reliance upon the truth of the fraudulent misrepresentation be the sole or even the predominant ... factor in
influencing his conduct. It is enough that the representation has played a substantial part, and so has
been a substantial factor, in influencing his decision.”Id. In their complaint, plaintiffs allege that
“[i]n making the decision to purchase the phones
and enter into a new service contract, the Faigmans
were predominantly influenced by the advertised
value of the rebates and their understanding that the
rebates would be the functional equivalent of
cash.”FAC ¶ 39. This allegation of reliance clearly
meets the standard set forth in Whitely, and therefore, plaintiffs have successfully plead the causation requirement of their claim under the
CLRA.FN9
FN9. As alternative grounds for proving
causation, plaintiffs argue that their allegations regarding the inferiority of VISA Reward Cards to cash or check show that
Cingular's misrepresentation were materi-
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al, therefore giving rise to a presumption
of reliance. A presumption of reliance
arises where there is a showing that a misrepresentation was material. Engalla v.
Permanente Med. Group, Inc., 15 Cal.4th
951, 977, 64 Cal.Rptr.2d 843, 938 P.2d
903 (1997). Defendant responds by arguing that plaintiffs have failed to identify
any misrepresentations at all, and that the
marketing language Lisa Faigman saw at
the Cingular store does not support a finding of materiality. Since plaintiffs have
successfully plead reliance under Whitely,
a finding that Cingular's alleged misrepresentations were material, therefore giving
rise to a presumption of reliance, is unnecessary to support plaintiffs' case.
CONCLUSION
For the reasons stated above, the court DENIES defendant's motion to dismiss.
*7 IT IS SO ORDERED.
N.D.Cal.,2007.
Faigman v. AT & T Mobility LLC
Slip Copy, 2007 WL 2088561 (N.D.Cal.)
END OF DOCUMENT
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F.T.C. v. Bronson Partners, LLC
D.Conn.,2008.
Only the Westlaw citation is currently available.
United States District Court,D. Connecticut.
FEDERAL TRADE COMMISSION, Plaintiff,
v.
BRONSON PARTNERS, LLC, Martin Howard, H
& H Marketing, LLC, and Sandra Howard, Defendants.
Civil Action No. 3:04cv1866 (SRU).
July 10, 2008.
Robin E. Eichen, Ronald Waldman, Federal Trade
Commission, New York, NY, John B. Hughes, U.S.
Attorney's Office, New Haven, CT, for Plaintiff.
Andrew B. Lustigman, Scott Shaffer, Sheldon S.
Lustigman, The Lustigman Firm, PC, New York,
NY, Barbara S. Miller, Brody, Wilkinson & Ober,
SouthporT, CT, for Defendants.
RULING ON MOTION FOR SUMMARY JUDGMENT
STEFAN R. UNDERHILL, District Judge.
*1 The Federal Trade Commission (“FTC”)
brought this enforcement action challenging as
false advertising the claims that the defendants,
Bronson Partners, LLC (“Bronson”), Martin
Howard, H & H Marketing, LLC, and Sandra
Howard (collectively “defendants”), made in their
advertisements for two products: Chinese Diet Tea
and the Bio Slim Patch. The exemplar advertisement for Chinese Diet Tea touts the tea almost exclusively as a weight-loss product, and, when read
objectively and in context, virtually guarantees the
user that, by drinking the tea, the user will lose
large quantities of weight in a relatively short period of time without dieting or exercising. The defendants also advertised the Bio Slim Patch as an
FN1
effective weight loss product.
FN1. Defendants concede liability with re-
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spect to the Bio Slim Patch, but contest the
FTC's damage calculation related to that
claim. Because I address only liability in
this ruling, I do not further discuss the Bio
Slim Patch.
The FTC seeks a permanent injunction and damages, and has moved for summary judgment on all
claims. For reasons that follow, the FTC's motion is
granted with respect to liability.
I. Background
Chinese Diet Tea is not materially different from
any other green tea product on the market. The defendants' exemplar one-page advertisement for
Chinese Diet Tea is entitled, “Powerful Green Diet
Tea, SHEDS POUND AFTER POUND OF FATFN2
FAST!”
It includes a picture of a slim Asian
woman on a scale wearing what appears to be a
bathing suit or tight-fitting tank top. The advertisement states:
FN2. Unless otherwise noted, all quotes
are taken from the exemplar advertisement,
which is attached as an appendix to this
ruling. The exemplar advertisement ran in
the December 26-28, 2003 issue of USA
Weekend.Defendants have used varying
but similar advertisements. The extent to
which any particular advertisement caused
purchases is an issue that will be addressed
at the upcoming hearing on damages.
You eat your favorite foods-but STILL lose
weight!
Eliminates an amazing 91% of absorbed sugars.
Prevents 83% of fat absorption.
Doubles your metabolic rate to burn calories fast.
Powerful herbal formula helps you stop snacking.
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cense to gorge yourself.

Let this powerful Chinese Green Diet Tea help
you to lose those unwanted pounds. Can you imagine losing weight by simply drinking a cup of
refreshing tea? Well, that is all you now have to
do to lose weight with one of the “easiest” and
most effective diets ever discovered. Chinese
Green Diet Tea is a 2000 year old secret remedy
now available in the U.S. Obesity is a big problem in Western societies but is almost unheard of
in China. That is because millions of Chinese
men and women regularly drink herbal tea after
every meal. Clinical trials have shown that by
drinking a cup of Chinese Green Diet Tea your
body will absorb less sugar and animal fats. Participants on Chinese Green Diet Tea clinical trials
carried on eating a normal healthy measure of
sugar and fats-but they still lost weight. Just
make sure you drink one cup of Chinese Green
Diet Tea after each meal to neutralize the absorption of fattening foods. You'll get the satisfaction
and flavor of eating a balanced diet but without
any fattening effects.

The advertisement also includes the following
warning: “WARNING: Doctors recommend that
weight loss must be achieved gradually over an extended 8-12 week period. We therefore recommend
that you do not lose weight too suddenly. If very
rapid weight loss occurs, stop taking Chinese Green
Diet Tea for 10-14 days and consult your doctor.”

The advertisement continues to assure the reader
that Chinese Diet Tea is:

The advertisement continues to offer various
“courses:”

GUARANTEED!Chinese Green Diet Tea has
been clinically trialed on 163 patients. All participants lost between 18 lbs and 75 lbs over the 12
week trial period. If you do not lose similar
amounts of weight we guarantee to refund your
purchase price in full (less s/h).REMEMBER,
the more Chinese Green Diet Tea you drink, the
more weight you may lose!
*2 It also asserts that “[r]esearchers found that
those who drank Chinese Diet Green Tea burned an
additional 500 calories per week, with no change in
diet or physical activity,” and that:
Chinese Green Diet Tea's secret herbal ingredients act in four ways to help you lose weight:
1) Reduces sugar absorption by an amazing 91%.
This means you can eat sweet buns and chocolate
without putting on so much weight. But be careful-drinking Chinese Green Diet Tea is not a li-

2) Reduces the absorption of animal fats and
dairy products by as much as 83%. This controls
the fattening effects of butter, cheese, pate, sausages and fatty meats.
3) Doubles the digestion of food in the intestine.
This prevents food laying in your stomach for 24
hours or more and contributing to that “pot belly”
look. The faster digestion of food means fewer
calories are absorbed into the body.
4) Acts as an effective appetite suppressant to reduce snacking.

• Week Course-You'll lose up to 25 lbs-$24.95
• Week Course-You'll lose up to 50 lbs$39.95-Save $16.00
• 12 Week Course-You'll lose up to 75 lbs49.95-Save $32.90
The advertisement contains several “testimonials:”
• I Lost 64 lbs in 10 weeks!
• After 10 weeks my weight was down to 104 lbs.
I lost weight so fast my doctor ordered me to
slow down.
• We (my husband and I) have lost 45 lbs. so far.
Send extra order forms for friends.
• I have been on the program 6 weeks and have
not religiously followed the schedule of a cup of
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tea after each meal. However, I have gone from
240 lbs. down to 210 lbs. I feel better.
The order form for Chinese Diet Tea states “Please
RUSH me by First Class Mail the following order
of guaranteed to help you lose weight Chinese
Green Diet Tea bags.”Finally, the advertisement
provides that Chinese Diet Tea “Makes Great Iced
Tea!”
The FTC filed a four-count complaint pursuant to
Section 13(b) of the Federal Trade Commission Act
(“FTC Act”), 15 U.S.C. § 53(b), to secure a permanent injunction against and disgorgement of allegedly ill-gotten gains from the defendants. The
FTC alleges that the defendants violated Sections
5(a) and 12 of the FTC Act, 15 U.S.C. §§ 45(a) and
52, by making false and unsubstantiated claims
with respect to Chinese Diet Tea (counts one and
two), and by making false and unsubstantiated
claims with respect to the Bio-Slim Patch (counts
three and four). They now move for summary judgment on all counts.
II. Standard of Review
*3 Summary judgment is appropriate when the
evidence demonstrates that “there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of
law.”Fed.R.Civ.P. 56(c); see also Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 256 (1986).
When ruling on a summary judgment motion, the
court must construe the facts in the light most favorable to the nonmoving party and must resolve
all ambiguities and draw all reasonable inferences
against the moving party. Anderson, 477 U.S. at
255;Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Adickes v.
S.H. Kress & Co., 398 U.S. 144, 158-59 (1970); see
also Aldrich v. Randolph Cent. Sch. Dist., 963 F.2d.
520, 523 (2d Cir.1992). To present a “genuine” issue of material fact, there must be contradictory
evidence “such that a reasonable jury could return a
verdict for the non-moving party.”Anderson, 477
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U.S. at 248. Thus, the non-moving party “must
present affirmative evidence in order to defeat a
properly
supported
motion
for
summary
judgment.”Id. at 257.
III. Liability Under the FTC Act
The FTC Act, 15 U.S.C. § 52(a), provides that “[i]t
shall be unlawful for any person, partnership, or
corporation to disseminate, or cause to be disseminated, any false advertisement ... for the purpose of
inducing, or which is likely to induce, directly or
indirectly, the purchase in or having an effect upon
commerce of food, drugs, devices, services, or cosmetics.”Id. Section 52(b) of the FTC Act continues
that the “dissemination or the causing to be disseminated of any false advertisement within the provisions of subsection (a) of this section shall be an
unfair or deceptive act or practice in or affecting
commerce within the meaning of section 5.”Id.Section 5 of the FTC Act provides that “[u]nfair methods of competition in or affecting commerce, and
unfair or deceptive acts or practices in or affecting
commerce, are hereby declared unlawful,” and that
the FTC “is hereby empowered and directed to prevent persons, partnerships, or corporations ... from
using unfair methods of competition in or affecting
commerce and unfair or deceptive acts or practices
in or affecting commerce.”15 U.S.C. § 45(a).
The Act defines “false advertisement” as follows:
The term “false advertisement” means an advertisement, other than labeling, which is misleading
in a material respect; and in determining whether
any advertisement is misleading, there shall be
taken into account (among other things) not only
representations made or suggested by statement,
word, design, device, sound, or any combination
thereof, but also the extent to which the advertisement fails to reveal facts material in the light
of such representations or material with respect to
consequences which may result from the use of
the commodity to which the advertisement relates
under the conditions prescribed in said advertise-
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ment, or under such conditions as are customary
or usual.
*4 15 U.S.C. § 55. Two types of false advertising
are actionable: “(1) advertising which makes claims
which are literally false on their face, and (2) advertising which, although literally true on its face,
is perceived by a significant proportion of the relevant market as making ‘subliminal’ or ‘implicit’
claims which are provably false. With regard to the
second type of false advertising, the courts sometimes say that the advertising has a tendency to
mislead, confuse or deceive.”Schering Corp. v. Pfizer Inc., 189 F.3d 218, 229 (2d Cir.1999) (quoting
S.C. Johnson & Son, Inc. v. Carter-Wallace, Inc.,
614 F.Supp. 1278, 1319 (S.D.N.Y.1985)).
To prove a violation of Section 5, the FTC must
show three elements; (1) the existence of “a representation, omission, or practice,” that is (2) “likely
to mislead consumers acting reasonably under the
circumstances,” and (3) “the representation, omission, or practice is material.”FTC v. Verity Int'l,
Ltd., 443 F.3d 48, 63 (2d Cir.2006) (internal quotations omitted).“To be actionable under section 5,
these misrepresentations or practices need not be
made with an intent to deceive. Indeed, an advertiser's good faith does not immunize it from responsibility for its misrepresentations. Moreover, the
omission of material information, even if an advertisement does not contain falsehoods, may cause the
advertisement to violate section 5.”FTC v. World
Travel Vacation Brokers, Inc., 861 F.2d 1020 (7th
Cir.1988) (internal quotations and citations omitted); see also Verity, 443 F.3d at 63.
A. Does the Advertisement for Chinese Diet Tea
Make the Alleged Claims?
In the complaint, the FTC alleges that the Chinese
Diet Tea advertisement makes the following claims:
(a) Chinese Diet Tea causes rapid and substantial
weight loss without the need to reduce caloric intake or increase physical activity;
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(b) Chinese Diet Tea enables users to lose as
much as six pounds per week over multiple
weeks and months without the need to reduce caloric intake or increase physical activity;
(c) Chinese Diet Tea enables users to lose substantial weight while enjoying their favorite
foods, including foods high in sugar and animal
fat;
(d) Chinese Diet Tea blocks the absorption of fat
and calories thereby enabling users to lose substantial weight;
(e) Chinese Diet Tea causes substantial weight
loss for all users; and
(f) Chinese Diet Tea is clinically proven to cause
rapid and substantial weight loss without the need
to reduce caloric intake or increase physical
activity.
Pl. Am. Compl. at ¶ 18(a)-18(f).
Defendants offer several reasons why the Chinese
Diet Tea advertisement does not make those claims.
First, the defendants argue that several of the
claims in the advertisement were “merely testimonial in nature,” and presumably, that they should be
given less (or no) weight. Defendants assert that
there are fundamental differences in the way testimonials, implied and express claims are to be
treated.
*5 But simply because an advertiser labels a statement a “testimonial” does not render the statement
irrelevant to determining the claims made in an advertisement. To the contrary, “[w]hen an advertisement contains a testimonial reflecting the experience of an individual with a product, there is an implicit representation that such experience reflects
the typical or ordinary results anyone may anticipate from use of the product.”In the Matter of Porter
& Dietsch, Inc., 90 F.T.C. 770, 1977 FTC LEXIS
11, * 147 (1977). The defendants' purported treatment of the testimonials is also inconsistent with
the proper approach to interpreting an advertise-

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.

--- F.Supp.2d ------ F.Supp.2d ----, 2008 WL 2698673 (D.Conn.)
2008 WL 2698673 (D.Conn.)

ment. The Second Circuit, in FTC v. Sterling Drug,
Inc., 317 F.2d 669 (2d Cir.1963), held that the
“purpose of the [FTC Act] is not to punish the
wrongdoer but to protect the public,” so “the cardinal factor is the probable effect which the advertiser's handiwork will have upon the eye and mind
of the reader.”Id. at 675.“It is therefore necessary in
these cases to consider the advertisement in its entirety and not to engage in disputatious dissection.
The entire mosaic should be viewed rather than
each tile separately.”Id. The consumer “does not ordinarily carefully study or weigh each word in an
advertisement. The ultimate impression upon the
mind of the reader arises from the sum total of not
only what is said but also of all that is reasonably
implied.”Id. In this case, the testimonials in the
Chinese Diet Tea advertisement are clearly tiles
contributing to the mosaic. Although not dispositive
of whether the advertisement makes the alleged
claims, the testimonials are certainly relevant to the
analysis.
Second, the defendants assert that the court cannot
determine whether an advertisement makes a particular claim without extrinsic evidence about how a
reasonable consumer would perceive the advertisements. At oral argument, defendants suggested that
“in a false advertising case ... the parties seeking to
prove a false advertisement [have] the burden of
coming forward with extrinsic evidence” or
“consumer data showing what impression people
take away from the ad.”Transcript of 9/19/07 Hearing on Motion at 6 (“Hearing Tr.”). For support, defendants cite Kraft, Inc. v. FTC, 970 F.2d 311 (7th
Cir.1992); FTC v. Amy Travel Svcs., Inc., 875 F.2d
FN3
564 (7th Cir.1989);
In re Thompson Medical
Co., 104 F.T.C. 648, 1984 FTC LEXIS 6 (1984);
and Time Warner Cable, Inc. v. DIRECTV, Inc.,
497 F.3d 144 (2d Cir.2007), for the proposition that
the court must look to extrinsic evidence to determine whether an advertisement makes a certain
claim. None of those cases, however, stands for
such a proposition.
FN3.FTC v. Amy Travel, does not even
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broach the subject of whether a court must,
in all cases, rely on extrinsic evidence
when determining whether an advertisement makes a particular claim.
To the contrary, the need for extrinsic evidence to
determine whether an advertisement makes a particular claim hinges on the type of claim the advertisement makes. Any given advertisement can assert
two different types of claims: express claims or implied claims. If an advertisement makes a claim expressly, then extrinsic evidence is not necessary.
See Kraft, Inc. v. FTC, 970 F.2d at 318 n. 4
(“Express claims directly represent the fact at issue
while implied claims do so in an oblique or indirect
way. To illustrate, consider the following. Suppose
a certain automobile gets poor gas mileage, say, 10
miles per gallon. One advertisement boasts that it
gets 30 miles per gallon while another identifies the
car as the ‘Miser,’ depicts it rolling through the
countryside past one gas station after another, and
proclaims that the car is inexpensive to operate.
Both ads make deceptive claims; the first does so
FN4
expressly, the second does so impliedly.”)
(citation omitted).

FN4. It is useful to expound upon this hypothetical. Consider the example of the
“express” claim-that a particular automobile actually gets 10 miles to the gallon,
but is advertised to get 30 miles to the gallon. The advertisement is expressly making
a false claim, that the automobile gets 30
miles to the gallon when it really only gets
10 miles to the gallon. But the same advertisement is also making the functional
equivalent of at least one other express
claim, namely, that the automobile gets
more than 10 miles per gallon, even though
the advertisement does not specifically
state “gets more than 10 miles per gallon.”An express claim thus encompasses
the explicit statements in the advertisement
itself, but also, necessary implications derived from the statements themselves. For
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example, in the hypothetical, the advertiser
could not claim that, by stating the automobile gets 30 miles to the gallon, he has
not expressly made the claim that the automobile “gets more than 10 miles per gallon.”The claim “gets more than 10 miles to
the gallon” is self-evident from the face of
the advertisement because it is a necessary
implication from the text.
*6 Even if an advertisement makes a claim by implication, extrinsic evidence is not always necessary. In Kraft, Inc. v. FTC, the Seventh Circuit upheld the FTC's decision finding that an advertisement made, by implication, certain false and misleading claims, despite the fact that the FTC had
not presented any extrinsic evidence to support its
claims. Kraft had advanced the same argument that
the defendants argue here, namely, that the FTC
must present some extrinsic consumer evidence in
all cases where the FTC alleges an implied, as opposed to an express claim. But the Kraft Court disagreed. It held that “[i]n determining what claims
are conveyed by a challenged advertisement, the
Commission relies on two sources of information:
its own viewing of the ad and extrinsic evidence. Its
practice is to view the ad first and, if it is unable on
its own to determine with confidence what claims
are conveyed in a challenged ad, to turn to extrinsic
evidence.”970 F.2d at 318. The Kraft Court ultimately opted not to adopt a “per se ” rule requiring
extrinsic evidence because such a rule would rest
“on the faulty premise that implied claims are inescapably subjective and unpredictable.”Id. at
319.The Court held instead that “implied claims fall
on a continuum, ranging from the obvious to the
barely discernible.”Id. The Court continued that the
FTC, “when confronted with claims that are implied, yet conspicuous, extrinsic evidence is unnecessary because common sense and administrative
experience provide the Commission with adequate
tools to makes its findings.”Id. at 320.The Court
concluded that the FTC does not need extrinsic
evidence to determine whether an advertisement
makes an implied claim as long as those claims are

Page 6

reasonably clear from the face of the advertisement.
Id. at 319.
In re Thompson Medical Co. also does not stand for
the proposition that extrinsic evidence is always necessary. In that case, the FTC found that “the Commission employs two different techniques in evaluating whether an advertisement contains implied
claims.”104 F.T.C. 648, 1984 FTC LEXIS 6, *313.
The first is “to look at evidence from the advertisement itself.”Id. The FTC “often conclude[s] that an
advertisement contains an implied claim by evaluating the contents of the advertisement and the circumstances surrounding it. This technique is
primarily useful in evaluating advertisements
whose language or depictions are clear enough,
though not express, for [the FTC] to conclude with
confidence after examining the interaction of all the
different elements in them that they contain a particular implied claim.”Id. The FTC requires extrinsic evidence only “[i]f [its] initial review of evidence from the advertisement itself does not allow
[the FTC] to conclude with confidence that it is
reasonable to read an advertisement as containing a
particular implied message.”Id.
Finally, Warner Cable, Inc. v. DIRECTV, Inc. also
does not stand for the cited proposition. In that
case, the Second Circuit Court of Appeals considered whether a particular advertisement was
FN5
false or misleading under the Lanham Act.
The
Court held “that an advertisement can be literally
false even though it does not explicitly make a false
assertion, if the words or images, considered in
context, necessarily and unambiguously imply a
false message.”497 F.3d 144 at *2. In so holding,
the Court formally adopted the “false by necessary
implication” doctrine:
FN5. The Lanham Act grants a private
right of action for false advertisement,
whereas the FTC must bring actions under
the FTC Act. Compare15 U.S.C. §
45(a)(2) (The FTC “is hereby empowered
and directed to prevent persons, partnerships, or corporations ... from using unfair
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methods of competition in or affecting
commerce and unfair or deceptive acts or
practices in or affecting commerce”)
with15 U.S.C. § 1125(a) ( “Any person
who [violates the enumerated provisions of
the Lanham Act] shall be liable in a civil
action by any person who believes that he
or she is or is likely to be damaged by such
act.”). Some courts have nevertheless held
that, at least in certain respects, Lanham
Act claims are “analogous” to FTC Act
claims. Kraft, 970 F.2d at 319.
*7 Under this doctrine, a district court evaluating
whether an advertisement is literally false must
analyze the message conveyed in full context, it
must consider the advertisement in its entirety
and not ... engage in disputatious dissection. If
the words or images, considered in context, necessarily imply a false message, the advertisement is literally false and no extrinsic evidence of
consumer confusion is required.However, only an
unambiguous message can be literally false.
Therefore, if the language or graphic is susceptible to more than one reasonable interpretation,
the advertisement cannot be literally false. There
may still be a basis for a claim that the advertisement is misleading, but to resolve such a claim,
the district court must look to consumer data to
determine what the person to whom the advertisement is addressed finds to be the message. In
short, where the advertisement does not unambiguously make a claim, the court's reaction is at
best not determinative and at worst irrelevant.
Id. at *29-*32 (internal citations and quotations
FN6
omitted) (emphasis added).
FN6. I note that “[s]tatements susceptible
of both a misleading and a truthful interpretation will be construed against the advertiser.”Country Tweeds, Inc. v. FTC, 326
F.2d 144, 148 (2d Cir.1964).
As set forth in greater detail below, I can conclude
from the face of the advertisement that the advertisement makes the alleged claims. The advertise-
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ment is not subtle. It does not employ innuendo,
subliminal messages or hints to convey its message.
It does not contain conflicting messages that are
reasonably susceptible to different interpretations.
It makes no meaningful qualifications. Instead, it is
FN7
clear, stark and dramatic.
Only four words in
the entire advertisement do not relate to weight loss
in some way: “makes great iced tea.” Defendants
attempt to torture the language in the advertisement
to create an ambiguity where none exists. For example, they point out that the advertisement does
not use the specific terms alleged in the complaint.
For one, that is not true of all claims. And to the extent it is true of other claims, the advertisement's
statements are so clear, repetitive, and unambiguous that they constitute the functional equivalent of
FN8
express claims.
FN7. The defendants have submitted additional briefing regarding the recent case
FTC v. QT, Inc., 512 F.3d 858 (7th
Cir.2008). They rely on that case for the
proposition that certain scientific evidence
may not be necessary to support claims
made in an advertisement, and that “a
statement that is plausible but has not been
tested in the most reliable way cannot be
condemned out of hand .”QT, 512 F.3d at
861. Here, the claims made in the Chinese
Diet Tea advertisements are so stark as to
be implausible. There is no material fact
with regard to the falsity of those advertisements not because the defendants have
failed to produce a placebo-controlled
double-blind study to support their claims,
but instead for the reasons discussed
throughout this opinion.
FN8. I hold that those claims are the functional equivalent of express claims. But
even if they were not the functional equivalent, the claims are certainly so strongly
implied and conspicuous that extrinsic
evidence would not be necessary under
Kraft and Time Warner.
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1. Claim One-Chinese Diet Tea Causes Rapid and
Substantial Weight Loss Without the Need to Reduce Caloric Intake or Increase Physical Activity
With respect to the claim that Chinese Diet Tea will
cause “substantial weight loss,” the advertisement
provides
that
Chinese
Diet
Tea
is
“GUARANTEED!Chinese Green Diet Tea has
been clinically trialed on 163 patients. All participants lost between 18 lbs and 75 lbs over the 12
week trial period. If you do not lose similar
amounts of weight we guarantee to refund your purFN9
chase price in full (less s/h).”
At oral argument,
defendants suggested that the guarantee is a
“satisfaction guarantee” and not a “weight-loss
guarantee.” Hearing Tr. at 6 (The guarantee “is a
guarantee of satisfaction. If you're not satisfied, we
guarantee that you'll receive your money back”).
But the word “satisfaction” appears nowhere in the
guarantee, or in the advertisement. What does appear in the guarantee is that “[a]ll participants lost
between 18 lbs and 75 lbs over the 12 week period.
If you do not lose similar amounts of weight we
guarantee to refund your purchase price in
full.”(emphasis added). Indeed, the very order form
for the tea states “[p]lease RUSH me by First Class
Mail the following order of guaranteed to help you
lose weight Chinese Green Diet Tea bags.”
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fast.”Id. Again, defendants' purported interpretation
of the advertisement is unreasonable.
Many other statements in the Chinese Diet Tea advertisement unambiguously state that users will
lose substantial amounts of weight. The advertisement offers various “courses,” which explicitly
state that the user will lose up to 25 pounds in four
weeks, up to 50 pounds in eight weeks, or up to 75
pounds in twelve weeks. It allegedly “doubles” the
user's metabolic rate. The testimonials are stark: “I
Lost 64 lbs in 10 weeks!;”“After 10 weeks my
weight was down to 104 lbs;”“We (my husband and
I) have lost 45 lbs. so far. Send extra order forms
for friends;”“I have been on the program 6 weeks
and have not religiously followed the schedule of a
cup of tea after each meal. However, I have gone
from 240 lbs. down to 210 lbs. I feel better.”In
short, almost every statement in the advertisement
says essentially the same thing-drink Chinese Diet
Tea and you will lose substantial amounts of weight
in a matter of weeks.

FN9. Although not directly relevant to the
claimed falsity, it is worth noting that defendants failed to present any admissible
evidence that any such clinical trial was
conducted. Thus, the advertisement is literally false, though not in a manner addressed by the complaint.

The Chinese Diet Tea advertisement also assures
the reader that the substantial weight loss will occur
rapidly. Again, the advertisement indicates that the
user will “SHED[ ] POUND AFTER POUND OF
FAT-FAST!”At the hearing, the defendants implied that the term “fast” may not be synonomous
with “rapid” (although counsel later appeared to
concede that the terms were “roughly similar.”)
Hearing Tr. at 25. The defendants press the argument that the claim hinges upon the Court's subjective definition of the words “rapid” and “fast.” Defendants' proffered interpretation is again unreasonable.

*8 In addition, the advertisement assures the reader
that she will “SHED [ ] POUND AFTER POUND
OF FAT-FAST!”At oral argument, the defendants
argued that “pound after pound of fat” means “a
minimum of two” pounds. Hearing Tr. At 26.
“[T]he first pound is a pound, ‘after pound’ is a
second pound.... Shed pound after pound of fat fast,
to me that means it's a promise ... if you want to
parse this out ... that you'll shed at least two pounds

But even if the term “fast” does not mean “rapid,”
the advertisement makes claim after claim that necessarily and unambiguously imply that the user
will rapidly lose weight. The advertisement warns
that “weight loss must be achieved gradually over
an extended 8-12 week period. We therefore recommend that you do not lose weight too suddenly. If
very rapid weight loss occurs, stop taking Chinese
Green Diet Tea for 10-14 days and consult your
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doctor.”One purported user allegedly reported that
she “lost weight so fast [that her] doctor ordered
[her] to slow down.”The advertisement also purports to “double” the user's metabolic rate to “burn
calories fast,” and sets forth a schedule that clearly
implies the user will lose substantial amounts of
weight within four to twelve weeks.
The advertisement also assures readers that they
need not reduce caloric intake or increase physical
activity to lose the stated amount of weight.
Chinese Diet Tea drinkers allegedly may still “eat
your favorite foods-but STILL lose weight!”The
advertisement claims that “all [the user] now [has]
to do to lose weight” is “simply drink[ ] a cup of refreshing tea.”Chinese Diet Tea causes users to burn
additional calories “with no change in diet or physical activity.”“Participants on Chinese Green Diet
Tea clinical trials carried on eating a normal
healthy measure of sugar and fats-but they still lose
weight.”As long as the user drinks a cup of tea after
every meal, she “can eat sweet buns and chocolate
without putting on so much weight.”The defendants
virtually conceded as much at the hearing on the
motion: “I would agree with you that ... there's no
question the ad focuses primarily on the weight loss
qualities of green tea, but ... we feel the scientific
evidence shows that green tea ... will be a ... healthful means of losing weight ... without any additional exercise.”Hearing Tr. at 8.
*9 The advertisement also assures that using the tea
“means you can eat sweet buns and chocolate
without putting on so much weight,” and that it
“controls the fattening effects of butter, cheese,
pate, sausages and fatty meats.”Defendants stress
that the advertisement asserts that “drinking
Chinese Green Diet Tea is not a license to gorge
yourself.”Not gorging oneself, however, is a far cry
from stating, or implying, that a user must diet or
exercise to lose the advertised amount of weight,
especially when read in context of the other statements in the advertisement. Even if the warning
against “gorging” implied that tea drinkers would
need to reduce caloric intake to lose weight, one
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true statement, in the presence of a mass of false
and misleading statements, does not render an otherwise misleading advertisement non-misleading.
In short, the advertisement is literally chock full of
statements that, in all but the most express terms,
make the claim that drinking Chinese Diet Tea will
cause the user to experience rapid and substantial
weight loss without reducing caloric intake or increasing physical activity. Although the advertisement
does
not
use
the
exact
words
“rapid,” “substantial,” or “without increasing physical activity or reducing caloric intake,” I conclude,
with the utmost confidence, that the advertisement,
especially when read in context, makes those
claims so unambiguously that the claims are the
functional equivalent of express claims.
2. Claim Two-Chinese Diet Tea Enables Users to
Lose as Much as Six Pounds Per Week Over Multiple Weeks and Months Without the Need to Reduce Caloric Intake or Increase Physical Activity
The Chinese Diet Tea advertisement offers the following “courses:”
• 4 Week Course-You'll lose up to 25 lbs-$24.95
• 8 Week Course-You'll lose up to 50 lbs$39.95-Save $16.00
• 12 Week Course-You'll lose up to 75 lbs49.95-Save $32.90
When the numbers are averaged out, the advertisement expressly claims that users will lose up to
6.25 pounds per week for up to 12 weeks. The advertisement also provides that “Chinese Green Diet
Tea has been clinically trialed on 163 patients. All
participants lost between 18 lbs and 75 lbs over the
12 week trial period. If you do not lose similar
amounts of weight we guarantee to refund your purchase price in full (less s/h).” Again, when averaged out, the advertisement expressly claims the
user will lose up to 6.25 pounds per week for up to
12 weeks.
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In addition, for reasons set forth in the preceding
section, the Chinese Diet Tea advertisement also
claims that users need not increase physical activity
or decrease caloric intake to lose weight. As such,
the Chinese Diet Tea advertisement expressly
claims that drinkers will lose as much as six pounds
per week over multiple weeks and months without
the need to reduce caloric intake or increase physical activity.

digestion of food in the intestine. This prevents
food laying in your stomach for 24 hours or more
and contributing to that ‘pot belly’ look. The faster
digestion of food means fewer calories are absorbed into the body.”(emphasis added). The advertisement thus again advances the functional
equivalent of an express claim that Chinese Diet
Tea blocks the absorption of fat and calories
thereby enabling users to lose substantial weight.

3. Claim Three-Chinese Diet Tea Enables Users to
Lose Substantial Weight While Enjoying Their Favorite Foods, Including Foods High in Sugar and
Animal Fat

5. Claim Five-Chinese Diet Tea Causes Substantial
Weight Loss For All Users

*10 The advertisement also provides that users will
“eat [their] favorite foods-but STILL lose
weight!”“Participants on Chinese Green Diet Tea
clinical trials carried on eating a normal healthy
measure of sugar and fats-but they still lost
weight.”It also claims that Chinese Diet Tea has
“secret herbal ingredients” that “[r]educe[ ] sugar
absorption by an amazing 91%. This means you can
eat sweet buns and chocolate without putting on so
much weight.”It provides that drinking Chinese
Diet Tea also “[r]educes the absorption of animal
fats and dairy products by as much as 83%. This
controls the fattening effects of butter, cheese, pate,
sausages and fatty meats.”Those statements, especially when read in context of the entire advertisement, constitute the functional equivalent of an express claim that Chinese Diet Tea enables users to
lose substantial weight while enjoying their favorite
foods, including foods high in sugar and animal fat.

GUARANTEED!Chinese Green Diet Tea has
been clinically trialed on 163 patients. All participants lost between 18 lbs and 75 lbs over the 12
week trial period. If you do not lose similar
amounts of weight we guarantee to refund your
purchase price in full (less s/h).REMEMBER,
the more Chinese Green Diet Tea you drink, the
more weight you may lose!

4. Claim Four-Chinese Diet Tea Blocks the Absorption of Fat and Calories Thereby Enabling Users to
Lose Substantial Weight
For reasons already stated, the advertisement expressly or unambiguously claims that Chinese Diet
Tea blocks the absorption of fat, thus enabling
users to lose substantial weight. The advertisement
also provides that Chinese Diet Tea “[d]oubles the

The advertisement provides the following:

In the alleged clinical trial, “all participants” lost
between 18 and 75 pounds. That statement necessarily implies that all users will lose comparable
weight. In addition, the advertisement's four testimonials all touted substantial weight loss that users
purportedly experienced. One testimonial proclaimed that “I Lost 64 lbs in 10 Weeks!”Again,
“[w]hen an advertisement contains a testimonial reflecting the experience of an individual with a
product, there is an implicit representation that such
experience reflects the typical or ordinary results
anyone may anticipate from use of the product.”In
the Matter of Porter & Dietsch, Inc., 90 F.T.C. 770,
1977 FTC LEXIS 11 at * 147. The Chinese Diet
Tea advertisement admittedly does not state that
“all users” will lose substantial amounts of weight.
But that message is unambiguously implied from
the advertisement's language.
*11 Finally, the advertisement contains no disclaimers. It does not state that Chinese Diet Tea
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would have less of an effect on certain individuals.
It does not state that heavier individuals will lose
more weight than lighter individuals. It does not
state that only individuals who diet will lose more
weight. It does not state that only individuals who
exercise will lose more weight. Reading the advertisement as a whole, it plainly claims that all users
will experience substantial weight loss.
6. Claim Six-Chinese Diet Tea is Clinically Proven
to Cause Rapid and Substantial Weight Loss
Without the Need to Reduce Caloric Intake or Increase Physical Activity
For reasons already stated, the Chinese Diet Tea advertisement claims that tea drinkers will experience
substantial weight loss without the need to reduce
caloric intake or increase physical activity. In addition, other portions of the advertisement indicate
that Chinese Diet Tea is clinically proven to yield
those results. Again, the advertisement contains the
following
passage-“GUARANTEED!Chinese
Green Diet Tea has been clinically trialed on 163
patients. All participants lost between 18 lbs and 75
lbs over the 12 week trial period. If you do not lose
similar amounts of weight we guarantee to refund
your purchase price in full (less s/h). The advertisement also provides that “[c]linical trials have
shown that by drinking a cup of Chinese Green Diet
Tea your body will absorb less sugar and animal
fats. Participants on Chinese Green Diet Tea clinical trials carried on eating a normal healthy measure
of sugar and fats-but they still lost weight.”As such,
the advertisement expressly claims that Chinese
Diet Tea is clinically proven to cause rapid and
substantial weight loss.
In conclusion, I hold that the advertisement expressly makes the alleged claims, or at least so
strongly and unambiguously implies those claims
that the claims are the functional equivalent of express claims.
B. Are the Alleged Claims Made in the Chinese
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Diet Tea Advertisement False and Misleading?
Defendants assert that the claims made in the
Chinese Diet Tea advertisements are not false and
misleading. Specifically, the defendants assert that
green tea does, in fact, help individuals to lose
weight. Defendants retained Dr. Hasan Mukhtar, Ph
D. to support the claims in the advertisement.
Mukhtar is a professor at the University of Wisconsin in Madison, focusing primarily on dermatology
and cancer research. See Mukhtar Curriculum
Vitae, Ex. A to Mukhtar Report, Def. Ex. 1.
Mukhtar has a Ph.D. in biochemistry and is purportedly a leading expert on green tea. See
id.Mukhtar has no significant education or experience related to nutrition. See id.
Mukhtar's report assessed the credibility of the following claims:
a. The consumption of green tea can be a useful
part of a weight reduction program;
b. The consumption of green tea helps reduce
sugar absorption;
*12 c. The consumption of green tea helps reduce
fat absorption;
d. The consumption of green tea increase metabolic rates to help burn calories.
Mukhtar Report, Def. Ex. 1 at 4. In his report,
Mukhtar comments that “there is sufficient evidence that consumption of green tea, especially the
catechins present herein, by humans could lead to
weight reduction.”Id. at 6.
Mukhtar drew his conclusions from several studies.
From one study performed by A.G. Dulloo, et al.,
Mukhtar concluded that the “oral administration of
... green tea extract stimulated thermogenesis and
fat oxidation and thus has the potential to influence
body weight and body fat composition via changes
in both EE and substrate utilization.”Id. at 8.
Mukhtar interpreted a study on rats performed by
J.J. Choo from Kunsan National University in
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Korea that “green tea consumption exerts potent
body fat-suppressive effects in rats fed on a high-fat
diet” and that “this effect resulted in part from reduction in digestibility and to much great extent
from increase in brown adipose tissue thermogenesis through beta-adrenoceptor activation. This study
strongly suggests that consumption of green tea by
humans could reduce body fat.”Id. at 9.
Mukhtar next cites a study from Kao, Hiipakka and
Liao. Mukhtar concludes from the study that the
daily consumption of between two to four cups of
green tea “may mimic some of the acute effects of
EGCG,” and that “long-term consumption of green
tea may decrease the incidence of obesity and perhaps, green tea components such as EGCG may be
useful for treating obesity.”Id. at 9-10. Mukhtar
cited a study from K. Diepvens, et al. that performed a double-blind placebo study on 46 female
subjects. Id. at 10. The subjects were given green
tea extract and placed on a low-energy diet on
health-related blood parameters. Id. The study
found “modest weight loss” from green tea consumption. Id . at 10-11.
Mukhtar cited a study by T. Murase, A. Nagasawa,
J. Suzuki, T. Hase, and I. Tokimitsu. Id. at 11. The
study investigated the long-term effects of feeding
tea catechins to mice. Id. The study found that the
“supplementation with tea catechins resulted in a
significant reduction of high-fat diet-induced body
weight gain,” and that the “stimulation of hepatic
lipid metabolism might be a factor responsible for
the anti-obesity effects of tea catechins” on mice.
Id.“The authors suggested that long-term consumption of tea catechins is beneficial for the suppression of diet-induced obesity.”Id. Finally, Mukhtar
cites an advertisement by a Japanese Pharmaceutical Company that claims concentrated green tea catechins have been clinically trialed to cause individuals to lose 10 percent of their body fat in three
months. Id. at 12.
Mukhtar thus concluded that:
a. The consumption of green tea can be a useful
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part of a weight reduction program;
b. The consumption of green tea can help reduce
sugar absorption;
*13 c. The consumption of green tea can help reduce fat absorption;
d. The consumption of green tea can increase
metabolic rate to help burn calories....
Chinese Diet Tea will also have these beneficial effects against obesity.Id. at 12-13.
Even assuming the truth of Mukhtar's
conclusions,FN10 the report does not support the
claims the advertisement makes because the conclusions do not address the claims as alleged in the
complaint; the conclusions addresses only whether
it is possible that green tea can help reduce weight.
Mukhtar's opinions about green tea are not as
strong as the advertisement's claims about green
tea. Mukhtar concludes that Chinese Diet Tea
“could lead to weight reduction,” id. at 6, and that
“[t]he consumption of green tea can be a useful
part of a weight reduction program.” Id. at 12. The
consumption of green tea can help reduce sugar absorption, can help reduce fat absorption, and can
increase metabolic rate to help burn calories. Id.
Moreover, at his deposition, Mukhtar was asked if
the statement “Chinese Diet Tea causes rapid and
substantial weight loss without the need to reduce
caloric intake or increase physical activity” was accurate. He responded that “the underlying message
is correct, but the statement is too strong.”Mukhtar
dep. at p. 38.Mukhtar continued that, to make the
statement accurate, the advertisement would need
to say “may cause rapid and substantial weight
loss,”Id. at 40 (emphasis added), but agreed that the
statement, as it exists, is “too strong.” Id. But the
advertisement claims, for example, that Chinese
Diet Tea will lead to rapid and substantial weight
loss without decreasing caloric intake or increasing
physical activity.Indeed, if the advertisement made
relatively modest claims, Mukhtar's report may be
supportive and this case may have a different pos-
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ture. But nothing in Mukhtar's report, nor any of the
articles he cites support the specifically alleged
claims, as opposed to some generalized notion that
drinking green tea can be a useful part of a weight
reduction program.
FN10. It is substantially unclear whether
the studies Mukhtar cites actually support
his conclusions.
In addition to the fact that Mukhtar's report is not
supportive of the advertisement's claims, many of
the advertisement's claims are comprised of representations of objective facts that are either wholly
without support or patently false. The advertisement claims that Chinese Diet Tea was clinically
trialed on 163 patients, all of whom lost between 18
and 75 pounds in 12 weeks. There is no admissible
or probative evidence to support the fact that a trial
was ever performed on Chinese Diet Tea, much less
that the trial yielded the claimed results. The advertisement claims that Chinese Diet Tea eliminates
91 percent of absorbed sugars and 83 percent fat
absorption. There is no evidence supporting those
numbers. The advertisement provides for various
“courses” that a user can take to lose up to 25
pounds over 4 weeks, up to 50 pounds over 8
weeks, and up to 75 pounds over 12 weeks. Again,
there is no evidence supporting those numbers.
Some of the testimonials paint a dramatic and startling picture-“I Lost 64 lbs in 10 Weeks,”“I lost
weight so fast my doctor ordered me to slow
down.”There is no evidence supporting the fact that
those testimonials were actually made in the first
instance, much less proof that the testimonials are
true. The advertisement provides that Chinese Diet
Tea “[d]oubles the digestion of food in the intestine. This prevents food laying in your stomach for
24 hours or more and contributing to that ‘pot
belly’ look.”There is no evidence that Chinese Diet
Tea doubles the digestion of food in the intestine,
no evidence that Chinese Diet Tea acts as a type of
laxative to prevent food from laying in an individuals stomach, and no evidence to support the claim
that the tea acts to reduce the “pot belly” look. In
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short, the advertisement's claims either unsupported
or patently false.
*14 By contrast, the FTC has presented reliable
evidence to contradict the alleged claims. The FTC
submitted an expert report from Edward R. Blonz,
Ph.D., M.S., F.A.C.N. Blonz holds a Ph.D. in Nutrition. In contrast to Mukhtar, Blonz considered
the specific claims that the Chinese Diet Tea advertisement made, as alleged in the complaint.
Blonz found that all claims were false and unsupported. Blonz Rep. at 6-7. Blonz reported that
“[w]eight loss is a complex and difficult process.
There are well-established general principles of
weight control. The difference between energy intake and energy output, i.e., energy balance, is the
ultimate determinant of weight loss and weight
change.”Id. at 10. Blonz continued that “excess
body weight relates to the excess energy stored in
the adipose tissue,” and that “[a] small weight
change can occur with water gain or loss, but significant weight loss cannot occur in the absence of a
negative energy balance. A negative energy balance
can be brought about either by calorie restriction or
by increasing caloric expenditure through physical
activity while keeping caloric intake constant.”Id.
at 11.
Blonz concluded that the weight loss benefits
claimed in the advertisement “are not within the
realm of plausible science.”Id. at 17. The caloric
deficit required to induce the claimed weight loss
“cannot be achieved under normal circumstances,
and it certainly cannot be achieved without extreme
reductions in caloric intake coupled with dramatic
increases in physical activity.”Id .“Weight loss
would be even less likely if users continued to eat
substantial amounts of foods with a high caloric
density, such as foods with high sugar and fat content. No physiological mechanism has been reported in the peer-reviewed scientific literature demonstrating how drinking green tea can block the absorption of fat and calories sufficient to cause substantial weight loss in humans. There is no scientific support that Chinese Diet Tea could work in the
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manner claimed for any user. Therefore it is wholly
without scientific merit to state that the product
could work as claimed for all users.”Id. (emphasis
added).
Simply stated, the claims the advertisement makes
FN11
are either false or unsupported.
Given the
complete lack of support for the specific claims
made in the advertisement, and given Blonz's credible report that the claims in the advertisement are
both unsupported and beyond the realm of scientific
plausibility, I hold that the advertisement's claims
are false and misleading.
FN11. In considering false advertising
claims, the FTC has held that “[t]here are
two different analytic routes by which
complaint counsel can prove advertisements are likely to mislead. One is to carry
the burden of proving that the express or
implied message conveyed by the ad is
false. The other is to show that the advertiser lacked a reasonable basis for asserting
that the message was true.”In re Thompson
Medical Co., 104 F.T.C. 648, 1984 FTC
LEXIS 6, *380. The FTC continued, “[f]or
example, if an advertisement claims that a
new brand of orange juice is more nutritious than others on the market, the Commission could put on its own evidence
showing the claim to be false or it could
show that the substantiation the advertiser
had to support the ad did not provide a
reasonable basis for the claim of greater
nutritional value.”Id. at *380-*381 In this
case, the FTC has met its burden through
both analytic routes.
C. Are the Advertisement's Claims “Materially”
False or Misleading?
“A ‘material’ misrepresentation is one that involves
information that is important to consumers, and that
is therefore likely to affect a consumer's choice of
or conduct regarding a product. Proof of actual consumer injury is not required.”In the Matter of Kraft,
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Inc., 114 F.T.C. 40, 1991 FTC LEXIS 38, *38
(1991). In considering false advertising claims, the
FTC presumes several types of claims to be material, including any express claim, or “implied claims
where there is evidence that the seller intended to
make the claim.”Id.; see also In re Thompson Medical Co., 104 F.T.C. 648, 1984 FTC LEXIS 6 at
*373 (“The Commission considers certain categories of information presumptively material. First, the
Commission presumes that express claims are material. Similarly, when evidence exists showing that
a seller deliberately made an implied claim, the
Commission presumes materiality.”). The underlying rationale for finding a claim to be presumptively material in both instances is “the assumption that the willingness of a business to promote its products reflects a belief that the consumers are interested in the advertising.”Id.
*15 In this case, I have held that the subject advertisement made all six of the alleged claims either expressly, or by such strong implication that they are
the functional equivalent of an express claim. As
such, those claims are presumed to be material.
Even if I had found the advertisement made the
claims only implicitly, the statements in the advertisement were so unambiguous and repetitive that
they were clearly intended by the advertiser to
make the alleged claims, and as such, can be presumed material.
Finally, even if the claims were not intended by the
advertiser, no reasonable juror could find, after
reading the advertisement, that the claims were not
“important to consumers” and thus “likely to affect
a consumer's choice of conduct regarding a
product.”The advertisement is almost entirely a
weight loss advertisement. Therefore, consumers
who purchases Chinese Diet Tea because of the advertisement are thus purchasing Chinese Diet Tea
because it would have the advertised effect on
weight loss. As such, I hold that the alleged claims
are material.
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IV. Liability of Individual Defendants
A. Defendants
In its amended complaint, the FTC has named
Bronson Partners, LLC and Martin Howard as defendants. As discussed above, the advertising at issue is materially misleading. Because Bronson disseminated that advertising, Bronson is liable. Likewise, Martin Howard, who wrote the copy for those
advertisements without obtaining outside review,
and who is a 50% owner and managing member of
Bronson, is personally liable. Local R. 56(a)(1)
Stmt. ¶¶ 8-9, 14, 64-67. The defendants' argument
to the contrary-that Howard must have been “aware
that fraud was highly probable and intentionally
avoided the truth”-is unavailing. Summ. J. Resp. at
39 (quoting FTC v. Garvey, 383 F.3d 891, 902 n.
12 (9th Cir.2004)). Here, the claims made in the advertisements for Chinese Diet Tea are so sweeping
and far-fetched as to render their fraudulent nature
highly probable. Even if Martin Howard researched
the properties of green tea on the internet, id., he
avoided conducting any reliable research concerning whether Chinese Diet Tea could possibly
provide the sort of weight loss results promised, including whether any study had ever been done that
produced the sort of dramatic and rapid weight loss
indicated in the advertisements. Because Howard
was responsible for the text and dissemination of
the advertisements, and because he failed to engage
in any meaningful investigation of such bold
claims, he is personally liable for Bronson's false
advertising. The amounts and percentages of each
party's liability will be determined at a future hearFN12
ing on damages.
FN12. It is important to note that this ruling addresses only the question of liability
on the plaintiff's false advertising claims.
Nothing discussed here should be construed in a manner that would preclude any
future claims for indemnification or contribution, if appropriate.
B. Relief Defendants
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On June 8, 2005, I granted the FTC's motion to
amend its complaint to add relief defendants Sandra
Howard and H & H Marketing, LLC. Courts of appeal have approved claims against “relief” or
“nominal” defendants, and the Second Circuit has
described a relief defendant as “a person who is not
accused of wrongdoing in a securities enforcement
action where that person: (1) has received ill-gotten
funds; and (2) does not have a legitimate claim to
those funds.”SEC v. Cavanagh, 155 F.3d 129, 136
(2d Cir.1998). Although the Cavanagh Court addressed the question of relief defendants in a securities enforcement action, district courts have applied that same analysis in FTC actions, and I do so
here. See, e.g., FTC v. Think Achievement Corp.,
144 F.Supp.2d 1013, 1020 (N.D.Ind.2000).
*16 The parties have not fully briefed, and I did not
hear argument concerning, whether either relief defendant should be held jointly and severally liable
in order to satisfy any judgment in favor of the
FTC. Under section 13(b) of the FTC Act, I have
equitable powers over “innocent persons” in order
to accomplish such relief as repayment, restitution,
rescission or disgorgement of any unjust enrichment. F. T.C. v. AmeriDebt, Inc., 343 F.Supp.2d
451 (D.Md.2004); see also CFTC v. Kimberlynn
Creek Ranch, Inc., 276 F.3d 187, 192 (4th
Cir.2002).
It is not clear from the record evidence presently
before me if, how, and to what extent the relief defendants received funds obtained through sales resulting form Bronson's fraudulent advertising. At the
upcoming hearing on damages, the parties should
be prepared to present evidence bearing on those
questions: (a) if H & H and/or Sandra Howard received money that came from Chinese Diet Tea or
Bio Slim Patch sales, (b) how much they received,
and (c) if they did receive such money, does either
relief defendant have a legitimate claim to it.
V. Conclusion
Advertisements often employ subtle tactics to im-
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ply that their product will achieve a desired result
or create a desired effect. The advertisement for
Chinese Diet Tea is not such an advertisement. I
hold that: (1) the subject Chinese Diet Tea advertisement makes the alleged claims expressly, or by
such strong implication as to constitute the functional equivalent of express claims; (2) the claims
are misleading; and (3) the claims are material. The
FTC's motion for summary judgment (doc. # 98) is
GRANTED with respect to liability on all claims.
All issues related to damages will be decided following a further hearing.
It is so ordered.
D.Conn.,2008.
F.T.C. v. Bronson Partners, LLC
--- F.Supp.2d ----, 2008 WL 2698673 (D.Conn.)
END OF DOCUMENT
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Time Warner Cable, Inc. v. DIRECTV, Inc.
C.A.2 (N.Y.),2007.
United States Court of Appeals,Second Circuit.
TIME WARNER CABLE, INC., Plaintiff-Appellee,
v.
DIRECTV, INC., Defendant-Appellant.
No. 07-0468-cv.
Argued: May 29, 2007.
Decided: Aug. 9, 2007.
Background: Cable television service provider
brought action against satellite television service
provider, alleging claims under the Lanham Act and
state law for false advertising, deceptive business
practices, and breach of contract. The United States
District Court for the Southern District of New
York, 475 F.Supp.2d 299,Laura Taylor Swain, J.,
issued preliminary injunction enjoining satellite
provider from broadcasting certain television and
internet advertisements and from making negative
statements regarding the picture or audio quality of
cable provider's service or of cable service in general. Satellite television provider filed interlocutory
appeal.
Holdings: The Court of Appeals, Straub, Circuit
Judge, held that:
(1) claim that viewers could not get “the best picture out of some fancy big screen” without satellite
television service was literally untrue, for purpose
of Lanham Act claim;
(2) statement that “settling for cable would be illogical,” considered in light of the advertisement as a
whole, unambiguously made the literally false
claim, for purpose of Lanham Act claim;
(3) internet advertisements amounted to “puffery,”
which could not support false advertising claim under Lanham Act; and
(4) cable provider demonstrated irreparable injury.

Affirmed in part, vacated in part, and remanded.
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for cable would be illogical,” considered in light of
the advertisement as a whole, unambiguously made
the literally false claim that cable television service
provider's high definition picture quality was inferior to that of satellite television provider's high
definition picture quality, for purpose of cable provider's Lanham Act claim. Lanham Act, § 43(a)(1),
15 U.S.C.A. § 1125(a)(1).
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blurry, distorted, and pixelated images were of such
poor quality that no consumer would reasonably believe that cable television service provider transmit-

ted such images to viewers, and thus, such advertisements amounted to “puffery,” which could not
support false advertising claim against satellite television provider under Lanham Act; the internet depictions of cable picture quality were not merely inaccurate, but were not even remotely realistic. Lanham Act, § 43(a)(1), 15 U.S.C.A. § 1125(a)(1).
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29Tk22 k. In General. Most Cited
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that no reasonable buyer would take it at face value,
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the Lanham Act. Lanham Act, § 43(a)(1), 15
U.S.C.A. § 1125(a)(1).
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One form of “puffery,” which cannot support a
false advertising claim under the Lanham Act, is an
exaggerated, blustering, and boasting statement
upon which no reasonable buyer would be justified
in relying. Lanham Act, § 43(a)(1), 15 U.S.C.A. §
1125(a)(1).
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U.S.C.A. § 1125(a)(1).
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To show irreparable harm, a plaintiff seeking a preliminary injunction under the Lanham Act must
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it injury. Lanham Act, § 43(a)(1), 15 U.S.C.A. §
1125(a)(1).
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In general, for purpose of a motion for preliminary
injunction in a Lanham Act false advertising claim,
the likelihood of injury and causation will not be
presumed, but must be demonstrated in some manner. Lanham Act, § 43(a)(1), 15 U.S.C.A. §
1125(a)(1).
[24] Antitrust and Trade Regulation 29T
105
29T Antitrust and Trade Regulation
29TII Unfair Competition
29TII(C) Relief
29Tk101 Injunction
29Tk105 k. Proceedings to Impose;
Evidence. Most Cited Cases
The likelihood of injury and causation may be presumed, for purpose of a motion for preliminary injunction in a Lanham Act false advertising claim,
where the plaintiff demonstrates a likelihood of
success in showing literally falsity of the defendant's comparative advertisement which mentions
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the plaintiff's product by name. Lanham Act, §
43(a)(1), 15 U.S.C.A. § 1125(a)(1).
[25] Antitrust and Trade Regulation 29T
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29TII(B) Actions and Proceedings
29Tk64 k. Persons Protected and Entitled
to Sue. Most Cited Cases
Some indication of actual injury and causation related to the false advertising is necessary to satisfy
Lanham Act standing requirements and to ensure
the plaintiff's injury is not speculative. Lanham Act,
§ 43(a)(1), 15 U.S.C.A. § 1125(a)(1).
[26] Antitrust and Trade Regulation 29T
104(2)
29T Antitrust and Trade Regulation
29TII Unfair Competition
29TII(C) Relief
29Tk101 Injunction
29Tk104 Preliminary or Temporary
Relief, Grounds, Subjects, and Scope
29Tk104(2) k. Particular Cases.
Most Cited Cases
Cable television service provider demonstrated irreparable harm, for purpose of preliminary injunction
to enjoin satellite provider from broadcasting certain television advertisements, which negatively
portrayed picture quality of cable television, in
Lanham Act false advertising claim; although the
advertisements did not mention cable provider by
name, the cable provider was satellite provider's
primary competitor in the markets in which the advertisements were aired, such that references to the
poor picture quality would be reasonably understood by consumer as references to cable provider's
product. Lanham Act, § 43(a)(1), 15 U.S.C.A. §
1125(a)(1).
*148 Saul B. Shapiro, Patterson Belknap Webb &
Tyler LLP (Sarah E. Zgliniec, Catherine A. Williams, on the brief), New York, NY, for PlaintiffAppellee.

Daniel H. Bromberg, Quinn Emanuel Urquhart
Oliver & Hedges, LLP, Redwood Shores, CA
(Marc L. Greenwald, Sanford I. Weisburst, Quinn
Emanuel Urquhart Oliver & Hedges, LLP, New
York, NY; Michael E. Williams, Justin C. Griffin,
A.J. Bedel, Quinn Emanuel Urquhart Oliver &
Hedges, LLP, Los Angeles, CA; and Margret
Caruso, Quinn Emanuel Urquhart Oliver & Hedges,
LLP, Redwood Shores, CA, on the brief), for Defendant-Appellant.
Before: KEARSE, STRAUB, and POOLER, Circuit
Judges.
STRAUB, Circuit Judge:
Defendant-Appellant
DIRECTV,
Inc.
(“DIRECTV”) appeals from the February 5, 2007
opinion and order of the United States District
Court for the Southern District of New York (Laura
Taylor Swain, Judge) preliminarily enjoining it
from disseminating, in any market in which
Plaintiff-Appellee Time Warner Cable, Inc.
(“TWC”) provides cable service, certain television
commercials and Internet advertisements found
likely to violate the Lanham Act on literal falsity
grounds. Time Warner Cable, Inc. v. DIRECTV,
Inc., 475 F.Supp.2d 299 (S.D.N.Y.2007).
This appeal requires us to clarify certain aspects of
our false advertising doctrine. We make three clarifications in particular. First, we hold that an advertisement can be literally false even though it does
not explicitly make a false assertion, if the words or
images, considered in context, necessarily and unambiguously imply a false message. Second, we decide that the category of non-actionable “puffery”
encompasses visual depictions that, while factually
inaccurate, are so grossly exaggerated that no reasonable consumer would rely on them in navigating
the marketplace. Third, we conclude that the likelihood of irreparable harm may be presumed where
the plaintiff demonstrates a likelihood of success in
showing that the defendant's comparative advertisement is literally false and that given the nature of
the market, it would be obvious to the viewing
audience that the advertisement is targeted at the
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plaintiff, even though the plaintiff is not identified
by name. Reviewing the District Court's decision
under these principles, we affirm in part, vacate in
part, and remand for further proceedings consistent
with this opinion.
FACTUAL BACKGROUND

FN1

FN1. This factual background is derived
from the District Court's findings of fact,
which are not in dispute. See Time Warner
Cable, Inc., 475 F.Supp.2d at 302-04.
A. The Parties
TWC and DIRECTV are major players in the multichannel video service industry. TWC is the
second-largest cable company in the United States,
serving more than 13.4 million subscribers. Like all
cable providers, TWC must operate through franchises let by local government entities; it is currently the franchisee in the greater part of New
York City. DIRECTV is one *149 of the country's
largest satellite service providers, with more than
15.6 million customers nationwide. Because DIRECTV broadcasts directly via satellite, it is not subject to the same franchise limitations as cable companies. As a result, in the markets where TWC is
the franchisee, DIRECTV and other satellite providers pose the greatest threat to its market share.
The competition in these markets for new customers is extremely fierce, a fact to which the advertisements challenged in this case attest.
TWC offers both analog and digital television services to its customers. DIRECTV, on the other
hand, delivers 100% of its programming digitally.
Both companies, however, offer high-definition
(“HD”) service on a limited number of their respective channels. Transmitted at 1 a higher resolution than analog or traditional digital programming,
HD provides the home viewer with theater-like picture quality on a wider screen. The picture quality
of HD is governed by standards recommended by
the Advanced Television Systems Committee

(“ATSC”), an international non-profit organization
that develops voluntary standards for digital television. To qualify as HD under ATSC standards, the
screen resolution of a television picture must be at
FN2
least 720p or 1080i.
TWC and DIRECTV do
not set or alter the screen resolution for HD programming provided by the networks; instead, they
make available sufficient bandwidth to permit the
HD level of resolution to pass on to their customers. To view programming in HD format, customers
of either provider must have an HD television set.
FN2. The “p” and “i” designations stand
for “progressive” and “interlaced.” In the
progressive format, the full picture updates
every sixtieth of a second, while in the interlaced format, half of the picture updates
every sixtieth of a second. The higher the
“p” or “i” number, the greater the resolution and the better the picture will appear
to the viewer.
There is no dispute, at least on the present record,
that the HD programming provided by TWC and
DIRECTV is equivalent in picture quality. In terms
of non-HD programming, digital service generally
yields better picture quality than analog service, because a digital signal is more resistant to interference. See Consumer Elecs. Ass'n v. F.C.C., 347
F.3d 291, 293-94 (D.C.Cir.2003). That said, TWC's
analog cable service satisfies the technical specifications, e.g. signal level requirements and signal
leakage limits, set by the Federal Communications
Commission (“FCC”). See47 C.F.R. § 76.1, et seq.
According to a FCC fact sheet, analog service that
meets these specifications produces a picture that is
“high enough in quality to provide enjoyable viewing with barely perceptible impairments.”
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standard picture quality, it is not enough to buy an
HD television set; consumers must also receive HD
programming from the “source,” i.e., the television
service provider.

conversation takes place on the Starship Enterprise:

1. Jessica Simpson Commercial

Again with the shields. I wish he'd just relax and
enjoy the amazing picture clarity of the DIRECTV
HD we just hooked up.

As part of its new campaign, DIRECTV began running a television commercial in October 2006 featuring celebrity Jessica Simpson. In the commercial, Simpson, portraying her character of Daisy
Duke from the movie The Dukes of Hazzard, says
to some of her customers at the local diner:
Simpson: Y'all ready to order?
*150 Hey, 253 straight days at the gym to get this
body and you're not gonna watch me on DIRECTV
HD?
You're just not gonna get the best picture out of
some fancy big screen TV without DIRECTV.
It's broadcast in 1080i. I totally don't know what
that means, but I want it.
The original version of the commercial concluded
with a narrator saying, “For picture quality that
beats cable, you've got to get DIRECTV.”
In response to objections by TWC, and pursuant to
agreements entered into by the parties, DIRECTV
pulled the original version of the commercial and
replaced it with a revised one (“Revised Simpson
Commercial”), which began airing in early December 2006. The Revised Simpson Commercial is
identical to the original, except that it ends with a
different tag line: “For an HD picture that can't be
beat, get DIRECTV.”

B. DIRECTV's “SOURCE MATTERS” Campaign

2. William Shatner Commercial

In the fall of 2006, DIRECTV launched a multimedia advertising campaign based on the theme of
“SOURCE MATTERS.” The concept of the campaign was to educate consumers that to obtain HD-

DIRECTV debuted another commercial in October
2006, featuring actor William Shatner as Captain
James T. Kirk, his character from the popular Star
Trek television show and film series. The following

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.

Mr. Chekov: Should we raise our shields, Captain?
Captain Kirk: At ease, Mr. Chekov.

With what Starfleet just ponied up for this big
screen TV, settling for cable would be illogical.
Mr. Spock: [Clearing throat.]
Captain Kirk: What, I can't use that line?
The original version ended with the announcer saying, “For picture quality that beats cable, you've got
to get DIRECTV.”
DIRECTV agreed to stop running the Shatner commercial in November 2006. In January 2007, DIRECTV released a revised version of the commercial
(“Revised Shatner Commercial”) with the revamped tag line, “For an HD picture that can't be
beat, get DIRECTV.”
3. Internet Advertisements
DIRECTV also waged its campaign in cyberspace,
placing banner advertisements on various websites
to promote the message that when it comes to picture quality, “source matters.” The banner ads have
the same basic structure. They open by showing an
image that is so highly pixelated that it is impossible to discern what is being depicted. On top
of this indistinct image is superimposed the slogan,
“SOURCE MATTERS.” After about a second, a
vertical line splits the screen into two parts, one
labeled “OTHER TV” and the other “DIRECTV.”
On the OTHER TV side of the line, the picture is
extremely pixelated and distorted, like the opening
image. By contrast, the picture on the DIRECTV
side is exceptionally sharp and clear. The DIRECTV screen reveals that what we have been looking at all along is an image of New York Giants
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quarterback Eli Manning; in another ad, it is a picture of two women snorkeling in tropical waters.
The advertisements then invite browsers to “FIND
OUT WHY DIRECTV'S picture beats cable” and to
“LEARN MORE” about a special offer. In the original design, users who clicked on the “LEARN
MORE” icon were automatically directed to the
HDTV section of DIRECTV's website.
In addition to the banner advertisements, DIRECTV created a demonstrative *151 advertisement
that it featured on its own website. Like the banner
ads, the website demonstrative uses the split-screen
technique to compare the picture quality of
“DIRECTV” to that of “OTHER TV,” which the ad
later identifies as representing “basic cable,” i.e.,
analog cable. The DIRECTV side of the screen depicts, in high resolution, an image of football player
Kevin Dyson making a touchdown at the Super
Bowl. The portion of the image on the OTHER TV
side is noticeably pixelated and blurry. This visual
display is accompanied by the following text: “If
you're hooking up your high-definition TV to basic
cable, you're not getting the best picture on every
channel. For unparalleled clarity, you need DIRECTV HD. You'll enjoy 100% digital picture and
sound on every channel and also get the most sports
in HD-including all your favorite football games in
high definition with NFL SUNDAY TICKET.”
PROCEDURAL HISTORY
A. Filing of Action and Stipulation
On December 7, 2006, TWC filed this action charging DIRECTV with, inter alia, false advertising in
violation of § 43(a) of the Lanham Act. 15 U.S.C. §
1114, et seq. Initial negotiations led to the execution of a stipulation, in which DIRECTV agreed
that pending final resolution of the action, it would
stop running the original versions of the Simpson
and Shatner commercials and also disable the link
on the banner advertisements that routed customers
to the HDTV page of its website. DIRECTV further

stipulated that it would not claim in any advertisement, either directly or by implication, that “the
picture quality presently offered by DIRECTV's
HDTV service is superior to the picture offered
presently by Time Warner Cable's HDTV service,
or the present HDTV services of cable television
providers in general.” Finally, DIRECTV agreed
that any breach of the stipulation would result in irreparable harm to TWC. The stipulation contained
the caveat, however, that nothing in it “shall be
construed to be a finding on the merits of this action.” The District Court entered an order on the
stipulation on December 12, 2006.
B. Preliminary Injunction Motion
The following week, on December 18, TWC filed a
motion for a preliminary injunction against the Revised Simpson Commercial, as well as the banner
advertisements
and
website
demonstrative
(collectively, “Internet Advertisements”), none of
which were specifically covered by the stipulation.
TWC claimed that each of these advertisements
was literally false, obviating the need for extrinsic
evidence of consumer confusion. TWC further argued that as DIRECTV's direct competitor, it was
entitled to a presumption of irreparable injury. On
January 4, 2007, after discovering that DIRECTV
had started running the Revised Shatner Commercial, TWC filed supplemental papers requesting that
this commercial also be preliminarily enjoined on
literal falsity grounds.
DIRECTV vigorously opposed the motion. It asserted that the Revised Simpson and Shatner Commercials were not literally false because no single statement in the commercials explicitly claimed that
DIRECTV HD is superior to cable HD in terms of
picture quality. DIRECTV did not deny that the Internet Advertisements' depictions of cable were facially false. Rather, it argued that the Internet Advertisements did not violate the Lanham Act because the images constituted non-actionable puffery. Finally, DIRECTV argued that irreparable
harm could not be presumed because none of the
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*152 contested advertisements identified TWC by
name.
C. The District Court's February 5, 2007 Opinion
and Order
On February 5, 2007, the District Court issued a decision granting TWC's motion. The District Court
determined that TWC had met its burden of showing that each of the challenged advertisements was
likely to be proven literally false. Addressing the
television commercials, the District Court held that
the meaning of particular statements had to be determined in light of the overall context, and not in a
vacuum as urged by DIRECTV. Given the commercials' obvious focus on HD picture quality, the District Court found that the Simpson's assertion that a
viewer cannot “get the best picture out of some big
fancy big screen TV without DIRECTV” and Shatner's quip that “settling for cable would be illogical” could only be understood as making the literally
false claim that DIRECTV HD is superior to cable
HD in picture quality. See Time Warner Cable,
Inc., 475 F.Supp.2d at 305-06. As for the Internet
Advertisements, the District Court found that the
facially false depictions of cable's picture quality
could not be discounted as mere puffery because it
was possible that consumers unfamiliar with HD
technology would actually rely on the images in deciding whether to hook up their HD television sets
to DIRECTV or analog cable. See id. at 306-08.
In assessing irreparable harm vel non, the District
Court observed that under Second Circuit case law,
irreparable harm could be presumed where the
movant “demonstrates a likelihood of success in
showing literally false defendant's comparative advertisement which mentions plaintiff's product by
name.” Id. at 308 (quoting Castrol, Inc. v. Quaker
State Corp., 977 F.2d 57, 62 (2d Cir.1992) (internal
quotation marks omitted)). The District Court acknowledged that the Revised Shatner Commercial
and the Internet Advertisements did not specifically
name TWC, but concluded that a presumption of irreparable harm was nevertheless appropriate be-

cause the advertisements made explicit references
to “cable,” and in the markets where TWC is the
franchisee, “cable” is functionally synonymous
with “Time Warner Cable.” See id. As for the Revised Simpson Commercial, the District Court
reasoned that although the advertisement did not
explicitly reference “cable,” irreparable harm
should be presumed because “TWC is DIRECTV's
main competitor in markets served by
TWC.”Id.The District Court further noted that DIRECTV had breached the stipulation by continuing
to run the contested commercials and that this
breach also supported a finding of irreparable harm.
See id. at n. 5.
In accordance with its opinion, the District Court
entered a preliminary injunction barring DIRECTV
from disseminating, “in any market in which
[TWC] provides cable service,”
(1) the Revised Simpson Commercial and Revised
Shatner Commercial, “and any other advertisement
disparaging the visual or audio quality of TWC or
cable high-definition (“HDTV”) programming as
compared to that of DIRECTV or satellite HDTV
programming”; and
(2) the Internet Advertisements “and any other advertisement making representations that the service
provided by Time Warner Cable, or cable service in
general, is unwatchable due to blurriness, distortion, pixellation or the like, or inaudible due to static or other interference.”
DISCUSSION
[1][2][3] A party seeking preliminary injunctive relief must establish: (1) either (a) *153 a likelihood
of success on the merits of its case or (b) sufficiently serious questions going to the merits to
make them a fair ground for litigation and a balance
of hardships tipping decidedly in its favor, and (2) a
likelihood of irreparable harm if the requested relief
is denied. See Coca-Cola Co. v. Tropicana Prods.,
Inc., 690 F.2d 312, 314-15 (2d Cir.1982), abrog-
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ated on other grounds byFed.R.Civ.P. 52(a). We review the entry of a preliminary injunction for excess of discretion, which may be found where the
district court, in issuing the injunction, relied upon
clearly erroneous findings of fact or errors of law.
S.C. Johnson & Son, Inc. v. Clorox Co., 241 F.3d
232, 237 (2d Cir.2001). “[T]he district judge's determination of the meaning of the advertisement [is]
a finding of fact that shall not be set aside unless
clearly erroneous.” Id. (alterations in original; internal quotation marks omitted); see also Johnson
& Johnson v. GAC Int'l, Inc., 862 F.2d 975, 979 (2d
Cir.1988) (“GAC Int'l, Inc.”).
A. Likelihood of Success on the Merits
1. Television Commercials
Section 43(a) of the Lanham Act provides, in pertinent part that:
Any person who, on or in connection with any
goods or services ... uses in commerce ... any ...
false or misleading description of fact, or false or
misleading representation of fact, which....
(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
geographic origin of his or her or another person's
goods, services, or commercial activities, shall be
liable in a civil action by any person who believes
that he or she is or is likely to be damaged by such
act.
15 U.S.C. § 1125(a)(1).
[4][5] Two different theories of recovery are available to a plaintiff who brings a false advertising action under § 43(a) of the Lanham Act. First, the
plaintiff can demonstrate that the challenged advertisement is literally false, i.e., false on its face.
See GAC Int'l, Inc., 862 F.2d at 977. When an advertisement is shown to be literally or facially false,
consumer deception is presumed, and “the court

may grant relief without reference to the advertisement's [actual] impact on the buying public.”
Coca-Cola Co., 690 F.2d at 317. “This is because
plaintiffs alleging a literal falsehood are claiming
that a statement, on its face, conflicts with reality, a
claim that is best supported by comparing the statement itself with the reality it purports to describe.”
Schering Corp. v. Pfizer Inc., 189 F.3d 218, 229 (2d
Cir.1999).
[6][7][8][9] Alternatively, a plaintiff can show that
the advertisement, while not literally false, is nevertheless likely to mislead or confuse consumers. See
Coca-Cola Co., 690 F.2d at 317. “[P]laintiffs alleging an implied falsehood are claiming that a
statement, whatever its literal truth, has left an impression on the listener [or viewer] that conflicts
with reality”-a claim that “invites a comparison of
the impression, rather than the statement, with the
truth.” Schering Corp., 189 F.3d at 229. Therefore, whereas “plaintiffs seeking to establish a literal falsehood must generally show the substance of
what is conveyed, ... a district court must rely on
extrinsic evidence [of consumer deception or confusion] to support a finding of an implicitly false
message.”
Id. (internal quotation marks
omitted).FN3
FN3. Under either theory, the plaintiff
must also demonstrate that the false or
misleading representation involved an inherent or material quality of the product.
See S.C. Johnson & Son, Inc., 241 F.3d at
238; Nat'l Basketball Ass'n v. Motorola,
Inc., 105 F.3d 841, 855 (2d Cir.1997).
TWC has met this requirement, as it is undisputed that picture quality is an inherent
and material characteristic of multichannel
video service.
*154 Here, TWC chose to pursue only the first path
of literal falsity, and the District Court granted the
preliminary injunction against the television commercials on that basis. In this appeal, DIRECTV
does not dispute that it would be a misrepresentation to claim that the picture quality of DIRECTV
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HD is superior to that of cable HD. Rather, it argues that neither commercial explicitly makes such
a claim and therefore cannot be literally false.
a. Revised Simpson Commercial
[10] DIRECTV's argument is easily dismissed with
respect to the Revised Simpson Commercial. In the
critical lines, Simpson tells audiences, “You're just
not gonna get the best picture out of some fancy big
screen TV without DIRECTV. It's broadcast in
1080i.” These statements make the explicit assertion that it is impossible to obtain “the best picture”-i.e., a “1080i”-resolution picture-from any
source other than DIRECTV. This claim is flatly
untrue; the uncontroverted factual record establishes that viewers can, in fact, get the same “best
picture” by ordering HD programming from their
cable service provider. We therefore affirm the District Court's determination that the Revised
Simpson Commercial's contention “that a viewer
cannot ‘get the best picture’ without DIRECTV is
... likely to be proven literally false.” Time Warner
Cable, Inc., 475 F.Supp.2d at 306.
b. Revised Shatner Commercial
The issue of whether the Revised Shatner Commercial is likely to be proven literally false requires
more analysis. When interpreting the controversial
statement, “With what Starfleet just ponied up for
this big screen TV, settling for cable would be illogical,” the District Court looked not only at that
particular text, but also at the surrounding context.
In light of Shatner's opening comment extolling the
“amazing picture quality of [ ] DIRECTV HD” and
the announcer's closing remark highlighting the unbeatable “HD picture” provided by DIRECTV, the
District Court found that the line in the middle“settling for cable would be illogical”-clearly referred to cable's HD picture quality. Since it would
only be “illogical” to “settle” for cable's HD picture
if it was materially inferior to DIRECTV's HD picture, the District Court concluded that TWC was

likely to establish that the statement was literally
false.
DIRECTV argues that the District Court's ruling
was clearly erroneous because the actual statement
at issue, “settling for cable would be illogical,”
does not explicitly compare the picture quality of
DIRECTV HD with that of cable HD, and indeed,
does not mention HD at all. In DIRECTV's view,
the District Court based its determination of literal
falsity not on the words actually used, but on what
it subjectively perceived to be the general message
conveyed by the commercial as a whole. DIRECTV
contends that this was plainly improper under this
Court's decision in American Home Products Corp.
v. Johnson & Johnson, 577 F.2d 160 (2d Cir.1978).
TWC, on the other hand, maintains that the District
Court properly took context into account in interpreting the commercial, as directed by this Court in
Avis Rent A Car System, Inc. v. Hertz Corp., 782
F.2d 381 (2d Cir.1986). TWC argues that under
Avis Rent A Car, an advertisement can be literally
false even though no “combination of words
between two punctuation *155 signals” is untrue, if
the clear meaning of the statement, considered in
context, is false. Given the commercial's repeated
references to “HD picture,” TWC contends that the
District Court correctly found that “settling for
cable would be illogical” literally made the false
claim that cable's HD picture quality is inferior to
DIRECTV's.
To appreciate the parties' dispute, it is necessary to
understand the two key cases, American Home
Products and Avis Rent A Car.The American Home
Products case involved a false advertising claim asserted by McNeil Laboratories, Inc., the manufacturer of Tylenol, against American Home Products
Corporation, the manufacturer of the competing
drug Anacin. One of the challenged advertisements
was a television commercial, in which a spokesman
told consumers:
Your body knows the difference between these pain
relievers [showing other products] and Adult
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Strength Anacin. For pain other than headache
Anacin reduces the inflammation that often comes
with pain. These do not. Specifically, inflammation
of tooth extraction[,] muscle strain[,] backache [,]
or if your doctor diagnoses tendonitis [,] neuritis.
Anacin reduces that inflammation as Anacin relieves pain fast. These do not. Take Adult Strength
Anacin.
Am. Home Prods., 577 F.2d at 163 n. 3 (notations
of special effects omitted). Another advertisement,
which appeared in national magazines, advised
readers:
Anacin can reduce inflammation that comes with
most pain. Tylenol cannot.
With any of these pains, your body knows the difference between the pain reliever in Adult-Strength
Anacin and other pain relievers like Tylenol.
Anacin can reduce the inflammation that often
comes with these pains.
Tylenol cannot. Even Extra-Strength Tylenol cannot. And Anacin relieves pain fast as it reduces inflammation.
Id. at 163 n. 4. The print advertisement visually depicted the aforementioned “pains” as spots located
on a human body, correlating to tooth extraction,
muscle strain, muscular backache, tendonitis, neuritis, sinusitis, and sprains. Id.
To ascertain the meaning of these advertisements,
the district court turned to consumer reaction surveys. See id. at 163. Based on these surveys, it
found that: (1) the television commercial represented that Anacin is a superior pain reliever generally,
and not only with reference to the particular conditions enumerated in the commercial or to Anacin's
alleged ability to reduce inflammation; (2) the print
advertisement claimed that Anacin is a superior analgesic for certain kinds of pain because Anacin can
reduce inflammation; and (3) both advertisements
represented that Anacin reduces inflammation associated with the conditions specified in the ads. Id. at
163-64. The district court determined that the first

two claims were factually false. Id. at 164. Although the district court did not definitively decide
the veracity of the third claim, it reasoned that
“because the three claims [were] ‘integral and inseparable,’ the advertisements as a whole” violated
the Lanham Act. Id. (internal quotations and citation omitted).
American Home Products appealed, arguing that
since the advertisements did not contain an express
claim for greater analgesia, they could not violate §
43(a), even if consumers mistakenly perceived a
different and incorrect meaning. See id. This
Court disagreed. It first observed that “[§ ] 43(a) of
the Lanham Act encompasses more than literal
falsehoods”; implied falsehoods are also prohibited.
Id. at 165. The Court emphasized, however, that
when an advertisement relies on “clever *156 use
of innuendo, indirect intimations, and ambiguous
suggestions,” instead of literally false statements,
the truth or falsity of the ad “usually should be
tested by the reactions of the public.”
Id. It
provided district courts with the following guidance
for analyzing a claim of implied falsity:
A court may, of course, construe and parse the language of the advertisement. It may have personal
reactions as to the defensibility or indefensibility of
the deliberately manipulated words. It may conclude that the language is far from candid and
would never pass muster under tests otherwise applied-for example, the Securities Acts' injunction
that “thou shalt disclose”; but the court's reaction is
at best not determinative and at worst irrelevant.
The question in such cases is-what does the person
to whom the advertisement is addressed find to be
the message?
Id. at 165-66 (quoting Am. Brands, Inc. v. R.J.
Reynolds Tobacco Co., 413 F.Supp. 1352, 1357
(S.D.N.Y.1976)).
Applying these principles to the facts of the case,
the American Home Products Court determined that
“the district court's use of consumer response data
was proper” because “the claims of both the televi-
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sion commercial and the print advertisement [were]
ambiguous.” Id. at 166. “This obscurity,” the
Court explained, “[wa]s produced by several references to ‘pain’ and body sensation accompanying
the assertions that Anacin reduces inflammation.”
Id. Therefore, “[a] reader of or listener to these advertisements could reasonably infer that Anacin is
superior to Tylenol in reducing pain generally
(Claim One) and in reducing certain kinds of pain
(Claim Two).” Id.“Given this rather obvious ambiguity,” the Court concluded that the district judge
“was warranted in examining, and may have been
compelled to examine, consumer data to determine
first the messages conveyed in order to determine
ultimately the truth or falsity of the messages.” Id.
(footnote omitted).
American Home Products dealt with a claim of implied falsity. See id. at 165 (“We are dealing not
with statements which are literally or grammatically untrue.... Rather, we are asked to determine
whether a statement acknowledged to be literally
true and grammatically correct nevertheless has a
tendency to mislead, confuse or deceive.”(quoting
Am. Brands, Inc., 413 F.Supp. at 1357)). In Avis
Rent A Car, the false advertising action was
premised on a theory of literal, not implied, falsity.
In the facts of that case, Avis Rent A Car System,
Inc., the self-proclaimed “Number 2” in the car
rental business, sued “Number 1” Hertz Corporation over an advertisement that proclaimed, in large
bold print, that “Hertz has more new cars than
Avis has cars.” Avis Rent A Car, 782 F.2d at
381-82. Below a picture of mechanics unloading
new cars into an airport parking lot, the advertisement went on to explain: “If you'd like to drive
some of the newest cars on the road, rent from
Hertz. Because we have more new 1984 cars than
Avis or anyone else has cars-new or old.... Whether
you're renting for business or pleasure, chances are
you'll find a domestic or imported car you'll want to
drive.” Id. at 382. At the bottom of the ad was
Hertz's slogan, “The # 1 way to rent a car.” Id.
At the time the advertisement was published, Hertz

only had about 97,000 1984 model cars, whereas
Avis had a total of approximately 102,000 cars.
See id. at 383. However, 6776 cars in Avis's fleet
were in the process of being sold and were no
longer available for rental. Id. at 384. Thus, the literal truth or falsity of the claim that “Hertz has
more new cars than Avis has cars” turned on
whether the *157 statement “referred to the rental
fleets or the total fleets of the two companies.” Id.
at 383. The district court found that because the
advertisement said “cars,” and not “cars for rent,” it
had to be read as referring to the companies' total
fleets and, as such, was literally false. See id. at
384.
This Court held that the district court's finding was
clearly erroneous. It pointed out that the parties had
“made their reputations as companies that rent cars,
not companies that sell or merely own cars,” and
that the advertisement had appeared “in publications that would come to the attention of prospective renters, not car buyers or financial analysts.”
Id. at 385. Moreover, the advertisement featured a
large picture of an airport rental lot and made three
specific references to rentals. See id. Taking this
context into consideration, the Court concluded that
the claim that “Hertz has more new cars than Avis
has new cars” could only be understood as referring
to the companies' rental fleets. The Court elaborated:
Fundamental to any task of interpretation is the
principle that text must yield to context. Recognizing this, the Supreme Court long ago inveighed
against “the tyranny of literalness.” In his determination to “go by the written word” and to ignore
the context in which the words were used, the district judge in the present case failed to heed the familiar warning of Judge Learned Hand that “[t]here
is no surer way to misread any document than to
read it literally,” as well as his oft-cited admonition
that “it is one of the surest indexes of a mature and
developed jurisprudence not to make a fortress out
of the dictionary.”
These and similar invocations against literalness,
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though delivered most often in connection with
statutory and contract interpretation, are relevant to
the interpretation of any writing, including advertisements. Thus, we have emphasized that in reviewing FTC actions prohibiting unfair advertising practices under the Federal Trade Commission Act a
court must “consider the advertisement in its entirety and not ... engage in disputatious dissection.
The entire mosaic should be viewed rather than
each tile separately.” ...Similar approaches have
been taken in Lanham Act cases involving the
claim that an advertisement was false on its face.
Id. at 385 (citations omitted).
At first glance, American Home Products and Avis
Rent A Car may appear to conflict. American Home
Products counsels that when an advertisement is
not false on its face, but instead relies on indirect
intimations, district courts should look to consumer
reaction to determine meaning, and not rest on their
subjective impressions of the advertisement as a
whole. Avis Rent A Car, on the other hand, instructs
district courts to consider the overall context of an
advertisement to discern its true meaning, and holds
that the message conveyed by an advertisement
may be viewed as not false in the context of the
business at issue, even though the written words are
not literally accurate.
On closer reading, however, the two cases can be
reconciled. In American Home Products, we did not
say that context is irrelevant or that courts are myopically bound to the explicit words of an advertisement. Rather, we held that where it is “clear that
... the language of the advertisement[ ] is not unambiguous,” the district court should look to consumer
response data to resolve the ambiguity. Am. Home
Prods., 577 F.2d at 164. In Avis Rent A Car, we
concluded that there was no ambiguity to resolve
because even *158 though the statement, “Hertz has
more new cars than Avis has cars,” did not expressly qualify the comparison, given the surrounding context, it “unmistakably” referred to the companies' rental fleets. Avis Rent A Car, 782 F.2d at
384.

[11][12][13][14] These two cases, read together,
compel us to now formally adopt what is known in
other circuits as the “false by necessary implication” doctrine. See, e.g., Scotts Co. v. United Indus.
Corp., 315 F.3d 264, 274 (4th Cir.2002); Clorox
Co. Puerto Rico v. Proctor & Gamble Commercial
Co., 228 F.3d 24, 34-35 (1st Cir.2000); Southland
Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1139
(9th Cir.1997); Castrol Inc. v. Pennzoil Co., 987
F.2d 939, 946-47 (3d Cir.1993) (“Pennzoil
Co.”).FN4 Under this doctrine, a district court
evaluating whether an advertisement is literally
false “must analyze the message conveyed in full
context,”Pennzoil Co., 987 F.2d at 946,i.e., it “must
consider the advertisement in its entirety and not ...
engage in disputatious dissection,”Avis Rent A Car,
782 F.2d at 385 (internal quotation marks omitted).
If the words or images, considered in context, necessarily imply a false message, the advertisement
is literally false and no extrinsic evidence of consumer confusion is required. See Novartis Consumer Health, Inc. v. Johnson & Johnson-Merck
Pharm. Co., 290 F.3d 578, 586-87 (3d Cir.2002)
(“A ‘literally false’ message may be either explicit
or ‘conveyed by necessary implication when, considering the advertisement in its entirety, the audience would recognize the claim as readily as if it
had been explicitly stated.’ ” (quoting Clorox Co.
Puerto Rico, 228 F.3d at 35)). However, “only an
unambiguous message can be literally false.” Id. at
587. Therefore, if the language or graphic is susceptible to more than one reasonable interpretation,
the advertisement cannot be literally false. See
Scotts Co., 315 F.3d at 275 (stating that a literal
falsity argument fails if the statement or image “can
reasonably be understood as conveying different
messages”); Clorox Co. Puerto Rico, 228 F.3d at 35
(“[A] factfinder might conclude that the message
conveyed by a particular advertisement remains so
balanced between several plausible meanings that
the claim made by the advertisement is too uncertain to serve as the basis of a literal falsity
claim....”). There may still be a “basis for a claim
that the advertisement is misleading,”Clorox Co.
Puerto Rico, 228 F.3d at 35, but to resolve such a
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claim, the district court must look to consumer data
to determine what “the person to whom the advertisement is addressed find[s] to be the message,”Am.
Home Prods., 577 F.2d at 166 (citation omitted). In
short, where the advertisement does not unambiguously make a claim, “the court's reaction is at best
not determinative and at worst irrelevant.” Id.

visual component of the ad makes an explicit representation that Premium Pack is produced by
squeezing oranges and pouring the freshlysqueezed juice directly into the carton. This is not a
true representation of how the product is prepared.
Premium Pack juice is heated and sometimes frozen
prior to packaging.”).

FN4. Several district courts in this Circuit
have already embraced the doctrine. See,
e.g., Johnson & Johnson-Merck Consumer
Pharm. Co. v. Procter & Gamble Co., 285
F.Supp.2d 389, 391 (S.D.N.Y.2003),
aff'd,90 Fed.Appx. 8 (2d Cir.2003); Tambrands, Inc. v. Warner-Lambert Co., 673
F.Supp. 1190, 1193-94 (S.D.N.Y.1987).

DIRECTV does not contest this point. Rather, it asserts that the images are so grossly distorted and
exaggerated that no reasonable buyer would take
them to be accurate depictions “of how a consumer's television picture would look when connected to cable.” Consequently, DIRECTV argues, the
images are obviously just puffery, which cannot
form the basis of a Lanham Act violation. Notably,
TWC agrees that no Lanham Act action would lie
against an advertisement that was so exaggerated
that no reasonable consumer would rely on it in
making his or her purchasing decisions. TWC contends, however, that DIRECTV's own evidencewhich indicates that consumers are highly confused
about HD technology-shows that the Internet Advertisements pose a real danger of consumer reliance.

[15] Here, the District Court found that Shatner's
assertion that “settling for cable would be illogical,” considered in light of the advertisement as a
whole, unambiguously made the false claim that
cable's HD picture quality is inferior to that of DIRECTV's. We cannot say that this finding was
clearly erroneous, especially given that in the immediately preceding line, Shatner praises the
“amazing picture clarity of DIRECTV HD.” We accordingly affirm the District Court's conclusion that
TWC established a likelihood of success on its
claim that the Revised Shatner Commercial is literally false.
*159 2. Internet Advertisements
[16] We have made clear that a district court must
examine not only the words, but also the “visual
images ... to assess whether [the advertisement] is
literally false.” S.C. Johnson & Son, Inc., 241 F.3d
at 238. It is uncontroverted that the images used in
the Internet Advertisements to represent cable are
inaccurate depictions of the picture quality
provided by cable's digital or analog service. The
Internet Advertisements are therefore explicitly and
literally false. See Coca-Cola Co., 690 F.2d at 318
(reversing the district court's finding of no literal
falsity in an orange juice commercial where “[t]he

This Court has had little occasion to explore the
concept of puffery in the false advertising context.
In Lipton v. Nature Co., 71 F.3d 464 (2d Cir.1995),
the one case where we discussed the subject in
some depth, we characterized puffery as
“[s]ubjective claims about products, which cannot
be proven either true or false.” Id. at 474 (internal
quotation marks omitted). We also cited to the
Third Circuit's description of puffery in Pennzoil
Co.: “Puffery is an exaggeration or overstatement
expressed in broad, vague, and commendatory language. ‘Such sales talk, or puffing, as it is commonly called, is considered to be offered and understood as an expression of the seller's opinion only,
which is to be discounted as such by the buyer....
The ‘puffing’ rule amounts to a seller's privilege to
lie his head off, so long as he says nothing specific.'
” Pennzoil Co., 987 F.2d at 945 (quoting W. Page
Keeton et al., Prosser and Keeton on the Law of
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Torts § 109, at 756-57 (5th ed.1984)). Applying this
definition, we concluded that the defendant's contention that he had conducted “thorough” research
was just puffery, which was not actionable under
the Lanham Act. See Lipton, 71 F.3d at 474.
[17] Lipton's and Pennzoil Co.'s definition of puffery does not translate well into the world of images.
Unlike words, images cannot be vague or broad.
Cf. Pennzoil Co., 987 F.2d at 945. To the contrary,
visual depictions of a product are generally
“specific and measurable,” id. at 946, and can
therefore “be proven either true or false,”Lipton, 71
F.3d at 474 (internal quotation marks omitted), as
this case demonstrates. Yet, if a visual representation is so grossly exaggerated that no reasonable
buyer would take it at face value, there is no danger
of consumer deception and hence, no basis for a
false advertising claim. Cf. Johnson & Johnson *
Merck Consumer Pharm. Co. v. Smithkline
Beecham Corp., 960 F.2d 294, 298 (2d Cir.1992)
(“[T]he injuries redressed in false advertising*160
cases are the result of public deception. Thus,
where the plaintiff cannot demonstrate that a statistically significant part of the commercial audience
holds the false belief allegedly communicated by
the challenged advertisement, the plaintiff cannot
establish that it suffered any injury as a result of the
advertisement's message. Without injury there can
be no claim, regardless of commercial context, prior advertising history, or audience sophistication.”);
see also U.S. Healthcare, Inc. v. Blue Cross of
Greater Philadelphia, 898 F.2d 914, 922 (3d
Cir.1990) (“Mere puffery, advertising that is not
deceptive for no one would rely on its exaggerated
claims, is not actionable under § 43(a).” (internal
quotation marks omitted)).
[18][19] Other circuits have recognized that puffery
can come in at least two different forms. See, e.g.,
Pizza Hut, Inc. v. Papa John's Int'l, Inc., 227 F.3d
489, 497 (5th Cir.2000). The first form we identified in Lipton-“a general claim of superiority over
comparable products that is so vague that it can be
understood as nothing more than a mere expression

of opinion.” Id.; see Lipton, 71 F.3d at 474. The
second form of puffery, which we did not address
in Lipton, is “an exaggerated, blustering, and boasting statement upon which no reasonable buyer
would be justified in relying.” Pizza Hut, Inc., 227
F.3d at 497; accord United Indus. Corp. v. Clorox
Co., 140 F.3d 1175, 1180 (8th Cir.1998) (“Puffery
is exaggerated advertising, blustering, and boasting
upon which no reasonable buyer would rely and is
not actionable under § 43(a).” (internal quotation
marks omitted)). We believe that this second conception of puffery is a better fit where, as here, the
“statement” at issue is expressed not in words, but
through images.
The District Court determined that the Internet Advertisements did not satisfy this alternative definition of puffery because DIRECTV's own evidence
showed that “many HDTV equipment purchasers
are confused as to what image quality to expect
when viewing non-HD broadcasts, as their prior experience with the equipment is often limited to
viewing HD broadcasts or other digital images on
floor model televisions at large retail chains.” Time
Warner Cable, Inc., 475 F.Supp.2d at 307. Given
this confusion, the District Court reasoned that
“consumers unfamiliar with HD equipment could
be led to believe that using an HD television set
with an analog cable feed might result in the sort of
distorted images showcased in DIRECTV's Internet
Advertisements, especially since those advertisements make reference to ‘basic cable.’ ” Id.
Our review of the record persuades us that the District Court clearly erred in rejecting DIRECTV's
puffery defense. The “OTHER TV” images in the
Internet Advertisements are-to borrow the words of
Ronald Boyer, TWC's Senior Network Engineer“unwatchably blurry, distorted, and pixelated, and
... nothing like the images a customer would ordinarily see using Time Warner Cable's cable service.” Boyer further explained that
the types of gross distortions shown in DIRECTV's
Website Demonstrative and Banner Ads are not the
type of disruptions that could naturally happen to
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an analog or non-HD digital cable picture. These
advertisements depict the picture quality of cable
television as a series of large colored square blocks,
laid out in a grid like graph paper, which nearly entirely obscure the image. This is not the type of
wavy or “snowy” picture that might occur from degradation of an unconverted analog cable picture,
or the type of macro-blocking or “pixelization” that
might occur from degradation of a digital cable picture. Rather, the patchwork*161 of colored blocks
that DIRECTV depicts in its advertisement appears
to be the type of distortion that would result if
someone took a low-resolution photograph and enlarged it too much or zoomed in too close. If DIRECTV intended the advertisement to depict a pixelization problem, this is a gross exaggeration of one.

ages represent what happens when an HD television
is connected to basic cable. The Internet Advertisements simply purport to compare the picture quality
of DIRECTV's programming to that of basic cable
programming, and as discussed above, the comparison is so obviously hyperbolic that “no reasonable
buyer would be justified in relying” on it in navigating the marketplace. Pizza Hut, Inc., 227 F.3d at
497.

As Boyer's declaration establishes, the Internet Advertisements' depictions of cable are not just inaccurate; they are not even remotely realistic. It is difficult to imagine that any consumer, whatever the
level of sophistication, would actually be fooled by
the Internet Advertisements into thinking that
cable's picture quality is so poor that the image is
“nearly entirely obscure [d].” As DIRECTV states
in its brief, “even a person not acquainted with
cable would realize TWC could not realistically
supply an unwatchably blurry image and survive in
the marketplace.”

[20][21][22] A plaintiff seeking a preliminary injunction under the Lanham Act must persuade a
court not only that it is likely to succeed on the
merits, but also that it is likely to suffer irreparable
harm in the absence of immediate relief. See CocaCola Co., 690 F.2d at 316.Because “[i]t is virtually
impossible to prove that so much of one's sales will
be lost or that one's goodwill will be damaged as a
direct result of a competitor's advertisement,” we
have resolved that a plaintiff “need not ... point to
an actual loss or diversion of sales” to satisfy this
requirement. Id. At the same time, “something more
than a plaintiff's mere subjective belief that [it] is
injured or likely to be damaged is required before
[it] will be entitled even to injunctive relief.” Johnson & Johnson v. Carter-Wallace, Inc., 631 F.2d
186, 189 (2d Cir.1980). The rule in this Circuit,
therefore, is that a plaintiff “must submit proof
which provides a reasonable basis” for believing
that the false advertising will likely cause it injury.
Coca-Cola Co., 690 F.2d at 316.

In reaching the contrary conclusion, the District
Court relied heavily on the declaration of Jon Gieselman, DIRECTV's Senior Vice-President of Advertising and Public Relations. However, Gieselman merely stated that the common misconception
amongst first-time purchasers of HD televisions is
that “they will automatically get exceptional clarity
on every channel” just by plugging their new television sets into the wall. Nothing in Gieselman's declaration indicates that consumers mistakenly believe that hooking up their HD televisions to an
analog cable feed will produce an unwatchably distorted picture. More importantly, the Internet Advertisements do not claim that the “OTHER TV” is
an HD television set, or that the corresponding im-

For these reasons, we conclude that the District
Court exceeded its permissible discretion in preliminarily enjoining DIRECTV from disseminating the
Internet Advertisements.
B. Irreparable Harm

[23][24][25] In general, “[t]he likelihood of injury
and causation will not be presumed, but must be
demonstrated in some manner.” Id. We have held,
however, that these elements may be presumed
“where [the] plaintiff demonstrates a likelihood of
success in showing literally false [the]
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*162 comparative advertisement which mentions
[the] plaintiff's product by name.” Castrol, Inc.,
977 F.2d at 62. We explained the reason for the
presumption in McNeilab, Inc. v. American Home
Products Corp., 848 F.2d 34 (2d Cir.1988). There,
we observed that in the case of a “misleading, noncomparative commercial[ ] which tout[s] the benefits of the product advertised but ma[kes] no direct
reference to any competitor's product,” the injury
“accrues equally to all competitors; none is more
likely to suffer from the offending broadcasts than
any other.” Id. at 38. Thus, “some indication of
actual injury and causation” is necessary “to satisfy
Lanham Act standing requirements and to ensure
[the] plaintiff's injury [is] not speculative.” Id. By
contrast, where the case presents a false comparative advertising claim, “the concerns ... regarding
speculative injury do not arise.” Id. This is because
a false “comparison to a specific competing product
necessarily diminishes that product's value in the
minds of the consumer.” Id. Accordingly, no proof
of likely injury is necessary.

market where TWC is the franchisee. The District
Court's order also forbids the dissemination of “any
other advertisement disparaging the video or audio
quality of TWC or cable high-definition (‘HDTV’)
programming as compared to that of DIRECTV or
satellite HDTV programming.” As worded, this
statement could be construed to prohibit the unfavorable comparison of even TWC's analog programming. To eliminate any ambiguity, we instruct
the District Court to change the phrase “TWC or
cable” to “TWC's or cable's,” and the phrase
“DIRECTV or satellite” to “DIRECTV's or satellite's.”

[26] Although neither of the television commercials
identifies TWC by name, the rationale for a presumption of irreparable harm applies with equal
force to this case. The Revised Shatner Commercial
explicitly disparages the picture quality of “cable.”
As the District Court found, TWC is “cable” in the
areas where it is the franchisee. Time Warner
Cable, Inc., 475 F.Supp.2d at 308. Thus, even
though Shatner does not identify TWC by name,
consumers in the markets covered by the preliminary injunction would undoubtedly understand his
derogatory statement, “settling for cable would be
illogical,” as referring to TWC. Because the Revised Shatner Commercial “necessarily diminishes”
TWC's value “in the minds of the consumer,” the
District Court properly accorded TWC a presumption of irreparable harm. McNeilab, Inc., 848 F.2d
at 38.
The Revised Simpson Commercial, unlike the original version pulled in December 2006, does not
explicitly refer to “cable.” However, the fact that

the commercial does not name plaintiff's product is
not necessarily dispositive. As we said in Ortho
Pharmaceutical Corp. v. Cosprophar, Inc., 32 F.3d
690 (2d Cir.1994), the application of the presumption is disfavored “where the products are not obviously in competition or where the defendant's advertisements make no direct reference to any competitor's products.” Id. at 696 (emphasis added);
see also Hutchinson v. Pfeil, 211 F.3d 515, 522
(10th Cir.2000) (“[T]he presumption [of irreparable
injury] is properly limited to circumstances in
which injury would indeed likely flow from the defendant's objectionable statements, i.e., when the
defendant has explicitly compared its product to the
plaintiff's or the plaintiff is an obvious competitor
with respect to the misrepresented product.”(citing
Ortho Pharm. Corp., 32 F.3d at 694)). According to
a survey in the record, approximately 90% of
households have either cable or satellite service.
Given the nearly binary structure of the television
services market, it would be obvious to consumers
that DIRECTV's claims of superiority are aimed at
diminishing the value of cable-which, as discussed
above, is synonymous with TWC in the areas
covered by the preliminary injunction. Therefore,
although the Revised Simpson Commercial does
not explicitly mention TWC or cable, it
“necessarily diminishes” the value of TWC's
product. McNeilab, Inc., 848 F.2d at 38. The District Court thus did not err in presuming that TWC
has “a reasonable basis” for believing that the advertisement will likely cause *163 it injury. CocaFN5
Cola Co., 690 F.2d at 316.

CONCLUSION
For the foregoing reasons, we AFFIRM the preliminary injunction in part, VACATE it in part, and
REMAND for further proceedings consistent with
this opinion.
C.A.2 (N.Y.),2007.
Time Warner Cable, Inc. v. DIRECTV, Inc.
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FN5. Because we conclude that irreparable
injury was properly presumed, we need not
address the District Court's alternative rationale that DIRECTV's breach of the stipulation supports a finding of irreparable injury.
In sum, we conclude that the District Court did not
exceed its allowable discretion in preliminarily enjoining the further dissemination of the Revised
Simpson and Revised Shatner Commercials in any
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