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CURRENT ISSUES AND RULEMAKING PROJECTS

DIVISION OF CORPORATION FINANCE

JULY 25, 2000

In addition to this outline, several other sources of information about issues involving the

Division of Corporation Finance are available in the "Current SEC Rulemaking" section of the

Securities and Exchange Commission’s web site, http://www.sec.gov:

Releases, Staff Legal Bulletins, Staff Accounting Bulletins

Division of Corporation Finance: Frequently Requested Accounting and Financial

Reporting Interpretations and Guidance

Division of Corporation Finance: Current Accounting and Disclosure Issues in the Division

of Corporation Finance

Division of Corporation Finance: Manual of Publicly Available Telephone Interpretations

(including updates)
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A number of the forms and regulations administered by the Division are available in the

"Small Business Information" section of the web site.

I. DIVISION ORGANIZATION AND EMPLOYMENT OPPORTUNITIES

The Division's organizational structure follows:

Division Director - David B. H. Martin (202) 942-2800

Deputy Director - Michael McAlevey (202) 942-2810

Operations

Principal Associate Director (Disclosure Operations)

- Shelley Parratt (202) 942-2830

Associate Director (Disclosure Operations)

- James Daly

Associate Director (Disclosure Operations)

- William L. Tolbert,Jr.

Disclosure Support

Associate Director (Legal)

- Martin P. Dunn (202) 942-2890

Associate Director (Regulatory Policy)

- Mauri Osheroff (202) 942-2840

 

Associate Director (Chief Accountant)

- Robert Bayless (202) 942-2850

Senior Counsel to the Director

- Anita Klein (202) 942-2980

Assistant Directors

Health Care and Insurance

- Jeffrey P. Riedler (202) 942-1840
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Consumer Products

- H. Christopher Owings (202) 942-1900

Computers and Office Equipment

- James Daly (202) 942-1800

Natural Resources

- Roger Schwall (202) 942-1870

Transportation and Leisure

- William L. Tolbert, Jr. (202) 942-1850

Manufacturing and Construction

- Steven Duvall (202) 942-1950

Financial Services

- Todd Schiffman (202) 942-1760

Real Estate and Business Services

- Paula Dubberly (202) 942-1960

Small Business

- Richard Wulff (202) 942-2950

Electronics and Machinery

- Peggy Fisher (202) 942-1880

Telecommunications

- Barry Summer (202) 942-1990

Structured Finance and New Products

- Mark W. Green (202) 942-1940

Other Offices

Office of Chief Counsel

- (vacant), Chief (202) 942-2900
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Office of Mergers and Acquisitions

- Dennis O. Garris, Chief (202) 942-2920

Office of International Corporate Finance

- Paul Dudek, Chief (202) 942-2990

Office of EDGAR and Information Analysis

- Herbert Scholl, Chief (202) 942-2930

Division Employment Opportunities for Accountants and Attorneys

Accountants

The Division has about 110 staff accountants with specialized expertise in the various industry

offices. The Division provides a fast-paced, challenging work environment for accounting

professionals. Our staff works on hot IPOs and current and emerging accounting issues. We

influence accounting standards and practices and interact with the top professionals in the

securities industry.

A staff accountant’s responsibilities include examining financial statements in public filings and

finding solutions to the most difficult and controversial accounting issues. A minimum of three

years’ experience in a public accounting firm or public company dealing with SEC reporting is

required. If you want to experience a unique learning opportunity and explore the depth and

breadth of accounting theory, principles, and practices, call (202) 942-2960 for information on

employment opportunities in the Division.

Attorneys

The Division has about 130 attorneys who process filings and draft and interpret regulations.

Every year, we recruit top law school graduates, and from time to time have positions for lateral

applicants with solid legal skills and experience. Applicants should demonstrate an ability to

accept major responsibilities. We prefer applicants who have had experience in securities

transactions involving public companies. It is also helpful, but not necessary, if applicants have

accounting and/or business training.

Responsibilities include analyzing and commenting on disclosure documents in public offerings,

including those relating to mergers and acquisitions. The positions involve working directly with

companies, their executives, underwriters and investment banking firms, outside counsel and

outside accountants. The work involves innovative financing and business structures. Interested

persons should send resumes to -- Division of Corporation Finance, U.S. Securities and

Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549.

II. MERGERS AND ACQUISITIONS

In addition to the matters in this section, see Section IX.I. below, "Financial Statements in
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Hostile Exchange Offers."

A. Regulation of Takeovers and Security Holder Communications

On October 22, 1999, the Commission adopted a new regulatory scheme for business

combination transactions and security holder communications (Securities Act Release No.

7760). The new rules and amendments became effective January 24, 2000. The amendments

significantly update the existing regulations to meet the realities of today’s markets while

maintaining important investor protections. Specifically, the amendments reduce restrictions on

communications, balance the regulatory treatment of cash and stock tender offers, and update,

simplify and harmonize the disclosure requirements.

1. Reduce Restrictions on Communications

The Securities Act, as well as the proxy and tender offer rules, restrict communications. The new

rules and amendments relax these restrictions by permitting the dissemination of more

information on a timely basis without triggering the need to file a mandated disclosure

document. Under the new scheme, a complete disclosure document still must be provided before

a security holder may vote or tender securities, but other communications regarding the

transaction are permitted. This should permit more informed voting and tendering decisions. The

content of communications is not restricted, but anyone relying on the new rules must file

written communications relating to the transaction on the date of first use, so that all security

holders have access to the information. In particular, the amendments permit more

communications:

before the filing of a registration statement relating to either a stock merger or a stock

tender offer transaction;

before the filing of a proxy statement (regardless of the subject matter or contested nature

of the solicitation); and

regarding a proposed tender offer without "commencing" the offer and requiring the filing

and dissemination of specified information.

The amendments also harmonize the various communications principles applicable to business

combination transactions under the Securities Act, tender offer rules and proxy rules.

Confidential treatment of merger proxy statements is retained, but only under limited

circumstances. Under the new scheme, if parties to a transaction publicly disclose information

beyond that specified in Rule 135, the proxy statement must be filed publicly. If a proxy

statement is filed confidentially, but later the parties disclose information beyond Rule 135, then

the proxy statement must be re-filed publicly.

2. Balance the Regulatory Treatment of Cash and Stock Tender

Offers

Registered stock tender offers (exchange offers) are subject to regulatory delays not imposed on

cash tender offers. A cash tender offer may commence as soon as a tender offer schedule is filed
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and the information disseminated to security holders, while an exchange offer may not

commence before a registration statement is filed and becomes effective. The delay associated

with exchange offers may cause some bidders to favor cash over stock as consideration in a

business combination transaction. In addition, the different regulatory treatment can give a

bidder offering cash a timing advantage over a competing bidder offering stock. The amendments

adopted balance the regulatory treatment of cash and stock tender offers to the extent

practicable.

Under the new rules third-party or issuer exchange offers may commence as early as the filing of

a registration statement, or on a later date selected by the bidder, before effectiveness of the

registration statement. As a result, a bidder offering securities will not need to wait until

effectiveness to commence an exchange offer. Early commencement is not mandatory, but rather

at the election of the bidder. A bidder may file a registration statement, wait for staff comments,

if any, and then decide to commence its offer. Any securities tendered in the offer could not be

purchased until after the registration statement becomes effective, the minimum 20 business day

tender offer period has expired, and all material changes are disseminated to security holders

with adequate time remaining in the offer to review and act upon the information. A bidder need

not deliver a final prospectus to security holders. Security holders may withdraw tendered

securities at any time before they are purchased by the bidder.

3. Updating, Simplifying and Harmonizing the Disclosure

Requirements

The procedural and disclosure requirements for business combination transactions vary

depending upon the form of the transaction. The amendments clarify and harmonize many of the

requirements. The amendments also make the requirements easier to understand and facilitate

compliance with the regulations.

The substantive disclosure requirements for tender offers, going-private transactions and other

extraordinary transactions remain substantially the same, but are moved to one central location

within the rules, called "Regulation M-A." In some cases, harmonization reduces the disclosure

requirements. The amendments also update the rules in several respects. The more significant

amendments:

combine the existing schedules for issuer and third-party tender offers into one new

schedule available for all tender offers, called "Schedule TO";

require a plain English summary term sheet in all tender offers, mergers and going-private

transactions, except when the transaction is already subject to the plain English

requirements of the Securities Act rules;

update and generally reduce the financial statements required for business combinations;

require pro forma and related financial information in negotiated cash tender offers when

the bidder intends to engage in a back-end securities transaction;

permit an optional subsequent offering period after completion of a tender offer during
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which security holders can tender their shares without withdrawal rights;

revise Rule 13e-1, which requires issuers to report intended repurchases of their own

securities once a third-party tender offer has commenced, so that the required information

need not be disseminated to security holders and to provide an exclusion from the rule for

certain periodic, routine purchases;

conform the current security holder list requirement in the tender offer rules with the

comparable provision in the proxy rules so that the list will include non-objecting

beneficial owners; and

clarify the rule that prohibits purchases outside a tender offer (Rule 10b-13), codify prior

interpretations of and exemptions from the rule; add several new exceptions to the rule,

and redesignate it as new Rule 14e-5.

B. Cross-Border Tender Offers, Rights Offers and Business

Combinations

The Commission has adopted exemptive provisions to facilitate the inclusion of U.S. investors in

tender and exchange offers, business combinations and rights offerings for the securities of

foreign companies. (Securities Act Release No. 7759 (October 22, 1999)).

1. Reasons for the Exemptions

Although it is very common for U.S. persons to hold securities of foreign companies, they often

are unable to participate fully in tender offers, rights offerings and business combinations

involving those securities. Offerors often exclude U.S. security holders due to conflicts between

U.S. regulation and the regulation of the home jurisdiction or the perceived burdens of

complying with multiple regulatory regimes.

In tender offers where the bidder is offering its own securities and rights offers where existing

shareholders are offered the opportunity to buy more stock, in the absence of an exemption

(such as the new exemptions contained in the release), inclusion of U.S. holders would require

registration under the Securities Act. Registration requires the issuer to provide to shareholders

financial statements prepared in accordance with U.S. accounting standards. Also, the issuer

would incur an ongoing reporting obligation in the United States.

2. Harmful Effects of Excluding U.S. Investors

U.S. investors often are unable to receive the full benefits offered to other investors in these

types of offshore transactions. When bidders exclude the U.S. security holders from tender or

exchange offers, the U.S. investors are denied the opportunity to receive the full value of the

premium offered for their shares. (In some cases, these holders may eventually have their

securities acquired in a compulsory acquisition when the offeror completes the acquisition.)

Similarly, when issuers exclude their U.S. security holders from participation in rights offerings,

the U.S. investors lose the opportunity to retain their relative ownership position or possibly to

purchase at a discount. (In some instances, they may be able to receive the cash value of their
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rights.)

These offshore transactions may affect the interests of the U.S. investors in the foreign securities,

regardless of whether they receive information about the transaction or are able to participate

directly in the offer. For example, market activity in the stock after announcement of a tender

offer may affect the price of the stock. Even though U.S. investors cannot participate in the

tender offer, they must react to the event by deciding whether to sell, hold, or buy additional

securities. Offerors will often take affirmative steps to prevent their informational materials from

being disseminated in the United States as a means to avoid triggering U.S. regulatory

requirements. U.S. investors, therefore, must make this decision without the benefit of

information required by either U.S. or foreign securities regulation.

3. The Exemptions

The new exemptions balance the need to promote the inclusion of U.S. investors in these types

of cross-border transactions against the need to provide U.S. investors with the protections of the

U.S. securities laws. The U.S. anti-fraud and anti-manipulation rules and civil liability provisions

will continue to apply to these transactions. The rule changes became effective January 24,

2000.

New provisions in the tender offer rules exempt:

tender offers for the securities of foreign private issuers from most provisions of the

Exchange Act and rules governing tender offers when U.S. security holders hold 10

percent or less of the foreign company’s securities that are subject to the offer (the "Tier I

exemption").

tender offers from certain limited provisions of the Securities Exchange Act of 1934 and

rules governing tender offers when U.S. security holders hold 40 percent or less of a

foreign private issuer’s securities that are subject to the offer (the "Tier II exemption"). The

Tier II exemption represents a codification of current exemptive and interpretive positions

that eliminate frequent areas of conflict between U.S. and foreign regulatory requirements.

tender offers for the securities of foreign private issuers from Rule 10b-13 of the Exchange

Act (redesignated Rule 14e-5 in the Regulation M-A rulemaking), which will permit

purchases outside the tender offer during the offer when U.S. security holders hold 10

percent or less of the subject securities.

In addition, two new exemptions from the Securities Act registration and Trust Indenture Act

provisions exempt:

under new Rule 801, rights offerings of equity securities by foreign private issuers from the

registration requirements of the Securities Act when U.S. security holders hold 10 percent

or less of the securities.

under new Rule 802, securities issued in an exchange offer, merger or similar transaction

for a foreign private issuer from the registration requirements of the Securities Act and the
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qualification requirements of the Trust Indenture Act when U.S. security holders hold 10

percent or less of the subject class of securities.

Some of the more significant changes from the November 1998 proposals include:

The U.S. ownership thresholds for the Rule 801 and Rule 802 registration exemptions have

been increased from five to 10 percent.

Under a "cash-only alternative" for Tier I tender offers, bidders will be permitted to offer

cash in the United States while offering securities offshore without violating the equal

treatment requirements of the tender offer rules. The bidder must have a reasonable basis to

believe that the cash being offered to U.S. security holders is substantially equivalent to the

value of the consideration being offered to non-U.S. holders.

Holders in both rights offerings and exchange offers would receive restricted stock under

Rule 144 only to the extent their existing holdings were restricted. We had proposed

treating all securities issued in rights offerings as restricted.

In determining U.S. ownership, an offeror would be required to "look through" the record

ownership of certain brokers, dealers, banks or nominees holding securities for the

accounts of their customers. Ten percent holders, foreign or domestic, are excluded from

the calculation, rather than just foreign 10 percent holders as had been proposed.

Securities held by the bidder also are excluded from the calculation.

C. Current Issues

1. Disclosure Issues Arising in Tender Offers for Limited

Partnership Units

Several tender offers for limited partnership interests have commenced where the price offered is

significantly below the amount originally paid for the units, prices paid for the interests in the

secondary markets, and/or recent appraisals of the assets owned by the partnership. Some of

these tender offers have been conducted by the general partner of the limited partnership, while

others have been conducted by unaffiliated parties.

Since most of these transactions have been structured as cash offers for less than all of the

outstanding limited partnership units, these transactions generally have not been subject to the

roll-up or going private rules, both of which require enhanced disclosure regarding the fairness

of the transaction and any conflicts of interests presented by the party making the transaction.

However, many of the same concerns that led to the development of a specialized regulatory

scheme for roll-ups of limited partnerships are raised by these transactions -- notably the conflict

of interest presented by the participation of affiliated entities in purchasing the limited

partnership interests and the inability of these investors to realize fair market value for their

interests through a trading market, as opposed to accepting what is perceived as an "inadequate

offer."
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In preparing disclosure documents for these transactions, bidders are advised to remember that

the 1991 release adopting the roll-up provisions specifically addresses transactions which,

although by definition not roll-ups, raise similar concerns. The release states that the disclosure

required by the roll-up rules must be considered from an antifraud perspective (Securities Act

Release No. 6922 (October 30, 1991)). Bidders are also advised to provide balanced disclosure

as required by Securities Act Release No. 6900 (June 17, 1991), including describing risks of the

transaction in bullet form on the cover page, providing a detailed table of contents and writing

the document in "plain English."

The staff is closely reviewing the disclosure in these transactions and expects that bidders,

whether or not affiliated with the general partner, will provide investors with sufficient

disclosure to consider adequately the conflicts presented by any affiliation between the bidder

and the general partner and disparities between the value of their interests and the consideration

offered, including whether any reports or appraisals that are materially related to the transaction

have been prepared by a third party. Financial information relating to the partnership also

should be provided, such as selected financial data required by Item 301 of Regulation S-K. If

the target partnership is a real estate limited partnership, disclosure comparable to that required

by Items 14 (description of real estate) and 15 (operating data) of Form S-11 should be

provided. An unaffiliated bidder is required to disclose only information that is otherwise

publicly available unless it has received non-public information from the target, in which case

the non-public information also would need to be disclosed. Soliciting dealer fees or any other

payments to brokers, dealers or agents for soliciting tenders should be prominently disclosed in

the offering documents.

2. Investment Banking Firm Disclaimers

Boards of directors of companies soliciting shareholder voting and/or investment decisions in

connection with mergers and other extraordinary transactions often retain investment banking

firms as financial advisors, in many cases to render an opinion on the financial fairness of the

transaction. In connection with its review of proxy statements, Securities Act registration

statements and other Commission filings made in this context, the staff increasingly has observed

the appearance of disclaimers by or on behalf of the financial advisor regarding shareholders'

right to rely on a fairness opinion that the advisor has furnished to the registrant's board, a

special committee of the board, and/or the registrant. Examples of such disclaimers include the

following:

"No one other than the Board of Directors [or the Special Committee and/or the

Company] has the right to rely on this opinion;"

"This opinion is provided solely/only to the Board of Directors [or the Special

Committee and/or the Company]:"

"This opinion is solely/only for the benefit of the Board of Directors [or the Special

Committee and/or the Company];"

"No one may rely on this opinion without the prior consent of the Financial Advisor;"
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and

"This opinion is addressed [solely/only] to the Board of Directors [Special Committee

and/or the Company] and is not intended to be relied upon by any shareholder."

During the review and comment process, the staff has objected to such statements as inconsistent

with the balance of the registrant's disclosure addressing the fairness to shareholders of the

proposed transaction from a financial perspective. Specifically, the staff has requested that any

such direct or indirect disclaimer of responsibility to shareholders, whether made by or on behalf

of the financial advisor, be deleted from any portion of the disclosure document in which it

appears (including exhibits). Alternatively, the registrant may add an explanation that clarifies:

(a) the basis for the advisor's belief that shareholders cannot rely on its

opinion, including (but not limited to) whether the advisor intends to

assert the substance of the disclaimer as a defense to shareholder claims

that might be brought against it under applicable state law;

(b) whether the governing state law has addressed the availability of such a

defense to the advisor in connection with any such shareholder claim; if

not, a statement must added that the issue necessarily would have to be

resolved by a court of competent jurisdiction; and

(c) that the availability or non-availability of such a defense will have no

effect on the rights and responsibilities of the board of directors under

governing state law, or the rights and responsibilities of the board or the

advisor under the federal securities laws.

3. Identifying the Bidder in a Tender Offer

Rule 14d-1(c)(1) of Regulation 14D defines "bidder" in a tender offer as "any person who makes

a tender offer or on whose behalf a tender offer is made." The term bidder, for Regulation 14D

purposes, does not include an issuer that makes a tender offer for its own securities. Each bidder

in a tender offer subject to Regulation 14D must file a Schedule TO and disseminate the

information required by that schedule.

The determination of who is the bidder does not necessarily stop at the entity used to make the

offer and purchase the securities. Rule 14d-1(c)(1) also requires persons "on whose behalf" the

tender offer is being made to be included as bidders. For instance, where a parent company

forms an acquisition entity for the purpose of making the tender offer, both the acquisition entity

and the parent company are bidders even though the acquisition entity will purchase all

securities tendered. The staff views the acquisition entity as the nominal bidder and the parent

company as the real bidder. They both should be named bidders in the Schedule TO. Each offer

must have at least one real bidder, and there can be co-bidders as well.

The fact that the parent company or other persons control the purchaser through share

ownership does not mean that the entity is automatically viewed as a bidder. Instead, we look at

the parent's or control person's role in the tender offer. Bidder status is a question that is
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determined by the particular facts and circumstances of each transaction. A similar analysis of

bidder status is made in a tender offer subject only to Regulation 14E. When we analyze who is

the bidder, some relevant factors include:

Did the person play a significant role in initiating, structuring, and negotiating the tender

offer?

1.

Is the person acting together with the named bidder?2.

To what extent did or does the person control the terms of the offer?3.

Is the person providing financing for the tender offer, or playing a primary role in obtaining

financing?

4.

Does the person control the named bidder, directly or indirectly?5.

Did the person form the nominal bidder, or cause it to be formed?, and6.

Would the person beneficially own the securities purchased by the named bidder in the

tender offer or the assets of the target company?

7.

One or two of these factors may control the determination, depending on the circumstances.

These factors are not exclusive.

We also consider whether adding the person as a named bidder means shareholders will receive

material information that is not otherwise required under the control person instruction,

Instruction C to Schedule TO. However, this issue is not dispositive of bidder status. A person

who qualifies as a bidder under Rule 14d-1(c)(1) must be included as a bidder on the Schedule

TO even if the disclosure in the Schedule TO will not change as a result. Instruction C elicits

information about the control persons of the bidder. Merely disclosing the Instruction C

information does not eliminate the requirement that the real bidder sign the Schedule TO and

take direct responsibility for the disclosure. Where the real bidder does not sign the Schedule

TO and does not provide the required disclosure, the parties run the risk of having to extend the

offer to provide a full 20 business day period for shareholders to consider the new information.

If a named bidder is an established entity with substantive operations and assets apart from those

related to the offer, the staff ordinarily will not go further up the chain of ownership to analyze

whether that entity's control persons are bidders. However, it still would be possible for other

parties involved with the offer to be co-bidders. The factors listed above would be used in the

analysis. In addition, we would consider the degree to which the other party acted with the

named bidder, and the extent to which the other party benefits from the transaction.

 

4. Schedule 13E-3 Filing Obligations of Issuers or

Affiliates Engaged in a Going-Private Transaction

Generally, Exchange Act Rule 13e-3 requires that each issuer and affiliate engaged, directly or

indirectly, in a going-private transaction file a Schedule 13E-3 with the Commission and furnish

the required disclosures (e.g., the statement of "reasonable belief" as to the fairness or unfairness

of the proposed transaction) directly to the holders of the class of equity securities that is the

subject of the transaction. A joint filing may be permissible in this situation, provided each filing
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person individually makes the required disclosures and signs the Schedule 13E-3.

Two separate but related issues may be raised with respect to the determination of "filing-

person" status in situations where a third party proposes a transaction with an issuer that has at

least one of the requisite "going-private" effects: first, what entities or persons are "affiliates" of

the issuer within the scope of Rule 13e-3(a)(1) and, second, when should those affiliates be

deemed to be engaged, either directly or indirectly, in the going-private transaction. Resolution

of both issues necessarily turns on all relevant facts and circumstances of a particular

transaction. The following considerations should be noted:

(a) The staff consistently has taken the position that members of senior management

of the issuer that is going private are affiliates of that issuer. Depending on the

particular facts and circumstances of the transaction, such management also might be

deemed to be engaged in the transaction. As a result, such management-affiliates may

incur a Schedule 13E-3 filing obligation separate from that of the issuer. For

example, the staff has taken the position that members of senior management of an

issuer that will be going private are required to file a Schedule 13E-3 where the

transaction will be effected through merger of the issuer into the purchaser or that

purchaser's acquisition subsidiary, even though:

(i) such management's involvement in the issuer's negotiations with the

purchaser is limited to the terms of each manager's future employment with

and/or equity participation in the surviving company; and

(ii) the issuer's board of directors appointed a special committee of outside directors

to negotiate all other terms of the transaction except management's role in the

surviving entity.

An important aspect of the staff's analysis was the fact that the issuer's management

ultimately would hold a material amount of the surviving company's outstanding

equity securities, occupy seats on the board of this company in addition to senior

management positions, and otherwise be in a position to "control" the surviving

company within the meaning of Exchange Act Rule 12b-2 (i.e., "possession, direct or

indirect, of the power to direct or cause the direction of the management and policies

of a person, whether through the ownership of voting securities, by contract, or

otherwise.").

(b) Questions have arisen regarding the nature and scope of the Schedule 13E-3 filing

obligation of an acquiring person, or "purchaser," in a merger or other going-private

transaction. In the situation described in (a) above, where management of the issuer-

seller that will be going private is essentially "on both sides" of the transaction, the

purchaser also may be deemed to be an affiliate of the issuer engaged in the

transaction and, as a consequence, required to file on Schedule 13E-3. See Exchange

Act Release No. 16075 (August 2, 1979) (noting that "affiliates of the seller often

become affiliates of the purchaser through means other than equity ownership, and

thereby are in control of the seller's business both before and after the transaction. In
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such cases the sale, in substance and effect, is being made to an affiliate of the issuer

...."). Accordingly, the issuer-seller, its senior management and the purchaser may be

deemed Schedule 13E-3 filing persons in connection with the going-private

transaction. Where the purchaser has created a merger subsidiary or other acquisition

vehicle to effect the transaction, moreover, the staff will "look through" the

acquisition vehicle and treat as a separate, affiliated purchaser the intermediate or

ultimate parent of that acquisition vehicle. Accordingly, both the acquisition vehicle

and the entity or person who formed it to acquire the issuer would have separate

filing obligations (although, as noted, a joint filing may be permitted by the staff).

III. ELECTRONIC FILING AND TECHNOLOGY

A. EDGAR

The Commission's Electronic Data Gathering, Analysis, and Retrieval ("EDGAR") system has

been operational since 1992, with mandated electronic filing by those subject to the Division's

review beginning in April 1993. Electronic filings are publicly available on a 24-hour delayed

basis in the "EDGAR Database" area of the Commission’s web site, http://www.sec.gov. This

area also contains other information about EDGAR, including an outline entitled "Electronic

Filing and the EDGAR System: A Regulatory Overview." The following events are of current

interest:

* 1. EDGAR Modernization and Related Rule Amendments

On June 22, 1998, the Commission awarded to TRW, Inc. a three year contract for the

modernization of the EDGAR System, with options for contract extensions for up to five years.

The EDGAR architecture will be converted to an Internet-based system using Hyper Text

Markup language ("HTML") as the filing format, and also will support the attachment of

graphical files. The new system is expected to reduce costs and efforts of preparing and

submitting electronic filings, as well as permit more attractive and readable documents.

On May 17, 1999, the Commission issued Securities Act Release No. 7684 adopting new rules

and amendments to existing rules and forms in connection with the first stage of EDGAR

modernization. The rules became effective June 28, 1999.

On June 28, the Commission began accepting live filings submitted in HTML, as well as

documents submitted in the currently required American Standard Code for Information

Interchange ("ASCII") format. Filers have the option of accompanying their required filings with

unofficial copies in Portable Document Format ("PDF"). Filers also are encouraged to submit

test filings that include documents in HTML and PDF format.

On April 24, 2000, the Commission issued Securities Act Release No. 7855 adopting rule

amendments in connection with the next stage of EDGAR modernization, which was

implemented May 30, 2000. The release addresses the following new features of the system and

related rule changes:

the ability to include graphic and image files in HTML documents;
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the expanded ability to use hyperlinks in HTML documents, including links between

documents within a submission and to previously filed documents on our public web

site EDGAR database at www.sec.gov; and

the addition of the Internet as an available means of transmitting filings to the

EDGAR system.

The release removes the requirement for filers to submit Financial Data Schedules, effective

January 1, 2001. It also removes diskettes as an available means of transmitting filings to the

EDGAR system, effective July 10, 2000. All other rule changes became effective May 30, 2000.

The proposing release (Securities Act Release No. 7803, February 25, 2000) solicited comments

on the concept of requiring more filings to be made electronically, such as Forms 3, 4, 5, 144,

and foreign private issuer filings. The Commission will consider the comments received in

connection with future rule proposals.

2. Paper Filings No Longer Accepted

The Commission has adopted a new electronic filing rule (Rule 14 of Regulation S-T) to make it

clear that it will no longer accept filings made in paper that should have been filed

electronically. See Release No. 33-7472 (October 24, 1997). The rule became effective January

1, 1998. If a filer submits a paper document required to be filed electronically, and does not

follow the appropriate procedures for a temporary or continuing hardship exemption outlined in

Rules 201 and 202 of Regulation S-T, the filing will not be accepted or processed. If the filing

desk receives a document by courier it will be given back to the courier, and if received through

the mail or other delivery service, it will be returned by mail.

* B. Electronic Delivery of Information

The Commission has issued a series of interpretive releases and rules addressing the use of

electronic media to deliver or transmit information under the federal securities laws. These

initiatives reflect the Commission’s continuing recognition of the benefits that electronic

technology provides to the financial markets. These releases are premised on the belief that the

use of electronic media should be at least an equal alternative to the use of paper delivery.

1. 1995 Interpretive Release

The first interpretive release (Securities Act Release No. 7233 (Oct. 6, 1995)) provides guidance

to issuers who use electronic media to comply with the applicable delivery requirements of the

federal securities laws. Information distributed through electronic means may be viewed as

satisfying the delivery requirements of the federal securities laws if it results in the delivery to the

intended recipients of substantially equivalent information as they would have had if the

information were delivered in paper form. The release advises issuers to consider the following:

Has timely and adequate notice been provided to the investor that the information is

available?
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Does the investor have access to the information? Specifically:

is it practically accessible?

is it available on-line for as long as a delivery requirement applies?

does the investor have the opportunity to retain the information or have ongoing

access equivalent to personal retention?

is it available in paper upon request?

Does the selected distribution method provide reasonable assurance that it will result

in delivery? Examples for consideration by persons with delivery obligations include:

an investor has given an informed consent to receive the information through a

particular electronic medium and been provided appropriate notice and access;

there is evidence that the investor actually received the information (for example,

electronic mail return receipt or confirmation of downloading);

the information is provided by facsimile to an investor who has provided a fax

machine number;

the investor has accessed an electronic document with hypertext linking to a

document required to be delivered; or

an investor returns an order form available only through an electronically delivered

document.

The release also contains numerous examples applying these concepts to specific fact situations.

2. 1996 Interpretive Release and Rulemaking

The second interpretive release primarily addresses issues associated with the electronic delivery

of information by broker-dealers, transfer agents and investment advisers under certain Exchange

Act and Advisers Act rules (Securities Act Release No. 7288 (May 9, 1996)). The release also

contains a section following up the 1995 release with additional examples.

At the same time, the Commission also adopted a number of technical amendments to its rules

and forms intended to codify some interpretations set out in the 1996 release (Securities Act

Release No. 7289 (May 9, 1996)). Most changes relate to rules that require distribution of

information by mail, or rules that require presentation of information in a specified type size or

font, or in red ink or bold-face type. For example, if a rule requires presentation of a legend

using a specified type size and font, the rule now provides that if an electronic medium is used,

the legend must be presented using any means reasonably calculated to draw attention to it.

3. 2000 Interpretive Release

The most recent interpretive release addresses a number of questions concerning the use of

AM2KProgram http://www2.acc.com/education2000/am/cm00/html/rulemaking.html

20 of 88 1/10/2009 10:27 AM



electronic media under the federal securities laws (Securities Act Release No. 7856 (Apr. 25,

2000)).

 

a. Electronic Delivery

The release resolves several issues arising out of the 1995 and 1996 releases on the use of

electronic media to satisfy delivery obligations under the federal securities laws. In brief, the

release:

clarifies that, in addition to written consent, investors and security holders may

consent to electronic delivery of documents telephonically, as long as the consent is

obtained in a manner that assures its validity and a record of the consent is retained;

permits market intermediaries (such as broker-dealers and banks) to obtain consent to

electronic delivery of documents on a "global," multiple-issuer basis, as long as the

consent is informed;

clarifies that issuers and market intermediaries may deliver documents electronically

in portable document format, or PDF, as long as investors and security holders are

adequately informed of the requirements to download PDF and are provided with any

necessary software and assistance;

clarifies that a hyperlink embedded within a prospectus or any other document

required to be filed or delivered under the federal securities laws causes the

hyperlinked information to be a part of that document; and

clarifies that the close proximity of information on a web site to a public offering

prospectus does not, by itself, make that information an "offer to sell," "offer for sale"

or "offer" within the meaning of the federal securities laws.

b. Web Site Content

The release also provides guidance on an issuer’s responsibility under the anti-fraud provisions

of the federal securities laws for information on a third-party web site to which the issuer has

established a hyperlink and for its web site communications when conducting a public offering.

(i) Responsibility for Hyperlinked Information

Issuers have been concerned that by establishing a hyperlink from their corporate web sites to

information on a third-party web site they may be held liable for any material misstatements

contained in the hyperlinked information. The release confirms that the attribution of

hyperlinked information on the third-party web site to an issuer depends on the facts and

circumstances of the particular situation. Hyperlinked information will be considered to be

"adopted" by an issuer if the issuer, explicitly or implicitly, has endorsed or approved the

hyperlinked information. The release discusses three, non-exclusive factors that are relevant in

answering this question: the context of the hyperlink, the risk of investor confusion and the
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presentation of the hyperlinked information.

(ii) Web Site Content When in Registration

The release reminds issuers that, when in registration, their web site content, like their other

communications to the securities markets, is subject to Section 5 of the Securities Act. Issuers

are directed to the Commission’s long-standing guidance on permissible business and financial

communications while in registration and instructed on how to apply this guidance to their

Internet web sites. This guidance (which was originally directed only to publicly-traded

companies) is extended to non-reporting issuers conducting initial public offerings as well.

c. Registered Offerings

The release discusses two fundamental legal principles that have shaped, and will continue to

shape, the Commission's view on the evolving practices for conducting online registered

offerings. First, offering participants can neither sell, nor make contracts to sell, a security before

effectiveness of the related registration statement. Consequently, no offer to buy may be

accepted and no part of the purchase price may be received for a security until the registration

statement becomes effective. Second, until delivery of the final prospectus has been completed,

offers cannot be made outside of a Section 10 prospectus (except in connection with business

combinations). The Commission reserves the development of detailed procedures for conducting

online registered offerings to further staff interpretation and Commission regulatory action as it

gains more experience through the review and comment process.

d. Private Placements Under Regulation D

The 1995 release indicated that an issuer’s use of a web site in connection with a purported

private offering would constitute a "general solicitation" and disqualify the offering as "private."

Subsequently, the staff issued interpretive guidance to a registered broker-dealer and an affiliated

entity that proposed to invite previously unknown prospective investors to complete a

questionnaire posted on the affiliate’s web site in order to build a database of accredited and

sophisticated investors for the broker-dealer. The guidance permitted prospective investors, once

qualified to access a password-restricted web page containing information about private

offerings, so long as they were restricted to participating in offerings posted on the web site after

they had opened an account with the broker-dealer. (See the discussion of the staff’s interpretive

letter to IPONET (July 26, 1996) in Section X.E. below.)

The release reminds issuers contemplating an online private offering and web site operators

purporting to facilitate these transactions that their offering activities must not involve a "general

solicitation." The release points out that one method of ensuring that a general solicitation is not

involved is to establish the existence of a "pre-existing, substantive relationship" and that,

generally, staff interpretations of whether a "pre-existing, substantive relationship" exists have

been limited to procedures established by broker-dealers in connection with their customers.

The presence or absence of a general solicitation, however, is always dependent on the facts and

circumstances of each particular case.
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In addition, web site operators need to consider whether the activities that they are undertaking

require them to register as broker-dealers under Section 15 of the Exchange Act. Generally,

broker-dealer registration is required to effect transactions in securities even where the securities

are exempt from registration under the Securities Act.

e. Technology Concepts

To facilitate any necessary regulatory action in the future, the release solicits comment on a

number of issues involving the use of electronic media under the federal securities laws,

including:

the circumstances, if any, under which the requirement to deliver a disclosure

document could be satisfied by simply posting the document on an Internet web site;

the circumstances, if any, under which an investor would be deemed to have

consented to electronic delivery of a disclosure document because the investor did

not affirmatively reject electronic delivery, so-called "implied consent";

the circumstances, if any, under which the posting, rather than the direct delivery, of

electronic notice might constitute adequate notice of the availability of electronic

disclosure documents;

issues that arise in the context of "electronic-only" offerings;

the factors, if any, to be considered in determining anti-fraud liability for outdated

information on an issuer’s web site;

permissible communications when in registration by businesses that operate solely

through their web sites; and

issues associated with Internet discussion forums.

4. Additional Guidance

Guidance in this area also is provided by interpretive letters addressing particular issues

regarding electronic dissemination. See Section X of this outline. See also Section VIII.A.5. for

guidance concerning on-line offerings and related communications.

 

 

C. Interpretive Release Relating to Use of Internet Web Sites to Offer

Securities, Solicit Securities Transactions or Advertise Investment

Services Offshore

The Commission issued an interpretive release on March 23, 1998, that provides guidance on the

application of the registration requirements of the U.S. securities laws to offers of securities or
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investment services made on Internet Web sites by foreign issuers, investment companies,

investment advisers, broker-dealers and exchanges. In the release (Securities Act Release No.

7516), the Commission expresses its views on when the posting of offering or solicitation

materials on Internet Web sites would not be considered to be an offering "in the United States."

The release states that, for purposes of the registration requirements only, offshore Internet offers

and solicitation activities would not be considered to be made "in the United States" if Internet

offerors implement measures that are reasonably designed to ensure that their offshore Internet

offers are not targeted to the United States or to U.S. persons. In the Commission’s view,

offshore Internet offers that are not targeted to the United States would not trigger the

registration requirements of the U.S. securities laws, even if U.S. persons are able to access the

Web site offers.

The interpretation suggests measures that Web site offerors could implement to guard against

targeting their offers to the United States. The measures outlined in the release are not exclusive.

Other procedures may suffice to guard against sales to U.S. persons. Under the interpretation’s

general approach, a foreign offeror could post an offer on its Web site without registering the

offer, if: i) the offeror puts a meaningful disclaimer on the Web site that would specify intended

offerees by identifying the jurisdictions in which the offer is or is not being made; and ii) the

offeror implements measures reasonably designed to prevent sales to U.S. persons.

The release explains that the measures suggested under the general approach may not be

adequate for U.S. offerors making offshore Internet offers. Because domestic offerors are very

likely to have significant contacts with the United States, and because investors may reasonably

assume SEC regulation of the Internet offers of domestic entities, the Commission believes that

U.S. offerors making offshore Internet offers should, in addition to following the general

approach, password protect their Web sites to ensure that only non-U.S. persons may access

their unregistered Web site offers.

Offerors may wish to post their offerings on third-party Internet sites or communicate with

offerees through forms of Internet communication that are more directed than through an

Internet Web site posting. Depending on the activities and status of the offerors, implementation

of the measures described under the general approach may not be adequate to guard against

targeting the United States. For example:

If an offeror seeks to have its offshore offer posted on the Web sites of third parties that are

acting on its behalf, such as Web site service providers or underwriters, the offeror should

only use third parties that employ at least the same level of precautions against targeting

the United States as would be adequate for the offeror to employ.

1.

If, to generate interest in their offshore Internet offers, offerors use the services of

investment-oriented Web site sponsors that have a significant number of U.S. clients or

subscribers, then those offerors should employ measures to ensure that only non-U.S.

persons may access the offering materials on their Web sites.

2.

Offerors that address or direct communications, such as e-mail, about their offers to

particular U.S. persons or groups must assume the responsibility of determining when their

offering communications are being sent to persons in the United States, and must fully

3.
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comply with U.S. securities laws.

The release discusses issues that arise under the Securities Act of 1933 when foreign issuers

make offshore Internet offers at the same time they make other offers in the United States.

Offerors of concurrent offerings should consider whether, in addition to following the general

approach, they should implement more restrictive measures to avoid targeting the United States.

The release indicates that:

Offerors of concurrent offshore Internet and U.S. private offers may not use their Web site

offers as a means to solicit investors for their U.S. private offerings. The release suggests

two non-exclusive ways to reach that result. These offerors could either: i) allow

unrestricted access to their offshore Internet offers, but implement procedures to identify

respondents to their Web site offers and restrict them from participating in their U.S.

private offers; or ii) limit access to their offshore Internet offers to only those respondents

who first provide the offerors with information indicating that they are not U.S. persons.

1.

Offerors of concurrent offshore Internet and U.S. registered offers should keep in mind

U.S. securities laws limitations on pre-filing and waiting period communications.

2.

In addition to addressing issues under the Securities Act of 1933, the release provides guidance

on the application of the general approach to the registration obligations under the Investment

Company Act of 1940, the Investment Advisers Act of 1940, and the broker-dealer and

exchange registration provisions under the Securities Exchange Act of 1934.

D. Year 2000 Disclosure Update

In August of 1998, we provided guidance for public companies with respect to their disclosure

obligations about Year 2000 issues and consequences. See Securities Act Release No. 7558. The

following discussion provides guidance with respect to public companies' ongoing Year 2000

disclosure obligations under Release No. 7558.

Do all companies have to continue to provide the disclosure the release describes?

No. A company must only continue to provide Year 2000 disclosure if:

the company's remediation or preparation for the date change or actual date change events

had a material effect on the company's business, financial condition or results of

operations, or

the company reasonably believes that Y2K related issues and consequences may have a

material effect on the company's business, results of operations or financial condition.

Must all companies update the disclosure they made in response to the release?

No. A company should update its disclosure if it reasonably believes disclosure is necessary to

make other statements the company has made not misleading.

Do all companies have to report what occurred on Y2K critical dates such as January 1,
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2000?

No. A company should provide disclosure if the effects of the date change had, or the company

reasonably believes the problems will have, a material effect on the company's business,

financial condition or results of operations.

What disclosure should a company provide with respect to the known effects of Y2K?

A company should provide disclosure with respect to any material Y2K related effects on its

business, financial condition or results of operations. Companies should follow the guidance of

Items 101 and 303 of Regulation S-K when providing disclosure.

What disclosure should a company provide about the effects of Y2K that may have

occurred internally or with third parties but of which the company is not yet aware?

A company should assess the probability of undiscovered problems and provide disclosure if it

reasonably believes the problems could have a material effect on its business, financial condition

or results of operations.

Securities Act Release No. 7558 does not specifically address dates other than January 1,

2000. Do all companies have to continue to address assessment, risk, cost and contingency

plans for any other critical Y2K dates such as February 29, 2000?

No. Each company should apply the analysis of Item 303 of Regulation S-K to its particular

facts and circumstances. If the company determines that it should provide disclosure under that

analysis, then the company should follow the guidance of Release No. 33-7558 as to the

appropriate disclosure.

E. Roadshows

Please see Section VI.A. of this outline. The significant no-action letters that the Division has

issued regarding the electronic transmission of roadshow presentations are summarized in

Section X.C. of this outline. In light of the pending rulemaking, the Division will no longer

respond to interpretive or no-action requests about roadshows.

IV. SMALL BUSINESS ISSUES

A. Recent Small Business Initiatives

The Commission has undertaken several initiatives to help small businesses, including the

following:

A special Corporation Finance headquarters unit specializes in small company filings and

the needs of small businesses, including crafting rules to lessen the burden of Commission's

regulation on these issuers. The telephone number for the unit is (202) 942-2950.

1.

The Commission’s Internet site (http://www.sec.gov) has been enhanced to provide

information specifically designed for small business and access to such Commission

2.
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publications as "Q & A: Small Business and the SEC."

The Division has added a new section to the Small Business Information page on the

Commission's Internet site. The new section, Small Business Forms and Associated

Regulations, will provide guidance to small businesses as they prepare their SEC filings

under the Securities Act of 1933 and Securities Exchange Act of 1934. The new section

contains the text of a number of forms and regulations of interest to small businesses.

Hypertext links between the forms and the regulations are provided, and updates will be

made to reflect the adoption of new rules or changes to existing rules. More forms and

rules will be added in the future.

3.

Since 1996, a number of town hall meetings between the Commission and small businesses

have been conducted throughout the United States. These town hall meetings convey basic

information to small businesses about fundamental requirements that must be addressed

when they wish to raise capital through the public sale of securities. In addition, the

Commission hopes to learn more about the concerns and problems facing small businesses

in raising capital so that programs can be designed to meet their needs, consistent with the

protection of investors. The most recent town hall meeting was held in Anchorage, Alaska

on November 10, 1999.

4.

The 18th annual Government-Business Forum on Small Business Capital Formation was

held in Washington, D.C. on September 13-14, 1999. This platform for small business is

the only governmentally-sponsored national gathering for small business, which offers

annually the opportunity for small businesses to let government officials know how the

laws, rules and regulations are affecting their ability to raise capital. The next Government-

Business Forum will be in Texas in September of 2000.

5.

B. Small Business Rulemaking

1. Rule 504 of Regulation D

On February 25, 1999, the Commission issued a release (Securities Act Release No. 7644)

adopting amendments to Rule 504, the limited offering exemption under Regulation D. Rule 504

permits non-reporting issuers to offer and sell securities to an unlimited number of persons

without regard to their sophistication or experience and without delivery of any specified

information. The aggregate offering price of this exemption is limited to $1 million in any

12-month period, and certain other offerings must be aggregated with the Rule 504 offering in

determining the available sales amount. Before these amendments were adopted, general

solicitation and advertising was permitted and the securities sold under this exemption could be

resold freely by non-affiliates of the issuer.

Unfortunately, there have been some disturbing developments in the secondary markets for some

securities initially issued under Rule 504, and to a lesser degree, in the initial Rule 504 issuances

themselves. These offerings generally involve the securities of "microcap" companies. Recent

market innovations and technological changes, most notably, the Internet, have created the

possibility of nation-wide Rule 504 offerings for securities of non-reporting companies that were

once thought to be sold locally.

As part of the Commission’s comprehensive agenda to deter registration and trading abuses,
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particularly by microcap issuers, in May 1998, the Commission proposed amendments to Rule

504 to eliminate the freely tradable nature of the securities issued under the exemption

(Securities Act Release No. 7541). Under the proposals, these securities could only have been

resold only after the one-year holding period of Rule 144, through registration, or through

another exemption (such as Regulation A) if available. The Commission also solicited comment

on an alternative to revise Rule 504 so it would be substantially similar to its pre-1992 format,

permitting public offerings only where the issuer complies with state registration processes that

require the preparation and delivery of a disclosure document to investors before sale of the

securities. Comment also was solicited on the appropriate treatment for offerings made under

certain state exemptions, such as the one recently developed for sales to accredited investors

(e.g., the Model Accredited Investor Exemption).

Almost all commenters objected to the proposal to make all securities issued in a Rule 504

transaction restricted, since it would require issuers to offer a substantial liquidity discount in all

Rule 504 issuances, even fully state registered ones, causing a significant reduction of capital.

Commenters believed that the alternative approach, which was to reinstitute the rule largely as it

had been in effect for a number of years before 1992, would be equally, if not more, effective. If

an issuer goes through state registration and must deliver a disclosure document to investors,

sufficient information ought to be available in the markets to permit investors to make more

informed investment decisions and thus deter manipulation of Rule 504 securities.

After consideration of the comments, the Commission decided to return to the pre-1992

approach, which should deter microcap fraud without unduly penalizing small businesses. As

amended, Rule 504 establishes the general principle that securities issued under the exemption,

just like the other Regulation D exemptions, will be restricted, and prohibits general solicitation

and general advertising, unless the specified conditions permitting a public offering are met.

These conditions are:

the transactions are registered under a state law requiring public filing and delivery of a

substantive disclosure document to investors before sale. For sales to occur in a state

without this sort of provision, the transactions must be registered in another state with such

a provision and the disclosure document filed in the state must be delivered to all

purchasers before sale in both states; or

1.

the securities are issued under a state law exemption that permits general solicitation and

advertising, so long as sales are made only to accredited investors as that term is defined in

Regulation D.

2.

Most Rule 504 offerings are private. Private Rule 504 offerings are still permitted for up to $1

million in a 12-month period, under the same terms and conditions, except for the specific

disclosure requirements, as offerings under Rules 505 and 506. Securities in these offerings

would be restricted, and these offerings would no longer involve general solicitation and

advertising.

In response to questions the staff has received about the Rule 504 amendments, we would like to

point that for public offerings registered under the provisions of a complying state registration

system (New York and the District of Columbia do not have such a system), such offerings must
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be made exclusively to the citizens of the state(s) of registration. Registration in one state and

attempted sale to the citizens of another state (except for New York and the District of

Columbia) would not meet the public offering requirements and also may violate the law of the

state where registration was not effected. Registration under a state law with sales to citizens of a

foreign jurisdiction would not meet the standards for a public offering under revised Rule 504.

 

 

 

2. Rule 701

On February 25, 1999, the Commission issued a release (Securities Act Release No. 7645)

adopting amendments to Rule 701 under the Securities Act of 1933, which allows private

companies to sell securities to their employees without the need to file a registration statement,

as public companies do. Rule 701 provides an exemption from the registration requirements of

the Securities Act for offers and sales of securities under certain compensatory benefit plans or

written agreements relating to compensation. The exemptive scope covers securities offered or

sold under a plan or agreement between a non-reporting company (or its parents or

majority-owned subsidiaries) and the company’s employees, officers, directors, partners,

trustees, consultants and advisors Before these amendments were adopted, the total amount of

securities that could be offered in the preceding 12 months could not exceed the greater of

$500,000 or an amount determined under one of two formulas (i.e., 15% of the issuer’s total

assets or 15% of the outstanding securities of the class being offered), but in no event more than

$5 million.

In February 1998, the Commission proposed a number of revisions to increase the flexibility and

usefulness of Rule 701, as well as to simplify and clarify the rule (Securities Act Release No.

7511). On February 25, 1999, the Commission issued an adopting release that:

removes the $5 million aggregate offering price ceiling and, instead, sets the maximum

amount of securities that may be sold in a year at the greatest of:

1.

--$1 million (rather than the current $500,000);

--15% of the issuer’s total assets; or

--15% of the outstanding securities of the class;

requires issuers to provide specific disclosure if more than $5 million worth of securities are

to be sold (i.e., a copy of the compensatory benefit plan or contract; a copy of the

summary plan description required by the Employee Retirement Income Security Act of

1974 ("ERISA"), or if the plan is not subject to ERISA, a summary of the plan’s material

terms; risk factors associated with investment in the securities under the plan or agreement;

and the financial statements required in an offering statement on Form 1-A under

2.
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Regulation A);

does not count offers for purposes of calculating the available exempted amounts;3.

harmonizes the definition of consultants and advisors permitted to use the exemption to the

narrower definition of Form S-8, thereby narrowing the scope of eligible consultants and

advisors;

4.

amends Rule 701 to codify current and more flexible interpretations; and5.

simplifies the rule by recasting it in plain English.6.

Non-reporting foreign private issuers will be required to provide the same disclosure as

non-reporting domestic issuers if sales under Rule 701 exceed $5 million in a 12-month period.

When, and if, the Commission accepts international accounting standards or guidelines for filing

and reporting purposes, Rule 701 will be amended to allow theses standards to satisfy Rule

701’s financial statement disclosure obligations for foreign private issuers. For issuers making

smaller offerings, the foreign companies may continue to follow the rule as they have in the past,

which means that "home country" reports may be used, as necessary, to satisfy the antifraud

standards. However, both domestic and foreign private issuers that cross the $5 million barrier

will have to provide the disclosure required under Regulation A, which includes unaudited

financial statements. Where financial statements prepared in accordance with U.S. GAAP are not

provided by the foreign private issuer, a reconciliation to such principles must be attached.

These amendments to Rule 701 became effective on April 7, 1999. The changes to the rule are

not retroactive. Offers and sales made in reliance before the effective date will continue to be

valid if they meet the conditions of the rule before its revision.

Because of errors in the Federal Register version of the adopting release, a different way of

calculating the amount of the exempt offering appears in the Code of Federal Regulations than

that approved by the Commission. On November 5, 1999, the Secretary of the Commission

issued a release (Securities Act Release No. 7645A) to correct the errors. The correction deletes

a reference to the necessity of only making calculations based upon an annual balance sheet.

The original intention was to permit calculations to be made on the basis of interim balance

sheets as long as they were no older than the issuer’s most recent fiscal year end.

V. INTERNATIONALIZATION OF THE SECURITIES MARKETS

A. Foreign Issuers in the U.S. Market

Foreign companies raising funds from the public or having their securities traded on a national

exchange or the Nasdaq Stock Market are generally subject to the registration requirements of

the Securities Act and the registration and reporting requirements of the Exchange Act. The

Commission has provided a separate integrated disclosure system for foreign private issuers that

provides a number of accommodations to foreign practices and policies. These accommodations

include:

interim reporting on the basis of home country and stock exchange practice rather

than quarterly reports;

exemption from the proxy rules and the insider reporting and short swing profit
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recovery provisions of Section 16;

aggregate executive compensation disclosure rather than individual disclosure, if so

permitted in an issuer's home country;

acceptance of three International Accounting Standards relating to cash flow

statements (IAS # 7), business combinations (IAS # 22) and operations in

hyperinflationary economies (IAS # 21);

offering document financial statements updated principally on a semi-annual, rather

than a quarterly basis; and

an exemption from Exchange Act registration under Section 12(g) for foreign private

issuers that have not engaged in a U.S. public offering or whose securities are not

traded on a national exchange or the Nasdaq Stock Market.

Additionally, the Commission staff has implemented procedures to review foreign issuers'

disclosure documents on an expedited basis and in draft form, if requested by the issuer. This

helps to facilitate cross-border offerings and listings in light of potentially conflicting

home-country schedules and disclosure requirements.

Over the last five years, the number of foreign companies accessing the U.S. public markets has

increased dramatically. As of December 31, 1999, there were over 1200 foreign companies from

over 55 countries filing periodic reports with the Commission.

In addition to the topics discussed below in this "Internationalization" section, the Commission

has issued an interpretive release on offshore Internet offerings; see Section III.C.

B. Abusive Practices under Regulation S and Amendments to

the Rule

The Commission adopted Regulation S in 1990 to clarify the applicability of the Securities Act

registration requirements to offshore transactions. Since the adoption of Regulation S, a number

of abusive practices have developed involving unregistered sales of equity securities by U.S.

companies purportedly in reliance upon Regulation S. These transactions have resulted in

indirect distributions of those securities into the United States without the investor protection

provided by registration.

Regulation S has been used as a means of perpetrating fraudulent and manipulative schemes. In

these schemes, the securities are being placed offshore temporarily to evade U.S. registration

requirements, but the ownership of the securities never leaves the U.S. market, or a substantial

portion of the economic risk is left in or is returned to the U.S. market during the restricted

period, or there is no reasonable expectation that the securities could be viewed as coming to

rest abroad. In June 1995, the Commission issued an interpretive release that described certain

abusive practices under Regulation S and requested comment on whether the regulation should

be revised to limit its vulnerability to abuse, Securities Act Release No. 7190 (June 27, 1995).
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To address continued abuses of this rule, the Commission published for comment a proposal to

amend Regulation S, Securities Act Release No. 7392 (February 20, 1997). In February 1998,

the Commission adopted most of these proposed amendments, Securities Act Release No. 7505

(Feb. 17, 1998).

The amendments are designed to eliminate abusive practices under Regulation S, while

preserving the benefits of the rule for capital formation. As a result of these amendments,

securities offered and sold by domestic issuers pursuant to the Regulation S exemption will be

treated in a manner similar to securities sold under the Regulation D exemption from

registration.

The amendments to Regulation S affect offshore offerings of equity securities, including

convertible securities, by U.S. companies. The amendments are as follows:

Equity securities of domestic issuers placed offshore pursuant to Regulation S are classified

as "restricted securities" within the meaning of Rule 144, so that resales without

registration or an exemption from registration will be restricted;

1.

To avoid confusion between the holding period for "restricted securities" under Rule 144

and the "restricted period" under Regulation S, the term "restricted period" is renamed the

"distribution compliance period;"

2.

The distribution compliance period for these securities is lengthened from 40 days to one

year;

3.

Certification, legending and other requirements, which were applicable only to sales of

equity securities by non-reporting issuers, are imposed on these equity securities;

4.

Purchasers of these equity securities are required to agree that their hedging transactions

with respect to these securities will be conducted in compliance with the Securities Act,

such as Rule 144 thereunder; and

5.

Domestic issuers are able to report sales of equity securities pursuant to Regulation S on a

quarterly basis, rather than on Form 8-K. This change in reporting requirement was not

effective until January 1, 1999, to allow Commission staff to monitor developments under

the new amendments.

6.

In addition, the amendments codify an existing Commission interpretive position that resales of

these equity securities offshore do not "wash off" the restrictions applicable to these securities.

 

 

 

C. International Accounting Standards

The Commission has been working with the International Accounting Standards Committee

(IASC) through the International Organization of Securities Commissions (IOSCO) since 1987 in

an effort to develop a set of accounting standards for cross-border offerings and listings. The

IASC is an independent, private sector body that was formed in 1973 by the professional
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accounting bodies in the U.S. and eight other industrialized countries to improve and harmonize

accounting standards.

In July 1995, IOSCO and the IASC joined in an announcement that the IASC had developed a

work program focusing on a core set of standards previously identified by IOSCO as being the

necessary components of a reasonably complete set of accounting standards. The announcement

noted that completion of comprehensive core standards that are acceptable to the IOSCO

Technical Committee would allow the Technical Committee to recommend endorsement of the

standards for cross-border capital raising and listing purposes in all global markets.

In April 1996, the IASC announced that it had accelerated its work program, and the

Commission responded with a press release expressing support for the IASC's objective. The

Commission's statement noted that the standards should include a core set of accounting

pronouncements that constitute a comprehensive, generally accepted basis of accounting; that

the standards be of high quality, i.e., they must result in comparability and transparency, and

they must provide for full disclosure; and that the standards must be rigorously interpreted and

applied. In October 1997, the Commission published a report to Congress that discussed the

progress of the IASC. The report is available on the Commission’s web site.

The IASC has completed substantially all the components of its core standards project, and both

IOSCO and the Commission currently are engaged in a detailed assessment of the completed

standards. On February 16, 2000, the Commission issued a concept release on the elements of a

high quality financial reporting framework, one of which is high quality accounting standards

(Securities Act Release No. 7801). The release solicits comment about the quality of the IASC

standards and frames the discussion in the context of a number of related issues that will affect

how the IASC standards are interpreted and applied in practice. The deadline for comments is

May 23, 2000.

D. International Disclosure Standards - Amendments to

Form 20-F

On September 28, 1999, the Commission adopted changes to its non-financial statement

disclosure requirements for foreign private issuers, to conform those requirements more closely

to the International Disclosure Standards endorsed by IOSCO in September 1998 (Securities Act

Release No. 7745). The changes are intended to harmonize disclosure requirements on

fundamental topics among the securities regulations of various jurisdictions.

1. Background

The Commission has long supported the concept of a harmonized international disclosure

system, and for a number of years has been working with other members of IOSCO to develop a

set of international standards for non-financial statement disclosures that could be used in cross

border offerings and listings. The International Disclosure Standards developed by IOSCO

reflect a consensus among securities regulators in the major capital markets as to the types of

disclosures that should be required for cross border offerings and listings. The Standards cover

fundamental disclosure topics such as the description of the issuer’s business, results of
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operations and management and the securities it plans to offer or list.

2. Changes to Foreign Integrated Disclosure System

The Commission amended Form 20-F, the basic Exchange Act registration statement and annual

report form used by foreign issuers, to incorporate the International Disclosure Standards. The

Commission also revised the Securities Act registration forms designated for use by foreign

private issuers, and related rules and forms, to reflect the changes in Form 20-F. The

amendments do not change the financial statement reconciliation requirements for foreign

issuers, and the Commission will continue to require disclosure on topics not covered by the

International Disclosure Standards, such as disclosures relating to market risk and specialized

industries such as banks. Unlike the IOSCO International Disclosure Standards, which were

intended to apply only to offerings and listings of common equity securities and only to listings

and transactions for cash, the amendments to Form 20-F apply to all types of offerings and

listings and to annual reports. The Commission also revised the definition of "foreign private

issuer," which determines an issuer’s eligibility to use certain Commission forms and benefit

from certain accommodations under Commission rules, to clarify how issuers should calculate

their U.S. ownership for purposes of the definition.

The changes to Form 20-F, the Securities Act registration forms and the "foreign private issuer"

definition become effective beginning in September 2000, but foreign registrants are encouraged

to use the new forms before that date.

VI. OTHER PENDING RULEMAKING AND RECENT RULE ADOPTIONS

A. Roadshows

The Division's staff has begun to work on rule proposals regarding presentations by issuers or

underwriters intended to develop potential investors' interest in registered public offerings

("roadshows"). The proposals may address topics such as access to roadshows and roadshow

information, whether the roadshow itself or roadshow information should be filed with the

Commission, and the application of liability provisions to issuers and underwriters with respect

to a roadshow. (The significant no-action letters that the Division has issued regarding the

electronic transmission of roadshow presentations are summarized in Section X.C. of this

outline.) In light of the pending rulemaking, the Division will no longer respond to interpretive

or no-action requests about roadshows.

B. Proposed Amendment to Options Disclosure Document Rule

On June 25, 1998, the Commission issued a release soliciting comments on a proposal to revise

Rule 135b (Securities Act Release No. 7550). The proposal provides that an options disclosure

document prepared in accordance with Rule 9b-1 under the Securities Exchange Act of 1934 is

not a prospectus, and accordingly is not subject to civil liability under Section 12(a)(2) of the

Securities Act. The proposal is intended to codify a long-standing interpretive position that was

issued immediately after the Commission adopted the current registration and disclosure system

applicable to standardized options. The proposed revision is intended to eliminate any legal
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uncertainty in this area.

C. Amendments Regarding Segment Disclosure

On January 5, 1999, the Commission adopted technical amendments to conform its rules with

the Financial Accounting Standards Board’s Statement of Financial Accounting Standards No.

131 (Securities Act Release No. 7620). The amendments harmonize the narrative disclosure

rules with recently revised GAAP financial reporting standards by requiring disclosure of a

business enterprise’s "operating segments," rather than its "industry segments," as previously

required.
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While the staff generally has no objection to the use of Form 8-K to include information in a prospectus that is part of a
delayed shelf registration statement, Rule 412 does not permit an issuer to file a statement later to remove or "expunge"
the information in the earlier Form 8-K. Registrants are advised to refrain from attempting to do so. The staff is of the
view that any attempt to remove information under Rule 412 would be null and void. If this practice comes to the
attention of the staff in the future, the registrant will be asked to file an amended Form 8-K to correct the attempted
removal. Registrants are also advised that they may include deal-specific information as part of the prospectus in a shelf
registration statement by filing that information under Securities Act Rule 424 before its use as part of the Section 10(b)
prospectus.

B. Industry-Specific Issues

1. Real Estate

a. Review of Filings

The Division has issued three releases regarding real estate disclosure. On June 17, 1991, the Commission issued an
interpretive release relating to partnership offerings and reorganizations (Securities Act Release No. 6900); on October
30, 1991, final rules concerning disclosure of roll-up transactions were issued (Securities Act Release No. 6922). On
December 1, 1994, the Commission adopted amendments to its roll-up rules (Securities Act Release No. 7113). The
staff considers the disclosure guidelines of each of these releases in connection with its reviews of registration
statements and proxy statements filed by limited partnerships and real estate investment trusts.

Current real estate filings relate primarily to real estate investment trusts (REITs) and, to a lesser extent, limited
partnerships and limited liability companies. Frequently, REIT filings contain an UPREIT structure which includes an
Umbrella Operating Partnership formed by the sponsor and affiliated partnerships to contribute properties or partnership
interests to the REIT. In connection with REIT initial public offerings, the staff considers the availability of any claimed
exemption from Securities Act registration for the pre-formation roll-up transactions undertaken to form the operating
partnership.

Primary offerings by Operating Partnerships must comply with appropriate form requirements. Operating Partnerships
may use Form S-3 if the applicable requirements are met, specifically, Instruction I.C., but since the Operating
Partnership is unlikely to be able to meet the requirements of Staff Accounting Bulletin 53, separate financial statements
and related disclosure must be provided either in the registration statement or through incorporation by reference of a
voluntary Form 10. Following the offering, applicable reports must be filed by the Operating Partnership.

Reviews of limited partnership offerings and proxy solicitation materials continue to focus on prior performance and on
claims made by sponsors concerning investment obligations and future performance. These reviews also focus on
changes to partnership objectives and structure. Finally, the staff continues to examine the practices and disclosure
associated with the solicitation of proxies and registration statements related to roll-ups, pursuant to the revised rules.
See also Section II.C.1 for a discussion of the disclosure required in tender offers for limited partnership units.

b. Sales Literature Used in Connection with the

Offering of Limited Partnerships

Item 19 of Industry Guide 5 requires that sales literature used in the offering of limited partnership units, including
material marked for "Broker Dealer Use Only," be submitted for staff review. These materials should provide a balanced
presentation of the risks and rewards involved in the offering. All information must be consistent with the information and
representations contained in the prospectus and the sales literature should not be presented in a manner which obscures
the prospectus cover page. Registrants should contact the staff before using submitted sales materials.

c. Low Income Housing, Rehabilitation, and

Historic Tax Credit Real Estate Limited

Partnerships
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Certain real estate limited partnership offerings indicate the sponsor's intention to invest in low income housing or other
programs eligible for federal or state income tax credits. Most of these offerings highlight the percentage returns to the
investor of the tax credits on a simple annualized basis. Since the tax credits are available for only 10 years and the
enabling statutes require a 15-year holding period for the property, the rate of return disclosure should include the
effects of the time value of money. Further, since it is possible that the property may have no or little residual value at
the end of the 15-year holding period, the disclosure of the rate of return should assume a zero resale value of the
property.

Further, prior performance disclosure of the results of earlier tax credit offerings by the sponsor should be included.
Disclosure of the total amount of tax credits generated for each year should be included as should the amount of tax
credits per $1000 invested.

2. Exemption from Registration for Bank and Thrift

Holding Company Formations

Section 3(a)(12) of the Securities Act provides an exemption from registration for securities issued in connection with the
formation of a bank or savings association holding company where shareholders maintain the same proportional interest
in the holding company as they had in the bank or savings association; the rights and interests of the shareholders are
substantially the same after the transaction as before it; and the holding company has substantially the same assets and
liabilities, on a consolidated basis, as the bank or savings association had before the transaction. The staff has informally
taken the position that the exemption would not be available if the new holding company's corporate charter contained
antitakeover provisions that were not in the governing documents of the predecessor bank or thrift.

3. Structured Financings

In fall 1992, the Commission extended the benefits of Rule 415 "shelf" registration through the expansion of the
availability of Form S-3 to investment grade asset-backed securities offerings (Securities Act Release No. 6964
(October 22, 1992)(the "Shelf Release")). Shortly thereafter, the Commission adopted Rule 3a-7 under the Investment
Company Act of 1940 excluding from the definition of "investment company" structured financings that meet the rule's
conditions (Investment Company Act Release No. 19105 (November 19, 1992)). These changes appear to have
precipitated, or at least coincided with, a movement in the structured finance market toward securitization of assets in
the public markets that previously were offered in the private markets. Significant disclosure and eligibility issues
continue to come up as a result of market developments.

a. Asset Concentration

The Shelf Release expressly does not adopt a specific asset concentration test. Instead, asset concentration questions
have been addressed through existing disclosure rules. While an asset concentration test was not included, the release
indicates that the definition of asset-backed security does not encompass securities issued in structured financings for
one obligor or group of related obligors.

 

(i) Multiple Core Prospectuses

Another issue involving asset concentration arises in the context of pooling several different types of underlying assets.
The staff permits issuers to register on a single shelf registration statement asset-backed securities supported by more
than one category of underlying assets without specifying the amount of each type to be offered. The registration
statement must specifically identify the various asset categories and include a separate core prospectus for each such
category. In considering whether a separate core prospectus is required, the staff will consider whether the assets
described are intended to be pooled together or securitized separately. If the latter, separate core prospectuses
ordinarily would be required.

(ii) Commercial Mortgages

For securitization of commercial mortgages and leases, where the mortgage loan is a non-recourse obligation of the
mortgagor, disclosure related to the operating property(ies) will be required where concentration exists. The staff
applies the standards described in Staff Accounting Bulletin 71/71A ("SAB 71/71A"). SAB 71/71A generally employs a
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20% asset concentration test to determine whether audited property financial statements are required. At concentration
levels between 10-20%, financial and other information regarding the underlying properties is required. In determining
whether these concentration thresholds are crossed, loans to the same obligor, group of related obligors, or loans on
related properties may be aggregated.

In addition, where a mortgage loan or loans of a single obligor, or group of related obligors, accounts for more than 45%
of the pool assets, one or more co-issuers may exist. See FBC Conduit Trust I, First Boston Mortgage Securities

Corporation (October 6, 1987).

b. Securitizing Outstanding Securities

(i) Corporate Debt Securities

The pooling and securitization of outstanding corporate debt securities of other issuers may be registered on Form S-3 if
the requirements of the Form for asset-backed securities offerings are met, provided that the depositor would be free to
publicly resell the securities without registration. Thus, a depositor generally cannot include restricted securities (i.e.,
privately-placed securities where the Rule 144(k) two-year holding period has not run) nor can it include registered
securities if the securitization is part of the original distribution. To provide certainty in deciding what is part of the original
distribution in resecuritizations by affiliates of underwriters involved in the original offering, the staff has used a bright line
test (i.e., securities purchased in the secondary market and at least three months after the depositor had sold out any
unsold allotment are not viewed as part of the original dispatch).

Where 20% or more of the pool consists of the securities of a single issuer, the staff requires audited financial
statements of such issuer to be included in the prospectus. However, if the underlying issuer is eligible to use Form S-3
for a primary common stock offering, and the depositor's transaction in the securities is purely secondary (e.g., there is
no tie to the issuer or the issuer's distribution), the staff would accept a reference in the prospectus to the issuer's
periodic reports on file with the Commission. Of course, the prospectus must include a description of the material terms
of the pooled securities.

In connection with Exchange Act reporting, reference to the S-3 eligible underlying issuer's periodic reports on file with
the Commission will be accepted in lieu of direct disclosure of this information. In addition, the staff generally requires the
depositor to undertake to provide financial and other information relating to such underlying issuer directly in its reports in
the event such underlying issuer terminates reporting after the pooling transaction.

(ii) Asset-Backed Securities

Securitization of outstanding asset-backed securities is treated similarly if the underlying trust has outstanding securities
held by non-affiliates in excess of $75 million and files periodic reports with the Commission. The securities of
government-sponsored enterprises ("GSE") which have a comparable market float and which make information publicly
available comparable to that of Exchange Act reporting entities are treated similarly.

(iii) Municipal Securities

The offering of asset-backed securities supported by pools of municipal bonds where asset concentration exists, in
general, requires that financial statements and other information relating to the underlying municipal issuer be provided.
This information must be included directly in the prospectus, must be current, and must otherwise satisfy fully the
disclosure requirements under the federal securities regulations.

While there may be instances where financial statements of the municipal issuer are not material to the investor in the
asset-backed security, such instances would appear to be rare and the staff will require appropriate legal opinions and
other documentation necessary to support the conclusion that financial and other information relating to the municipal
issuer is not material to investors.

c. Structuring the Offering

Often the payment terms of asset-backed securities are tailored to meet the particular investment needs of the investor.
Prior to effectiveness of the registration statement, investors often ask the underwriter for various computational
materials so as to analyze prepayment and other assumptions affecting yield. These computational materials are not
permissible prospectuses under the Securities Act and the Commission's rules and regulations. However, recognizing the
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realities of the asset-backed market, the staff has issued three no-action letters that recognize the industry's practice of
providing written information (other than the statutory prospectus) to prospective purchasers of asset-backed securities
when negotiating and structuring the securities to meet purchasers' investment criteria. These letters generally permit the
provision of limited information outside the preliminary prospectus to purchasers, provided that the final information is
filed as part of the registration statement.

4. Credit Linked Securities of Bank Subsidiaries

Recently, a number of banks proposed the following transaction structure:

the bank forms a limited purpose finance subsidiary;

the bank transfers mortgages or asset-backed securities to the subsidiary;

the bank owns all of the subsidiary’s common stock; and

the subsidiary registers the sale of its preferred stock to the public

The source of funds for dividend payments on the preferred stock would be limited to the income generated by the
finance subsidiary’s assets. The banks proposed this structure because the preferred securities of the subsidiary may,
under relevant risk based capital guidelines, qualify as capital of the bank.

Under bank regulations, if a financial regulatory event occurs, banks must retrieve, or "claw back," the assets of these
subsidiaries. Because the assets of these subsidiaries are subject to this claw back, this structure raises significant
registration and disclosure issues.

Under one structure, the preferred securities of the subsidiary automatically convert into securities of the bank.
Therefore:

the bank and the subsidiary must be co-registrants on the registration statement for the initial sale of the
preferred stock since the bank is also offering preferred stock;

the full audited financial statements of the bank must be included in this registration statement; and

if the bank’s financial statements are not in US GAAP, they must be reconciled to US GAAP.

If the bank regulators can require the bank to claw back the subsidiary’s assets, the financial condition of the bank is
material to the subsidiary preferred stockholder at all times. Therefore:

the full audited financial statements of the bank must be in the registration statement and in the subsequent
periodic reports of the subsidiary; and

if the bank’s financial statements are not in US GAAP, they must be reconciled to US GAAP.

 

IX. ACCOUNTING ISSUES

Please also see "Current Accounting and Disclosure Issues in the Division of Corporation Finance," dated January 21,
2000, available on our web site at www.sec.gov/rules/othrindx.htm.

A. Initiative to Address Improper Earnings Management
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