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Traxi, LLC 
 
Robert Jones 
 
Robert W. Jones is a partner with Patton Boggs LLP in Dallas, Texas. 
 
For years, Mr. Jones has counseled clients, including financial institutions and other 
capital providers, throughout the nation on matters involving distressed debt, debtor-in-
possession or exit financing in bankruptcies, the acquisition of companies or assets in a 
bankruptcy, out-of-court restructurings, and lender liability matters.  In addition, Mr. 
Jones has represented a number of publicly held companies in their Chapter 11 
proceedings. Those companies have been engaged in a wide range of businesses, 
including banking, insurance, savings and loan, real estate public and private syndication, 
construction, casinos, oil and gas, nursing home ownership and management, hardware, 
and environmental clean up. 
 
Recently, Mr. Jones obtained favorable new legal precedent on behalf of clients before 
the US Court of Appeals for the Fifth Circuit, the US District Court for the Southern 
District Court of New York, and the US Court of Appeals for the Ninth Circuit, including 
a reconsideration and reversal of previous precedent by the Ninth Circuit sitting en banc. 
 
Mr. Jones received his BA from the University of Houston and his JD from Stanford 
University, where he was an editor of the Stanford Law Review. 
 
Edward Krasnove 
Griffin Fletcher & Herndon LLP 
 
Andrea Mattei 
Wyndham Worldwide Corporation 
 
Pat Mooney 
Wells Fargo 
 
Deborah Ryan 
 
Deborah Ryan serves as co-chair of Patton Bogg's business department and is the 
immediate past chair of the real estate practice group, based in Dallas, Texas. She has 
devoted a significant portion of her practice to the acquisition and renegotiation of large 
multistate portfolios of real estate, partnership interests, and debt instruments; real estate 
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construction lending; and development or redevelopment of high profile downtown 
properties, including historic properties, many of which involve economic incentives 
from cities and counties in the form of tax increment financing, tax abatements or other 
economic development tools. She has worked on numerous acquisitions of iconic real 
estate including the acquisition of the Chrysler Building for a sovereign wealth fund.   
 
Ms. Ryan has a strong working relationship with the City of Dallas, including the mayor's 
office, city council, city manager, city attorney's office and departments throughout the 
city. Throughout the course of her career and from her years of practicing in the Dallas 
region, Ms. Ryan has developed a strong network of relationships at the City of Dallas 
and regularly engages with the city on matters of all size and scope.  
 
She is a member of the Dallas, Texas Bar Association and ABA as well as The Real 
Estate Council. She is a director of Downtown Dallas. 
 
Ms. Ryan received her BA from the University of Illinois and her JD from Southern 
Methodist University, Dedman School of Law. 
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1.  Due Diligence 

2.  ABC’s for the Board of Directors 

3.  Partnership Issues 

4.  Mezz Debt 

5.  Let’s Make a Deal 

6.  Strategies During Negotiations 

7.  Lender Liability 

8.  Pre-Negotiation Agreements 

9.  Forbearance Agreements 

10.  Workout Structures 

11.  Bankruptcy    

Topics Covered: 

3 

Due Diligence 

•  Review loan documents, partnership agreements and other operative 

documents. 

•  Is this Mezz debt?  Study Intercreditor Agreement. 

•  Check existing title policies. 

•  Run updated title and conduct UCC searches. 

•  Check choice of law provisions and determine applicable law. 

!  How quickly can lender foreclose? 

•  Is there a guarantor? Does the guarantor have assets? 

•  Are there grounds for a lender liability claim? 
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•  Fiduciary Duty 
!   The basic duties of directors to act in good faith and exercise 

  informed oversight continue to apply, even to stressed companies. 
!   Do directors owe duties to creditors if the company is insolvent? 

-  The Delaware Supreme Court says “no”. 
!   Directors’ duty to shareholders is to maximize enterprise value. 
!   Directors’ strategy, if it is an exercise of reasonable business 
   judgment, does not have to succeed. 

•  Sale of Company 
!   Once Directors decide to sell control of the company, they are 

charged with getting the best sale price for stakeholders (the Revlon 
doctrine). 

ABC’s for the Board of Directors 
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•  Deepening Insolvency 
!  Deepening insolvency has been rejected by most courts as an 

independent cause of action, but may be a theory of damages for 
other claims, such as fraud or negligence. 

•  D&O Insurance 
!  Consider insurance coverage for officers and directors that will 

remain unaffected by a bankruptcy filing. 

•  Attorney-Client Privilege 
!  In the event of a bankruptcy filing, the attorney-client privilege as to 

pre-filing communications – and the ability to waive it – belong to 
the trustee of the bankruptcy estate. 

ABC’s for the Board of Directors (cont.) 
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•  New Corporate Structures, Such as Real Estate SPE’s 
!  Limited partnership controls second tier entities, which control 

individual asset-level subsidiaries. 

!  Debt at each level. 

!  Each entity has independent directors or managers, who are directed 
to consider only interests of their entity and its creditors. 

!  Designed to insulate financial position of each entity from problems 
of affiliates. 

!  Designed to make each entity “bankruptcy remote”. 

!  But Delaware law governs, and independent managers can act only 
to extent permitted by applicable law. 

ABC’s for the Board of Directors (cont.) 
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–  That means must consider interests of shareholders in exercising 
fiduciary duties. 

!  General Growth case 

–  Not only can decisionmakers take into account interest of the group 
as a whole, but perhaps must do so. 

–  Not inappropriate to replace independent managers, new managers 
then authorize bankruptcy filing. 

ABC’s for the Board of Directors (cont.) 
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•  The Lender isn’t the only party you need to worry about. 

•  Sometimes your partners are a bigger problem. 

•  What are rights of General Partners vs. Limited Partners? 
 What are their respective obligations? 

•  Whose consent is required to give the collateral back or fund a capital 
call?  Who can force a specific action?  Read the LLC or Partnership 
Agreements. 

•  Is litigation between partners likely?  If so, the partners and the 
partnership need separate counsel. 

•  What are motivations of partners?  Who has guarantees?  Who is 
worried about reputation? 

•  Theories: 
!   Breach of Contract 
!   Fiduciary Duty 

Partnership Issues 
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•  Know your loan documents (Mezz and First Lien) and Intercreditor 
Agreement. 

•  Issues to consider:  What result triggered by what action?  Does a 
demand letter from a Lender trigger a default by another? 

•  What is the impact on the First Lien Lender if Mezz Lender 
forecloses?  Impact on Mezz Lender?  Borrower? 

Mezz Debt 
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•  Once you’ve completed due diligence and know the strengths 
and weaknesses of your position, then you need to determine: 

!  What do you need (extension [time], debt forgiveness, 
additional capital)? 

!  From whom (lender, partners)? 

•  Don’t jump to the top (demand letters, foreclosure, bankruptcy 
are last resorts). 

Let’s Make a Deal 
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•  Each situation is different; trade deal points carefully. 
!  Decide where you want to finish before you choose where to start. 
!  Don’t readily release guaranties. 
!  Borrower’s and Guarantors’ incentive to perform. 

•  Get control of rents. 
!  War chest for Borrower. 
!  Use of blocked account. 
!  Certain costs can be funded as part of agreed budget. 

•  Set up detailed budget for: 
!  Cost to complete any construction, e.g., base building and/or tenant 

improvements for new leases. 
!  Interest. 
!  Operating costs, taxes, tenant fix-up. 

Strategies During Negotiations 
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Lender Liability Judgments 
Farah Manufacturing Co., Inc.v. State Nat’l Bank of El Paso,  
   State District Court, El Paso, Texas, 1982 $19,000,000  

LeMaire v. Mbank Abilene, N.A., 
   State District Court, Fort Bend County, Texas, 1986 

$69,000,000 (reduced to $18,000,000  
on appeal)  

Humble Exploration Co. of Dallas v. Abilene Nat’l Bank, 
   State District Court, Dallas County, Texas, 1986 $32,000,000 

Robinson v. McAllen State Bank, 
   State District Court, Hidalgo County, Texas 1987 $59,000,000 

1601 McCarthy Blvd LLC v. GMAC Commercial Mortgage Co., 
   State Superior Court, California, 2005 

$40,000,000 ($7.8 million liability,  
$33 million punitive) 

First Alliance Mortgage Co. v. Lehman Commercial Paper, Inc., 
   State District Court, California, 2006 Approx, $5,000,000 

Southeast Bank N.A. v. Atrio Consolidated Industries Inc., 
   State District Court of Appeals, Florida, 1983 

$12,000,000 ($3 million compensatory,  
$9 million punitive) 

Case Judgment 
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Lender Liability Theories 
•  Breach of Contract (Number one theory) 

!  Failure to fund or renew loan 
!  Oral commitments / representations  
!  Modification of contract by course 

of dealing 
•  Good Faith and Fair Dealing 

!  Under Common Law 
!  Under the UCC (cannot waive) 

•  Breach of Fiduciary Duty 
•  Fraud and Misrepresentation 
•  Wrongful Foreclosure  

•    DTPA 
•    Negligent Loan Processing and 
      Administration 
•    Economic Duress (business coercion) 
•    Tortuous Interference 
•    Antitrust and Anti-tying 
•    Environmental Laws 
•    RICO 
•    Punitive Damages 
•    Equitable Subordination (Bankruptcy) 
•    Theory of Deepening Insolvency 

14 

•  Clarify Lender’s right to walk away at anytime and not be bound to reach 
an agreement or to recommence negotiations. 

•  Discussions are without prejudice to any party’s rights. 

•  Discussions may be terminated at any time. 

•  Protect confidentiality of settlement negotiations and provide that such 
negotiations are not admissible in court. 

•  Require a formal written loan modification agreement executed by the 
parties before any agreement is binding. 

•  Confirmation of who has authority to negotiate on behalf of Borrower and 
Guarantors. 

Pre-Negotiation Agreements 

15 

•  Provide for Borrower's acknowledgment that the loan documents are still in 
force and that Lender may continue enforcement of remedies. 

•  Confirmation of the amount of all debt (hidden loans?). 

•  May include an obligation for Borrower to pay Lender's expenses incurred 
in connection with workout discussions, investigation and documentation. 

•  May include: (i) acknowledgement by Borrower of defaults; (ii) Borrower's 
release and waiver of any defenses; (iii) confirmation of Guarantor’s 
liability (note:  these provisions may be counter-productive). 

Pre-Negotiation Agreements (cont.) 
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•  Under a Forbearance Agreement, Lender does not waive defaults, but agrees 
not to exercise its remedies for a specific period of time, subject to 
Borrower's satisfaction of certain conditions. 

•  Lender must get something in return. 

!  Document Borrower's defaults. 
!  Eliminate the need for further notices if Borrower defaults again. 
!  Resolve any loan deficiencies. 
!  Limit Borrower's lender liability claims. 
!  Establish Lender's absolute control over income streams (lock box, 

cash sweeps, absolute title to rents). 
!  Modify the terms of the loan, such as interest rate, payment of fees, 

and discounted payoff. 
!  Add new representations and warranties from Borrower. 
!  Add bankruptcy waivers, covenants, stipulations and mitigants. 

Forbearance Agreements 

17 

•   Is a waiver of bankruptcy-related rights in the Forbearance Agreement 
 enforceable? 

•   Can the Lender withstand a preference attack on features of the  
 Forbearance Agreement that improve the Lender’s position? 

Forbearance Agreements (cont.) 
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•  Extension with re-balancing. Are all partners in agreement on capital 
calls? 

•  Extension with release of undesirable collateral (Release condos in 
mixed-use projects) 

•  Master lease to meet lease up requirements 

•  Pretend and Extend 

•  Extend or Forbearance to allow borrower to sell 

•  Short sale 

•  A/B note structure (real note and hope note) 

•  Deed in Lieu 

•  Friendly Foreclosure 

Workout Structures 
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•  Bankruptcy is attractive when you can’t “Make a Deal” or obtain all 
necessary consents needed to restructure. 

•  Recent examples of consent issues: 

!  Competitor coming into credit facility 
–  Loan agreement may give Borrower a veto over assignments to 

Borrower’s competitors 
–  Loan agreement may be silent as to a Lender selling 

participations in its debt 
–  Can Lender sell a 90% participation in its debt to the 

Borrower’s competitor? 

!  Equity holder coming into credit facility 
–  All voting pro rata 
–  “Required Lenders” is 51% of commitments 
–  Events of default exit 
–  Borrower’s equity-private distressed equity investor 

Bankruptcy 

20 

–  “Loan to own” Lender acquires more than 51% of outstandings, at 
price far below par 

–  Agent Lender and “Loan to own” Lender get cross 

–  Equity owner purchases Loan to own Lender position 

–  Equity owner provides notices to all parties that Required Lenders are: 

"  Waiving existing events of default 

"  Amending loan documents to strip out all covenants 

"  Instructing agent to take no enforcement action, and include equity 
owner on all Lender calls 

Bankruptcy (cont.) 
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•  Pre-Packaged Plans 
!  Advantages of Pre-Packaged Plans 

–  Reduce litigation costs 
–  Minimize time in bankruptcy 
–  Enhance prospect of “business as usual” 

!  Disadvantages of Pre-Packaged Plans 
–  Not good for operationally flawed company 
–  Risk that bankruptcy court finds pre-bankruptcy disclosures 

inadequate 

•  Pre-Negotiated Plans 
!  Advantages of Pre-Negotiated Plans 

–  Eliminate risk of flawed solicitation process 
–  Minimizing negative publicity 
–  Minimizes judicial scrutiny 
–  Provides protections of bankruptcy court order 

Trends in Bankruptcy Restructuring 
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!  Lock-Up Agreements 

•  Pre-Negotiated 363 Asset Sales 
!  “Stalking horse” lined up prior to bankruptcy filing. 
!  Allows negotiation while management not absorbed with bankruptcy 

process. 
!  Provides assurance of business continuity. 

•  Reinstatement 
!  Many companies cannot obtain new loans on the same favorable 

terms previously available to them during credit boom. 
!  Lenders often object to reinstatement because it deprives them of 

opportunity to exit deal or renegotiate at current market rates. 
!  Many covenants and restrictions as drafted may present little obstacle 

to reinstatement of prepetition loans. 

•  Disguised New Value Plans 

Trends in Bankruptcy Restructuring (cont.) 

ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 11 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 12 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 13 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 14 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 15 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 16 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 17 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 18 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 19 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 20 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 21 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 22 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 23 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 24 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 25 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 26 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 27 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 28 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 29 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 30 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 31 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 32 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 33 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 34 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 35 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 36 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 37 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 38 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 39 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 40 of 42



ACC's 2010 Annual Meeting Be the Solution.

Copyright © 2010 Association of Corporate Counsel 41 of 42



 

 
 
 
Extras from ACC 
 
We are providing you with an index of all our InfoPAKs, Leading Practices Profiles, 
QuickCounsels and Top Tens, by substantive areas. We have also indexed for you those 
resources that are applicable to Canada and Europe.  
 
Click on the link to index above or visit http://www.acc.com/annualmeetingextras. 
  
The resources listed are just the tip of the iceberg!  We have many more, including 
ACC Docket articles, sample forms and policies, and webcasts at 
http://www.acc.com/LegalResources. 
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