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PREFACE

We are privileged to have been invited to preface the 2018 edition of The
International Comparative Legal Guide to: International Arbitration,
one of the most comprehensive comparative guides to the practice of
international arbitration available today. The Guide is in its fifteenth
edition, which is itself a testament to its value to practitioners and clients
alike. Wilmer Cutler Pickering Hale and Dorr LLP is delighted to serve as
the Guide’s Editor.

As the international business community continues to embrace international
arbitration as a means of resolving international commercial disputes, it
is critical to maintain an accurate and up-to-date guide regarding relevant
practices and legislation in a variety of jurisdictions. The 2018 edition
of this Guide accomplishes that objective by providing global businesses
leaders, in-house counsel, and international legal practitioners with ready
access to important information regarding the legislative frameworks
for international arbitration in over 49 individual states. It also surveys
national and regional practices concerning international arbitration from the
perspective of leading and experienced practitioners in these jurisdictions.

This fifteenth edition of the Guide will serve as a valuable, authoritative
source of reference material for lawyers in industry and private practice
seeking information regarding the procedural laws and practice of
international arbitration, provided by experienced practitioners from
around the world.

Gary Born
Wilmer Cutler Pickering Hale and Dorr LLP

Chair, International Arbitration Practice Group, Wilmer Cutler Pickering
Hale and Dorr LLP. Mr Born is the author of International Commercial
Arbitration (2™ ed. 2014); International Arbitration: Law and Practice (2™
ed. 2016); and International Arbitration and Forum Selection Agreements:
Drafting and Enforcing (5" ed. 2016).

Charlie Caher

Wilmer Cutler Pickering Hale and Dorr LLP

Partner, Wilmer Cutler Pickering Hale and Dorr LLP. Mr. Caher’s practice
focuses on international arbitration and dispute resolution. He is qualified
as a Solicitor in England and Wales, with Rights of Higher Audience in

the Higher Courts. Mr. Caher is a graduate of Lincoln College, Oxford
University (M.A. (Oxon.), 2002).




Chapter 1

Summary Disposition Procedures
in International Arbitration

Wilmer Cutler Pickering Hale and Dorr LLP

Charlie Caher

Jonathan Lim

1. National courts in a number of jurisdictions routinely adopt
summary disposition procedures which allow them to make
dispositive rulings on clearly meritorious or unmeritorious cases,
often based on a more limited hearing of the evidence.! A number
of international tribunals, including the European Court of Human
Rights, are also empowered to summarily dispose of manifestly
unfounded claims.?

2. By contrast, claims and defences in international arbitration — no
matter how manifestly deserving or undeserving — often proceed on
the same track without differentiation based on merit. Expedited
arbitration procedures can speed up arbitral proceedings, but these
mechanisms tend to be limited in scope to disputes below a particular
size or to circumstances where parties agree to their application,
and are not sensitive to the relative merits of claims and defences.?
Although arbitral tribunals have broad case management powers, it
is not clear whether, in the absence of express provisions, tribunals
are permitted to adopt summary disposition procedures similar to
those used by national courts.* Thus, in many cases, an obviously
unmeritorious arbitration claim is likely to be subject to the same
procedural timetable as other claims and will go through the full
evidentiary process of written submissions, document production,
witness evidence, expert evidence and hearings.’

3. This can be frustrating for parties faced with a frivolous arbitration
claim or defence. Parties in particular industries, particularly the
financial services industry, have cited the absence of summary
disposition procedures in arbitration as a reason for preferring to
litigate their disputes.® In recent years, arbitral institutions have
increasingly paid attention to these issues and introduced a number of
innovations. This chapter focuses on these developments and covers:
a. the features of summary disposition procedures used by
national courts and international tribunals;

b. the availability of summary disposition procedures in
international arbitration in the absence of express provisions;

c. recent developments in international arbitration rules; and

due process concerns and their impact on setting-aside and
enforcement proceedings.

>

Summary Disposition Procedures Used
by National Courts and International
Tribunals

1. National Courts

4. The defining characteristic of summary disposition procedures in the
litigation context is that they allow the fast-track disposition of claims,

defences or even entire cases, without a full hearing or evidential
process. There are two types of summary disposition procedures: early
dismissal procedures; and summary judgment procedures.

5. Early dismissal procedures allow parties to apply to dismiss
a claim or defence at an early stage in proceedings, usually on
the grounds of an obvious and fatal defect in a claim or defence.
One example is the motion to dismiss procedure under the U.S.
Federal Rules of Procedure (“Federal Rules”).” Parties typically
file motions to dismiss at the outset of U.S. court litigation, usually
before discovery, and can do so on several grounds, including lack
of jurisdiction, insufficient service of process or a “failure to state a
claim on which relief can be granted”.® The bar is set very high: U.S.
courts will construe assertions of facts in the light most favourable to
the party advancing the claim, and only dismiss a claim where such
party cannot “raise a right to relief above the speculative level”.’

6. Another example of an early dismissal procedure is the striking-
out procedure under the English Civil Procedure Rules (“CPR”)."°
Under the striking-out procedure, a court may strike out, either on
its own initiative or on the application of a party, a party’s statement
of case (or part thereof).!! Grounds for striking out include where
the statement of case: discloses no reasonable grounds for bringing
or defending the claim; is an abuse of the court’s process; or is
otherwise likely to obstruct the just disposal of proceedings."”
English courts have held that striking out is a remedy of last resort
and is only appropriate in clear and obvious cases.!

7. Summary judgment procedures can take place at a later stage in
proceedings and allow parties to obtain judgment on the whole of
their claims or on particular issues, without having to conduct a full
trial. One example is the summary judgment procedure under the
U.S. Federal Rules.'* Parties typically file motions for summary
judgment in U.S. federal courts after discovery and shortly before a
case is scheduled to go on trial."”” To obtain summary judgment, a
party needs to show, on the basis of the pleadings and the affidavits
filed, that there is no genuine dispute as to any material fact, and that
it is entitled to judgment as a matter of law.'®

8. The summary judgment procedure under the English CPR is
similar.'” English courts can allow summary judgment against a
party on the whole of a claim or on a particular issue if it considers
that that the party has no real prospect of succeeding on or defending
that claim or issue, or there is no other compelling reason why
the case or issue should be disposed of at a trial.'* This is a high
threshold: English courts have held that summary judgment is only
available where it is clear as a matter of law that, even if a party
were to succeed in proving all the facts he offers to prove he will not
be entitled to the remedy sought, or where the factual basis for the
claim is “entirely without substance”.!
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B. Summary Disposition Procedures Used
by International Courts and Tribunals

9. International courts and tribunals have also adopted a number of
summary disposition procedures to deal with manifestly unfounded
claims. One example is the European Court of Human Rights, whose
constituent treaty, the European Convention on Human Rights,
provides for the Court to “declare inadmissible” any application
that is “incompatible with the provisions of the Convention or the
Protocols thereto, manifestly ill-founded, or an abuse of the right of
individual application”.?® This is a claims-filtering mechanism that
is intended to sift out the weakest cases that come before the Court.!

10. Similarly, courts or tribunals with compulsory jurisdiction under
the United Nations Convention on the Law of the Sea (“UNCLOS”)
can decide, either at the request of a party or on its own initiative,
whether a claim “constitutes an abuse of legal process” or whether
“prima facie it is unfounded”.?> This mechanism covers claims that
are unfounded as to merits or jurisdiction,?® and is intended to filter
out the “most blatant cases of abuse and the most evident cases of
unfoundedness”

C. Availability of Summary Disposition
Procedures in International Arbitration
in the Absence of Express Provisions

11. There are few arbitration rules that expressly address the
availability of summary disposition procedures. The question thus
arises whether summary disposition procedures are available in
these circumstances.

12. On one view, arbitrators enjoy broad case management powers
expressly conferred upon them by provisions in arbitration rules
and applicable arbitration legislation, which would, in appropriate
cases, include the power to employ summary disposition. A
number of these provisions make specific reference to the conduct
of the arbitration in an “expeditious” manner and the avoidance of
“unnecessary delay or expense”.? Commentators have noted that
such provisions may provide the basis for an arbitral tribunal to use
summary disposition procedures.?

13. Moreover, it is well-established that arbitral tribunals have the
power to bifurcate the issues in dispute and make more than one
award, and can thereby make an early determination of certain issues
that might be dispositive of the case or avoid the need to determine
other issues.”’ Such case management powers, combined with
provisions that permit a tribunal to decide a case without holding an
oral hearing,”® could arguably justify, in certain circumstances, the
adoption of summary disposition procedures.

14. On the other hand, a number of commentators and arbitrators
have expressed reservations about the availability of summary
disposition procedures absent an express manifestation of the
parties’ intentions for such procedures to apply.” Indeed, despite
their advantages, parties and tribunals have only very infrequently
in practice adopted summary disposition procedures in the absence
of express provisions allowing their use.*

15. This risk aversion is sometimes justified on the view that
summary disposition procedures are incompatible with international
arbitration; for example, a 2007 ICC Task Force Report stated that it
was “likely a summary judgment vehicle would not work in the ICC
context and culture”.’! Some commentators have likewise noted
that summary disposition procedures are “arguably incompatible
with the right of parties to have their case heard and to deal with the

case against them”.»

16. These reservations find some support in provisions of arbitration
rules that require tribunals to hold a hearing if parties so request,*
which might explain the reluctance by arbitrators to adopt procedures
that would summarily dispose of the case without holding a hearing.
This is linked to another reason for such reluctance; namely, the
potential for due process objections in post-award setting aside or
enforcement proceedings, which are addressed in greater detail
below.>* Others regard the use of summary disposition procedures
as generally inappropriate in international arbitration because
arbitrators’ decisions are not subject to appellate review, unlike first
instance court decisions.*

17. Despite these reservations, summary disposition procedures

have been used in two reported arbitral decisions:

a. In ICC Case No. 11413, an arbitration seated in London where
the substantive issues were governed by New York law, the
respondent included a motion to dismiss with its answer, on
the basis that the claim was “utterly without any legal basis”
and “should be dismissed as a matter of law”.** The tribunal
noted that neither the ICC Rules nor the English Arbitration Act
specifically permitted such motions. However, it held that it was
empowered to adopt such a procedure “if it [was] reasonable
in the circumstances of a case”, and that such motions were
compatible with the tribunal’s general powers under Article 15
of the ICC Rules and Section 33 of the Arbitration Act to adopt
procedures suitable to the resolution of the case before it.”

b. In ICC Case No. 12297, an arbitration seated in Geneva
where the substantive issues were governed by Canadian law,
the respondent filed an “application to dismiss” the claimant’s
claims as a matter of law.*® Noting that the ICC Rules were
silent in relation to this question, the tribunal held that it could
decide the procedure in accordance with Article 15 of the ICC
Rules. The tribunal then noted that the parties had chosen
to subject their contractual relationship to Canadian law and
thus proceeded to consider the application to dismiss “by
way of analogy ... to Canadian practice” regarding summary
disposition procedures.*

18. In both cases, the tribunals ultimately held that the standards for
summary disposition under the applicable rules were not met, and
therefore did not summarily dispose of any of the claims. However,
these cases confirm that, although rare, some arbitral tribunals are
willing to adopt and consider summary disposition procedures
notwithstanding the absence of express provisions in arbitration
rules or the parties’ arbitration agreement.

D. Recent Developments in International
Arbitration Rules

19. Until recently, there were no international arbitration rules that
provided expressly for the use of summary disposition procedures.*
However, this has changed in recent years, as a number of international
arbitral institutions have introduced express summary disposition
procedures, while others have published guidelines clarifying that
summary disposition procedures are available under their existing
rules. Generally, these procedures require an initial application by
the parties — they do not expressly empower the tribunal to take a
proactive decision to summarily determine an issue or dispute.

1. The ICSID Rules

20. In 2006, ICSID revised its Rules to include a new Rule 41(5) which
provided for the early dismissal of a claim where it was “manifestly
without legal merit”.*' An application for a claim had to be made “no
later than 30 days after the constitution of the Tribunal, and in any

event before the first session of the Tribunal”.#* This was intended to
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address a gap under the previous ICSID Rules, under which a recurrent
complaint by respondent states was that there was no procedure to
dismiss “patently unmeritorious claims™ at an early stage.®

21. Since 2006, there has been considerable use of the early
dismissal procedure under ICSID Rule 41(5) by respondent states,
and a relatively stable jurisprudence has developed regarding its
interpretation. Although ICSID Rule 41(5) refers to the manifest
lack of “legal merit”, ICSID tribunals have consistently held that
objections under Rule 41(5) may be brought as to either jurisdiction
or the merits.*

22. The threshold for early dismissal under ICSID Rule 41(5) is set
very high: in order to obtain early dismissal, the respondent needs
to establish its objection “clearly and obviously, with relative ease
and dispatch”.* Applications for early dismissal rarely succeed.
According to ICSID statistics, as of 2017, parties had sought an
early dismissal under Rule 41(5) in 25 cases, out of which three
have resulted in a complete summary dismissal of the claims and
three have resulted in a partial summary dismissal of some claims.*

2, The SIAC Rules

23. After 2006, revisions to international commercial arbitration
rules did not follow ICSID and incorporate summary disposition
provisions.*” This changed only in 2016, when the SIAC published
revised arbitration rules with a new Rule 29, which is a summary
disposition procedure modelled after ICSID Rule 41(5). The first of
its kind amongst rules for international commercial arbitration, Rule

29 has been regarded as a “game-changer”.*

24. The use of language similar to ICSID Rule 41(5) is intended to

allow parties and tribunals to take into consideration existing ICSID

jurisprudence.* At the same time, Rule 29 expands upon ICSID

Rule 41(5) in several ways:

a. It specifies that the grounds for early dismissal include both the
manifest lack of jurisdiction and the manifest lack of merits.”

b. It permits the early dismissal of both “claims” and “defences”.”!
It remains to be seen, however, how SIAC tribunals will
interpret the reference to “defences” in Rule 29, and in
particular whether they will limit its application to affirmative
“defences” or whether they will apply it to potentially all issues
raised by the respondent in a statement of defence.

c. It does not impose any time limit on an application for early
dismissal of claims or defences.”” An application can be
filed, in theory, after the exchange of written submissions
or after document production. Thus, although styled as an
“early dismissal” provision, Rule 29 is in practice capable of
broader application as either an early dismissal or summary
judgment procedure.

25. Rule 29.3 also provides that the arbitral tribunal has complete
discretion in deciding whether or not to allow the early dismissal
application to proceed.>® Thus, the tribunal is empowered to prevent
abuse of the summary disposition procedure. Any such abuse can
also be sanctioned by adverse costs orders.>*

26. In circumstances where the tribunal decides to proceed with
an application, it has to give the parties an opportunity to be heard,
before deciding whether to grant, in whole or in part, the application.>
The tribunal has to make an order or award with reasons, which may
be in summary form, within 60 days of the date of the filing of the
application, unless the Registrar grants an extension.>

Rules permits a party to request that the arbitral tribunal decide
“one or more issues of fact or law by way of summary procedure,
without necessarily undertaking every procedural step that might
otherwise be adopted for the arbitration”.’’” Unlike the ICSID or
SIAC Rules, Article 39 of the SCC Rules does not specify the form
the SCC summary procedure will take, leaving tribunals to adopt the
procedure they deem appropriate in each case.*®

28. Article 39 can apply to “issues of jurisdiction, admissibility or the
merits”.> Article 39(2) contains a number of examples of “assertions”
that parties could make under the procedure, namely that:

a. an allegation of fact or law material to the outcome of the
case is manifestly unsustainable;

b. even if the facts alleged by the other party are assumed to be
true, no award could be rendered in favour of that party under
the applicable law; or

c. any issue of fact or law material to the outcome of the case is,
for any other reasons, suitable for summary determination.®

29. These examples illustrate that Article 39 is broad enough to

encompass both early dismissal and summary judgment procedures.

It does not set out any specific timeline within which the tribunal has

to make its order or award. Article 39(6) of the SCC Rules merely

provides that the arbitral tribunal “shall seek to determine the issues

in an efficient and expeditious manner, while giving each party a

reasonable opportunity to present its case”.®!

4. The 2017 SIAC Investment Arbitration Rules

30. In 2017, SIAC released new Investment Arbitration Rules (the
“SIAC IA Rules”) which are intended to be a specialised set of rules
for investment disputes involving states, state-controlled entities or
intergovernmental organisations. The SIAC IA Rules incorporate
a summary disposition procedure at Rule 26. It is substantially
similar to the early dismissal provision at Rule 29 of the 2016 SIAC
Rules, with only two differences: “manifestly inadmissibility” is
an additional ground for early dismissal; and, if the application
is allowed to proceed, tribunals are required to decide on early
dismissal within 90 rather than 60 days from the date of application.

5. The 2017 CIETAC Investment Arbitration Rules

31. CIETAC also released new Investment Arbitration Rules
(“CIETAC IA Rules”) in 2017. Article 26 of the CIETAC IA Rules
allows the parties to “apply to the arbitration tribunal for early
dismissal of claims or counterclaims in whole or in part on the basis
that such a claim or a counterclaim is manifestly without legal merit,
or is manifestly outside the jurisdiction of the arbitral tribunal”.®?

32. Atrticle 26 is modelled closely after ICSID Rule 41(5). It does
not follow the SIAC Rules or the SIAC IA Rules in extending the
early dismissal procedure to “defences”. It specifies that an early
dismissal application should be made “as early as possible” and
“no later than the submission of the Statement of Defences or the
Counterclaim”.®  Article 26 also states that tribunals have to decide
on the application within 90 days.®

33. Article 26 has also adopted a similar mechanism to the SIAC
Rules for preventing abuse of the summary disposition procedure.
Article 26(4) grants tribunals the full discretion to decide “whether
to accept and consider an application for early dismissal”.

3. The 2017 SCC Rules

6. The ICC Practice Note

27. The 2017 SCC Rules also introduced a “summary procedure”
for the disposition of issues of fact of law. Article 39 of the SCC

34. On 30 October 2017, the ICC published a “Note to Parties
and Arbitral Tribunals on the Conduct of the Arbitration under the
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ICC Rules of Arbitration” (the “ICC Practice Note”) that affirmed
the availability of summary disposition procedures as part of the
tribunal’s case management powers under Article 22. This appears
to be a significant shift from the position taken in the 2007 ICC Task
Force Report, which stated that summary disposition procedures
“would not work in the ICC context and culture”.®®

35. In its Practice Note, the ICC explained how an application for
the “expeditious determination of manifestly unmeritorious claims or
defences” may be dealt with “within the broad scope of Article 22”.% It
set out a procedure for applying for such “expeditious determination”
on the grounds that “such claims or defences are manifestly devoid of
merit or fall manifestly outside the arbitral tribunal’s jurisdiction”.®’
This appears similar to Rule 29 of the 2016 SIAC Rules.

36. The ICC expeditious determination procedure also follows the
SIAC Rules in affirming that the tribunal has “full discretion to
decide whether to allow the application to proceed”.®® Unlike the
SIAC Rules, however, and somewhat similar to the SCC summary
procedure, the ICC expeditious determination procedure does not
fix a timeline for decision on the arbitral tribunal, which merely
has to decide the application “as promptly as possible”.® The ICC
Practice Note also does not prescribe the consequences that flow
from determining that particular claims or defences are “manifestly
devoid of merit” or “manifestly outside the arbitral tribunal’s
jurisdiction”, and states only that the tribunal “shall promptly adopt

the procedural measures it considers appropriate”.”

37. ICC Practice Note also states that the ICC Court will scrutinise
any award made on an application for expeditious determination; in
principle, within one week of receipt by the ICC Secretariat.”' This
provision for expeditious scrutiny is not found in any of the other
arbitration rules that have addressed summary disposition.

E. Due Process Concerns and Their Impact
on Setting Aside and Enforcement
Proceedings

38. Summary disposition procedures involve, by definition, some
trade-off between efficiency and a party’s right to a full evidentiary
process or hearing. One of the key questions that parties and
arbitrators must therefore consider is whether the adoption of
summary disposition procedures might make an award liable to be
set aside or unenforceable.

39. Tribunals are generally under a duty to act fairly and impartially
towards the parties, and to ensure that each party has a reasonable
opportunity to present its case or to deal with its opponent’s case.”
The failure to provide parties with a reasonable opportunity to
present their case is, under most arbitration legislation, a ground for
setting aside the award or refusing enforcement.”

40. Thus, the summary determination of a disputed issue, without
allowing parties to put forward evidence or arguments at a hearing,
could invite attempts before national courts to set aside the award or
resist enforcement. There are, however, a number of reasons why
the use of summary disposition procedures should not generally
give rise to justifiable grounds for setting aside an award or refusing
enforcement:

a. First, the experience of national courts and international
tribunals in using summary disposition procedures suggests
that the mere fact that such procedures are used should not
automatically raise due process concerns.

b. Second, it is well-established that the party attempting to
annul an award or refuse enforcement bears the burden of
proof, and national courts have required a high threshold of
proof for attempts to set aside an award or refuse enforcement
on the basis that a party was unable to present its case.”™

c. Third, national courts frequently adopt a deferential posture
towards procedural and evidentiary decisions by arbitrators
and tend to avoid substituting their views or procedural
preferences for those of the arbitrators.”” The adoption of
summary disposition procedures is arguably a procedural
decision entitled to deference.

d. Fourth, under most arbitration legislation, the party seeking to
annul an award or resist enforcement has to prove an element
of prejudice or injustice, which is usually by showing that the
outcome would have been different if the due process issue
did not exist. It is difficult to see how this would be the case
where summary disposition procedures are used to dispose
of patently unmeritorious claims or defences; for example,
where a case can be decided on a legal basis against one party
— even assuming all of its factual assertions in its favour.

41. In practice, tribunals will tend to exercise caution in applying
summary disposition procedures to dispose of a claim, defence
or case. Thus, in the rare case where an award is in fact rendered
pursuant to summary disposition procedures, some independent and
sufficiently compelling showing of procedural unfairness will likely
be required for the award to be successfully challenged.

42. This also depends, of course, on the seat of the arbitration and
where enforcement proceedings are sited. In the U.S., courts have
consistently upheld the validity of the summary disposition of cases
by arbitrators in domestic arbitrations under the Federal Arbitration
Act.”® The U.S. courts are therefore likely to dismiss a challenge to
an award if it is based on the mere fact that the arbitrators applied a
summary disposition procedure.

43. English courts have indicated obiter that the use of summary
judgment procedures can be consistent with giving each party a
fair opportunity to present its case. In Travis Coal Restructuring
Holdings LLC v Essar Global Fund Limited,” the tribunal granted
the claimant’s application for summary judgment, but also adopted
a hybrid procedure involving short oral hearings. The respondent
applied to set aside the award before the New York Courts and the
claimant sought to enforce the award in England. Although the
English court did not have to decide whether to enforce the award
pending the setting aside proceedings in New York, it also observed
that the tribunal’s use of a hybrid summary judgment procedure did
not violate the parties’ right to a fair opportunity to present its case.”
This provides some indication of how English courts will treat the
use of summary disposition procedures by an arbitral tribunal.”

44. There remains a significant amount of uncertainty regarding how
national courts other than U.S. or English courts would decide. It is
possible that national courts in other common law jurisdictions where
summary disposition procedures are frequently deployed, such as
Canada or Singapore, will take a similar attitude. It is too early to
tell, however, whether there is an emerging consensus. It is even
more unclear what approach courts in other civil law jurisdictions,
such as Brazil or China, would take with regard to this issue.

45. In light of these uncertainties, it is important for parties who are
looking to use summary disposition procedures in their international
arbitrations to consider carefully their choice of seat and governing law,
as well as the wording of their arbitration agreement and their choice
of arbitration rules. The existence of express summary disposition
provisions can materially reduce any enforceability and setting aside
risks, given that national courts tend to defer to parties’ agreed arbitral
procedures in assessing questions of procedural unfairness.*

F. Conclusion

46. The potential benefits summary disposition procedures can
bring to parties in reducing time and costs are significant. At
the same time, arbitrators are understandably risk-adverse and
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cautious about the use of such procedures in the absence of express
authorisation by the parties. Recent developments in the revision
of international arbitration rules are encouraging. In the investment
arbitration context, ICSID has had summary disposition provisions
for some time, and this trend looks set to continue in the SIAC IA
Rules and the CIETAC IA Rules. The use of summary disposition
procedures looks set to pick up in commercial arbitration as well,
with express provisions permitting such procedures in ICC, SCC
and SIAC arbitrations. The HKIAC is also considering similar
provisions in its ongoing rules revision.! Uncertainties remain
in terms of how national courts in setting aside and enforcement
proceedings will treat the use of summary disposition procedures —
but clarity is likely to emerge as the use of such procedures grows
and becomes more familiar to parties and arbitrators.
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Chapter 2

Pre-award Interest, and the
Difference Between Interest
and Investment Returns

BDO LLP

Gervase MacGregor

David Mitchell

Even in these times of historically low interest rates, it is often the
case that a significant part of any award rendered by an arbitral
tribunal in favour of a claimant is interest. This is particularly the
case where the tribunal only arrives at its award many years after the
events that gave rise to the claim, and the tribunal quite rightly has
a duty to compensate the claimant for not having had the use of the
award monies over the period from the valuation date to the award.
Indeed, in some cases the claim for interest can be the single largest
element of damages.

The interest rate, and therefore the amount of interest awarded, was
traditionally regarded as being something that was simply left to
the tribunal to determine, with very little submission by the parties’
counsel or by the quantum experts even though, when base rates
everywhere were above 5%, interest could have such an enormous
impact on the quantum of the award.

However, interest has now become much more a subject of
submission and argument.  After all, an award for compounded
pre-award interest at a rate of 7% will be four times greater than an
award at 2% after five years and nearly five times greater after 10
years.

Interest is part of the award in favour of the claimant and, as such,
its purpose is to place the claimant in the same position as it would
have been absent the breach or expropriatory event that gave rise to
the claim. The underlying logic of interest is that “a dollar today is
worth more than a dollar in a year’s time”.

In this article, we consider various approaches to calculating pre-
award interest and, in particular, we explain the difference between
interest and an award based on investment returns.

Rates of Interest

Various different bases are often put forward for calculating interest.
The first is that the rate of interest should be based on the claimant’s
borrowing rate. This rate is supported by the Chartered Institute
of Arbitrators’ Guideline on Drafting Arbitral Awards which states:
“the amount of interest should be designed purely to
compensate a receiving party for being kept out of its money
and provide it with a form of commercially realistic restitution
without punishing the paying party”.
The basis for using this interest rate is effectively that, if it had
received the award at the time it suffered its loss, the claimant would
not have had to borrow as much money as it did in fact borrow
— it thus assumes a fairly normal scenario in which the claimant
company borrows money to invest in its activities.

Thus, the claimant should be compensated with the rate of interest
which it actually had to pay as a result of being kept out of its money.

This interest rate should be able to be established as a matter of fact
by the parties — it may be disclosed in the claimant’s accounts or it
may be simply a matter of submission by the claimant. A reasonable
proxy for this rate of interest may be LIBOR plus a margin of say
2% — which is also a rate of interest commonly awarded in the
English High Court in commercial cases. A very large multinational
may, in fact, be able to borrow at a lower margin of say LIBOR plus
0.5%, and a smaller company may have to pay LIBOR plus 4% or
more to borrow money from a bank.

Alternatively, if the claimant was never in a net borrowing position,
and a reasonable assumption is that what it would have done with
the award money if it had received it at an earlier date is to have
placed the money on deposit, then the rate of interest may be based
on the rate of interest it could have earned on a bank deposit.

Investment Rates and Opportunity Cost

Interest is sometimes claimed based on the claimant’s Weighted
Average Cost of Capital (“WACC”) or the investment rate that the
claimant states it would have earned on alternative investments to
the project on which its claim is based. The WACC reflects the cost
to a company of financing its operations with debt and equity, i.e.
the return it needs to pay to compensate investors for investing in
companies of comparable risk. The WACC, therefore, is a measure
of the opportunity cost to a company of investing in one project
rather than another.

Stepping back from the legal arguments regarding using a WACC
rate, there is one overall reason for claimants to use this rate — it
will always lead to a higher and, indeed, a much higher claim.
Shareholder equity commands a higher return than debt and while
the WACC is a blend of the costs of debt and equity, the lower the
gearing of an entity the higher its WACC will be.! It is also important
to bear in mind that the reason equity has a higher cost than debt is
because, from the point of view of the lender/investor, it is riskier.

The WACC is not, however, a measure of interest, and it should not
generally be used, in our opinion, as a proxy for pre-award interest.
This is because it does not compensate the claimant for the losses
which an award of interest should be compensating claimants for.

The reasons why opportunity cost or the WACC should not be used
for the calculation of pre-award interest, in our opinion, include the
following:

1. It would result in the elimination of investment risk over and
above any borrowing cost, and thus would provide the claimant
with a guaranteed return equivalent to an investment return. A
company may hope to make high investment returns on some
of its projects, but it is also likely to make lower returns on other
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projects — and it would be wrong to compensate the claimant
solely on the basis of its above-average investment returns.

2. It assumes that there are, in fact, alternative projects that
would have yielded the WACC that the claimant could have
invested in — whereas in reality there may have been all sorts
of other limitations on the company’s ability to win and carry
out work profitably on alternative projects, including the
company’s failure to win particular tenders simply because
competitors won them for whatever reason.

3. It would have the result that a claimant that invests in higher
risk ventures, some of which fail, receive a higher interest
rate than a well-managed claimant that invests in a portfolio
of high and low risk projects, and thus has a lower WACC.
Indeed, a company with poor corporate governance and
therefore higher risk would receive far greater compensation
than a company with good corporate governance.

4. Where a company can borrow money on the capital markets,
it over-compensates the claimant for its loss. This is because,
if the assumption is that the claimant would have been able
to generate profits from its alternative investment, logically
it should simply have borrowed money anyway and invested
in those projects. Compensating a claimant on the basis of
its WACC even though it did not actually borrow money
to invest in such potentially profitable projects would be to
over-compensate the claimant.

5. There is insufficient causal nexus between the event giving
rise to the claim, and the alleged loss of opportunities.

Similar arguments apply to claims for interest based on specific
returns that could have been earned on projects, actual returns on
projects generally, or other measures of corporate performance such
as return on equity or returns on assets.

One rare situation in which we would agree that the WACC or a
similar measure might be appropriate as a measure of the pre-award
interest rate is where there is some element of guarantee or warranty
of returns by the respondent. But clearly this is some way from a
claim for interest.

Coerced Loan Theory

The “coerced loan” theory or “forced debtor” approach is an
economic approach to interest, based on the concept that the funds
subject to delay have not been subject to any risk associated with
the claimant’s projects; rather the risk to which the funds have been
exposed is the default risk of the respondent. According to this
theory, the appropriate pre-award interest rate to apply becomes the
respondent’s unsecured borrowing rate.

There is logic in using a coerced loan theory rate of interest for
post-award interest, where the claimant may still be at risk of the
respondent’s bankruptcy or other inability to pay, and thus arguably
should be compensated for this risk. While the economic theory
may be attractive, tribunals may baulk at awarding amounts of
interest on this basis. Developing countries will have a higher
borrowing rate than more developed countries and in investor-state
disputes tribunals may prefer to exercise their discretion and use a
LIBOR-based interest rate.

There is less logic in using a coerced lender interest rate for pre-
award interest. This is because, once the tribunal has reached its
award, the risk of the respondent going bankrupt or defaulting is no
longer there. The award wipes out this risk and the reality is known,
whatever might or might not have happened.

Ultimately, this is a legal issue — if the tribunal intends to compensate
the claimant on the basis that the award was a “forced loan” from the
claimant from the time of the breach, it may be right for interest to
be based on the coerced loan theory.

Other Rates of Interest

Other rates of interest we have seen claimed include a risk-free rate
or a statutory rate.

The argument for a risk-free rate is that all the risks to which the
claimant is exposed are taken into account by the arbitration itself,
so that by the time of the award, the only remaining requirement to
be covered by interest is simply the cost suffered by the claimant for
not having had its money earlier, and this can be calculated by using
the risk-free rate of interest, such as a US Treasury bill rate.

A statutory post-award interest rate may exist, which may be used
as the interest rate for a claim, depending on the applicable law
and on the jurisdiction. For example, in England, the High Court
post-judgment interest rate is currently 8%, whilst in New York it
is 9% — which currently is likely to be a far higher rate than any
other interest rate the claimant can use. Bank rates have been low
since the financial crisis in 2008, whereas these judgment interest
rates have not been adjusted to follow the decline in actual interest
rates. Clearly, it may benefit a claimant if it is able to claim interest
based on a New York statutory interest rate. However, it needs to
be recognised that the purpose of these judgment interest rates is
different, in that they are high partly to encourage losing respondents
to actually pay the award quickly, as a matter of public policy — and
thus they should not be used as proxies for pre-award interest.

Compound Interest

There has long been a debate over whether interest should be
calculated on a simple basis or a compound basis, with the latter
resulting in a higher award. Traditionally, the accepted view was
that interest should only be awarded on a simple basis, and this
was set down in the law of many countries, and it still remains the
statutory basis of interest in a number of jurisdictions.

However in our experience, tribunals generally now award interest
on a compound basis, as this more properly reflects the economic
interest rate that the claimant would actually have had to pay to its
bankers in the real world.

The Impact of Currency

There is a fundamental economic relationship between a currency
and the interest rate on loans and deposits in that currency, and this
must not be ignored when calculating interest. In simple terms, the
value of a currency takes account of the interest rate offered on bank
deposits in that currency and anticipated inflation, so that a country
with a high interest rate is associated with a depreciating currency.

Consequently, it would be wrong for a tribunal to make an award in
US Dollars and then to add interest based on the interest rate in, for
example, Venezuela — as this would over-compensate the claimant,
and would not take account of the fact that the US Dollar is expected
to have appreciated against the Venezuelan Bolivar over the period
of the claim.

Other Points

It may be the case that a commercial contract actually specifies an
interest rate or interest rate basis in the event of a breach — and in
those circumstances, that interest rate may well be the most reliable
rate to use in an award based on such a contract.

We have referred to interest commonly being awarded on the basis
of LIBOR or EURIBOR plus a premium, which is because these are
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the benchmarks most commonly used as the basis for commercial
interest rates, rather than other benchmarks such as Base rate in the
UK. However, if US Prime rate is used as the basis for commercial
interest rates, then logically that could be used for the pre-award
interest rate. It is also the case that LIBOR has been tainted by
well-known scandals in the last five years, so that some tribunals
(for example, the Yukos tribunal) decided to choose a different
benchmark simply because of concern that LIBOR may have been
manipulated.

Finally, we do accept that interest is one of those aspects of an award
that remain clearly within the control of the tribunal, and it may use
its discretion on the rate of interest as part of the subjective element
of an award, which may be designed to compensate a claimant in
a way which the tribunal actually considers is most fair. So, for
example, in the Yukos award, the tribunal considered the evidence
in favour of compound interest in other awards, but then decided to
award interest on a simple interest basis.
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New York is one of the world’s leading arbitration centres. New
York regularly ranks first in North America, and fourth globally,
among all arbitral sites for International Chamber of Commerce
(ICC) arbitrations, and it is the most important venue for arbitration
in the United States. New York is regarded as the site of one-third
to one-half of the international commercial arbitrations taking place
nationally. Countless hearings also are held in New York each year
in cases sited elsewhere but for which the city is a convenient and
attractive location.

New York is the home of important arbitration institutions
administering thousands of cases, including the American Arbitration
Association (AAA), its International Centre for Dispute Resolution
(ICDR) and the International Institute for Conflict Prevention and
Resolution (CPR). New York is also the base for the ICC’s North
American operations, conducted by Sicana, Inc. (SICANA), and the
location of a large office of the dispute resolution service JAMS.

There is a thick fabric of international arbitration organisations
in New York, as well. It is the home of eight law schools, each
offering programmes in arbitration. Bar Associations include: the
Association of the Bar of the City of New York, which sponsors
committees on arbitration and international commercial dispute
resolution; the New York County Lawyers’ Association; the New
York Branch of the Chartered Institute of Arbitrators; and leaders
and active members of the international and dispute resolution
sections of the New York State Bar Association, the American
Bar Association and the International Bar Association. New
York’s International Arbitration Club, too, links practitioners with
experience in the field, who meet monthly to hear presentations and
exchange views on timely topics.

Importantly, New York has a comprehensive body of substantive
commercial and financial law, so that answers can be found to often
intricate issues presented in arbitration or litigation. New York also
permits lawyers from anywhere in the world to appear as counsel in
arbitrations held locally. For those reasons, New York law is among
the most frequently selected worldwide, and New York benefits as
an arbitration venue as a result.

The New York International Arbitration
Center

Central to New York’s appeal as a forum for international arbitration
is New York’s dedicated international arbitration centre, the New
York International Arbitration Center (NYIAC). NYIAC does not
administer cases or promulgate a separate set of rules, but instead
offers a home for arbitration hearings conducted under the rules of
any institution or on an ad hoc basis. NYIAC offers state-of-the-art

hearing facilities located in the heart of Manhattan, at 150 E. 42
Street, across the street from Grand Central Terminal.

Founding and Underlying Rationale for NYIAC

NYIAC opened its doors in 2013 as a New York not-for-profit
corporation organised to promote and enhance New York as a leading
hub for international arbitration and other forms of alternative
dispute resolution. Unlike most arbitration centres, NYIAC is not
the result of a governmental initiative. It was inspired by former
New York State Chief Judge Judith S. Kaye, a leading proponent
of arbitration, and others in the New York international arbitration
community who saw the need for New York to have its own
arbitration centre. NYIAC is supported financially by a consortium
of private law firms and the New York State Bar Association, groups
that recognise the importance of international arbitration to the
legal and financial communities in the city. NYIAC enjoys total
independence from any other organisation or authority.

Working with arbitral institutions, practitioners and arbitrators,
the judiciary and the academic community, NYIAC facilitates
discussion and offers educational programmes on international
commercial and investment treaty arbitration. NYIAC also operates
a world-class hearing centre that provides a neutral, private and
modern space for the conduct of international arbitrations or other
dispute resolution proceedings.

Prior to the opening of NYIAC, arbitration hearings in New York
often took place in law firm offices or in hotel conference suites.
Those sites may offer convenience for some of the participants,
but they have significant limitations. With respect to law firm
offices, counsel for a party, and their client personnel, may not feel
comfortable ceding “home court advantage” to an opposing party
by agreeing to hold the hearing on its “turf’. Splitting hearing
days between two opposing firms’ offices may be a solution, but
it involves the expense and inconvenience of moving files and
equipment back and forth. Hotel conference suites provide a
neutral ground, and are available to parties whose counsel does
not maintain a large New York office, but they typically are not
set up with privacy or technology measures appropriate for private
arbitration hearings, and they can be expensive. A purpose-built
arbitration hearing facility such as NYIAC thus serves an important
need for parties and counsel arbitrating in New York.

NYIAC’s Mission and Activities

NYIAC’s mission centres on education about international
arbitration and the promotion of New York as a site for arbitration
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proceedings. NYIAC and the Dispute Resolution Section of the
New York State Bar Association recently published a brochure
entitled “Why Choose New York for International Arbitration”,
which sets out in detail the legal and practical advantages of New
York as a seat for international arbitration. The brochure is available
for download on NYIAC’s website.

In addition, each year NYIAC sponsors dozens of programmes
about aspects of international arbitration, often in cooperation with
law firms and law schools. These include book launches for key
works in the field (e.g., International Commercial Arbitration in
New York (second edition) and Evidence in International Investment
Arbitration). The most significant of these is NYIAC’s annual Grand
Central Forum, featuring a speaker of international prominence at
its Judith S. Kaye Arbitration Lecture, most recently Director Anna
Joubin-Bret of the International Trade Law Division at UNCITRAL
in 2018, Secretary-General Meg Kinnear of the International Centre
for Settlement of Investment Disputes (ICSID) in 2017, author and
professor Gary Born of Wilmer Cutler Pickering Hale and Dorr LLP
in 2016, and Mrs. Cherie Blair, CBE, QC in 2015.

Other recent programme topics include the arbitration of disputes
involving private and corporate trust entities, how to deal with fraud
and corruption allegations in international arbitration, anti-suit and anti-
arbitration injunctions in a comparative perspective, “twilight issues”
(such as the law of privilege and extension of agreements to non-
signatories) in international arbitration, problems and opportunities
arising from third-party funding of claims, the interpretation and
application of the New York Convention, and technology to support a
modern arbitration practice. NYIAC also hosts special receptions for
LL.M. students and was the site of the inaugural training for the IBA
Arb40 Subcommittee’s Toolkit on Arbitral Award Writing.

NYIAC regularly hosts programmes presented by visiting representatives
of other arbitral organisations, which have included the Brazilian
Chamber of Conciliation, Mediation, and Arbitration, the Lagos Court of
Arbitration, the Swiss Arbitration Association, the Arbitration Court of
Madrid, the Hong Kong International Arbitration Centre, the Permanent
Court of Arbitration in The Hague, and the Singapore International
Arbitration Centre. NYIAC also has been granted Observer status for
UNCITRAL Working Group II (Arbitration and Conciliation) and IIT
(Investor-State Dispute Settlement Reform) at the United Nations.

In addition to its work hosting and sponsoring arbitration-related
programmes, NYIAC has created a public database of New York
court decisions on international arbitration — the NYIAC Case Law
Library — which showcases New York state and federal courts’
decisions involving international arbitration with descriptions and
links to full text opinions. When judgments of particular note are
handed down, NYIAC offers “Case Law Chronicles” providing
context and featuring analysis of the decisions. Recent Chronicles
have addressed topics such as the enforcement of annulled awards,
the enforcement of arbitral awards against non-signatories, the
recovery of fees and costs in international arbitration and the
procedure for enforcing ICSID awards in federal courts.

An important part of NYIAC’s educational outreach involves the
judiciary. Under the leadership of its Founding Chair, former Chief
Judge Kaye, NYIAC created a Bench-Bar Dialogue with New York
state and federal court judges on topics of mutual interest, including
discussion of the American Law Institute’s ongoing Restatement of
the U.S. Law of International Commercial Arbitration.

Benefits of an International Arbitration
Centre

While one of the key functions of an international arbitration centre
is to offer convenient facilities for hearings, such centres can provide

benefits far beyond that. International arbitration practitioners form a
relatively small, albeit growing, group of lawyers. This is sometimes
a subject of criticism, but it can be an advantage if the members cohere
as a community where knowledge is pooled and respect is shared.
Attorneys may be adversaries one day, colleagues on a matter the next
day and co-panelists at an arbitration colloquium the following week.
Institutions that further that collaboration and respectful competition,
particularly on a local level, help knit together such a community.
An international arbitration centre with goals and activities such as
those of NYIAC is one of the institutions, along with law schools, Bar
Associations and local arbitration-administering organisations, that
can create that sense of shared goals and efforts.

Having an international arbitration centre also benefits a city’s
business and legal community more generally. In addition to increased
revenues for hotels, restaurants, court reporters and the like, a study
prepared for a task force of the New York State Bar Association found
that an increase of 10%-20% in the business of dispute resolution
in New York could produce approximately $200 to $400 million in
incremental revenues annually for law firms in New York.

Challenges of Operating an International
Arbitration Centre

Competition with Existing Arbitral Institutions?

But deciding to create and operate an international arbitration centre
leads to many challenges. Cities around the world have announced the
opening of new international arbitration centres in recent years. In some
cases, the centres are intended to operate as new full-service arbitration
institutions, with their own rules and administration procedures.
This model places the newcomers in competition with other arbitral
institutions near and far, almost all of which are better known, can offer
track records of experience and have rules and administrative practices
that they have refined over years that courts already have interpreted.

Parties deciding what arbitration rules to insert in their contracts and
which administering institution to choose typically are attracted to
the better known over the untested alternative. There is a time lag,
too, between the writing of contracts containing arbitration clauses
and the maturing of disputes that arise from some of them. New
institutions, therefore, may be facing years or even decades before
they can expect to have a significant arbitration case-load to be
administered under their new rules.

Cities or countries with a thriving existing arbitration practice may,
therefore, conclude that a centre does not require the reinvention
of the wheel. As in the case of NYIAC, and also for Maxwell
Chambers in Singapore and Arbitration Place in Toronto, a better
model has proved to be creating a facility that works with, rather
than in competition against, existing arbitral institutions.

Financial Challenges

With or without an ambition to administer cases, an international
arbitration centre, of course, requires a financial plan. A centre
usually, though not always, will offer arbitration hearing space as one
of its principal functions. But hearing revenues inevitably will not be
sufficient to fund a centre, at least in its initial years. A centre provides
not only space, but personnel to make reservations and attend to
the care and (sometimes) the feeding of the hearing participants.
Commercial rents are not likely to recover all of the costs.

In the face of these realities, some centres have found support from
government funding. Singapore’s Maxwell Chambers has benefitted
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from generous government sponsorship, and London’s Fleet Centre
received initial funding from the Corporation of the City of London.
Others, such as Atlanta’s Center for International Arbitration and
Mediation, have affiliated with another institution — in its case, the
Georgia State University College of Law — that provides essentially
free hearing space.

NYIAC is perhaps unique in building entirely upon the support of
the local New York legal community, including its law firms and
Bar Associations. The 41 founding organisations each committed to
a three-year financial pledge, since renewed by additional pledges,
assuring NYIAC of necessary funds. As NYIAC has prospered,
revenues from hearing room rentals have reduced the need for
continuing support from firms and Bar Associations.

Operational Challenges

Operating an arbitration hearing facility presents unique challenges.
A hearing typically requires at least a central hearing room, separate
break-out rooms for the lawyers and clients on each side and, ideally,
a small break-out room for use of the arbitrators. In order for two
hearings to be held simultaneously, a multiple of this configuration
may be required. There also is the question of scheduling and
cancellations. Counsel ordinarily book facilities well in advance of
a planned hearing date, but some cases settle shortly before coming
to hearing. Cancellation charges can cover some of the lost revenue
for a centre, but a loss will remain; and in the meantime, the space
has been blocked so that it could not be available to other users who
may have desired the same dates. Sometimes parties will reserve
only two or three days for hearings, which could prevent other
prospective users from booking a full week during that time.

Also, all 52 weeks of a year are not the same. Hearing space
demand can be expected to peak in the late spring and in the fall,
with lulls during holidays and summer vacation periods. Thus, a
“full” occupancy rate will always be well short of 100%.

NYIAC has addressed these facts of life by establishing working
arrangements with the American Arbitration Association, from
which NYIAC sub-leases space on East 42" Street. The AAA
operates its own midtown conference centre, and it co-operates with
NYIAC in providing overflow space when the situation permits,
which creates flexibility for both institutions. NYIAC also has a
co-operation agreement with SICANA to make space available for
ICC arbitrations in New York.

Finally, no centre worth the name can function at an operational
level without an electronic presence. A centre must, at a minimum,
create and maintain a useful website. NYIAC’s website, found at
www.nyiac.org, features information about upcoming programmes,
access to NYIAC’s Case Law Chronicles and information about
booking hearing rooms.

The Importance of Strong Leadership

A centre also needs leaders. Foremost among them is a chief
executive or executive director who will be the face of the
organisation and takes responsibility for all aspects of the centre’s
operations. These include overseeing hearing facility management
and budgeting, as well as speaking and writing on the centre’s behalf
in support of its mission of education and promotion of international
arbitration at the centre’s site. A background of prior experience in
the international arbitration world is, of course, valuable.

Finding a person with these multiple talents is not easy, and NYIAC
is fortunate to have Rekha Rangachari as its Executive Director.

Rekha is a member of the local Bar and served previously as
Director of ADR Services for the New York Commercial Division
of the AAA and Case Counsel at the ICDR. She travels and writes
for scholarly publications, all in support of international arbitration.

Operating a centre is not a one-woman or -man job. A chiefexecutive
needs staff to handle day-to-day facility booking and operations,
and budgets must provide for this. Interns, who generally are local
law students, also can provide person power on a volunteer basis
for projects linked to their studies. These may include research and
publication of case reports on arbitration in the courts, for example,
as they have done at NYIAC.

A centre also needs a supporting board of backers and advisers.
NYIAC is fortunate to have the benefit of a board composed of
a representative of each of its founding firms and organisations.
NYIAC regularly co-sponsors arbitration programmes presented by
individual law firms at their offices for their clients and others, often
assisting in arranging speakers and publicity. NYIAC’s Global
Advisory Board consists of leaders from around the world, who
offer guidance and are invited to meet with NYIAC members when
visiting New York.

A centre may open its doors to individual members, who pay a
small fee in return for extra benefits such as publications and private
breakfast meetings with visiting and local international arbitration
leaders. At NYIAC, recent breakfast speakers have included
professor and dean Ingeborg Schwenzer of the Swiss International
Law School, Patrick Green QC of Henderson Chambers and Kenyan
judge Joyce Aluoch. NYIAC’s individual members also regularly
have the opportunity to hear from arbitration organisation insiders
on their plans and activities.

Relationship to Local Judiciary

Finally, a centre is well advised to liaise closely with the local
judiciary. Judges’ attitudes toward arbitration, which influence the
climate in which the process occurs, are critical to the success of any
venue and its international arbitration centre.

If You Build It, Will They Come?

An international arbitration centre must be built on careful planning.
Hanging out a shingle and wishing for arbitration cases will
not make them appear. There must be a well-developed body of
local commercial law used widely in business contracts, adequate
funding for a centre to survive its initial years and widespread legal,
academic and judicial community support for a new organisation
that will work with existing institutions.

Perhaps most important, a centre benefits from openness. NYIAC
is used for hearings under the rules of the ICC, ICDR, AAA,
UNCITRAL, ICSID, CPR and occasionally others. The parties,
counsel, arbitrators and witnesses each year come from dozens
of nations. Other New York organisations welcome NYIAC’s
co-sponsorship of joint events. NYIAC does not compete with
arbitration institutions, but rather works with the entire New York
legal family to provide a useful set of services and facilities.

This approach has been successful for NYIAC, with a growing
number of programmes, sponsors and hearing room usage through
its first five and one-half years testifying to its promise.

[James H. Carter is Chair, and John V.H. Pierce is a member, of

the Board of Directors of the New York International Arbitration
Center.]
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Overview of Determining Delays

The quantification of a delay on a construction project, along with
the accompanying assignment of responsibility, is often one of the
most contentious parts of any construction dispute. The accurate
determination of whether or not a delay extended the project’s
completion date is essential since there can be significant financial
issues associated with such an impact. If the delay was Employer-
or Owner-caused, there could be an entitlement to the recovery
of the costs that flow from that delay, including the prolongation
of costs for extended general conditions, escalation costs and
additional head office overhead costs. Conversely, if the delay was
Contactor-caused, there may be financial compensation due to the
Owner, including the recovery of any specified liquidated damages.

A variety of delay analysis methodologies and approaches to
analysing delays have developed over time. Delay analysts may
employ varying methodologies depending on the specific project
that is being considered. Several industry publications, including
The Society of Construction Law (SCL) Delay and Disruption
Protocol' and The Association for the Advancement of Cost
Engineering International (AACEI) Recommended Practice 29R-
03,2 have prepared guidelines/recommendations for the commonly
used delay analysis methodologies; generally providing information
on both how the methods are used as well as indications of the
overall advantages and disadvantages of each.

Delay analysis techniques can generally fall under categories such
as modelled approaches or observational approaches, and there
may be sub-parts and deviations to each of those classifications
depending on how they are employed. Commonly cited delay
analysis methodologies falling within the general approaches
include Impacted As-Planned Analysis, Collapsed As-Built
Analysis, Contemporaneous Period Analysis, Windows Analysis,
Time Impact Analysis and As-Planned vs. As-Built Analysis. There
may be variations on the theme of some of these methodologies,
and terms such as “Windows Analysis” and “Time Impact Analysis”
may mean different things to different analysts and have different
definitions in specific contract documents. The selection of a
delay analysis methodology is dependent on a number of factors
including, but not limited to, what may be specified by contract,
previous acceptance, the quality and type of project documentation
that is available for use in the analysis, and the size of the dispute.
This chapter does not review all of the common delay analysis
methodologies; however, the following sections will address key
concepts in delay analysis and provide commentary on a prospective
Time Impact Analysis approach and an As-Planned vs. As-Built
approach in determining project delays.

The As-Planned Programme and
Subsequent Updates

Most sizable construction projects have an As-Planned or baseline
programme, usually developed using Critical Path Method (CPM)
network principles on commonly used industry standard software
such as Primavera (Oracle) or Microsoft Project. The type of
programme and the parameters for programme development may be
specified by contract or may be left up to the parties to determine.
The programme as developed by the Contractor may also have to be
submitted to the Owner for review and acceptance depending on the
project requirements. Once a suitable programme is developed, it
forms the basis for tracking and monitoring the project performance
and can also be used to assess project time impacts and delays.

As the works progress, the programme is usually updated at intervals,
typically monthly, and project progress is compared to the previous
programme to determine if the project is running “on time”, behind
or ahead of schedule. Whether or not the programmes have been
accurately updated during the project may have a bearing on if they
can be relied upon by an analyst for use in a delay analysis. There
is often disagreement during the project on the extent of impacts
caused by Owner changes and/or Contractor performance. If
agreement on delay impacts cannot be reached while the project is
ongoing, in many situations the parties involved may decide to work
out all delay issues after the works are complete so they can focus on
the ongoing construction. In those instances, the contemporaneous
monthly programme updates may not be complete or accurately
reflect all project impacts, and their use in a forensic delay analysis
may be limited.

Types of Delays

A critical delay, or a delay to the critical path of the project, will
impact the project’s end date. Non-critical delays may consume
project float, but do not impact the end date of the project. However,
non-critical delays may cause disruption. Critical delays can further
be classified as excusable or non-excusable. Excusable delays
generally do not fall within the Contractor’s control and would
entitle the Contractor to an extension of time and possibly additional
compensation. Non-excusable delays are generally within the
Contractor’s control; therefore, the Contractor would not be entitled
to a time extension or compensation and the Owner may be entitled
to liquidated damages.

Excusable delays may be compensable or non-compensable delays.
Excusable and compensable delays entitle the Contractor to time and
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compensation, while excusable, but non-compensable delays result
in entitlement to a time extension, but no compensation. Although
beyond the scope of this chapter, the concept of concurrent delay
may come into play in determining entitlement to compensation.
The definition of concurrent delay may be stated within the contract
documents. If not expressly stated, there are differing theories,
definitions and interpretations of concurrent delay, the use of project
float and the apportionment of concurrent delays including the
“longest path” theory and the “but-for” theory. The determination of
delay compensability and apportionment may be affected depending
on the definition of concurrency and the analysis approach used.

A Prospective Time Impact Analysis

Time Impact Analysis (TIA) is a modelled analysis technique that
is often specified within contract documents as a method to analyse
project changes during the course of construction. TIAs can also
be performed retrospectively. In general, a prospective TIA models
the impact with respect to time by creating a separate programme
network for the impact. The programme network for the impact,
which is commonly called a “fragnet™ is then inserted into the
overall programme nearest the impact point and the programme is re-
calculated. Fragnets should contain all impacts related to the change
and applicable time for non-construction items such as the submission
of requests for information, shop drawing submissions and review
times, etc. The fragnets can also evolve over time as more information
about the change becomes known or as the work is completed.

The revised programme with the impact fragnet inserted is then
compared to the programme without the impact to analyse what effect,
if any, the change had on the overall project network. If the impact
was on the critical path and extended the end date, a time extension
would be warranted. That time extension may be compensable
depending on the circumstances and specifics of the impact. Multiple
impacts can be analysed sequentially as the project progresses.

When TIAs are performed during construction, they are usually
prepared by the Contractor and submitted for review and approval
by the Owner and/or the Owner’s representative. Disagreement
can occur regarding which programme to impact. For example, a
Contractor may impact an earlier update at the time the change was
first discussed, whereas the Owner may not acknowledge that the
change exists until a formal change order is given. There can also be
contention regarding the projected duration of the works contained
within the fragnet, and how the fragnet is linked or tied in to the
overall network. A Contractor may submit a fragnet that restrains all
subsequent work with a “finish-to-start” relationship, meaning that
all successor work cannot start until all the changed work is finished,
whereas an Owner may believe that a lagged relationship, indicating
that there would be a certain amount of overlap with the performance
of the changed work and the existing contract work, would be more
appropriate. These differences in the mechanics of the TIA can
change the conclusions of the analysis, reducing or even eliminating
the criticality and delay projection caused by the change.

The time required to perform TIAs during construction can be
excessive. By the time the Contractor prepares the TIA, the Owner
reviews it and the process repeats itself as meetings are held to
resolve any differences between the parties; many months can pass,
even to the point that the prospective work that was being analysed
becomes As-Built. The situation can be compounded by having to
analyse multiple project impacts that may interact with each other. In
addition, if agreement cannot be reached and the TIA is not approved,
the Owner may not allow it to be incorporated into the contract
programme. As a result, the monthly programme updates may not be
reflective of changes that were actually impacting the works.

An As-Planned vs. As-Built Analysis

A commonly used retrospective schedule analysis technique is an
As-Planned vs. As-Built Analysis. If the programme updates on a
project are not available or are inaccurate, the As-Planned vs. As-
Built methodology can still be performed since this analysis can
be done in the absence of reliable schedule updates. There can
be variations in this delay analysis approach with respect to the
contemporaneous or retrospective determination of the project’s
critical path; however, the methodology generally entails comparing
the As-Built programme to the As-Planned programme to determine
delays and variances. These comparisons can be divided into
“periods” or “windows” based on shifts in the project’s critical path
or key project milestones such as foundation completed, building
enclosure completed, permanent power achieved, etc.*

To perform an As-Planned vs. As-Built Analysis, in addition to the
As-Planned, or baseline programme, an As-Built programme is
needed. If updated properly, the last update will be the As-Built
programme with an accurate recording of all activity actual start
and finish dates. However, the dates recorded during the updating
process may not be correct. In certain instances, a detailed As-Built
programme may have to be created from other project documents
such as meeting minutes, daily progress reports, monthly reports
and other contemporaneous project documentation. To determine
a retrospective As-Built critical path, schedule analysts will review
the project history and apply a “common-sense” approach to the
sequence of events that were ongoing during the performance of the
works that impacted the ongoing construction. In general, different
activity work paths are reviewed to establish the driving critical
relationships that delayed the works. Depending on the level and
type of implementation, the review technique can address shifts in
the project’s critical path and any accelerations that were performed
on the project, as well as address concurrent delay. The As-Planned
vs. As-Built method of analysis is based on historical information and
can be applied without having updated programmes, but the analyst
may face criticisms in the determination of the As-Built critical path
depending on the assumptions made during the analysis procedure.

Summary

A variety of delay analysis methodologies have been developed to
determine entitlement to time extensions and compensable delays.
Common methodologies include the Time Impact Analysis that is
often performed during the course of construction and the As-Planned
vs. As-Built Analysis that is often performed forensically in situations
where the monthly programme updates are non-existent or unreliable.
Depending on how an analysis is performed and the parameters of
the specific project being considered, these analyses can provide
the number of days of delay that will form the basis in determining
the additional project costs that flowed from those delays including
prolongation of general conditions, escalation costs, additional head
office overhead costs or applicable liquidated damages.

Overview of Quantifying Delay-Related
Damages

The presentation of damages must be clear, concise, consistent
with contract requirements and attributable to events that resulted
in damages. The following sections describe the basic process for
formulating and determining damages, describe types of damages
to be considered and provide insight into damages preparation and
presentation.” This chapter does not address the concepts of loss
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of productivity and/or lost profit damages, which parties often also
experience as a result of these or similar events.

Contractual Requirements

Oftentimes Contractors identify costs incurred as a result of
Employer-caused events that may not be consistent with contract
requirements. It is critical that a basic review of contract clauses
and requirements be performed to assure that all damages are
consistent with costs that are allowed by the contract. Failure to
perform this basic review, and including costs (damages) that are
specifically excluded by the contract, can impugn the integrity of the
damages calculation and presentation.

The contract may contain a “Changes” clause which may describe
the types of damages that may be included in a request for equitable
adjustment or a change request. Attention should be paid to
clauses that state requirements for differing site conditions, delay,
suspension of work and cost allowability. It may be beneficial to
seek legal guidance regarding the specifics of costs allowed by the
contract prior to embarking on the preparation of damages to assure
that credibility is maintained.

Causation

Damages typically result from project delays and disruptions
due to issues such as unforeseeable physical project conditions.
Delays on some projects cause the Contractor to suffer losses of
productivity, while in others the reverse may be true. In either case,
close coordination with the scheduling expert is required to assure
that delay events and/or disrupted activities are not concurrent or
Contractor-caused.

Delay damages are often determined in conjunction with the
Contractor’s schedule analysis, which both measures and
demonstrates the causes of the increased contract duration. The
increased duration can manifest itself as additional days of
performance, idle time or less than fully productive performance.

Once a schedule analysis has been completed, and the additional
contract duration days are linked to the Employer’s actions, the
increased costs to the Contractor can be calculated. The increased costs
usually fall into the following categories: extended general conditions;
unabsorbed head office overhead; idle equipment; and escalation.

Attention to the schedule analysis and the events that caused project
delays will assure a direct link between events and resulting damages.

Damages Compensation

Unless otherwise provided for in the contract, compensation to
the Contractor in the event of a breach by the Employer is based
upon actual additional cost incurred by the Contractor. Thus,
the Contractor’s actual costs comprise the foundation of most
acceptable damages quantification methodologies for prolongation
and disruption.

Damages Due to Prolongation

Extended General Conditions

Direct costs resulting from an extended contract performance period
typically include non-labour-related costs (job site trailers, utilities,
personnel relocation costs, job site security, etc.) and labour-related

costs (project manager, project administrative personnel, field office
accountants, etc.). These costs are typically time-related. Care must
be taken to assure this is the case when compiling and evaluating
these costs.

When quantifying extended general conditions, care must be
taken to only include costs that are incurred as a function of the
extended performance period. Costs that would have been incurred
irrespective of the delays, such as utility hookups and job site trailer
mobilisation or delivery, as well as computer or other infrequent
purchases, should be removed from the calculation. Once the time-
related costs are isolated, a daily rate for the general conditions can
be calculated. Additional considerations for the calculation of the
general conditions daily rate are initial performance period costs and
end of project performance costs. These daily costs can significantly
differ from, and are typically less than, the costs for the period of
actual delay impact, and should be excluded from the daily rate
calculation. To the extent the delay days are isolated to specific time
periods, care should be taken to calculate the daily costs for those
discrete time periods to best isolate the cause-and-eftfect relationship.

Non-Labour (Time-Related)

All non-labour general conditions costs should be reviewed
to confirm that they are, in fact, time-related. This is
critical to ensure the credibility of the non-labour general
conditions costs. All costs should be reviewed and tested to
determine whether they are recurring costs incurred during
the performance period. Those costs that are not considered
recurring should be removed from the non-labour calculation.
Once the costs have been “scrubbed”, a daily rate for non-
labour general conditions costs can be developed using the
following calculation:

Total Time-Related General Conditions Costs / Total
Performance Period Days

The daily rate can then be applied to the delay period
determined by the schedule analysis. Care should be taken
to memorialise the methodology that was used to determine
how the time-related costs were determined as well as the
detailed calculation of the damages. It is also beneficial to
identify those costs that were determined to be non-time-
related in the event the damages are audited.

Labour (Time-Related)

As a project is impacted, additional general conditions
labour costs are typically incurred. Additionally, if schedule
extensions are not granted, additional staff may be added as the
contract completion date has not been revised. These additional
labour costs typically can be identified as “Prolongation” and
“Staff Thickening” costs. These costs are defined as:

m Prolongation — Labour costs required to manage the project
(general conditions) due to an extended performance
period.

m Increased Project Staff — Additional staff brought on to the
project to manage increased work performed as a result of
a lack of a change to the performance period. These staff
members augment the staff considered at time of tender.

Care should be taken to review labour costs in relation to the
original tender to assure that these are not costs that should
have been included in the original tender. It is important to
review all general conditions labour costs and to prepare a
methodology statement that explains how the review was
conducted. Not only does this lend credibility to the analysis,
it will facilitate the review in the event of an audit.

Unabsorbed Head Office Overhead Costs

Delays may affect the Contractor’s ability to absorb its fixed head
office overhead costs as planned. These costs are normally priced
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into and recovered through a Contractor’s tender amount. When
a Contractor experiences a delay or suspension of its work, it is
often unable to fully recover its head office overhead through
the anticipated level of revenue. Head office overhead includes
the costs for the Contractor’s corporate management personnel
other than direct job site project management, payroll and human
resources department costs, engineering support and other head
office costs. Care should be taken to exclude any direct project costs
or general conditions costs to avoid duplication within the quantum
calculation.

There are several well-known and widely accepted formulas used to
calculate a Contractor’s unabsorbed head office overhead, including
the Hudson, Ernstrom, Emden and Eichleay formulas.®

The Hudson formula’ calculates a daily head office overhead and
profit rate based on the Contractor’s tender amount, and assumes
that this rate is applicable throughout the duration of the project.
The resulting daily rate is extended by the compensable delay days.
When using this formula, the issue of how much of the tender
markup consists of overhead vs. profit will need to be addressed.

The Ernstrom formula® calculates head office overhead in relation to
all project labour costs and applies the resulting ratio to the labour
costs incurred by the Contractor for the impacted project during
the delay period. The next step is to apply the project labour to
overhead ratio to the labour costs incurred during the delay period,
with the end result being the unabsorbed head office overhead for
the delay period.

The Emden formula’ calculates head office overhead and profit
using the relative amount of head office overhead to the total
company revenue applied to the planned project revenue on a per-
day basis to arrive at the allocable daily overhead rate for the project
and the delay. The allocable daily overhead rate is extended by the
number of delay days. As with the Hudson formula, an important
consideration is that the result includes both head office overhead
and profit.

Similar to Emden, the Eichleay formula'® allocates head office
overhead for the contract period to the impacted project, and
determines a daily rate that is applied to the number of compensable
delay days.

Considerations when calculating unabsorbed head office overhead:

] Was the Contractor able to mitigate its losses by shifting
project resources or personnel to other projects and generate
revenues that absorbed head office overhead?

[ ] Did the Contractor experience a significant change in
revenues and head office overhead unrelated to the delays on
the project at issue?

[ ] Did the Contractor absorb any part of its head office overhead
through change orders or other claims?

To the extent that events such as the above occurred, an adjustment

to the head office overhead calculation should be considered.

Other Prolongation Costs

Other damages that should be considered in view of events that
occurred on the project include idle equipment costs, escalation
costs and delay mitigation costs.

Idle Equipment Costs

During a period of delay, another impact to the Contractor often
results from equipment that is idled as a result of the delay. While
the idle equipment does not incur operating costs, such as fuel, it
does continue to depreciate during the delay period. Depreciation

is one element of a Contractor’s equipment ownership costs. For
leased or rented equipment, the Contractor may continue to incur
rental or lease charges despite not being able to use the equipment
in a planned, productive manner. Both ownership and lease or rental
costs are components of idle equipment costs. For the pricing of
the impact of leased or rented equipment, the Contractor’s measure
of damages is simply the rental or lease charges incurred during
the delay period. For owned equipment, the calculation is more
difficult, as the Contractor may not have developed or maintained
internal equipment costs or rates. In the absence of an internal
equipment cost/rate, there are a variety of equipment manuals that
can be used to calculate idle equipment costs. Rate manuals/guides
are used to approximate a Contractor’s owned equipment costs, and
include provisions for calculating idle equipment costs. Care should
be used in selecting the proper make and model of the equipment, its
age and condition, and the geographic location.

Escalation Costs

As a result of a delay or an extended project performance period,
a Contractor often experiences increases in its costs for labour and
materials. In order to quantify these cost increases, a comparison of
baseline costs or rates to the actual costs or rates incurred during the
delayed or extended period is necessary. The cost or rate differential
experienced by the Contractor is the resulting measure of damages.
It is important to only include the differential in the costs or rates,
as the underlying work would have been performed absent the delay
or extension.

Delay Mitigation

In addition to the costs a Contractor incurs as a result of delays,
there may be costs incurred in order to mitigate delays and maintain
the programmed schedule. These mitigation costs may include
additional overtime, additional equipment, acceleration through
added manpower, increased crew sizes, process modifications and
improvements, additional shifts, extended work weeks, additional
supervision, quality improvements and productivity improvements.
It is important to establish that the need for increased manpower
is the result of impact events, and is not the result of Contractor
performance issues or under-bidding the project.

Summary

In quantifying damages, care should be taken to assure that all
damages are properly documented and supported. The following is
a short checklist for consideration:

] Has the contract been reviewed to assure costs to be presented
are allowable?

] Has the original tender been reviewed to understand what
costs were originally included?

[ ] Can a link between impact events that occurred on the project
and resulting costs be established?

] Have all costs been reviewed to determine those appropriate
for presentation?

[ Have analysis/methodology statements been prepared which
summarise steps taken to quantify damages?

[ ] Has documentation from the project record been included to
support damages as presented?

While these questions are summary in nature, they provide a good

overview to assure damages are appropriate and supportable.

ICLG TO: INTERNATIONAL ARBITRATION 2018

WWW .ICLG.COM

© Published and reproduced with kind permission by Global Legal Group Ltd, London




BDO USA LLP Determining Delay and Quantifying Delay-Related Damages

Endnotes

2002 1* Edition and 2™ Edition in February 2017.
2007 and subsequent revisions.
Fragmented Network.

The 2017 SCL Delay and Disruption Protocol notes two
variations including an “as-planned versus as-built windows”
method and a “retrospective longest path analysis”.
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Chapter 5

Regional Overview and
Recent Developments:

Asia Pacific

Dr. Colin Ong Legal Services

Dr. Colin Ong, QC

Introduction

Due to the rich historical, cultural, social and racial diversities
in the Asia-Pacific region, it is not easy to give a continent-wide
overview to a heavy subject like arbitration. Inevitably, the practice
of international commercial arbitration will be influenced by these
various factors, experiences and legal traditions.

Whilst it would not be entirely accurate or correct to separate the
various countries into two distinct spheres of legal tradition, it
would be convenient to suggest that most of the countries in the
Asia-Pacific region can be viewed as having either Civil Law
tradition or Common Law tradition. Some countries such as Brunei
and Malaysia have parallel systems of English Common Law and
Islamic Shariah law co-existing side-by-side, whilst countries such
as Laos and Vietnam have Civil Law systems infused with Soviet-
style socialist doctrinal ideologies. Although the laws of both the
major Civil and Common Law legal traditions will find formal
setting in statutes, rules and codes of law, the influence of judicial
decisions which set out the principles, standards and rules of law
governing arbitration are more important in the Common Law
tradition, whilst the opinions and interpretations statutes by well-
known jurists are more important in the Civil Law context.

The common uniting golden thread that runs throughout most
of the modern arbitration laws in the Asia-Pacific region is the
implementation of the UNCITRAL (United Nations Commission
on International Trade Law) Model Law, which is applied in whole
or in part in most of the countries in the region. There has also been
an increasing trend in the merging of the Civil and Common Law
techniques and practices that have been developed by international
bodies such as the International Bar Association (“IBA”). Important
model codes such as the “IBA Rules on the Taking of Evidence in
International Commercial Arbitration” have been drafted by the
most eminent jurists against the background of Common Law and
Civil Law principles and values with regards to obtaining evidence
and discovery.

The continued economic growth of many of the economies in the
Asia-Pacific countries, coupled with the growth of many national
arbitration institutions and their increasing experiences in the
administration of international commercial disputes, is an important
factor in helping to further fuel the overall growth and increasing
popularity of commercial arbitration as an important tool of dispute
settlement. As foreign investors generally prefer using international
arbitration to resolve their investment disputes, all of the governments
in the region are striving to improve on their individual current
legal frameworks to be more supportive of arbitration. Investors
generally prefer arbitration to litigation because of two main factors.

First, the investors generally get a say in appointing their own party-
appointed arbitrator in three-person tribunals. More importantly, it
is relatively easy to enforce arbitral awards (as compared to Court
judgments) around the world. The continued growth of networks
and federations of arbitral institutions such as the Regional Arbitral
Institutes Forum (“RAIF”) and the Asia Pacific Regional Arbitration
Group (“APRAG”) is also important, as the national arbitration
institutions provide new forums to get together to both discuss and
improve their respective arbitration laws. Such organisations also
seek to assist in providing training sessions and conferences to share
and improve both the standards and knowledge of international
arbitration institutions in the region.

However, despite the many advances made by international arbitration
institutions and organisations in attempting to bridge the Civil Law-
Common Law divide in arbitration, and despite the converging
practices that are emerging, it is still the case that fundamental
traits will remain with the arbitrators that have been tasked to
decide the arbitration. Leaving aside the different expectations of
arbitrators as to the treatment of procedural and substantive laws,
there are cultural differences between arbitrators from Civil Law
and Common Law backgrounds. Inexperienced counsel and parties
are sometimes lulled into a perception that the cultural neutrality of
arbitrators is safeguarded by choosing an arbitrator or a chairperson
from a country other than that of the parties. While arbitrators are
often guided by what he or she personally feels to be fair, such a
sense of justice is largely influenced by one legal system only, that
of the arbitrator’s own legal system. Appointing authorities and
arbitration centres often appoint arbitrators that they feel are best
suited for the case but have at times not been mindful of cultural
bias. Such cultural differences between the Civil Law-Common
Law divide can at times cause difficulties for lesser experienced
counsel. While diversity of the pool of arbitrators is now all the rage
across all established international arbitration centres, very few of
such international arbitration centres have tried to address this issue.
Even fewer national arbitration centres have considered this issue.

In January 2017, the ICC International Court of Arbitration unveiled
its 2016 statistics. Itrevealed that a total of 966 new cases administered
by the Court were filed in 2016. This involved 3,099 parties from 137
jurisdictions. More significantly, the number of parties from South
and East Asia who invoked ICC arbitration increased by 22% in 2016.
Singapore was ranked as the number one seat for ICC Arbitrations
in Asia and as a seat of arbitration, it ranked 7" in the world. The
ICC has increased its attention to ensure that arbitrators who are
qualified or have significant experience in the designated governing
law of the contract (Civil or Common Law) are being appointed in
default situations. The ICC announced amendments to its Arbitration
Rules on 4 November 2016 (ICC 2016 Rules), which came into
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effect on 1 March 2017. The most significant improvement to the
Rules is the introduction of an “Expedited Procedure”. It is a “fast
track” procedure that seeks to resolve lower value disputes within six-
and-a-half months of the transmission of the file to the tribunal. In
addition, the ICC has amended Article 11(4) of its Rules to allow the
ICC Court to give reasons for its decisions as to matters concerning
the appointment, confirmation, challenge and/or replacement of an
arbitrator to the parties.

The two predominant seats of arbitration in the Asia-Pacific region,
Hong Kong and Singapore, are ranked as the most preferred seats of
arbitration outside of Europe by Queen Mary and White & Case’s
International Arbitration Survey. The HKIAC is generally considered
to be the leading international arbitration centre in the Asia-Pacific
region and is perceived to be the most neutral arbitration institution
for parties coming from both Civil and Common Law jurisdictions.
While many of the other international arbitration centres in the Asia-
Pacific can generally be pigeon-holed into either predominant centres
that favour the appointment of Civil Law arbitrators or Common Law
arbitrators, the HKIAC appointing authority excels in catering to the
needs of its end-user parties. If one looks at the panels of arbitrators
published on the websites of some of the other arbitration centres in
the region and if one does a careful study on the arbitrators that have
been appointed, one notes that some of these arbitral institutions
tend to have an emphasis on appointing arbitrators who tend to come
more from either Civil Law backgrounds (e.g. BANI and CIETAC)
or conversely appointing arbitrators mainly from Common Law
backgrounds (e.g. ICA and SIAC).

The HKIAC has been meticulous in ensuring that it appoints the
appropriate arbitrator from the correct legal background to suit the
choice of governing laws. Despite the fact that it is geographically
outside the ASEAN region and the SAARC region, the HKIAC
ensures that it maintains leading arbitrators on its panel of arbitrators
from all of the countries in those regions. While there is nothing
wrong for certain centres to prefer appointing arbitrators from Civil
Law or Common Law backgrounds, this does mean that parties who
intend to select the arbitral institution in their agreements will need
to be extremely careful about whether or not their selected arbitral
institution will, in default situations, be likely to appoint an arbitrator
that will be familiar with and uphold the principles of the governing
law of the contract that has been agreed by the parties. Many end-
users and experienced lawyers from ASEAN countries with Civil
Law backgrounds such as Cambodia, Indonesia, Thailand and
Vietnam have in recent years begun to stipulate HKIAC arbitration,
as an alternate choice to SIAC Singapore, as the applicable
arbitration rule in their agreements. This selection of HKIAC is
perceived to allow the end-users from Civil Law countries a better
likelihood of having an arbitrator from a Civil Law background in
the event of a default. Conversely, experienced parties and lawyers
from Common Law countries such as Brunei, Malaysia and India
are astute enough to select the SIAC as it is well known to heavily
favour appointing arbitrators from a Common Law background,
particularly from England, the United States and Australia. In
contrast to the HKIAC which is very much Asian-centric, the SIAC
tries to target end-users from outside Asia including the United
Kingdom and the United States. This explains the preference of
the SIAC to appoint arbitrators who are nationals from the two
countries in many of the more substantial cases. Fifteen members
of the SIAC Court are Common Law lawyers and seven members
are Civil Law lawyers. The recent setting up of the Singapore case
management office by the Secretariat of the International Court of
Arbitration of the International Chamber of Commerce in April
2018 will be a game-changer. As the ICC is generally seen as the
superior and globally preferred arbitration centre, the new ICC case
management office may well draw away cases from the ASEAN

Civil Law countries that might other otherwise opt for the SIAC or
the HKIAC. However, the new Singapore ICC case management
office will certainly greatly help bolster Singapore’s position as a
leading dispute resolution hub in Asia.

In addition to the ICC and the HKIAC, the KCAB is working closely
with the Seoul IDRC in trying to make Seoul a preferred seat of
arbitration for both Civil and Common Law end-users. The KCAB
has in recent years been meticulous in selecting appointments of
arbitrators in default situations. Hong Kong and Singapore both
enjoy very strong support from their respective pro-business
governments and each has a sterling judicial system of impeccable
standards. In addition to very learned and experienced commercial
judges who tend to adopt a position of non-interference in the
arbitration process, the business communities of both countries and
also of communities in the Asia-Pacific tend to strongly support
both these jurisdictions to be natural seats for arbitration in their
agreements. In the event that the Korean Courts continue to show
strong support for the arbitration process and transparency in its
judgments, it would seem possible for Seoul to emerge as the third
contender.

This chapter attempts to provide an overview of the most significant
and recent developments in international arbitration in each of the
Asia-Pacific countries discussed below.

Australia

The implementation of the International Arbitration Amendment
Act 2010 (“IAA”) on the 6 July 2010 has been helpful to shed
Australia’s reputation as a litigation-centric legal market with
comparatively less interest in international arbitration. Arbitration
in Australia was generally limited to cases dealing with building and
infrastructure, but is now catching on in other industries.

The revision of the TAA has been most helpful in changing
mindsets in business communities to adopt Australia as the seat of
international arbitration. Whilst the long physical distance between
Sydney and other Australian cities will no doubt continue to deter
non-Australian users from adopting Australia as a natural seat
for arbitration, its clean judicial image may assist in countering
the physical distance drawback, and may well become a second
choice to Singapore in competing for end-users of arbitration from
other larger Asia-Pacific countries such as India, Malaysia and the
Philippines who may wish to find an alternative neutral venue to
Singapore that also has a strong and transparent judicial system.

The Amendment Act adopted the 2006 revisions to the UNCITRAL
Model Law on International Commercial Arbitration and has
incorporated the new provisions dealing with the enforcement of
interim measures. Australia joined the ranks of Brunei and Hong
Kong in this regard in adopting the 2006 revisions to the Model
Law. It also recognised the need to have in-built interim measures
of protection. The right of parties to previously opt in under the
repealed 1974 TAA has now been repealed, and the powers under
Article 17H of the Model Law providing for enforcement of interim
measures are now part of the new law. Section 16(1) of the IAA
makes it very clear that the UNCITRAL Model Law is to be applied
as part of the law in Australia.

The different Australian States and Territories have now all adopted
uniform national laws on domestic arbitration, as based on the
UNCITRAL Model Law, and have now unanimously adopted the
IAA as the sole legislation to govern international commercial
arbitration in the whole of Australia. There are now limited grounds
for Australian Courts to refuse the enforcement of an award. The
changes to the International Arbitration Act and the adoption of a
new model law for domestic arbitration have in effect meant that
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Australia will have a harmonised system for both domestic and
international arbitration. Section 19 of the IAA provides clarification
to the meaning of the term “public policy’ for the purpose of Articles
34 and 36 of the UNCITRAL Model Law.

In addition to these changes to the statutes, the practice of
international arbitration in Australia has been bolstered by the
establishment of the Australian International Disputes Centre in
Sydney on 3 August 2010. The Australian Centre for International
Commercial Arbitration (“ACICA”) is the main international
arbitration institution in Australia and is respected by domestic
and international end-users of arbitration. In March 2011, the
International Arbitration Regulations 2011 came into force and
designated ACICA to be the default appointing authority to appoint
arbitrators to international arbitrations seated in Australia, where the
parties have been unable to agree upon an appointment procedure
or where they fail to agree to the mutual appointment of the sole
arbitrator or chairman of the arbitral tribunal. In a bid to support
the arbitration process and also to assist in harmonising judicial
approaches to arbitration, the Supreme Courts Federal Court of
New South Wales and Victoria each have designated specialist
arbitration judges to deal with matters that concern arbitration.
The Civil Law and Justice Legislation Amendment Act 2015 made
recent amendments to the IAA. One of these amendments has now
displaced the earlier position taken in Esso Australia Resources v
Plowman (1995) 183 CLR 10. The new amendment has now made
it clear that documents that have been produced by a party during
arbitration proceedings are to be deemed as confidential.

Important Court precedents include Castel Electronics Pty Ltd v
TCL Air Conditioner (Zhongshan) Company Ltd [2012] FCA 21.
The Federal Court of Australia in Castel held that it had jurisdiction
to enforce an award made pursuant to an arbitration conducted
under the 1974 TAA, and that it had jurisdiction under Section 8
of the IAA. In Castel Electronics Pty Ltd v TCL Air Conditioner
(Zhongshan) Company Ltd (No 2) [2012] FCA 1214, the Federal
Court of Australia held that the public policy ground for setting
aside an award required something to offend “fundamental notions
of fairness and justice”.

The Supreme Court of New South Wales in Ashjal Pty Ltd v Alfred
Toepfer International (Australia) Pty Ltd [2012] NSWSC 1306
did not agree with a challenge that certain sections of the domestic
Commercial Arbitration Act 2010 were unconstitutional. The Court
held that its decisional independence was not in any way affected by
the 2010 Act. In the case of UAE Aircraft Support Industries Pty
Ltd v William Hare UAE LLC [2015] NSWCA 229, the New South
Wales Court of Appeal demonstrated the pro-enforcement attitude
of the Australian Courts in enforcing arbitral awards by upholding
the Supreme Court’s decision to enforce an Abu Dhabi arbitration
award. The Supreme Court of New South Wales decided that where
parts of an arbitral award had breached of the rules of natural justice
in respect of one facet of an arbitration, the Court had the power
to sever the pathological parts of the award and to then uphold the
balance of the award in accordance with Section 8 of the IAA.

The Commercial Arbitration Act has been enacted in several States
including New South Wales, Queensland, the Northern Territory,
South Australia, Tasmania, Victoria, and Western Australia.

Australia is a party to a number of bilateral investment treaties and
generally selects arbitration under the ICSID Convention as the
designated dispute resolution procedure under most of these treaties.
Australia is also a party to a number of Free Trade Agreements which,
with the exception of the Australia-US Free Trade Agreement, offer
investor-State arbitration for the resolution of disputes.

Australia has signed the Energy Charter Treaty subject to ratification,
with the declaration pursuant to Article 45(2) not accepting

provisional application of treaty and the declaration concerning
trade-related investment measures.

ACICA updated its Arbitration Rules on 1 January 2016. One of
the major objectives of the new rules was to reduce the rising time
and cost of international arbitrations. In 2014, the Perth Centre for
Energy and Resources Arbitration (“PCERA”) was established to
administer dispute resolution in the energy and resources sector.

PCERA is set to be a regional hub for Australian and Asian energy
and resources arbitrations. The PCERA Arbitration Principles has
been designed to facilitate the efficient resolution of energy and
resource industry disputes in the Asia-Pacific.

China

Over the last two years, the Chinese government has been promoting
the ‘One Belt, One Road’ initiative (“OBOR”). OBOR is meant
to drive closer regional economic collaboration between China
and many countries in Asia and some in Europe. The Chinese
government had to assure foreign investors under the OBOR
Initiative that it would respect the dispute settlement mechanism
and, in particular, international arbitration. As the government had
to reassure foreign investors that the arbitration process would be
guaranteed and has judicial support, it is not unusual that there has
been a hub of activity within the official legal and judicial circles.

China’s Arbitration Law is not based on the UNCITRAL Model
Law, although some aspects of it adopt similar provisions in some
aspects (e.g. some of the provisions relating to foreign-related
arbitrations). There is centralisation of authority and administration
and as such only institutional arbitration is permitted by the Law in
Mainland China. Determinations of the validity of an arbitration
agreement may be done either by the arbitration commission or by
the People’s Court.

Prior to 2017, the arbitration legal system of the People’s Republic
of China was comprised of six separate constituents: (1) the
Arbitration Act of the People’s Republic of China (1994); and (2)
the Interpretation of the Supreme People’s Court on Several Matters
in the Application of the Arbitration Law (2006); (3) Chapter 26
of the Civil Procedure Code (2013); (4) the Supreme People’s
Court on Applying the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (1987); (5) the three
separate sets of regulations of the Supreme People’s Court on
the acknowledgment and enforcement of arbitral awards made in
Hong Kong SAR (2000), Macau SAR (2008) and Taiwan Region
(2015); and (6) the Judicial Reply of the Supreme People’s Court
for individual cases.

In 2017, the Supreme People’s Court (“SPC”) issued three new
sets of judicial regulations on arbitration-related matters. These
are, as follows: (a) the Notice of the Supreme People’s Court on
Related Matters in Centralised Handling of Judicial Review of
Arbitration (22 May 2017); (b) the Regulations of the Supreme
People’s Court on Reporting Matters in the Judicial Review of
Arbitration (effective from 1 January 2018); and (c) the Regulations
of the Supreme People’s Court on Several Matters in the Judicial
Review of Arbitration (effective from 1 January 2018). These three
new pieces of regulation improve upon the current mechanism of
the People’s Court’s judicial review on arbitration agreements and
arbitral awards.

There are many arbitral institutions in China but the three most
credible and respected international arbitration institutions in
China are: the China International Economic and Trade Arbitration
Commission (“CIETAC”); the Beijing Arbitration Commission
(“BAC”); and the Shanghai International Economic and Trade
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Arbitration Commission (Shanghai International Arbitration Center
(“SHIAC”). All of these institutions are generally accepted by
foreign investors doing business in China. Foreign investors tend to
select BAC, CIETAC and SHIAC over other arbitration centres in
China for a variety of reasons. BAC and CIETAC are both located
in the capital Beijing while SHIAC is located in Shanghai, the
second largest Chinese city and banking hub. All three arbitration
centres maintain practices consistent with international standards
of neutrality. BAC, CIETAC and SHIAC have allowed for the
inclusion of foreign arbitration specialists, as well as leading
foreign arbitration specialists in China, on their respective panel of
arbitrators. They also allow for foreign lawyers to participate in
its hearing process and allow foreign and international Law to be
pleaded as governing Law.

The current CIETAC Rules came into force on 1 January 2015. The
2015 Rules included new provisions dealing with the appointment
of emergency arbitrators and allowed for joinder/consolidation
of arbitrations. In addition, the 2015 Rules introduced special
provisions for arbitrations administered by the CIETAC Hong
Kong Arbitration Centre. The implementation of the previous 2012
CIETAC rules caused a dispute with CIETAC’s former Shanghai
and Shenzhen sub-commissions and led to both institutions breaking
away from CIETAC. The then regional CIETAC sub-commissions
were concerned about a loss of revenue and administrative
control caused by the 2012 Rules which stated that any reference
to CIETAC in the arbitration agreement meant that the case must
be administered by CIETAC’s Beijing headquarters. The local
governments of Shanghai and Shenzhen supported their respective
former CIETAC sub-commissions and split away from Beijing
CIETAC headquarters. The new Shanghai and Shenzhen centres
began to adopt their own institutional arbitration rules and their own
panel of arbitrators. The establishment of the new arbitration centres
did not end problems for end-users. Different Courts at different
levels in different cities of China have had to pass their judgments
and juristic views on the status of arbitral proceedings and awards in
the context of setting aside and enforcement proceedings of arbitral
awards that had been handled by arbitral tribunals of the two former
CIETA sub-commissions.

On 15 July 2015, the SPC issued its Notice of Reply to Questions
raised by the Shanghai Municipal Higher People’s Court in relation
to the Judicial Review of Arbitral Awards involving CIETAC and its
Former Sub-commissions.

The SPC confirmed that where an arbitration agreement referred
to the “CIETAC Shanghai Sub-Commission” or the “South China
Sub-Commission” was concluded before the former CIETAC sub-
commissions renamed themselves as a result of the CIETAC split,
then the newly formed SHIAC (8 April 2013) or SCIA (22 October
2012) will have jurisdiction over those disputes. It also confirmed
that where parties entered into arbitration agreements referring to
the “CIETAC Shanghai Sub-Commission” or the “South China Sub-
Commission” on the date of or after the name change, but before 17
July 2015, CIETAC will have jurisdiction over any disputes. In
the event that a claimant submitted the dispute to SHIAC or the
SCIA and the respondent failed to raise objections, then the Courts
should not support a party’s later application to set aside or resist
enforcement of an arbitral award on the ground that the SCIA or
SHIAC had no jurisdiction.

The 2015 CIETAC rules contain provisions that empower the
tribunal, upon the application of a party, to order any interim
measure that it may deem necessary so long as it is in accordance
with the applicable law. Under previous CIETAC rules, in the event
that parties failed to agree on the language of the arbitration, the
default language was the Chinese language. This naturally limited
the number of foreign arbitrators who could undertake cases as one

had to be fluent in Chinese. The 2015 CIETAC rules have carried
on the amendment made in 2012 that gives CIETAC the power to
designate any language in the absence of a party agreement. The
rules would allow CIETAC to select an appropriate language after
having taken into account key factors such as the subject matter of
the dispute, as well as the nationality of the parties.

The 2015 CIETAC rules allow the parties to foreign-related
arbitrations to freely agree on the governing law of the contract.

The BAC also released its new rules and they came into force on 1
April 2015. Some important provisions introduced by the 2015 BAC
Rules include the power for arbitral tribunals or the BAC to refuse
to allow the late amendment of a claim or counterclaim. Parties
are now allowed to appoint independent transcription providers to
record the hearing. Previously, parties to BAC arbitrations did not
have access to a full transcript of the hearing and this had caused a
lot of problems with evidence. The 2015 BAC Rules now include a
provision for joinder of additional parties and also allow for multiple
parties to be included, as well as consolidation of arbitrations. In a
similar move to CIETAC, the new BAC rules now allow the tribunal
to determine the language of the arbitration according to the specific
circumstances of the case: in the event that parties have not reached
an agreement upon the language of the arbitration, the language used
in the arbitral proceedings will not always be Chinese. The tribunal
also has the option of conducting arbitral proceedings in multiple
languages. One of the most significant changes introduced by the
BAC 2015 Rules, which may be an important game-changer, is to
allow parties to international arbitration to pay the arbitrators either
by hourly rates or according to BAC’s ad valorem fee schedule. The
2015 BAC Rules give parties the opportunity to choose between the
two calculation methods, but if no agreement is reached within the
time limit, the arbitrators’ fees will be calculated on an ad valorem
basis. This move is likely to attract well-known international
arbitrators who might not otherwise be attracted by the low ad
valorem scale of fees offered by Chinese arbitral institutions. This
change to the fee rule is likely to increase the attraction of leading
arbitrators to the BAC more than CIETAC in Mainland China.
Having said this, the CIETAC 2015 Rules also contain a separate fee
schedule for CIETAC Hong Kong arbitrations and allow the parties
to agree to remunerate arbitrators based on hourly rates. The parties
in SHIAC arbitration come from over 70 countries and regions. The
arbitral awards have been recognised and enforced in more than 40
jurisdictions. In 2015, SHIAC set up the first dispute resolution
platform for the BRICS countries-BRICS Dispute Resolution Center
Shanghai. In 2014, SHIAC established the Shanghai International
Aviation Court of Arbitration (“SIACA”) based on the Strategic
Cooperation Agreement signed by the International Air Transport
Association (“IATA”), China Air Transport Association (“CATA”)
and SHIAC. SIACA focuses on resolving disputes related to
air transportation, aircraft manufacturing, aircraft sales, aircraft
financial leasing, aviation insurance, general aviation trusteeship,
ground services and air ticket agents.

On 8 April 2010, the Ministry of Justice of the PRC promulgated
the Measures on Punishing Illegal Activities by Lawyers and Law
Firms (the “Measures”). The Measures, which came into force on 1
June 2010, set out some of the scenarios which give rise to a conflict
of interests. The Measures may make life slightly more difficult for
arbitrators practising in the PRC.

Article 7(5) of the Measures provides that a lawyer acting as a
representative in a case conducted by an arbitral institution in which
he has been an arbitrator would constitute an illegal activity involving
a conflict of interests. Article 47(3) of the Law of the People’s
Republic of China on Lawyers (the “Law on Lawyers”) expressly
provides that a lawyer has to avoid acting as a representative in legal
affairs where he has a conflict of interests.
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Any breach of the provisions of the Law on Lawyers will result in
a warning and a fine. Serious breaches will attract the additional
possibility of suspension of a lawyer’s practice licence for up to
three months, or even the revocation of the law firm’s practising
licence.

It is not clear if the Law on Lawyers only covers Chinese-qualified
lawyers or whether it may also extend to foreign lawyers. Article
3 of the Administrative Regulations for Foreign Law Firms’
Representative Organisations in the PRC provides that foreign law
firms and foreign lawyers are required to comply with important
ethical requirements and “professional disciplines” that are
applicable to Chinese lawyers. However, there is no definition
of the term “professional disciplines”. Therefore, it is even
more unclear as to whether or not the Law on Lawyers, which
regulates the conduct of Chinese-qualified lawyers, will actually
also extend to foreign lawyers practising in China. In early 2018,
the PRC Government through its Central Leading Group for
Comprehensively Deepening Establishment of the Belt and Road
Dispute Settlement Mechanism and Body gave its Opinion leading
to the creation of three new international commercial Courts in
Beijing, Xi’an and Shenzhen which are under the auspices of the
SPC. The intention of these Courts is for the resolution of disputes
related to the Belt and Road Initiative. There has been growing
international criticism as to the lack of neutrality of such Courts in
cases that are to be held between PRC parties, particularly State-
owned entities, on the one side, and non-PRC parties, on the other.
It is likely that international parties and weaker counterparties who
may be pressured to have their disputes heard in the PRC will likely
negotiate to insert arbitration agreements stipulating for Hong Kong
SAR, PRC into their contracts with PRC counterparties.

Hong Kong

Hong Kong has a unique position of simultaneously being part
of China but also a special administrative region under the “One
Country, Two Systems” doctrine. This has assisted the HKIAC
appointing board and its secretariat tremendously in becoming the
most reputable arbitration centre in the Asia-Pacific region, after the
ICC. The HKIAC was given the 2015 Global Arbitration Review
Award for ‘Innovation by an Individual or Organisation in 2014°.
The fact that the HKIAC does not scrutinise awards but instead
leaves it to the tribunal to render a valid award greatly helps to
minimise the risk of interference with the tribunal’s decisions and
also importantly avoids significant delays and increased additional
costs associated with the scrutiny process. HKIAC’s 2013
Administered Arbitration Rules are the most comprehensive set of
rules on the market. The adoption of the Rules was nominated by
GAR as one of the best developments of 2013. The Hong Kong
Courts regularly uphold the sanctity of agreements by parties to
arbitrate and the enforcement of arbitral awards are robustly upheld
by the Courts. Hong Kong itself has historically been the preferred
seat for China-related arbitrations. It has increasingly been viewed
as a real alternative to the ICC Singapore for Civil Law countries
within the ASEAN region. Many end-users with Civil Law
backgrounds have been disillusioned by other arbitration centres
who have a tendency to appoint arbitrators from Common Law
backgrounds with no real experience of Civil Law have in recent
years began to stipulate the HKIAC as a cheaper alternative to ICC
Arbitration. In addition, the ASEAN Comprehensive Investment
Agreement provides an investor with recourse against a Member
State through arbitration under any arbitration institution. As Hong
Kong is not within an ASEAN country, it allows the HKIAC to
position itself as an absolutely neutral geographic forum to resolve
disputes. The HKIAC has also traditionally been a very popular

seat of arbitration with countries in its vicinity including Mainland
China, Japan and South Korea. The HKIAC was the first offshore
arbitral institution to set up an office in Shanghai/Mainland China
in 2015 and this reflected the HKIAC’s reputation as the arbitration
centre for foreign parties with disputes relating to the PRC.

The absolute neutrality of its world class judiciary, and the work of
leading arbitral institutions, such as the HKIAC and ICC, have been
instrumental to maintain Hong Kong as a neutral forum for foreign
parties to resolve their disputes.

Hong Kong’s Arbitration Ordinance (Cap. 341) (Arbitration
Ordinance), which was passed on 11 November 2010 and came
into force on 1 June 2011, has unified both of the regimes dealing
with domestic and international arbitrations. The 2010 Ordinance
has effectively extended the application of the UNCITRAL Model
Law to all arbitrations seated in Hong Kong. This has made it more
user-friendly as it means that the parties are no longer required to
decide whether their arbitration is domestic or international and
consequently spend time on deciding which law is applicable.

Under the Arbitration Ordinance, the powers of the Hong Kong
Courts to intervene in domestic arbitrations have now been
curtailed. Arbitration awards handed down in Hong Kong can
now only be challenged by way of setting aside in accordance with
Article 34 of the UNCITRAL Model Law. This had been the old
procedure adopted only for international arbitrations in Hong Kong.
The Arbitration Ordinance has adopted many of the articles in the
Model Law to both domestic and international arbitrations. Several
provisions of the English Arbitration Act 1996 had also been used as
a guide in the drafting of some of the new sections of the Arbitration
Ordinance.

Some of the non-Model Law provisions in the new Ordinance
include powers to allow the Courts to order a person to attend
proceedings before an arbitral tribunal to give evidence. It allows
the Courts to recover an arbitrator’s fees where the arbitrator’s
mandate has been terminated upon a successful challenge, or where
the arbitrator was terminated as a result of a failure to act. It is
also interesting to note that the parties may mutually agree to “opt-
in” provisions for judicial interventions that had previously been
given to domestic arbitrations. In any event, the new Arbitration
Ordinance automatically applies these “opt-in” provisions to all
domestic arbitration agreements that had been entered into before
and within six years after the commencement of the Arbitration
Ordinance on 1 June 2011.

Hong Kong was the second country in the Asia-Pacific region (after
Brunei) to have implemented the new interim measures that are
based on Article 17 of the Model Law, as amended in 2006. As
such, the power of arbitral tribunals to grant interim measures, such
as an order for preservation of assets, and other preliminary orders,
designed to protect the integrity and end result of the arbitration
process, are now in place. The new Ordinance has also expressly
endorsed the requirement for confidentiality and for all information
disclosed during arbitral proceedings and the arbitral award to be
kept confidential.

For ad hoc proceedings under the Arbitration Ordinance, the
HKIAC has been designated to appoint arbitrators where the parties
have failed to agree or have not designated an appointing authority,
or the designated appointing authority fails to carry out its function.

The HKIAC also has the power to determine whether a tribunal of
one or three arbitrators should be appointed to consider a dispute.
The HKIAC is one of the more eminent arbitration institutions in
the Asia-Pacific region. It has managed to attract and maintain
a pool of leading international arbitrators who are reasonably
remunerated and have assisted in maintaining the HKIAC as one of
the foremost leading arbitration centres in Asia. The 2013 HKIAC
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Administered Arbitration Rules (2013 HKIAC Rules) came into
force on 1 November 2013. Some of the important new features
of the 2013 HKIAC rules include: the introduction of emergency
relief provisions (which complement changes to the Arbitration
Ordinance in July 2013); the introduction of standard terms of
appointments for arbitrators and an hourly fee cap of HKD 6,500
per hour; a new power of the tribunal to order security for costs;
and greater guidance on interim measures of protection. Other
important introductions include amendments to the existing joinder
provisions and the introduction of provisions for the consolidation
of arbitrations and for single arbitrations under multiple contracts to
take place. Article 41 of the 2013 HKIAC Rules also introduces an
expansion of the application of the expedited procedure increasing
the monetary threshold from HK$250,000 to HK$25 million and
will also allow the expedited procedure to apply in the event that
it is agreed and in cases of exceptional urgency. The HKIAC will
first consider the views of the parties before deciding if there is
exceptional urgency.

The HKIAC Procedures for the Administration of Arbitration
under the UNCITRAL Arbitration Rules (“the 2015 Procedures™)
came into force on 1 January 2015. These 2015 Procedures apply
where parties wish to arbitrate under the UNCITRAL Arbitration
Rules but wish the HKIAC to provide administrative assistance.
The 2015 Procedures were promulgated to allow the HKIAC to
administer arbitrations which applied either of the 1976, 2010 and
2013 UNCITRAL Rules. The 2015 Procedures explicitly allow
the HKIAC to also administer investor-State arbitrations under the
UNCITRAL Rules.

The HKIAC has the edge over all other national arbitration centres
in Asia as their secretariat is composed of counsel of Common Law
and Civil Law backgrounds and, more importantly, will appoint
appropriate arbitrators to deal with disputes that are governed by
either Civil Law or Common Law. Unlike other Asian arbitration
centres that appear to favour appointing Common Law arbitrators
from outside the Asia-Pacific region, the HKIAC has a trusted
reputation for appointing the appropriate qualified arbitrator
according to the circumstances of the case. On 1 January 2016,
the HKIAC introduced a new Practice Note on Consolidation of
Arbitrations, applicable to all requests for consolidation submitted
under Article 28 of the HKIAC Rules on or after that date. The
Practice Note gives useful practical guidance on issues to be
considered and set out in any request for consolidation and also for
responses to such requests.

On 18 May 2015, the Hong Kong Government announced that
it had plans to create an international dispute resolution hub in a
heritage building (currently housing the Hong Kong Court of Final
Appeal). The hub is intended to house the HKIAC, the Asia Office
of the ICC International Court of Arbitration, the CIETAC Hong
Kong Arbitration Centre and the Asia-Pacific regional office of the
Hague-based Permanent Court of Arbitration. As of June 2017, the
Hong Kong Government has announced it would allocate space
in the former French Mission Building and the West Wing of the
former Central Government Offices to host such arbitration bodies.

In the decision in Gong Ben Hai v Hong Kong International
Arbitration Centre [2014] HKCFI (judgment of 28 April 2014),
the Court of First Instance dismissed a claim brought against the
HKIAC over its decision not to disqualify two arbitrators. The
Court ruled that the HKIAC was not the proper defendant in Court
proceedings pertaining to an arbitrator challenge and that the proper
defendant was the respondent in the arbitration. The Court also held
that arbitral institutions were immune from suit under the Hong
Kong arbitration ordinance unless they exercised their functions in
a dishonest manner.

In the decision of Gao Haiyan v Keeneye Holdings Ltd [2011]
HKEC 514, the Hong Kong Court of First Instance refused to
enforce a PRC Mainland arbitral award on public policy grounds. In
this case, one of the arbitrators had acted as both an arbitrator and a
mediator. The very fact that one member of the tribunal had ex parte
communications after the commencement of the arbitration process
was deemed as unacceptable by the Court. It took the view that
such circumstances would be contradictory to the “basic notions of
morality and justice in Hong Kong”. It is important to note that
the Court also confirmed there is nothing wrong in principle with
the concept of arbitration-mediation. Indeed, Sections 32(3) and
33 of the new Arbitration Ordinance expressly allows an arbitrator
to act as a mediator with the parties’ agreement, subject to certain
important safeguards that are designed to ensure that there is
an equality of access to confidential information. The Keeneye
judgment is, however, timely and an important judgment as it
provides an example as to the serious risks involved in situations
where an arbitrator is also acting as a mediator.

On 19 February 2013, the Hong Kong Court of Final Appeal in the
case of Pacific China Holdings Limited (in liquidation) v Grand
Pacific Holdings Limited (FAMV No. 18) of 2012 refused to grant
Pacific China leave to appeal against a judgment of the Hong Kong
Court of Appeal. The Court of Appeal had, in its judgment in May
2012, confirmed that the threshold level to set aside an arbitral award
on grounds of lack of due process is meant to be high and that a High
Court should only set aside an arbitral award on grounds of lack of
due process if the conduct of an arbitral tribunal was sufficiently
“egregious”. The Court of Appeal held that only “a sufficiently
serious error” that undermined due process could be regarded as a
violation of Article 34(2) of the Model Law and that “[a] party who
has had a reasonable opportunity to present its case would rarely be
able to establish that he has been denied due process”. The Court
of Appeal also confirmed that the burden is on the party seeking to
set aside the award to show that it has suffered prejudice as a result
of the lack of due process. However, the Court of Appeal agreed
with the High Court that the “Court may refuse to set aside an award
notwithstanding such violation if the Court was satisfied that the
outcome could not have been different”. The principle was followed
by the High Court in Po Fat Construction Company Limited v The
Incorporated Owners of Kin Sang Estate (HCCT 23/2013). In
Shanghai Fusheng Soya-Food Co Ltd v Pulmuone Holdings Co
Ltd [2014] HKEC 825, the High Court refused an application to
set aside a domestic ICC award on the ground that the award was
in conflict with the public policy of Hong Kong. The Court made it
clear that a narrow construction must be given to the term “contrary
to public policy” as the case is not concerned with the substantive
merits of a dispute nor the correctness an award.

Whilst Hong Kong is not a party to any Bilateral Investment
Treaties or Multilateral Investment Treaties, allowing for recourse
to arbitration under the ICSID regime, with the “One Country,
Two Systems” principle enshrined in the Basic Law, Hong Kong
has established its own network of bilateral investment treaties,
otherwise known as Investment Promotion and Protection
Agreements with other countries, providing for arbitration under the
UNCITRAL Arbitration Rules. In October 2016, with the enactment
of the Arbitration and Mediation Legislation (Third Party Funding)
(Amendment) Bill 2017, a new Part 10A (Sections 98E-98W)
was added to the Arbitration Ordinance. The latest amendments
introduced by this 2017 Bill have abolished the previous Common
Law tort and offence of champerty and maintenance in as far as
third-party funding of arbitration is concerned. In June 2017, the
Legislative Council approved the passage of the 2017 Bill. The
new law officially amended the Arbitration Ordinance (Cap. 609)
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and has abolished the doctrines of champerty and maintenance for
arbitration. The new law now allows third parties with no genuine
interest in the disputes to fund the arbitration, in return for a share
in any award or settlement. The new 2017 law allows a third-party
funder to provide funding for arbitration to a statutorily defined
“funded party” by way of a “funding agreement”. This funding
is provided in return for a financial benefit only in the event that
the arbitration is “successful within the meaning of the funding
agreement”. The Hong Kong Secretary of Justice, Rimsky Yuen SC,
has in a recent official statement made it clear that Hong Kong was
interested in becoming the hub for dispute resolution for China’s
One Belt One Road Regime. The Secretary Justice emphasised
that in addition to its: world-class judiciary; strategic geographical
location; and strong base of international law firms, Hong Kong had
one additional advantage. This was in the “ease of cross-border
enforcement of arbitral awards between the Contracting States of
the New York Convention as well as with the Mainland and the
Macau SAR”. Indeed, this special arrangement between China and
Hong Kong for enforcement of awards (Arrangement Concerning
Mutual Enforcement of Arbitral Awards Between the Mainland
and Hong Kong) coupled with the HKIAC’s unrivalled experience
among non-Mainland arbitration institutions in handling disputes
involving Chinese parties does give Hong Kong the edge over all
other non-PRC/Mainland jurisdictions.

India

The Indian Arbitration and Conciliation Act came into force in

January 1996 and is largely based on the UNCITRAL Model

Law. The Arbitration and Conciliation Act, 1996 was amended

by the Arbitration and Conciliation (Amendment Act), 2015. The

Amendment Act incorporates many of the proposals that had been

recommended in the 246" Law Commission Report released in

2014 (Law Commission Report). There have been many important

changes made by the Amendment Act that has improved the practice

of arbitration in the country. Under the original 1996 Act, there
was no designation of the High Court being the exclusive Court to
deal with arbitration matters. This resulted in international parties
having to approach lower Courts in rural places of India to obtain
necessary relief from Court. The amended Act makes it clear that
as soon as the arbitral tribunal has been constituted, the Courts can
no longer entertain any application for interim relief, unless the

Court should find that the interim relief that has been ordered by

the tribunal is not workable. The amended Act also now requires

a prospective arbitrator to disclose in writing the existence of any

past or present relationship with either of the parties or the subject

matter of the dispute, which is likely to give rise to justifiable doubts
as to his independence and impartiality. Seminal Indian Supreme

Court judgments of particular importance to international arbitration

include the following:

(i)  in the decision of Chloro Controls v Severn Trent Water
Purification [2013] SCC 641, the Supreme Court decided
that the expression ‘any person’ in Section 45 “clearly refers
to the legislative intent of enlarging the scope of the words
beyond ‘the parties’ who are signatory to the arbitration
agreement. Of course, such applicant should claim through
or under the signatory party”. The Court also held that
a non-signatory party could be subjected to arbitration
provided the transactions were with a group of companies
and the Principal Agreement in the case tied up all the other
agreements; so the fact that a party was non-signatory to one
or other agreement may not be of much significance. It held
that “the performance of any one of such agreements may be
quite irrelevant without the performance and fulfilment of the
Principal or the Mother Agreement”;

@i1) in Shri Lal Mahal Ltd. v Progetto Grano Spa, 2013 (8)
SCALE 489, the Supreme Court held that although public
interest has varied from time to time, an award which is
patently in violation of statutory provisions cannot be said to
be in the public interest. It construed the term ‘public policy’
of India in a narrower fashion as earlier laid down in ONGC'v
Saw Pipes Ltd (2003) SSCC 705, which considered an award
patently illegal if it is contrary to the terms of the contract
entered into between the parties. The Court concluded to say
that “/ijllegality must go to the root of the matter and if the
illegality is of trivial nature it cannot be held that award is
against the public policy. Award could also be set aside if it
is so unfair and unreasonable that it shocks the conscience of
the court”;

(iii)  the Supreme Court, in Antrix Corp. Ltd. v Devas Multimedia
P Ltd, 2013 (7) SCALE 216, had to deal with another issue in
relation to the appointment of an arbitrator. The parties had
entered into an arbitration agreement providing for arbitration
under rules and procedures of the ICC or UNCITRAL. The
respondent exercised the arbitration clause and appointed
an arbitrator under the ICC Rules. The petitioner initiated
separate arbitration proceedings seeking to appoint an
arbitrator under the Act. The Supreme Court referred to
Section 11(6) of the Act and held that once an arbitration
agreement has been invoked by any party, and an arbitrator
has been appointed, the other party to the dispute cannot
again independently invoke the provisions of the arbitration
agreement. Once an arbitral tribunal has been appointed,
Section 11 of the Act did not permit the Court any powers to
refer the same dispute again to arbitration; and

the Supreme Court, in World Sport Group (Mauritius) Ltd.
v MSM Satellite (Singapore) Pte. Ltd. (Civil Appeal No.
895 of 2014), held that in foreign arbitrations seated outside
India, arbitrators had the right to decide issues of fraud. The
Indian Courts could decline to enforce an award only if it
reaches the conclusion that the arbitration agreement is null
and void, inoperative or incapable of being performed, but
could not do so on the grounds that allegations of fraud or
misrepresentation are involved. The Supreme Court, in
Oil and Natural Gas Corporation Ltd. v Western Geco
International Ltd. (2014) 9 SCC 263, held that the expression
‘fundamental policy of Indian law’ had to be construed
narrowly when a Court is asked to set aside an arbitral award.
The Court held that a tribunal must adopt a judicial approach
in line with the principles of natural justice, and the arbitral
award should not be so irrational that no reasonable person
would have reached the same decision.

(i)

The repealed explanation provided under the original Act that defines
‘public policy’ has since been replaced with a new explanation
that now brings the legislation in line with those recent judicial
precedents in India. Explanation 1 to Section 34(2)(b), Arbitration
and Conciliation Act, 1996, as amended by the Amendment Act,
now provides that an arbitral award would be in conflict with
public policy if the award: (i) had been affected by corruption or
fraud or was in breach of confidentiality in relation to settlement
agreements or non-admissibility of evidence, forming part of
conciliation proceedings in other arbitral proceedings; (ii) conflicts
with basic notions of morality and justice; and (iii) contravenes the
fundamental policy of Indian law.

Explanation 2 to Section 34(2)(b) of the Amendment Act has made
it clear that a Court is not entitled to review an award on determining
whether the award is in contravention with the fundamental policy
of India. The Arbitration and Conciliation (Amendment) Bill
2018 is currently in the process of being tabled before the Indian
Parliament. The main objectives of this new Bill are: (1) to allow
arbitrators to be appointed by arbitral institutions designated by
the Supreme Court or High Court instead of direct appointments
by the Courts; (2) to insert a new Part 1A to the Act for the
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establishment of an independent body to grade arbitral institutions
and accreditation of arbitrators; (3) to statutorily provide for
confidentiality of information relating to arbitral proceedings and
to indemnify arbitrators from legal proceedings for any action or
omission done in good faith in the course of arbitration proceedings;
and (4) to clarify that Section 26 of the Arbitration and Conciliation
(Amendment) Act, 2015, is only applicable to arbitral proceedings
which commenced after 23 October 2015.

India has not signed or ratified the Washington Convention on the
Settlement of Investment Disputes between States and Nationals
of Other States, and is not a party to any Bilateral Investment
Treaties or Multilateral Investment Treaties allowing for recourse to
arbitrations under ICSID.

Indonesia

As the largest and most populous ASEAN country with a thriving
economy, Indonesia is an important place for arbitration, albeit
mainly domestic arbitration. Indonesia is not generally designated
as the seat of arbitration by non-Indonesian parties for a number
of reasons. Rightly or wrongly, there is a perception that the
Indonesian judiciary would not support the enforcement of domestic
arbitral awards where there is no international pressure, unlike the
recognition and enforcement of international awards by way of
Indonesia’s membership of the 1958 New York Convention. This
perception is not necessarily correct, as Indonesian Courts do
not have the power to get involved whilst an arbitration matter
is ongoing. Article 3 and Article 11 of Law No. 30 of 1999 on
Arbitration and Alternative Dispute Resolution (“the Arbitration
Law”) prohibits the State Courts from hearing a case which is in
breach of an arbitration agreement or has already been referred to
arbitration.

However, imaginative parties have tried to get around this
prohibition by filing a Court action as a claim under tort instead
of a breach of contract claim. It is ultimately up to the Indonesian
Supreme Court to be firm and make a decision as to whether or not
they would uphold the spirit and intent of the arbitration law. There
is nothing to the advantage of the law’s development in searching for
a liability in tort where the parties are in a contractual relationship.
This is particularly so in a commercial relationship where the
parties have agreed that all disputes are to be resolved by way of
arbitration. It would be correct, in principle, to avoid confusion
in the law to adhere to the contractual analysis of the dispute as it
is a contractual relationship in which the parties have the right to
expect their obligations to each other to be determined by way of
arbitration. Courts of other Civil Law countries have taken the view
that a claim in tort falls within the scope of an arbitration agreement,
if it can be shown that the claim is actually based on the contract
and contractual obligations between the parties. Generally, claims
made in tort for loss and damages caused as a result of material
damage are arbitrable issues. Typical arbitration agreements are
generally broadly drafted along the lines that parties will resort to
arbitration for “any and all disputes or differences arising out of or
in relation to the agreement between the parties or as to their rights
and obligations”. This is deemed by Courts and tribunals in Civil
countries to be broad enough to catch both claims in contract as well
as tort. Other jurisdictions take the view that if the same claim could
be made concurrently on either grounds of contract or grounds of
tort, then it can be heard by the tribunal and the Court should decline
jurisdiction.

Parties in Indonesia tend to select institutional arbitration rather than
ad hoc arbitration as there is a general perception that arbitration
should be conducted and administered by an arbitral institution. The

largest and most important arbitral body is the Indonesian National
Board of Arbitration (“BANI”), which handles the largest number of
arbitration cases in the country. Until recently, all matters connected
to the oil and gas industry had to pass through BPMIGAS and had
to include a BANI arbitration agreement. Due to the size of the
economy and population of Indonesia and overwhelming dominance
of BANI, the size of the arbitration disputes handled by BANI are
generally multiple times greater than the combined total quantum
of many other arbitral institutions in ASEAN countries. There are
current proposals from BANI and other end-users of arbitration to
amend and update the current Arbitration Law of Indonesia, and it
is expected to be brought more in line with the UNCITRAL Model
Law. BANI has recently amended its rules of arbitration and they
came into force on 1 January 2018. In addition to BANI, other
smaller arbitration institutions in Indonesia include the Indonesian
Shariah Arbitration Board, the commercial and financial disputes
of which are based on Shariah principles. The Indonesian Capital
Market Arbitration Board (“BAPMI”) is another small institutional
arbitration body that has been set up to resolve disputes pertaining
to capital market activities under the administration of an institution.
Finally, the Indonesian Construction Arbitration and Alternative
Dispute Resolution Board (“BADAPSKI”) is a specialist arbitration
centre for construction cases.

Like the rest of the ASEAN countries, apart from Singapore, there are
not many international arbitrations taking place in Indonesia which
have no connections to local Indonesian parties or local Indonesian
contracts. Many of the disputes relating to Indonesian contracts
tend to be arbitrated in Singapore under the ICC rules of arbitration.
The ICC is trusted by Indonesian lawyers as it has a propensity to
appoint arbitrators that have understanding of Indonesian law or of
Civil Law. Over the last few years the HKIAC was becoming more
attractive to Indonesian end-users than the SIAC, especially in cases
where end-users had agreed for the governing law of the arbitration
to be Indonesian law. However, with the new setting up of the ICC
Secretariat in Singapore, it is likely that end-users who wish to get
around the strong possibility of the SIAC appointing non-civil law
arbitrators, will now increasingly view ICC arbitration in Singapore
as the better alternative institution where Indonesian disputes are to
be seated in Singapore.

The Indonesian Civil Code is directly derived from and translated
from the Dutch Civil Code; the latter is written in Dutch. As with
many Civil Law systems, Indonesian law relies on the comments
and interpretations of prominent professors and authors in the
respective relevant fields of law for the interpretation of statutory
provisions. It is generally deemed to be proper to cite positions and
statements made in leading textbooks by very eminent professors.
Such opinions, including commentators of the codes and laws tend
to be treated as an important source of Indonesian law. Indonesian
law allows arbitral tribunals to issue an attachment order to prevent
a party to the arbitration from transferring or disposing of its assets
during the arbitral proceedings. Indonesian tribunals also issue
provisional awards to order a party from doing something that
may damage the arbitration process. Indonesia is not in favour of
ICSID arbitration and it has been in the process of terminating or
not renewing all of its existing BITs with other countries since 2015.

Japan

The main source of law relating to domestic and foreign arbitral
proceedings and recognition and enforcement of awards in Japan is
the Arbitration Act (Law No. 138 0f2003). The Japanese Arbitration
Act, which was amended in 2004, is substantially modelled on the
UNCITRAL Model Law (the original 1985 version). Article 25 of the
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Act stipulates that there must be equal treatment of all parties to the
arbitration. An arbitral tribunal or a party may make an application
to a Japanese Court to assist in the taking of evidence. However, the
IBA Rules on the Taking of Evidence in International Commercial
Arbitration have seen increasing acceptance and adoption in
international arbitrations that have been recently conducted in Japan.

Whilst it is not unique, Japanese arbitration law also allows the
arbitral tribunal, or one or more of its members, to attempt an
amicable mediation and settlement of the dispute with the consent
of the parties. Many commercial arbitrations in Japan have been
amicably settled in this manner. In addition to the Model Law,
Japan has special provisions for consumer arbitration and individual
employment arbitration for the future dispute, by which a consumer
has the right to terminate the arbitration agreement entered into
with a business and the arbitration agreement between an individual
employee and a business employer is invalid. Japan has signed and
ratified the Washington Convention and it is a party to some Bilateral
Investment Treaties allowing for recourse to arbitration under
ICSID. As with Korea, Japanese Courts simply dismiss actions
rather than stay these when such an action has been brought in
respect of a dispute which is the subject of an arbitration agreement.

The Japan Commercial Arbitration Association (“JCAA”) is the
most active and important arbitration institution in Japan. The
JCAA has its own arbitration rules and maintains a list of prominent
arbitrators on its panel of arbitrators. The JCAA has recently
amended its arbitration rules; such amendments came into force on
1 February 2014. Some of the important changes include expediting
the conduct of the arbitral proceedings, and Rule 39.1 of the
amended rules provides that an arbitral tribunal shall use reasonable
efforts to hand down an arbitral award within six months from the
date when the tribunal was constituted. The amended JCAA Rules
also introduced provisions for interim measures by an emergency
arbitrator. The Osaka High Court in its decision on 28 June 2016
overturned the finding of the lower Court and instead upheld a
challenge against an arbitral award as a result of the failure of the
presiding arbitrator to disclose a potential conflict of interest in a
JCAA arbitration that was seated in Osaka.

The Osaka High Court held that the potential conflict was subject
to an arbitrator’s continuous obligation to disclose such conflicts. It
also held that an arbitrator would not be entitled to be released from
this disclosure obligation simply because the arbitrator claimed that
he was never allegedly informed of the class action undertaken by
his law firm for one of the parties arbitrating before him. There
is a growing trend for arbitrators and counsel in Japan to apply or
seek guidance from the IBA Rules on the Taking of Evidence in
International Arbitration. An arbitral tribunal is entitled to grant an
interim measure to provide security to the integrity of the arbitration
hearing process or to protect the condition of the subject matter of
the dispute until an arbitral award has been rendered.

Article 15 of the Act allows a party, either before or during an
arbitral proceeding, to request from a Court an interim measure of
protection in respect of any civil dispute that forms the subject of the
arbitration agreement. In a decision issued on 10 March 2011, the
Tokyo District Court dismissed a plaintiff’s tort claim as there was
an existing arbitration agreement in place between the plaintiff and
one of the defendants.

In a decision issued on 23 August 2013, the Tokyo District Court
dismissed an application to set aside an award and endorsed the
arbitration agreement that the parties had agreed to enter into. The
Court held that in accordance with the Japanese Arbitration Act,
the minimum requirement for a valid arbitration agreement was an
agreement to arbitrate in writing. The Court rejected the mistake
submissions brought by the applicant.

Korea

The Korean Arbitration Act was first enacted in 1996 and initial
amendments were introduced on 31 December 1999. Although
the 1999 revisions to the Arbitration Act did not adopt the Model
Law in its entirety, a large part of the Act and 1999 revisions were
already largely based on the UNCITRAL Model Law, with some
modifications to allow compliance with the Korean judicial system.
The latest amendments to the Arbitration Act in May 2016 came into
effect on 30 November 2016. The three main amendments include:
a widened scope of what constitutes arbitrable disputes; increased
scope for interim measures; more powers being granted to arbitral
tribunals on evidence gathering; and a more simplified procedure
for the enforcement of arbitral awards. The amendments have
also expanded the ‘in-writing’ requirements for a valid arbitration
agreement to accommodate all forms of recorded format, which
have the impact of creating a valid arbitration agreement, as long as
it demonstrates the intention of the parties to settle disputes by way
of arbitration. Several non-monetary disputes including intellectual
property rights and antitrust matters, which had previously been
regarded as non-arbitrable, can now be arbitrated. The new
amendments to the Act give an arbitral tribunal power to make
an order for protective interim measures, when so requested by a
party. The interim measure would be granted if a party can show
that there would otherwise be a likelihood of irreparable harm that
cannot be compensated by way of damages and that the measure
outweighs any injury likely to be caused to the party against whom
such measures are directed. In addition, the applicant needs to show
it has a reasonable chance to succeed on the merits of its claim.
Korean Courts have a tendency to recognise and enforce arbitral
awards. Despite the fact that Korea is largely a Civil Law country, it
has developed an arbitration system that appears to be more similar
to American arbitration, but is slightly different from Japanese
arbitration laws. Although early Korean arbitration law was based
on Japanese law, its arbitration system and practices appear to be
heavily influenced by American arbitral practices and allow for
cross-examination of witnesses and documents production. Unlike
Article 16 of the Model Law, which endows final jurisdiction to
the arbitral tribunal to determine its own jurisdiction, Article 17
of the Korean Arbitration Act allows a party that is challenging
jurisdiction to appeal the tribunal’s decision that it has jurisdiction
to a competent Court for a final ruling.

The key arbitration institution is the Korean Commercial Arbitration
Board and it has been rather proactive in both updating its rules and
remuneration scales to keep up with international developments.
The latest KCAB International Arbitration Rules (the 2016 Rules)
became effective on 1 June 2016. These rules are applicable where
at least one of the parties to the arbitration is non-Korean or if the
place of arbitration stipulated in the arbitration agreement is in any
non-Korea jurisdiction. The most important update brought in by
the 2016 Rules is the introduction of its new emergency arbitrator
regime. This new regime is set out in Appendix 3 of the 2016
Rules and is a game-changer. It will provide interim relief to the
parties before the constitution of the arbitral tribunal. The KCAB
Secretariat can now appoint a sole emergency arbitrator within two
weeks of the date of the request. Any emergency arbitrator is obliged
to deliver his or her decision within 15 days from the date of his or
her appointment. The 2016 Rules allow for concurrent submission
of claims arising out of multiple agreements within a single request
for arbitration if the agreements all contain identical or compatible
arbitration agreements and if the claims can be shown to have arisen
out of the same transaction or same series of transactions. The 2016
Rules allows for all written communications and submissions to be
submitted by way of electronic communication, unless otherwise

ICLG TO: INTERNATIONAL ARBITRATION 2018

WWW .ICLG.COM

© Published and reproduced with kind permission by Global Legal Group Ltd, London




Dr. Colin Ong Legal Services

Asia Pacific Overview

provided in the Rules, or unless directed otherwise by the arbitral
tribunal or the KCAB Secretariat.

Korea is a signatory to the Washington Convention, as well
as a signatory to various Bilateral Investment and Multilateral
Investment Treaties, which provide for the resolution of disputes by
way of arbitration under ICSID.

In an important ruling (case number 2006Da20290), the Supreme
Court on 28 May 2009 had to hear a case wherein the defendant
had attempted to resist the enforcement of a foreign arbitral award
by alleging that the plaintiffs had acted in fraudulent conduct. The
Supreme Court rejected the defendant’s arguments, and held that
the enforcement of a foreign arbitral award could only be refused
in the situation where: (i) there was clear and objective evidence
of fraudulent conduct that is punishable under the Law; (ii) the
defendant could not have been aware of such fraudulent conduct,
it could not properly make this challenge to the enforcement of
the award; and (iii) the defendant also had to demonstrate that the
fraudulent conduct was related to a material issue in the arbitration.
In effect, a losing party who wishes to set aside an arbitral award
has to establish, by clear and convincing evidence, that before the
arbitration the successful party had made fraudulent assertions, or
had taken fraudulent actions during the arbitration proceedings so
as to deceive the arbitral tribunal into rendering a decision based on
the fraudulent conduct. In May 2013, the Seoul Bar Association,
the KCAB and the Seoul Metropolitan Government jointly set up
the Seoul International Dispute Resolution Centre to host arbitration
hearings seated in Korea and the region. The KCAB has recently
set up its own International Arbitration Centre in 2018 to cater
to international disputes. Under the present law, only registered
foreign legal consultants are legally allowed to represent a party
as counsel in international arbitration proceedings seated in Korea,
with the caveat that the law of the lawyer’s admitted jurisdiction or
international customary law is applicable to the arbitration. Korea
passed the Arbitration Industry Promotion Act which took effect
on 28 June 2017 to promote arbitration as a dispute settlement
mechanism for both domestic and international disputes. The Act is
designed to make South Korea a more attractive seat of arbitration
and one that is also competitive in the global arbitration market.
However, it is unfortunate that the Act did not go far enough to
allow foreign lawyers to participate as counsel in arbitration cases.
This means that Seoul still has some way to go to catch up with
other market leaders like Hong Kong and Singapore.

New Zealand

International arbitration in New Zealand is regulated by the
Arbitration Act 1996 (amended in 2007). The Arbitration
Amendment Act 2007 came into force on 18 October 2007 and
made several changes to the Arbitration Act 1996. The amendments
were intended to bring the 1996 Act in line with recent changes to
the UNCITRAL Model Law and to increase the parties’ control
over the arbitration process and reduce judicial intervention. The
Amendment Act now gives arbitrators wide powers to make interim
and preliminary orders. The Act basically adopts the UNCITRAL
Model Law, with minor modifications. The UNCITRAL Model Law
is set out in a Schedule to the Act and applies to both international
and domestic arbitrations. There have been recent amendments to
the Act in 2016 which empowered the Minister of Justice to appoint
a default appointing authority for all arbitrations sited in New
Zealand. AMINZ (the Arbitrators and Mediators Institute of New
Zealand) has been appointed as the default appointing authority on
9 March 2017. The proposed Arbitration Amendment Bill 2017
will uphold the validity of arbitration agreements within trust

deeds. Such arbitration clauses shall be binding on all trustees and
beneficiaries alike. A tribunal would then have the same powers
as the High Court to appoint representatives for any minor or
unascertained beneficiaries.

In general, the New Zealand Courts are highly supportive of the
arbitration process and they are reluctant to disrupt or intervene in
arbitration proceedings (with the exception of special circumstances
provided for in the Act). This attitude even extends to arbitrations
seated outside New Zealand. The Court of Appeal in Danone Asia
Pacific Holdings v Fonterra Co-operative Group Limited [2014]
NZCA 536 stayed a discretionary case management in favour of
an international arbitration that was seated in Singapore. As the
respondent was the parent company to the contractual counterparty
but not the counterparty itself, the automatic stay provisions under
Article 8 of Schedule 1 were not available. The Court of Appeal
upheld the High Court’s decision in exercising its discretion to stay
on the basis that the existence of the arbitration was a very material
consideration.

There is a right of appeal to the High Court on points of Law, where
the Second Schedule of the Arbitration Act applies. The Second
Schedule applies to domestic arbitrations sited in New Zealand
(unless the parties expressly agree otherwise) and to international
arbitrations sited in New Zealand if the parties expressly agree.
The problem of this mechanism is that it substantially destroys the
issue of confidentiality in arbitration, as the appeal proceedings will
normally be done in public.

The New Zealand Supreme Court (the highest Court in New
Zealand’s judicial system, having replaced the Privy Council) had,
in General Distributors Ltd v Casata Ltd [2006] 2 N.Z.L.R. 721
(S.C), held (by a majority of three to two) that the effect of Clause
6(1)(a) of the Second Schedule to the Arbitration Act 1996 was that
costs are automatically in issue in every arbitration subject to that
provision, unless the parties agreed otherwise. This has meant that
an arbitral tribunal is required to address costs in its award and, if
it did not, the parties could seek a further award under Article 33 of
the First Schedule.

Article 17 of the Amendment Act deals with interim measures and
allows the arbitrator to make orders to preserve assets of which any
subsequent award can satisfy, maintain or restore the status quo of
the parties pending determination of the dispute and the power to
make an order for security for costs.

In General Distributors Ltd v Melanesian Mission Trust Board
[2008] 3 NZLR 718, the High Court was asked to decide whether
a “discovery ruling” ordered by an arbitral tribunal during the
interlocutory process amounted to an “award”. It was held that the
discovery order was not a decision “on the substance of the dispute”
between the parties, in terms of the definition of “award”, and so
could not be the subject of an appeal to the High Court. The High
Court emphasised that such an appeal was only available in respect
of decisions touching on the legal rights or duties which arose from
the dispute which had been referred to arbitration. There is no right
of recourse to appeal any international arbitration awards, unless it
has otherwise been agreed by the parties. Such international awards
may only be set aside on limited grounds. Any applications to set
aside awards and appeals for domestic arbitrations must be brought
within three months of receipt of the award.

The New Zealand Court of Appeal in the decision of Hi-Gene
Limited v Swisher Hygiene Franchise Corporation [2010] NZCA
359 confirmed that a party seeking to challenge enforcement of an
arbitral award, pursuant to Article 36 of the First Schedule to the
Arbitration Act 1996, has to cross a high threshold. Initially the
representatives of both parties came to an agreement to hold the
arbitration in North Carolina, the United States. Subsequently, the
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New Zealand party, Hi-Gene, tried to change the place of arbitration
to New Zealand. Swisher continued with its proceedings in the
US and was unchallenged. When Swisher sought to enforce the
arbitral award against Hi-Gene in New Zealand, the latter opposed
enforcement on the grounds that the arbitrators’ refusal to adjourn the
proceedings had prevented Hi-Gene from presenting its case under
Article 36(1)(a)(ii) of the Act and that this also constituted a breach
of natural justice under Articles 36(1)(b)(ii) and (3)(b). The New
Zealand Court of Appeal referred to the earlier decision of Amaltal
Corporation Ltd v Maruha (NZ) Corporation Ltd [2004] 2 NZLR
614 and held that the public policy exception to enforcement must
be narrowly interpreted. The Court of Appeal also held that Article
36(1)(a)(ii) and the public policy and natural justice standards had
to be interpreted consistently and narrowly in requiring very serious
grounds for Court intervention. Finally, the Court or Appeal held
that Hi-Gene had been adequately notified of the hearing and as
such there was no breach of natural justice. The Court of Appeal
in Kyburn v Beca [2015] NZCA 290 had to deal with an issue
relating to conflict with New Zealand public policy. The Court of
Appeal held that there had been a breach of natural justice, as the
arbitrator had inspected a property only with a witness for one party.
However, the Court of Appeal exercised its discretion and did not
set aside the award on the grounds that the arbitrator’s breach did
not have any material effect on the outcome of the decision.

The New Zealand Act allows appeals from arbitral awards only
on questions of law but not questions of fact. The New Zealand
Court of Appeal in Gallaway Cook Allan v Carr [2013] NZCA 11
took the same approach and further emphasised the importance of
encouraging the use of arbitration to resolve commercial disputes,
and facilitating the recognition of and enforcement of arbitration
agreements and arbitral awards. The Court of Appeal had to deal
with Article 34 of the Act and it held that the discretion is of a
wide and apparently unfettered nature. It held that the two specific
purposes are to encourage the use of arbitration as an agreed method
of resolving commercial and other disputes, and to facilitate the
recognition and enforcement of arbitration agreements and arbitral
The Court said that: “The principles and philosophy
behind the statute are party autonomy within its framework, equal
treatment, reduced court intervention and increased powers for the
arbitral tribunal ... The statutory principles and philosophy, when
considered in the context of this case, plainly favour validation of
the agreement. In our judgment it would be inappropriate within the
exercise of our statutory discretion to set aside the award.”

awards.

The New Zealand Court of Appeal in Zurich Australian Insurance
Limited v Cognition Education Limited [2013] NZCA 180 had to
deal with the interpretation of Article 8 of the Model Law. It held
that in determining whether there is in fact a dispute for the purposes
of Article 8(1), the Court must assess whether the party seeking
arbitration has an arguable defence to the claim which has been filed
in Court. If there is no arguable defence, then there is no dispute
within the meaning of Article 8(1) and a summary judgment may be
entered for the claimant. On the other hand, if the Court is satisfied
there is an arguable defence, a stay of the Court proceedings will be
granted and a referral to arbitration ordered.

The New Zealand Court of Appeal, in Gallaway Cook Allan v Ewan
Robert Carr [2013] NZCA 11, held that an arbitral award will not
be set aside on the basis that the arbitration agreement is invalid, if
the invalid part of the arbitration agreement can be severed from the
valid part. In that case, the arbitration agreement had provided for
an appeal on questions of fact, which is not allowed under the Act.
The Court of Appeal refused to set a partial award aside. The parties
appealed to the Supreme Court who then heard lengthy submissions
in Ewan Robert Carr v. Gallaway Cook Allan [2013] NZSC Trans
26. The Supreme Court set aside the award (Ewan Robert Carr and

Brookside Farm Trust Limited v Gallaway Cook Allan [2014] NZSC
75) and held that it was not possible to sever a clause which would
cause the effect of altering the nature and substance of what the
agreement that the parties had agreed to enter into. The Court also
rejected the submission that in order to ascertain the intention of the
parties, one had to make a subjective inquiry into the intention of the
parties. The majority of the Supreme Court held that a consideration
of the travaux préparatoires showed that Article 34 (2)(a)(iv) could
only be applied in situations where there was a valid arbitration
agreement, but where the agreed procedure was not followed. They
explained that the article was a separate and distinct provision that
could not be read as one that could supersede Article 34 (2)(a)(i).
The High Court in Infratil Infrastructure Property Limited v Viaduct
Harbour Holdings Limited & Ors [2015] NZHC 2533 ordered a non-
party to produce documents for the purposes of an arbitration. The
order was made on the basis that they were relevant and material and
the Court reasoned that the confidentiality of the documents would
be adequately protected by the arbitration process.

Singapore

The Singapore Courts have been one of the most robust Courts
in the region to enforce both arbitration agreements and awards.
The Singapore International Arbitration Centre (“SIAC”) was
established in 1991 and is the statutory appointing body of
arbitrators in the event of default by the parties in making an
appointment of an arbitrator. The International Court of Arbitration
of the International Chamber of Commerce (“ICC”) has confirmed
that 6% of all new ICC cases filed in 2015 had named Singapore
as the seat of arbitration. This has indeed upheld Singapore as
the number one seat of ICC Arbitration in Asia. The ICC has an
advantage over all other arbitration centres in ASEAN as it has a
very diverse team at both its Secretariat as well as at its Court of
Arbitration which work hard to ensure that the right qualified or
experienced arbitrators are appointed in each case. As opposed to
other institutions that have a propensity to appoint arbitrators from
outside the Asia-Pacific region, the ICC is generally known for its
diversity-conscious position and tends to appoint arbitrators from
within the region and to allocate the appropriate Civil or Common
Law arbitrators for the arbitration. The appointment of a world-
class arbitration practitioner such as Alexis Mourre as the new
President of the ICC Court has seen even more moves by the ICC to
look at the issue of diversity of the arbitrators appointed by the ICC
in default situations. This is only likely to benefit Singapore as more
end-users in the region will be likely to be even more encouraged
to designate ICC Singapore clauses in their arbitration agreements.
Maxwell Chambers has rightly described itself to be the “world’s
first integrated dispute resolution complex housing both best-of-
class hearing facilities and top international ADR institutions”.
Maxwell Chambers continues to attract end-users to use its hearing
rooms and facilities even in cases where Singapore is not the seat
of the arbitration.

The early adoption of the Model Law as part of the International
Arbitration Act (“IAA”) allowed Singapore to advance itself rapidly
by promoting its role as an important centre for international legal
services, as well as international arbitrations. As of 1 January 2010,
Singapore updated its International Arbitration legislation. One
of those key changes had been the introduction of a new Section
12A of the IAA, which now empowers Singaporean Courts to make
interim orders in aid of an arbitration seated outside Singapore.

Previously, under the repealed Section 10 of the IAA which
incorporates Article 16(3) of the Model Law, parties could only
bring an appeal against the decision of the arbitral tribunal which has
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ruled that it has jurisdiction. This section has now been repealed and
Section 4 now provides an avenue for appeal against the decision of an
arbitral tribunal even in the event the arbitral tribunal rules that it has
no jurisdiction. The Singapore Parliament passed amendments to the
Civil Law Act on 10 January 2017 to legalise third-party funding in
arbitration. These amendments have set out regulation of third-party
funders and provide clear guidelines for such funders to follow.

Two different Singapore Court of Appeal decisions that differ in
certain conclusions as to how Clause 20 of the FIDIC Red Book
is to be interpreted and how an arbitral tribunal is to deal with a
DAB decision. The Court of Appeal in CRW Joint Operation
v PT Perusahaan Gas Negara (Persero) TBK [2011] SGCA 33
(“2011 CRW”) upheld the High Court’s decision to set aside a
final award that had been issued by the Majority Members in an
ICC International Court of Arbitration Case under the IAA. The
Court of Appeal held that the Majority Members of the tribunal had
breached their jurisdiction and the rules of natural justice by failing
to review the merits of the DAB’s decision and failing to give PGN
the opportunity to defend its position. FIDIC issued a Guidance
Memorandum in April 2013 (http:/fidic.org/node/1615) to amend
Clause 20 and referred to the 2011 CRW judgment in introducing
the new amendments. The changes were significant and affect the
treatment of FIDIC construction contracts on a worldwide basis.

The Court of Appeal in PT Perusahaan Gas Negara (Persero) TBK
v CRW Joint Operation [2015] SGCA 30 took a different approach
to the 2011 CA and decided to interpret Clause 20 in light of the
“intention” of the drafters of the FIDIC Standard Form of Contract,
and also relied upon the 2013 FIDIC Guidance Memorandum. The
minority judge, minority arbitrator and PGN took the view that
the provisional award sought by CRW would not be “final” for the
purposes of Section 19B, since the DAB decision was liable to be
opened up and reviewed pursuant to Clause 20.6[2] of the FIDIC
Conditions of Contract at the arbitration of the parties’ main dispute
over the merits of DAB No 3. The 2015 Majority CA held that a
DAB decision made under Clause 20.4 of the Red Book which was
automatically converted into an Interim Award was final and binding
as it was PGN’s obligation to make prompt payment to CRW of
the full Adjudicated Sum awarded under the DAB decision. The
Court also held that it was not commercially sensible to read Clause
20.4 to suggest that the DAB decision would cease to be binding
as soon as the tribunal had made a determination on any aspect of
the merits of the parties’ underlying dispute. It held that CRW was
entitled to enforce for the full adjudicated sum despite the issuance
of a Final Partial Award that had dismissed several heads of claims
worth several million dollars. The dissenting judge agreed with
PGN’s contention that the 2011 Majority Arbitrators intended the
interim award to be a provisional award because they not only said
that an award giving effect to DBA No 3 would only be “final up to
a certain point in time” and “will not and cannot be altered until the
arbitration hearing”, thereby implying that the Interim Award could
and might be altered at, or after, that point in time, but he also stated
that the Interim Award was an award “/p/ending the final resolution
of the Parties’ dispute”.

In Maldives Airports Co Ltd & Anor v GMR Male International
Airport Pte Ltd [2013] SGCA 16, the Court of Appeal dismissed the
jurisdiction objection raised by the Maldives government and the
latter’s reliance on the Act of State doctrine. The Court held that
a State can waive immunity and that the Maldives government had
done so when it agreed to enter into the agreement, which clearly
provided that the Maldives government had unconditionally waived
any such immunity. Furthermore, the Court of Appeal held that the
Act of State doctrine did not apply as the dispute was in fact private
in nature and private law remedies were being sought. The Court
of Appeal held that it had the power to do so pursuant to Section

12A(4) of the IAA but held that the balance of convenience did not
favour an injunction being granted. The Court held that damages
was an adequate remedy for the Maldives government’s breach
of agreement but that it was impractical to grant an injunction as
the wide scope of the injunction meant that parties were likely to
repeatedly seek assistance or directions from a Singapore Court
on whether a particular action contravenes the injunction. The
Singapore Court also took a pragmatic approach that the injunction
could not in practice be complied with due to the breadth of the
terms and the restrictions imposed on the Maldives government’s
State functions in operating the airport.

In PT First Media TBK v Astro Nusantara International BV &
others [2013] SGCA 57, the Singapore Court of Appeal allowed
a losing party (Lippo) to oppose enforcement of an arbitral award
on the grounds of lack of jurisdiction even though the losing party
had failed to take steps available to it to challenge the award on
jurisdiction. Astro had initiated arbitration proceedings against
subsidiary companies of the Lippo group who were signatories
and also brought an application to join certain Astro subsidiary
companies that were not party to the arbitration agreement to be
joined in the arbitration. The Court of Appeal considered that a party
could either make an application under Article 16(3) of the Model
Law to set aside an arbitral award on jurisdiction or it could raise
jurisdictional objections at the time of enforcement proceedings.
The High Court, in Swiss Singapore Overseas Enterprise Pte Ltd v
Exim Rajathi Pte Ltd [2010] 1 SLR 573, affirmed the position that
an award that had been procured by fraud could be set aside as being
contrary to public policy. However, the Court decided not to set
aside the arbitral award on the facts of this case.

The High Court in Mount Eastern Holdings Resources Co., Limited
v H&C S Holdings Pte Ltd [2016] SGHC 01 reiterated that it is only
in deserving cases where a breach of natural justice has been proven,
that the Singapore Courts will be willing to set aside arbitral awards
on such a basis. The grounds upon which the Court will set aside an
arbitral award are strictly limited to those in Section 24 of the IAA
and/or Article 34 (2) of Model Law.

The Court of Appeal in Tomolugen Holdings Ltd v Silica Investors
Ltd [2015] SGCA 57 took a very pro-arbitration stance by holding
that there is a presumption of arbitrability so long as the dispute falls
within the scope of the arbitration agreement.

The Court of Appeal in Sanum Investments Ltd v Laos [2016] SGCA
57 overturned the High Court and upheld a tribunal’s dismissal of
a jurisdictional challenge made by the government of Laos. The
challenge was premised on the arguments that a bilateral investment
treaty entered into by China and Laos did not apply to Macau.
More importantly, the Court of Appeal held that in the event of a
jurisdictional challenge of an arbitral tribunal, the Courts should
undertake a de novo review on jurisdiction without any automatic
deference to the tribunal’s findings. Although a Court may
consider the reasoning of the tribunal, the Court is not bound to
accept the arbitral tribunal’s reasoning or conclusion on the matter.
The Court of Appeal also held that in accordance with the default
“moving treaty frontier” principle of State succession, a territory
that undergoes a change in sovereignty will automatically drop
out of the treaty regime of the predecessor sovereign and such a
presumption would be maintained unless expressly displaced. The
Court of Appeal in L Capital Jones Ltd v Maniach Pte Ltd [2017]
SGCA 3 considered an application for a stay of proceedings in
favour of arbitration under Section 6 of the IAA. It had to make
a decision on whether the minority oppression claim brought by
the respondent was arbitrable and whether the opposing parties had
taken a step in the Court proceedings. The Court of Appeal affirmed
its earlier decision in Tomolugen Holdings Ltd v Silica Investors Ltd
[2016] 1 SLR 373 that minority oppression claims under Section
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216 of the Companies Act were arbitrable matters. It held that
there was an element in minority oppression disputes that would
make it contrary to public policy for the disputes to be resolved
by an arbitral tribunal rather than a Court. The Court took a pro-
arbitration stance by stating that there was nothing in the Companies
Act that precluded the arbitration of a claim under Section 216. The
Court of Appeal in Rals International Pte Ltd v Cassa di Risparmio
di Parma Piacenza SpA [2016] SGCA 53, held that an arbitration
clause within a contract does not extend to claims on promissory
notes that had been issued pursuant to the contract, unless there
was express incorporation of the arbitration clause within the notes
themselves. The Court of Appeal in L Capital Jones Ltd and another
v Maniach Pte Ltd [2017] SGCA 03 held that minority shareholder
oppression claims were generally arbitrable but it held that, on the
facts of Capital Jones, the majority shareholder of a joint venture
company had taken a step in the Court proceedings even though it
was actually the joint venture company itself that had taken out the
actual striking out application. Whilst this case is good news for
arbitration, it may also allow litigants to try to use the judgment to
blur the separate legal personality lines of a company and that of its
majority controlling shareholders.

The Singapore International Commercial Court (“SICC”) has heard
and released its first Court judgment on 12 May 2016. The SICC in
BCBC Singapore Pte Ltd v PT Bayan Resources TBK [2016] SGHC(I)
01 revealed the Singapore commercial Court’s approach to contractual
interpretation in relation to implied terms and ambiguity as well as the
impact of foreign illegality on business dealings. In relation to implied
terms, the SICC made it clear that a Court must first ascertain how the
gap in the contract had arisen and would only consider any implication
if the parties did not contemplate the gap. The Court made it clear that
such an implication has to be necessary in a commercial sense to give
the contract efficacy and that the specific term to be implied will be
considered if it was one that the parties would have certainly accepted
had the proposed term been put to them at the time of the contract. As
of January 2017, the SICC had handed down a total of eight reasoned
judgments. Two of those judgments are now the subject of pending
appeals to the Court of Appeal. It is clear that the SICC is a game-
changer for the region and would be likely to augment and add to
Singapore’s reputation as a legal and arbitration hub. Singapore enacted
the Choice of Court Agreements Act in October 2016 to give legal effect
to the country’s ratification of the Hague Convention on Choice of Court
Agreements. The Hague Convention and Choice of Court Agreements
Act apply to all international civil and commercial disputes and lay out
a legal framework to allow exclusive choice of Court agreements to be
upheld in favour of Courts in contracting States. They also facilitate
mutual recognition and enforcement of Court judgments handed down
by Courts of contracting States. The Secretariat of the International Court
of Arbitration of the International Chamber of Commerce officially
inaugurated its new case management office in Singapore on 23 April
2018. This was a masterstroke that was greatly welcomed by potential
end-users of arbitration, particularly those from Civil law countries, who
preferred to have Singapore as a seat of arbitration.

Some Other ASEAN Jurisdictions: Malaysia;
Thailand; and Vietham

Some of the jurisdictions have considerable domestic arbitrations.
Countries like Malaysia, Thailand and Vietnam have never been
considered as popular seats for international arbitration, but they
have been trying hard to advertise themselves as being alternative
destinations for arbitration.

The Malaysian Arbitration Act 2005 (Act 646) is substantially based
on the UNCITRAL Model Law and came into force in Malaysia

on 15 March 2006. Whilst there are comparatively many domestic
arbitrations taking place in Malaysia, notably construction disputes
under the auspices of the Architects Institute of Malaysia (“PAM”),
there are relatively few international arbitrations taking place.
Most international parties tend to select the SIAC as the preferred
venue of arbitration and Singapore as the seat of arbitration. Where
Malaysia is adopted as the seat of arbitration, international parties
appear to favour ICC Arbitration agreements to be adopted in
place of domestic arbitration centres. This is to ensure that default
appointments of arbitrators are completely neutral and have no
connection to the Government. The KLRCA is heavily funded
by the Malaysian Government and has stated in its promotional
brochures that there is no withholding tax on fees for arbitrators
sitting in KLRCA arbitrations. While there is no statutory provision
that directly supports this proposition, the KLRCA appears to
rely upon a special government cabinet directive that remains
confidential and remains undisclosed to the public. In 2013, a
leading locally-based KLRCA arbitrator, who was appointed by
the KLRCA as sole arbitrator, was caught for allegedly taking a
bribe. He was sentenced to six months imprisonment on 5 January
2017. The prosecution succeeded in its case that the guilty arbitrator
had given KLRCA a bad image. The offence of cheating allows
for a maximum penalty of five years in jail under the Malaysian
penal code. The KLRCA has since rebranded itself and changed
its name to the AIAC. The Malaysian Government’s investment
entity, 1Malaysia Development Bhd, was involved in a high-
profile arbitration against Abu Dhabi’s State Investment Fund,
IPIC, but settled the arbitration proceedings in April 2017 and has
been making repayments. The repercussions of the arbitration
has not ended with the settlement. There are currently multiple
investigations launched by the United States and other governments
into alleged money laundering activities. Unfortunately, the recent
upheavals in Malaysian politics and allegations of corruption made
against the recently ousted Malaysian prime minister in May 2018!
and allegations of Malaysia being ranked as the second most-corrupt
country in the world does not assist in trying to convince arbitration
end-users that Malaysia is a safe seat of arbitration.?

In the case of Mohamed Azahari Bin Matiasin v Undefined, a
Malaysian (Sabah) High Court held that foreign lawyers (including
West Malaysian lawyers), who were not advocates within the
meaning of the Advocates Ordinance 1953, are prohibited from
representing parties in any arbitration proceedings in Sabah. The
Malaysian High Court held that the phrase ‘exclusive right to
practice in Sabah’, which appears in Section 8 of the Ordinance,
means that only lawyers who have been admitted to the Sabah
Bar have exclusive rights to legal practice both ‘in and outside’
Courts. This means that a lawyer who is not a member of the Sabah
Bar should apply for ad hoc admission to the Sabah Bar if he or
she wishes to represent a party in arbitration. The judgment was
overturned by the Court of Appeal, but on appeal, it was reinstated
by the Federal Court Decision. Malaysia’s apex Court has therefore
ruled that the right to practice arbitration in Sabah is within the
exclusivity of the advocates of Sabah. It remains to be seen what
impact this Malaysian apex Court decision will have on other
States in Malaysia, such as Sarawak. Section 11(1)(c) of the Legal
Profession Act 1976 makes it very clear that only Malaysian citizens
and permanent residents may be admitted to the Malaysian Bar. It
is extremely difficult for foreign lawyers to be called on an ad hoc
basis to the Malaysian Bar and this was confirmed by the Malaysian
Federal Court in the case of Cherie Booth QC v Attorney General of
Malaysia [2006] 6 MLJ 501.

The Thai Arbitration Act 2002 (B.E. 2545), which came into force
on 30 April 2002, has some features of the UNCITRAL Model Law.
The Act applies to both domestic and foreign arbitration matters.
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The main arbitration institutions in Thailand are the Thai Arbitration
Institute of the Alternative Dispute Resolution Office; the Office
of the Arbitration Tribunal of the Board of Trade of Thailand and
the Thailand Arbitration Center (“THAC”). The government
of Thailand has been well aware of the importance of arbitration
for the development of the economy. It established the THAC in
2015 as one of its new essential policies to improve the practice
of arbitration in Thailand. As of January 2016, the THAC was
provided with state of the art new premises in the new EmQuartier
building in the heart of the business district. The well-designed
new premises and well-equipped hearing rooms rival those in other
ASEAN countries including Maxwell Chambers in Singapore.

There are, however, restrictive practices and laws in operation that
do not encourage non-Thai parties for selecting arbitration seats
in Thailand. For instance, the Royal Decree Naming Occupations
and Professions Forbidden to Aliens Law 2000 (B.E. 2543) prevent
foreign lawyers from acting in arbitrations where the governing law
is Thai law or where there is a need to apply for any enforcement
of the arbitral award in Thailand. Foreign arbitrators and lawyers
are also subject to restrictive working visa and work permit
requirements. The THAC is working closely with the relevant
authorities in Thailand to address these impediments and unless and
until such work permit limitations are resolved, it would be difficult
to attract more end-users to designate Thailand as a popular seat of
arbitration.

The 2010 Law on Commercial Arbitration (“Vietnam Act”) came
into force on 1 January 2011. Whilst the drafters have stated that
the Act is based on the UNCITRAL Model Law, due to significant
departures from the Model Law, the UNCITRAL itself does not
classify the Vietnam Act as a Model Law jurisdiction. One of
the available grounds for setting aside an arbitral award under the
Vietnam Act is for the opposing party to show that the award is
contrary to “fundamental principles of Vietnamese laws”. This has

replaced the original standard wording of “public policy” as set out
by the UNCITRAL Model Law. This gives challengers a lot more
options to resist enforcement of arbitral awards than the options
under the Model Law. Vietnamese Courts also use “fundamental
principles of Vietnamese laws” as a ground to refuse recognition
and enforcement of foreign arbitral awards. The Vietnam Act also
provides that any arbitration disputes without any foreign element
involved will be strictly subjected to Vietnamese law and that the
language of the arbitration proceedings has to be Vietnamese. There
is also no distinction made between procedural law and substantive
law under the Arbitration Law. The National Assembly of Vietnam
approved the 2015 Civil Procedure Code which came into force
on 1 July 2016. The Code sets out a chapter for the recognition
and enforcement of foreign arbitral awards. The Code has brought
the implementation of the Arbitration Law closer to the New York
Convention. The Myanmar parliament enacted its new Arbitration
Act on 5 January 2016. The Myanmar Act has been designed to
govern both domestic and international arbitration but it also deals
with the recognition and enforcement of domestic and foreign
awards.

Note

The views expressed in this chapter are those of the author only, and
do not necessarily represent any of the institutions with which he is
connected.

Endnotes

1. https://www.channelnewsasia.com/news/asia/najib-1mdb-
malaysia-corruption-scandal-10255114.

2. http://time.com/4262897/five-facts-globa-corruption/.
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Dr. Colin Ong, QC

Dr. Colin Ong Legal Services

Suites 2-2 to 2-8, Gadong Properties Centre
Km 3-6, Jalan Gadong

Bandar Seri Begawan BE 4119

Brunei Darussalam

Brunei

Tel: +673 2420913
Fax: +673 2420911
Email: contacts@onglegal.com

Dr. Ong is a member of the Brunei, English, and Singapore Bars. He
is Counsel at Eldan Law LLP in Singapore and Queen’s Counsel at
36 Stone, London. Chartered Arbitrator and Arbitration Fellow at
various institutions (including FCIArb, FMIArb and FSIArb). President
of Arbitration Association Brunei Darussalam; Advisor to Council Board
of the Indonesian National Board of Arbitration (BANI); Vice President,
Appointing Council, Thailand Arbitration Center (THAC); Appointing
Council of the Cambodian National Commercial Arbitration Centre
(NCAC); and Advisory Committee Member of the China-ASEAN Legal
Research Centre. He has extensive Court experience with important
reported judgments pertaining to arbitration matters. He is regularly
instructed as counsel or arbitrator on major commercial and construction
arbitrations within Brunei, England, China, Hong Kong, India, Japan, Qatar,
Indonesia, Malaysia, Singapore, South Asia, Thailand, and the UAE. He
is a visiting professor of civil law as well as common law jurisdictions
and has handled cases under many different governing laws. He was
identified as one of 45 leading arbitration practitioners under 45 years old
by Global Arbitration Review. He acted as arbitrator or as counsel/lead
counsel in over 320 international arbitrations under most major arbitration
rules including AAA, BANI, HKIAC, ICC, LCIA, LMAA, KLRCA, SIAC, TAI
and the UNCITRAL Rules. He was lead counsel in PGN v CRW [2015]
SGCA 30, which was the runner-up in the GAR Awards 2016 for ‘the
most important decision’ category. In 2010, he became the first practising
lawyer from ASEAN (non-head of State or senior judge) to be elected as
a Master of the Bench of the Inner Temple. He is also the first ASEAN
national lawyer appointed English Queen’s Counsel.

Dr. Ong is experienced in all aspects of: commercial arbitration and
construction arbitration, including bridges, downstream plants, power
stations, malls, pipelines, ports, rigs and roads; insurance; mining and
minerals disputes; energy disputes (coal mining and supply disputes,
production sharing contracts, electricity supply, gas contracts and oil
exploration joint ventures); intellectual property; information technology;
post-M&A disputes; and shipping. He is a Vice-President of the Asia Pacific
Regional Arbitration Group (APRAG), Vice-Chair of the Inter-Pacific Bar
Association. He is or has been a visiting professor of law at both Civil Law
and Common Law universities including: Kings College London; Queen
Mary University (London); National University of Malaysia (UKM); National
University of Singapore (NUS); University of Hong Kong; University of
Malaya; Universitas Indonesia; and Padjajaran University (Indonesia).
He is recognised as a leading arbitrator and counsel in all major legal
directories including Who's Who Legal: Thought Leaders — Arbitration
(2017); and one of the top 30 arbitration practitioners in the world by Expert
Guides: Best of the Best 2017. He is also listed as one of the 19 Most
in Demand Arbitrators (Asia-Pacific Region) by Chambers & Partners and
described as “one of the top arbitrators in terms of degree of demand”.

Dr Colin Ong Legal Services

Dr. Colin Ong Legal Services is an internationally-recognised leading commercial and dispute resolution law firm in Brunei Darussalam, and acts for
a broad spectrum of clients. It is one of the very few commercially-focused law firms in Brunei and has been consistently listed as a leading banking,
arbitration and commercial law firm by independent legal publications such as: Who'’s Who Legal; IFLR 1000; and AsiaLaw Leading Lawyers. The
firm and its lawyers are to date the only Brunei lawyers to have been listed in Euromoney’s International Who’s Who Legal Series in five categories
and also in Experts Guide in Commercial Arbitration, Commercial Litigation and Best of the Best categories.

In addition to international commercial arbitration and litigation services, other main areas of practice include: banking law and setting up and marketing
of funds; aviation; energy disputes; coal mining and supply disputes; company law; oil and gas; intellectual property; joint ventures; production
sharing contracts; project finance; shipping matters; technology transfer; and foreign investments. The firm is often instructed to act for and against
multinationals and also for and against quasi-government companies within the ASEAN region and for several major global banks, and has regularly
acted for and against many of the leading international and regional law firms in the world. Some members of the firm are also visiting academics and
are contributing authors for various leading loose-leaf works in the fields of banking, arbitration and litigation, for several international legal journals
in Asia, the UK and the US including: Arbitration (CIArb); Asian International Arbitration Journal; Business Law International;, Butterworth’s Journal of
International Banking & Financial Law; China-ASEAN Law Review; Dispute Resolution International; and Maritime Risk International.
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Chapter 6

Australia

HFW

Nick Longley

Brian Rom

1 Arbitration Agreements

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

The Commonwealth of Australia is a federation, comprising six
States and two Territories. Each State and Territory is a separate
jurisdiction. In Australia, International Arbitration is governed by
the Federal statute, the International Arbitration Act 1974 (Cth)
(“IAA”), which was significantly amended in 2010 and in 2015.
Domestic Arbitration is governed by the Commercial Arbitration
Act (“CAA”) in each State or Territory. The CAAs in each state are
very similar and are known as the “Uniform Acts”.

The TAA adopts the UNCITRAL Model Law (“Model Law”) with
amendments and the CAA, in essence, mirrors the Model Law with
some amendments.

The formalities for an arbitration agreement follow the minimal
requirements of Article 7 (Option 1) of the Model Law. The agreement
may take any form but must be in writing. It can be a clause in a
contract, in the form of a separate agreement, appear in an exchange
of letters or in pleadings. The agreement must clearly refer all or
certain disputes arising out of a defined legal relationship to arbitration.
Ordinary rules of contractual interpretation are applied to determine
whether an arbitration clause is incorporated into a contract (Kennedy
Miller Mitchell Films Pty Ltd v Warner Bros. Feature Productions Pty
Ltd [2017] NSWSC 1526).

Subject to issues of arbitrability (see question 3.1 below), the type
of disputes that are referable to arbitration are limited only by the
agreement between the parties.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

Neither the TAA nor the CAA prescribes the elements of an
arbitration agreement. However, an arbitration agreement should
provide for the following:

a) which disputes may be referred to arbitration;

b) the seat of the arbitration;

c) the number and qualification (if any) of the arbitrators;
d) the governing law of the arbitration agreement;

e) the procedural rules that apply; and

f) the language of the proceedings.

Under the IAA and the CAA, courts are required to stay court
proceedings in favour of arbitration if a party so requests prior to
submission of that party’s first substantive statement. Courts will
readily stay proceedings in favour of arbitration if the arbitration
agreement is valid and broad enough to encompass the dispute and
if the dispute is “arbitrable”.

Courts take a liberal and “commercially realistic”” approach to the
interpretation of the breadth of an arbitration agreement (Comandate
Marine Corp v Pan Australia Shipping Ltd [2006] FCAFC 192 and
more recently John Holland Pty Limited v Kellogg Brown & Root
Pty Ltd [2015] NSWSC 451 and Hancock Prospecting Pty Ltd v
Rinehart [2017] FCAFC 170).

2 Governing Legislation

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The TAA governs the enforcement of international arbitration
proceedings. The IAA incorporates and gives effect to the Model
Law. Under the IAA, courts enforce arbitration proceedings by
preventing parties from commencing court proceedings in breach of
the agreement to arbitrate (Section 7 of the IAA) and by enforcing
the tribunal’s award, subject to limited exceptions under Article 36
of the Model Law (Article 35 of the Model Law). The position is
broadly identical for domestic arbitrations.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

No, there are separate laws governing domestic and international
arbitration. International commercial arbitration seated in Australia
is governed by the IAA. Domestic arbitration is governed by each
State’s CAA, which are very similar across all States and Territories.
The CAA does not expressly adopt the Model Law. However, many
of the provisions of the CAA are very similar or identical to the
Model Law.

One difference is that, for domestic arbitrations, the parties may
agree to a right of appeal against the arbitral award on a question of
law (Section 34A). In the absence of an agreement, no such right of
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appeal exists against a domestic award and recourse is only possible
on the narrow grounds under Article 34 of the Model Law.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

Yes. International arbitration in Australia is substantially based on
the Model Law.

Significant differences include:

(a)  the parties are taken to have had a full opportunity to present
their case, if they have had a reasonable opportunity to
present their case (Section 18C);

(b)  express powers given by the IAA to the courts to support
international arbitration in relation to the production of
evidence (Section 23A) and subpoenas (Section 23);

(c) allowing tribunals to make orders for consolidation of
arbitration proceedings (Section 24); and

(d)  express provisions dealing with interest (Sections 25 and 26)
and costs (Section 27).

c) insolvency-related proceedings where arbitration could have
the effect of obviating the statutory regime; and

d) insurance disputes, unless the parties agree to refer the matter
to arbitration after the dispute arises.

There are also some statues which bar arbitration proceedings for

particular disputes. For instance, Section 11(2) of the Carriage

of Goods by Sea Act 1991 (Cth) renders void an arbitration clause

incorporated in a sea carriage document or bill of lading relating to

the carriage of goods from any place outside Australia to any place

in Australia, unless the arbitration clause is conducted in Australia.

Where part of a claim is arbitrable, courts have a discretion to stay
the non-arbitrable part pending the arbitration of the remainder (Re
Infinite Plus Pty Ltd [2017] NSWSC 470).

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Yes. Arbitral tribunals may rule on their own jurisdiction. The IAA
adopts Article 16 of the Model Law and Section 16 of the CAA is
substantially the same as Article 16.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

The parties are given considerable flexibility as regards the conduct
of international arbitration proceedings. Certain fundamental rights
underpinning the process are mandatory; for example, a party’s
right to equal treatment and to be given a reasonable opportunity
to present its case and to be given sufficient notice of any hearing.
Common law principles of due process and natural justice also
apply to arbitral proceedings.

Other non-derogable rights under the Model Law include the
enforcement provisions discussed in question 2.1 above (right to a
stay of court proceedings in favour of arbitration and the limited
right of recourse under Article 34 of the Model Law).

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Australian courts start from the position that “any claim for relief
of a kind proper for determination of a court” is arbitrable (Elders
CED v Dravco Corp [1984] 59 ALR 206). This is more so in the
sphere of international arbitration where a liberal approach is taken
to arbitrability.

The IAA and CAA apply to “commercial arbitrations”. A pre-
existing commercial relationship between parties is not required and
it is sufficient if the dispute is commercial in nature. For example,
a family dispute involving transactions of a commercial nature will
suffice (Hancock Prospecting Pty Ltd v Rinehart [2017] FCAFC
170).
However, certain disputes involving, in particular, matters of
legitimate public interest, are not considered appropriate for
arbitration, including:
a) certain intellectual property disputes (e.g. patent or trade
mark disputes);

b) taxation disputes, but, generally speaking, only those
purporting to bind the tax authorities;

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

A party commencing court proceedings in Australia in breach of an
arbitration clause runs the risk of not only having those proceedings
stayed, but also being liable for costs. While a costs order is a
matter for the court’s discretion, courts have ordered indemnity
costs against the party commencing proceedings in breach of the
arbitration agreement (Pipeline Services WA Pty Ltd v ATCO Gas
Australia Pty Ltd [2014] WASC 10).

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

Generally, the court must not intervene in any arbitral proceedings
other than where provided for by statute (Article 5 of the Model Law
adopted by the IAA and Section 5 of the CAA).

In respect of issues of jurisdiction, a court may only intervene once
the tribunal itself has ruled on the matter (Article 16(3) of the Model
Law and Section 16(9) of the CAA).

A request for the court to intervene must be made within 30 days of
receipt of the tribunal’s ruling and the court’s decision is not appealable.

When reviewing the tribunal’s decision on its own jurisdiction,
courts determine the issue de novo while at the same time giving
deference to cogent reasoning of the tribunal (Lin Tiger Plastering
Pty Ltd v Platinum Construction (VIC) Pty Ltd [2018] VSC 221 at
[40] and authorities referred to by the court).

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

Generally, tribunals have no jurisdiction over individuals or entities
that are not parties to the arbitration agreement. The following
exceptions apply:
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a) court proceedings may be stayed against third parties claiming
“through or under a party to the arbitration agreement”
(Section 7(4) of the IAA) which applies where a cause of
action or defence is derived from another party (see Hancock
Prospecting Pty Ltd v Rinehart [2017] FCAFC 170 from
[289] to [323]) or, for example, where the rights of a third
party seeking an indemnity depends on the rights of a party to
an arbitration agreement (Flint Ink NZ Ltd v Huhtamaki Aust
Pty Ltd [2014] VSCA 166);

b) subject to the parties agreeing otherwise, a tribunal may
consolidate two or more arbitral proceedings: on the ground
that they involve a common question of law or fact; the rights
to relief arise out of the same transaction; or if otherwise
desirable; and

c) a court may, upon a request from the tribunal or a party,
issue subpoenas against third parties or order that such a
party provide documents to the tribunal or attend before the
tribunal or the court for examination for an arbitration seated
in Australia (Samsung C&T Corporation, Re Samsung C&T
Corporation [2017] FCA 1169).

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

Each State and Territory of Australia has its own law dealing with
limitation. These limitation periods are regarded as matters of
substantive law and the applicable law will be the law chosen by
the parties, or alternatively, the law having the closest connection
to the contract. The limitation periods apply equally to court and
arbitration proceedings.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

An arbitration involving an Australian company in voluntary
administration is not automatically stayed. However, courts have
a general power under Section 447A of the Corporations Act 2001
(Cth) (“the Act”) to stay arbitration proceedings for a limited period
of time so as to avoid disrupting and distracting administrators (/n
the matter of THO Services Limited [2016] NSWSC 509).

The liquidation of a company which is a party to an arbitration results
in an automatic stay of the arbitration and leave of the court is required
to proceed with the arbitration (Section 471B and 500(2) of the Act).

Cross-border rules allow for arbitration proceedings in Australia to
be stayed where one of the parties is subject to overseas insolvency
proceedings (Cross-Border Insolvency Act adopting Article 20 of
the Model Law on Cross-Border Insolvency).

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

Generally, parties are free to decide which laws apply to the
substance of a dispute.

Failing designation by the parties, the arbitral tribunal shall apply
the law determined by the relevant conflict of law rules. The law
governing the arbitration agreement will usually be the law of the seat.

The proper law of the contract will usually be the law most closely
connected with the contract. In all cases, the tribunal shall decide the
question in accordance with the terms of the contract and shall take
into account the usages of the trade applicable to the transaction.

A tribunal may decide a dispute ex aequo et bono or as amiable
compositeur if the parties have expressly authorised it to do so.

In an application to stay court proceedings in favour of a foreign-
seated arbitration, under Section 7(2) of the IAA, the question as to
whether the applicant was a party to the foreign arbitration agreement
was determined by the choice of law rules of the forum hearing the stay
application (which in Australia, at common law, results in application
of the lex fori) and not the law of the putative arbitration agreement
(Trina Solar (US), Inc v Jasmin Solar Pty Ltd [2017] FCAFC 6).

In contrast, an application to enforce a foreign arbitration award in
Australia where the validity of the arbitration agreement is in dispute
is determined by the law of the putative arbitration agreement
(Section 8(5)(b) of the IAA).

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

Mandatory laws that apply by virtue of an Australian nexus cannot be
ousted by a choice-of-law clause. A common example would be claims
arising under the Australian Consumer Legislation and in particular
claims for misleading and deceptive conduct. Other examples would
include relevant corporations, tax and workplace legislation.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

The governing law of the contract selected by the parties will usually
govern the arbitration agreement (including its formation, validity
and legality). Where the contract is silent the following rules apply:

a) the courts identify the law that the parties intended would
govern the arbitration agreement by implication. The choice
of seat is said to “import an acceptance” that the parties were
aware that the law of that country would apply to the conduct
and supervision of arbitration; and

b) where no choice of seat is apparent, the court considers the
law to which the arbitration agreement has the “closest and
most real connection”.

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select
arbitrators?

The parties are free to agree the arbitrators, including the number of
arbitrators and any qualifications.

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Yes. For an international arbitration, if the parties fail to agree on
the number of arbitrators for international arbitrations, the default
number of arbitrators is three (Article 10 of the Model Law). For
domestic arbitration, the default number is one.

If the parties are unable to agree on the appointment of a three-
panel tribunal, each party shall appoint one arbitrator, and the two
appointed arbitrators will appoint the third arbitrator.
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If the two appointed arbitrators cannot agree or the parties cannot
agree on the appointment of a sole arbitrator or if the system breaks
down, the court may appoint (Articles 11(3) and (4) of the Model
Law). Similar provisions exist in the CAA.

By regulation, the court’s power to appoint arbitrators under the

IAA has been delegated to the Australian Centre for International
Commercial Arbitration (“ACICA”).

the arbitration in such a manner as it considers appropriate. The
tribunal has the power to determine the admissibility, relevance,
materiality and weight of any evidence.

Both ACICA and the Resolution Institute (which are both
Australian-based dispute resolution institutions) publish arbitration
rules. Other institutional rules such as the UNCITRAL Rules are
also commonly adopted.

5.3 Can a court intervene in the selection of arbitrators? If
so, how?

Generally, no. The court will only intervene where:

(a)  the parties are unable to agree the arbitrator or where the
system of appointment has broken down (see question 5.2
above); or

(b)  where there are justifiable doubts as to impartiality or
independence or a lack of agreed qualifications. A challenge
to the impartiality or independence of an arbitrator may
be made under Articles 12 and 13 of the Model Law (and
Sections 12 and 13 of the CAA), but only within 15 days after
becoming aware of the constitution of the arbitral tribunal or
the relevant circumstances. Institutional rules may also allow
challenges to arbitrators (see, for example, Rules 17 and 18 of
the ACICA Rules).

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Arbitrators are required to be independent and impartial. A
challenge based on the arbitrator’s independence, neutrality and/or
impartiality turns on evidence of actual or apprehended bias. The
test for apprehended bias involves an enquiry into whether a fair-
minded lay observer might reasonably apprehend that the arbitrator
might not bring an impartial mind to the resolution of the dispute.

Only a “real danger of bias” will suffice. Tenuous associations
will be disregarded. So, for example, in Sino Dragon Trading
Ltd v Noble Resources International Pty Ltd [2016] FCA 1131, a
challenge based solely on an indirect relationship between a lawyer
appointed as an arbitrator and his firm’s office in China did not give
rise to any real danger of bias.

Courts also acknowledge the significance of the /BA Guidelines on
Conflicts of Interest in International Arbitration, which set out a
non-exhaustive list of scenarios that give rise to an appearance of a
conflict of interest (Red and Orange List) as well as scenarios which
do not (Green List).

Arbitrators are required to disclose any circumstances likely to give
rise to justifiable doubts as to his or her impartiality or independence
as soon as he or she is approached for an appointment. The arbitrator
has an ongoing disclosure obligation during the term of his or her
appointment (Article 12 of the Model Law).

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Parties are generally free to agree on their own rules of procedure.
In the event that the parties do not agree, the tribunal can conduct

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

The parties are free to agree on the procedure they consider
appropriate, including any arbitration rules. Subject to such
agreement or a direction of the tribunal, the default procedure is as
set out in Article 23 of the Model Law. This requires an exchange
of statements of facts in support of each party’s claim or defence
together with supporting documents (Article 23 of the Model Law
and Section 23 of the CAA).

Subject to any contrary agreement, the tribunal can hold oral
hearings or the arbitration can be “on the papers only”.

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

Within Australia, there are Legal Profession Uniform Rules in each
State and Territory which require solicitors and barristers, respectively,
to maintain a paramount duty to the court and the administration of
justice. In these rules, a “court” is defined to include “arbitration” and
this is not restricted to arbitration within Australia.

This duty, however, only applies to an Australian practitioner or a
registered Australian foreign lawyer. Foreign lawyers are bound by
the ethical rules of conduct that apply in their home jurisdiction.

Where there is a risk that the fairness and integrity of the proceedings
may be compromised by differing ethical rules applicable to each
parties’ counsel, the tribunal may adopt the /BA Guidelines on Party
Representation in International Arbitration which set minimum
standards of ethical behaviour regardless of the jurisdiction of the
counsel involved. Article 8.2 of the ACICA Rules 2016 requires
that the parties use best endeavours to ensure that their legal
representatives comply with these guidelines.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

Arbitrators are, amongst other things, obliged to:

(a)  disclose circumstances that give rise to justifiable doubts as
to his impartiality or independence (Article 12);

(b) treat parties equally and to give parties a reasonable
opportunity to present their case (Article 18);

(¢)  determine the procedure in such a manner as the arbitrator
considers appropriate (Article 19(2));

(d)  determine the dispute in accordance with the rules of law
chosen by the parties (Article 28(1)); and

(e) provide a reasoned award, unless otherwise agreed by the
parties (Article 31).
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6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

In so far as arbitrations are concerned, there are no such rules.

There are no restrictions placed upon the nationality or residency
of arbitrators.

Further, there are no restrictions on the representation of a party.
The following specific provisions apply:

(a)  Section 29 of the IAA allows parties to appoint representatives
from any legal jurisdiction or any other person of their choice.
Section 29(3) states that acting for a party in an arbitration,
including the appearance in front of a tribunal, does not breach
any law regulating the admission or practice of law; and

(b)  similarly, Section 24A of the CAA allows parties to choose
their own representative. Section 24A(2) of the CAA
provides that no offence under the Legal Profession Uniform
Law is committed by a non-Australian lawyer merely by
representing a party in arbitration proceedings.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

Both the IAA and CAA provide arbitrators with immunity for
anything done or omitted to be done in good faith in his or her
capacity as arbitrator.

b) to take action that would prevent current or imminent harm or
prejudice to the arbitral process itself;

c) to provide a means of preserving assets out of which a
subsequent award may be satisfied; or

d) to preserve evidence that may be relevant and material to the
resolution of the dispute.

Domestic tribunals have the same powers under the CAA, although

the scope of relief is more extensively defined (see Section 17(3)).

Domestic and international tribunals may not make ex parte
preliminary orders under Article 17B of the Model Law directing
another party not to frustrate the purpose of an interim measure
requested.

Assistance may be sought from the court to enforce an interim
measure ordered by the tribunal (Article 17H of the Model Law and
Section 17H of the CAA).

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

For both international and domestic arbitration a court has the
same power to issue interim measures in relation to arbitration
proceedings as it has under its own interlocutory rules (Article 17J]
of the Model Law and Section 17J of the CAA).

A request for interim relief from the court has no effect on the
jurisdiction of the tribunal (Article 9 of Model Law).

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

While the arbitration is on foot, the court should not intervene.

The court’s role is limited to aiding, supervising, maintaining and

enforcing decisions of the tribunal. This includes:

a) staying court proceedings in favour of arbitration (Section 7
of the IAA);

b) the appointment of arbitrators where parties are unable to
agree (Article 11, Model Law);

c) enforcing interim measures ordered by the tribunal (Article
17H, Model Law);

d) assisting with the taking of evidence (Article 27, Model
Law); and

e) recognising and enforcing tribunal awards (Article 35, Model
Law).

The CAA gives courts similar powers for domestic commercial

arbitrations.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Unless the parties agree otherwise, international tribunals may,

under Article 17 of the Model Law, grant interim measures (also

known as “temporary measures of protection” or “conservatory

measures”) directing a party:

a) to maintain or restore the status quo pending determination of
the dispute;

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

Where the tribunal has ordered an interim measure, the courts will
enforce it subject to the limited grounds for refusing recognition
under Article 171 of the Model Law. Interim measures sought from
the court under Article 17J of the Model Law are ordered where the
“balance of convenience test” is satisfied.

Whilst the matter has not been considered directly, the view is that
national courts should only entertain and grant interim measures
where the tribunal is unable or unwilling to do so itself (The Hon.
Justice Croft, Judge in Charge of the Arbitration List in the Supreme
Court of Victoria speaking extra-judicially in 2009).

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

There has been some uncertainty as to whether an anti-suit injunction
in aid of an arbitration is available in addition to an application for
a stay of proceedings under Section 7 of the IAA (or Section 8 of
the CAA). In general, the view is that both remedies are available.

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

An arbitral tribunal may order a party to the arbitral proceedings to
pay security for costs (Section 23K of the IAA and Section 17 of
the CAA).
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7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

Interim measures ordered in a domestic or international arbitration

(including a foreign arbitration) can be enforced by a court, subject

to the limited exceptions, which include, among others:

a) failure to provide security required by the tribunal for an
interim measure; or

b) where the interim measure is incompatible with the powers
conferred upon the court.

8 Evidentiary Matters

tribunal. Courts are further empowered to order a person to attend
before the court for examination (Section 23A of the IAA).

Courts have shown a degree of flexibility in supporting requests
for subpoenas, even when made early in the arbitration process.
However, to avoid abuse, a subpoena will not be issued against a
non-party unless the court is satisfied that it is reasonable in all the
circumstances to do so (Section 23(5) of the IAA). Nor will a court
exercise its powers to order a person to attend court for examination
(Section 23 A of the IAA), unless the person is given an opportunity
to make representations to the court.

The courts have similar powers to assist domestic arbitrations under
the CAA (Sections 27 and 27A).

However, Australian courts have no jurisdiction to issue a subpoena
unless the arbitration is seated in Australia (Samsung C&T
Corporation, Re Samsung C&T Corporation [2017] FCA 1169).

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The parties have considerable freedom to determine the procedure
for conducting arbitration proceedings. Failing an agreement,
Article 19 of the Model Law gives international arbitral tribunals
the power to determine the admissibility, relevance, materiality and
weight of the evidence and they are not bound by local rules of
evidence. A similar provision in Section 19 of the CAA applies to
domestic arbitrations.

Evidence which may not be admissible in court proceedings may
be admissible in arbitrations, although the tribunal may give it less
weight if it considers it less reliable.

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

Under the Model Law, the tribunal is free to adopt procedures
for the production of written and/or oral witness testimony that it
considers appropriate.

Australian tribunals often adopt the provisions in the /BA Rules on
the Taking of Evidence in International Arbitrations.

Tribunals have the power to administer oaths or affirmations.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

Under Article 19(2) of the Model Law (and Section 19(2) of the
CAA), international arbitration tribunals have broad powers to
conduct the arbitration including issues relating to disclosure and
witness evidence.

In practice, tribunals often have regard to the IBA’s Rules on the
Taking of Evidence or the Chartered Institute of Arbitrators’ Protocol
for the Use of Party Appointed Expert Witnesses in International
Arbitration. Many tribunals in practice will attempt to limit the
scope of discovery by proposing narrow categories of documents
relevant to the specific issues in dispute.

Where necessary, a party can apply to the court to provide orders
requiring attendance at the arbitration or the production of a
document.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

Under Article 27 of the Model Law, the tribunal or a party may,
with the tribunal’s approval, request the court’s assistance in taking
evidence. The court may execute the request within its competence
and according to court rules. Australian courts may, in addition
to other forms of relief, issue letters rogatory — requesting foreign
courts to obtain evidence from a witness outside Australia.

Under Section 23(3) of the IAA, a party to an arbitration may,
with the permission of the tribunal, apply to court for a subpoena
requiring a person (including a non-party) to produce documents to
the arbitral tribunal or to attend for examination before the arbitral

Common law privilege rules apply to arbitration proceedings.
Under these rules, confidentiality attaches to statements and other
materials brought into existence for the sole purpose of seeking or
being furnished with legal advice by a practising lawyer or for the
sole purpose of preparing for existing or contemplated judicial or
quasi-judicial proceedings, including arbitrations.

Communications between a party and its in-house counsel will
attract privilege if the in-house counsel is employed as a lawyer and
consulted by the party in his or her professional capacity for the
dominant purpose described above. Privilege will not attach if the
in-house counsel is consulted to provide non-legal services, such as
commercial advice.

Privilege can be waived expressly or implicitly; for instance, where
a party discloses the effect of legal advice.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

The requirements for international and domestic arbitration awards
follow Article 31 of the Model Law which requires the award to be
in writing and signed by the arbitrators. There is no requirement to
sign every page. In proceedings involving more than one arbitrator,
the signatures of the majority of all members of the arbitral tribunal
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shall suffice, provided that the reason for any omitted signature is
stated. A date and place of the arbitration must be stated and the
award must be delivered to each party.

A reasoned award must be given, unless the parties agree otherwise.
In Westport Insurance Corporation v Gordian Runoff Ltd (2011) 244
CLR 239, the New South Wales Court of Appeal confirmed that,
unlike a court judgment, a tribunal award is only required to state the
decision and explain succinctly what the decision is. A tribunal is not
required to approach the task of issuing an award in the same manner
as is required of a judge issuing a judgment. Nevertheless a failure
to state adequate reasons for accepting or rejecting material evidence
can leave the award open to challenge (Ottoway Engineering Pty Ltd
v ASC AWD Shipbuilder Pty Ltd [2017] SASC 69).

It should be added that the final award is only final if it deals
with all the issues that were referred to arbitration, regardless of
whether the arbitrator calls it a final award or not (Blanalko Pty Ltd
v Lysaght Building Solutions Pty Ltd (t/as Highline Commercial
Constructions) [2017] VSC 97).

A significant delay between the oral hearing and the making of an
award may result in the award being set aside if it is found to have
impaired the arbitrator’s ability to assess the evidence (Structural
Monitoring Systems Ltd v Tulip Bay Pty Ltd [2017] WASC 379).

Trading Ltd v Noble Resources International Pte Ltd [2016] FCA
1131 at[6]). The exception is where parties to a domestic arbitration
agree to a right of appeal on a point of law (Section 34A of the
Uniform Acts). The application to challenge the award must be made
within three months after the date on which it was served on a party.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

While the courts have not ruled on this, it is unlikely that the parties
could exclude the right of a party to seek recourse against an award
under Article 34.

Other than that, parties to a domestic arbitration agreement can
exclude the right of appeal on a point of law. There are no rights of
appeal for international arbitrations.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

No, they cannot.

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

The correction of errors (the “slip rule”) is addressed in Article 33
of the Model Law and Section 33 of the CCA. Within 30 days of
receiving the award, unless the parties agree another time period,
a party may, with notice to the other party, request the tribunal to
correct any errors. A party can also within this time period request
that the tribunal deals with claims presented in the proceedings
but omitted in the award (Article 33(3) and Section 33(5)). The
tribunal may, within 30 days, correct or amend the award on their
own initiative (Article 33(3) and Section 33(4)).

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

Article 34 of the Model Law (and Section 34 of the CAA) sets out
the very limited grounds on which a party can challenge an award,
i.e., incapacity of a party, invalidity of the arbitration agreement,
procedural irregularities, lack of arbitrability and public policy.
The latter includes awards induced or affected by fraud or breach
of the rules of natural justice (Section 19 of the IAA). In relation
to natural justice, arbitrators are not bound to slavishly adopt the
position advocated by one party or the other. Nor are they required
to put every evaluation of the evidence to a party for consideration
before making a determination (7rustees of Rotoaira Forest Trust v
Attorney-General [1999] 2 NZLR 452, applied recently in Mango
Boulevard P/L v Mio Art P/L & Ors [2017] QSC 87).

Nevertheless, courts will intervene where a party could not have
reasonably foreseen that the arbitrator would proceed to determine
an issue (Hui v Esposito Holdings Pty Ltd [2017] FCA 648).

Generally, no challenge lies against an award on the basis of an
incorrect finding of fact or law. Courts recognise the difference
between an excess of jurisdiction and a challenge really going to the
merits of legal and factual questions, but superficially characterised
and cloaked as an excess of jurisdiction question (Sino Dragon

There is no appeal on the merits from an international arbitration
award issued under the IAA. Challenges to awards are limited to the
grounds set out under Article 34 of the Model Law.

For a domestic award, an application for leave to appeal must be
made within three months from the date the party received the
award (Section 34A(6) of the CAA) and must identify the question
of law to be determined and the grounds on which an appeal should
be granted (Section 34A(4)).

The court must not grant leave unless it is satisfied:

(a)  thatthe determination of the question of law will substantially
affect a party’s rights;

(b) that the question of law is one which the tribunal was asked
to determine; and

(c)  that, on the basis of the findings of fact in the award:

i. the decision of the tribunal on the question is obviously
wrong; or

ii. the question is one of general public importance and the
decision of the tribunal is at least open to serious doubt;
and

iii.

=

despite the agreement of the parties to resolve the matter
by arbitration, it is just and proper in all the circumstances
for the court to determine the question.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Yes. Australia signed the New York Convention in 1975 without
reservations. The Convention has been enacted into domestic law
pursuant to the IAA.
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11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

Australian courts lean in favour of recognising and enforcing
arbitral awards, subject to narrow exceptions that are consistent
with the Model Law; see, for example, Liaoning Zhongwang Group
Co Ltd v Alfield Group Pty Ltd [2017] FCA 1223 which dealt with
an unsuccessful challenge to the enforcement of a CIETAC award
in Australia where it was alleged that a party had not been given
an opportunity to present its case in the arbitration proceedings.
International awards are recognised under Section 8 of the IAA and
domestic awards are recognised under Section 35 of the CAA.

The process of enforcement involves an application to court and the
production of an authenticated original or certified copy of the award.

There is, generally speaking, a two-stage process: (1) making an ex
parte application for leave to enforce; and (2) if leave is granted,
staying enforcement for the purpose of giving the debtor an
opportunity to apply to the court to set aside the order. The latter
involves an inter partes hearing.

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

Australian courts apply the res judicata principle to arbitration
proceedings. Where a cause of action has been finally determined
by a tribunal, it may not be re-heard by an Australian court.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

An award will only be unenforceable on public policy grounds if
it fundamentally offends Australia’s notions of justice. The bar is
set high and the courts read the public policy exception narrowly in
line with the pro-enforcement purpose of the New York Convention.

The IAA states, non-exhaustively, that an award will be contrary to

public policy in Australia if:

a) the making of the award was induced or affected by fraud or
corruption; or

b) a breach of the rules of natural justice occurred in connection
with the making of the award.

In line with a strong pro-arbitration trend, Australian courts apply a
restrictive approach when considering challenges based on want of
natural justice. For example, in TCL Air Conditioner (Zhongshan) Co
Ltd v Castel Electronics Pty Ltd [2014] FCAFC 83, the Federal Court
rejected an application to set aside enforcement of an international
award on the grounds of a denial of natural justice. The court held
that a substantial denial of natural justice was required to enliven
the court’s discretion to set aside or resist enforcement of an award.

This approach has since been followed in a number of subsequent
decisions (Sauber Motorsport AG v Giedo van der Garde BV [2015]

VSCA 37, Indian Farmers Fertiliser Cooperative Ltd v Gutnick [2015]
VSC 724, Pipeline Services WA Pty Ltd v Atco Gas Australia Pty Ltd
[2014] WASC 10, Hui v Esposito Holdings Pty Ltd [2017] FCA 648
and Mango Boulevard P/L v Mio Art P/L & Ors [2017] QSC 87).

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Prior to the amendments to the IAA in October 2015, confidentiality
operated on an “opt-in” basis; the parties were required to expressly
agree that the proceeding be confidential. The amendment to the
IAA now reverses that position with the effect that, subject to
certain limited exceptions, arbitrations seated in Australia will be
confidential unless the parties agree otherwise. The same applies to
domestic arbitrations under the CAA (Sections 27E to 27G).

Arbitration-related court proceedings are not confidential.

Under the UNCITRAL Rules on Transparency in Treaty-based
Investor-State Arbitration and the United Nations Convention on
Transparency in Treaty-based Investor-State Arbitration (which
Australia signed on 18 July 2017, and which entered into force on
18 October 2017), ICSID arbitrations are not confidential, subject to
limited exceptions.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Subject to the exceptions set out in Section 23D of the IAA for
international arbitration and Section 27F of the CAA for domestic
arbitration, information disclosed in arbitration proceedings may
not be disclosed in subsequent proceedings. Information can be
disclosed if it is necessary for enforcement.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

It is implicit in an arbitration agreement that an arbitrator shall have
jurisdiction to exercise every right and discretionary remedy given
to a court of law. However, common law rules concerning, amongst
other things, the rule against penalties apply equally to arbitration.

However, it should be noted that the proportionate liability regimes
in some states may not apply to arbitration.

13.2 What, if any, interest is available, and how is the rate
of interest determined?

Arbitrators have the power to award interest. Subject to the terms
of any agreement or any law regulating a party’s right to interest,
the tribunal may award interest at a “reasonable rate” for the whole
or any part of the period between the date on which the cause of
action arose and the date on which the award is made (Section 25
of the IAA and Section 33E of the CAA) or thereafter from a date
prescribed by the tribunal until the date of payment. The arbitral
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tribunal is also empowered to award interest (including compound
interest) for the post-award period.

The right to interest is a matter for the tribunal’s discretion.
However, as a general rule, the rate of interest will, in the absence
of an agreement to the contrary, be the maximum rate prescribed
for Supreme Court judgment debts for each State or Territory. For
example, in New South Wales, the pre-judgment rate of interest is
currently 5.5% (4% above the Reserve Bank of Australia interest
rate) and the post-judgment interest rate is 7.5% (6% above the
Reserve Bank of Australia interest rate).

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

of the arbitration proceeds. This prohibition does not apply to
litigation funders.

However, conditional costs agreements are permitted. Conditional
costs agreements allow for payment of a premium or uplift fee
calculated by reference to the legal fees (as opposed to the amount
of the award).

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”’)?

Unless the parties have otherwise agreed, arbitral tribunals may
order that the costs of the reference, including fees and expenses
of the arbitrator, shall be payable by a particular party. The general
rule is that the successful party will receive its costs. Examples of
where the general rule is displaced are where the successful party:
a) fails on particular issues, particularly issues that feature
predominantly or involve significant time and costs;

b) unreasonably pursues points that have no merit; or

c) conducts itself in a manner that warrants it being deprived of
its costs.

The tribunal may also have regard to “Calderbank offers”.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

An arbitration award may be subject to Goods and Services Tax
(“GST”) depending on whether the payment made under the award
constitutes consideration for a “supply” and, if so, whether the
supply is taxable, input-taxed or GST-free supply.

A supply can take many forms. It does not include damages arising
from termination or breach of contract unless the damages relate to
an earlier supply; for example, non-payment for the supply of goods
and services.

A supply is taxable if it is connected with Australia and the person
making the supply is registered or required to be registered. A supply
is not connected with Australia if it is made by a non-resident.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

Litigation funding is lawful in Australia and there is an active
market. Litigation funders are focusing their attention on arbitration.
A regulation introduced in 2013 excludes litigation funding schemes
and arrangements from the definition of a managed investment
scheme (MIS) under the Corporations Act 2001 (Cth). It also
provides an exemption from the requirement to hold an Australian
Financial Services License (AFSL) for persons providing funding
as part of either a single-party or multi-party litigation, as long as
they have appropriate processes in place for managing conflicts
of interest. This acted to free litigation funders from extensive
regulations.

Australian lawyers are prohibited from entering into contingency
fee agreements under which fees are charged based on a percentage

Australia has signed and ratified the ICSID Convention.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Australia is party to 20 BITs and 11 Free Trade Agreements (“FTA”).
Not all of these investment treaties include Investor-State Dispute
Settlement (“ISDS”) provisions, most notably the FTAs with New
Zealand, Malaysia, Japan and the USA.

Australia is party to BITs with the following countries: China (11
July 1988); Vietnam (11 September 1991); Papua New Guinea (20
October 1991); Poland (27 March 1992); Hungary (10 May 1992);
Indonesia (29 July 1993); Hong Kong (15 October 1993); Romania
(22 April 1994); Czech Republic (29 June 1994); Laos (8 April
1995); Philippines (8 December 1995); Argentina (11 January
1997); Peru (2 February 1997); Pakistan (14 October 1998);
Lithuania (10 May 2002); Egypt (5 September 2002); Uruguay
(12 December 2002); Sri Lanka (14 March 2007); Mexico (21 July
2007); and Turkey (29 June 2009).

Australia has ISDS provisions in the following FTAs: Singapore-
Australia Free Trade Agreement (2003); Thailand-Australia Free
Trade Agreement (2005); Australia-Chile Free Trade Agreement
(2009); ASEAN-Australia-New Zealand Free Trade Agreement
(2010); Korea-Australia Free Trade Agreement (2014); China-
Australia Free Trade Agreement (2015); and the Trans-Pacific
Partnership (“TPP”’) Agreement (signed in 2016, but not yet in force).

The Energy Charter Treaty was signed by Australia in 1994, but
never ratified.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

The language in Australia’s BITs is broadly similar to that of BITs
between many other states.

Existing BITs and FTAs include clauses entitling investors to
treatment that is no less favourable than that accorded to investments
ofnationals from any third country (“most favoured nation” clauses),
e.g. Article 9.4 of the China-Australia FTA (2015).

Australia has not yet applied the Model Investment Treaty provisions.
However, many of the more modern FTAs apply wording similar to
these provisions (such as the ISDS provisions in Chapter 9 of the
TPP Agreement).

There is no general requirement to exhaust local remedies.
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14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

From 1 July 2017, the Australian Capital Territory introduced its
CAA and now the arbitration law in all States and Territories is
aligned.

Other than in exceptional circumstances, the common law defence
of state immunity is not available to Australian State and Federal
entities facing civil actions. Under the IAA, State and Federal
entities are bound by arbitration awards and Australian courts
readily uphold arbitration awards against such entities.

In respect of foreign states, the Foreign States Immunities Act
1985 (Cth) provides for limited state immunity. The actions of
foreign states are generally immune from proceedings, unless it has
submitted to the jurisdiction. However, the commercial activities
of a foreign state are not immune from proceedings (Section 11 of
the Foreign States Immunities Act 1985 (Cth)). In Lahoud v The
Democratic Republic of Congo [2017] FCA 982, the court held
that foreign state immunity was irrelevant in circumstances where
the state had submitted to the jurisdiction of the ICSID tribunals.
This case was the first time an Australian court has recognised and
enforced an ICSID award.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

In response to the amendments to the IAA in 2010, Australian
courts continue to demonstrate strong support of arbitration. A
key amendment to Section 21 of the IAA ensures that parties to
an international arbitration agreement are unable to contract out of
the Model Law, and its stringent requirements for recourse against
awards in Articles 34 and 36.

Courts have responded to these changes by resisting attempts to
challenge awards that fail to meet the requirements, particularly
where the challenge is regarded as a disguised attack on the
factual findings in the award. This approach was adopted in 7CL
Air Conditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd
(discussed in question 11.3 above).

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

ACICA published a new set of rules in 2016 which, amongst

other amendments, make significant changes aimed at minimising

time spent and costs incurred in an arbitration. This includes the
following:

a) an overriding objective to provide arbitration that is quick,
cost effective and fair, considering especially the amounts in
dispute and complexity of issues or facts involved (Article 3);

b) provisions dealing with the appointment of arbitrators in
multi-party disputes (Article 13), consolidation (Article 14)
and joinder (Article 15); and

c) on an opt-in basis, a separate set of rules of expedited
arbitrations.

In addition, emergency interim measures (Article 33) were
previously included in 2011 amendments to the rules.

The Resolution Institute also published Arbitration Rules in 2016
which contain similar, but not identical, provisions to the ACICA
rules. The Resolution Institute rules include the following:

a) the arbitral tribunal shall use its best endeavours to deliver
all awards within 365 days of the appointment of the arbitral
tribunal (Article 16); and

b) if the total amount of the claims, counterclaims and set-off
defences (excluding interest and costs) is less than $250,000
there shall be no hearings, unless requested in writing by all
of the parties or directed by the arbitral tribunal (Article 17).

Amendments have been proposed to the IAA under the Civil Law

and Justice Legislation Amendment Bill 2017 (Cth) which, amongst

other matters:

a) simplify the process of enforcement of foreign arbitration
awards;

b) exclude confidentiality in the case of Investor-State
arbitrations under the UNCITRAL Rules on Transparency in
Treaty-based Investor-State Arbitration; and

c) provide that, in assessing costs, a tribunal is not bound by any
scales of costs applicable to court proceedings.
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Nick advises his clients on matters relating to construction and
construction insurance law with a focus on arbitrations relating to major
infrastructure and energy-related projects. He advises governments,
employers, main contractors, specialist subcontractors, construction
professionals and insurers on all aspects of construction law. He also
advises insurers and insureds on policy interpretation, claims and
subrogated claims.

He is a fellow of the Chartered Institute of Arbitrators, a director of
the Australian Centre for International Commercial Arbitration, on the
list of arbitrators at the HKIAC and an IAMA Grade 3 arbitrator. He is
also on the list of arbitrators held by the KL International Arbitration
Centre. Nick is admitted in England and Wales, Hong Kong and
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Nick works on projects all over the world from his base in HFW’s
Melbourne office.
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A special counsel in HFW’s Melbourne office, Brian has experience
in all forms of dispute resolution with a focus on disputes in the
construction, insurance and shipping sectors.

He represents clients in both domestic and international arbitration,
expert determination, and adjudication proceedings and has
experience under UNCITRAL, LCIA, LMAA and ad hoc rules. Brian
practised for eight years in HFW’s London office and in his 10 years
of practice in Australia, has been involved in international arbitrations
concerning large oil and gas installations as well as other major
infrastructure.
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outcomes for clients in mediations and other informal procedures. He
has published articles on both construction and shipping law and is
qualified to practise in Australia, England and Wales, and South Africa.

HFW is a sector-focused global law firm with more than 500 lawyers working across the Americas, Asia, Australia, Europe and the Middle East.

We have in-depth knowledge of arbitration rules in Australia and strong experience with both ACICA and the Resolution Institute. In recent years
we have seen a steady increase in the number of arbitrations conducted in Australia as organisations seek efficient and cost-effective forums under
which to resolve their international disputes. Our International Arbitration team support clients in disputes across HFW’s core sectors including
aviation, commodities, construction, energy, insurance and reinsurance and shipping. HFW'’s team are able to draw on experience both locally as
well as under multiple arbitration forums and the rules of specific trade bodies, such as GAFTA and LMAA, to advise clients on the most suitable

approach to secure the outcome that they aim to achieve.
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Chapter 7

Brunei

Dr. Colin Ong Legal Services

Dr. Colin Ong, QC

1 Arbitration Agreements

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

The legislation governing arbitration in Brunei is the Arbitration
Order, 2009 (“AO”), which regulates domestic arbitrations, and
the International Arbitration Order, 2009 (“IAO”), which regulates
international arbitrations. The Arbitration Order and the International
Arbitration Order both require that the arbitration agreement should
be in writing, and they were based on the legal requirement of an
arbitration agreement as provided for in Article 7 of the UNCITRAL
Model Law on International Commercial Arbitration (“Model Law”).
The arbitration agreement should be contained in a written document
signed by the parties or in an exchange of letters, telex, fax or other
means of communication which records the agreement. Alternatively,
the exchange may be an exchange of the statement of claim and defence
in which the existence of an agreement has been alleged by one party
and not denied by another. The reference in a contract to a document
containing an arbitration clause constitutes an arbitration agreement so
long as the contract is in writing and the reference is such as to make
that clause part of the contract. An arbitration agreement may be made
in the form of an arbitration clause in a contract or in the form of a
separate agreement. No specific choice of words or particular format
is required to constitute an arbitration agreement, but the intention to
arbitrate must be clear and unequivocal. A reference in a bill of lading
to a charterparty, or some other document containing an arbitration
clause, would constitute a valid arbitration agreement if the reference
was clearly inserted so as to make that clause part of the bill of lading.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

There are no special requirements or formalities if an individual
person is a party to a commercial agreement which includes an
arbitration agreement. However, the usual requirement that the
individual should have the capacity to enter into a contract will
apply. Minors and persons of mental incapacity will not be bound
by contracts made by them. Similarly, bankrupts and companies in
liquidation would require leave of their legal representatives and
the court to enter into an arbitration agreement and to subsequently
participate in arbitration proceedings. It would be useful to set
out: the legal “seat” of the arbitration; the arbitration rules; and
the number of arbitrators. Parties would usually insert an express
clause to say that where they are unable to agree upon an arbitrator

or the chairperson, the president of the Arbitration Association
Brunei Darussalam (“AABD”) will appoint the same. Parties would
usually also expressly agree to the 2010 UNCITRAL Rules.

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

The Brunei courts are extremely supportive of the arbitration process.
Under the International Arbitration Order, a stay of proceedings is
mandatory, unless the court is satisfied that the arbitration agreement
is null and void, inoperative or incapable of being performed.

2 Governing Legislation

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The Arbitration Order, 2009 and the International Arbitration Order,
2009 govern the enforcement of arbitration proceedings. For arbitration
agreements to which the IAO applies, a stay of court proceedings in
favour of arbitration is mandatory under Section 6, unless the court is
satisfied that the arbitration agreement has been found to be null and
void, inoperative or incapable of being performed. Section 6 of the AO
regulates domestic arbitrations and gives the court discretion to grant
stay of proceedings in favour of arbitration. A court has to exercise
its discretion judiciously and needs to satisfy itself that there is no
sufficient reason why the matter should not be referred in accordance
with the arbitration agreement. The court also needs to ensure that at
the time when the proceedings were commenced, the applicant for a
stay of proceedings was, and still remains, ready and willing to do all
things necessary to the proper conduct of the arbitration.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

Brunei has two separate arbitration statutes: the IAO applies
to international arbitrations, while the AO applies to domestic
arbitrations. Section 5(2) of the IAO sets out the strict criteria that are
required for a matter to be deemed as international arbitration. There
is no definition of the term ‘domestic’ under the AO and, as such,
the AO automatically acts as the default statutory regime whenever
an arbitration falls outside the criteria of Section 5(2) of the IAO.
However, parties to a domestic arbitration may opt-in to the IAO by
express agreement and, on a similar basis, parties to an international
arbitration may also opt-in to the AO if they mutually choose to do so.
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2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

arbitration agreement under both the AO and IAO. The IAO (First
Schedule) adopts Article 16 of the Model Law. Section 21 of the
AO is substantially the same as Article 16 of the Model Law.

The IAO adopts and enacts the Model Law in its First Schedule.

Section 3(1) of the IAO does stipulate that, subject to the
modifications made by the IAA, with the exception of Chapter
VIII (which provides for Recognition & Enforcement of Awards),
the Model Law would have the force of law in Brunei Darussalam.
The New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards is set out in the Second Schedule of the
IAO. Some of the differences between the Model Law and 1AA are
as follows:
a) The AO allows the Brunei court a slightly greater degree
of supervision over arbitrations than under the IAO. The
AO allows appeals against arbitral awards (in limited
circumstances), whilst there is no right to appeal under the
IAO.
(b)  Unlike Article 10 of the Model Law which provides for three
arbitrators, Section 10 of the IAO provides that there is to be
a single arbitrator.
(c) In addition to the grounds under Article 34(2) of the Model
Law, the IAO allows for two additional grounds of challenge
under Section 36:
m  where the making of the award was induced or affected by
fraud or corruption; or
m where a breach of natural justice occurred in connection
with the making of the award by which the rights of any
party have been prejudiced.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

The strict criteria under Section 5(2) of the IAO must be followed for
a matter to be deemed as an international arbitration. An arbitrator
must not fall foul of any of the grounds set out under Article 34(2)
of the Model Law and under Section 36 of the IAO.

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Section 13 of the IAO prohibits arbitrations that are contrary to
public policy. In general, all “commercial” nature disputes are
arbitrable. Any matter that can be arbitrated is capable of being
privately decided by the parties and any remedies and rights over
which the parties have free disposition can be referred to arbitration.
Almost all matters can be referred to arbitration except those related
to issues like citizenship, legitimacy or children, marriage and other
family law issues, criminal liability, winding up of companies, and
matters where it is contrary to public policy to have such matters to
be determined by way of arbitration.

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Yes. Arbitral tribunals may rule on their own jurisdiction, including
any objections with respect to the existence or validity of the

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

The Brunei courts would usually stay the proceedings in favour of
arbitration unless they are satisfied that the arbitration agreement “is
void, inoperative or incapable of being performed”.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

The Brunei courts shall not intervene in any arbitral proceedings
other than where provided for by statute. Under both the AO
(Section 31(9)) and the IAO (under Article 16(3) of the Model Law),
if a party wishes to challenge the arbitral tribunal on jurisdiction, it
has to make an appeal to the Brunei High Court within 30 days of
receipt of such decision. A further appeal to the Brunei Court of
Appeal is permitted only with leave of the High Court. Pending the
appeal on the issue of jurisdiction, the arbitral tribunal may continue
with the arbitration proceedings and may make an award under both
the AO and the IAO.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

An arbitral tribunal may assume jurisdiction over individuals or
entities who are not parties to the arbitration agreement where there
is an assignment or novation of the agreement.

3.6  What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

There are no specific laws or rules that prescribe limitation periods
for the commencement of arbitration in Brunei. The Limitation Act
prescribes limitation periods for causes of action and allows a six-
year limitation period for actions for breach of contract. Limitation
periods under the Limitation Act will apply equally to commencing
arbitration proceedings. It is important to emphasise that limitation
periods are regarded as matters of substantive law. The governing
law chosen by the parties will apply, or alternatively, the law having
the closest connection to the contract.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Under Bruneian insolvency law, the term “bankruptcy” is used
in relation to individuals, while the term “insolvency” is used for
companies. Section 166(a) of the Brunei Companies Act provides
that “at any time after the presentation of a winding-up petition,
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and before a winding-up order has been made, the company, or
any creditor or contributory, may where any action or proceeding
against the company is pending in any Court, apply to the Court in
which the action or proceeding is pending for a stay of proceedings
therein”. Although it is not clear whether or not an arbitration
proceeding would be caught under this provision, in general there is
an old principle in common law that matters relating to insolvency
are not arbitrable as a matter of public policy. However, as there are
no provisions in the newer 2009 Arbitration Order and International
Arbitration Order that specifically address the situation where
there are insolvency proceedings affecting parties to an ongoing
arbitration, it is quite likely that the operative words of Article 8(1)
of the Model Law would allow the courts to stay such insolvency
proceedings in order for the dispute to be referred to arbitration.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

Under the AO, where the seat of the arbitration is in Brunei, a
domestic arbitration dispute shall be decided in accordance with the
substantive laws of Brunei. In respect of international arbitration
under the IAO, the dispute will be determined according to the
choice of law as agreed upon by the parties. The parties will have
to ensure that there is no breach of Section 44 of the IAO. Where
parties have not elected any choice of law in an international
arbitration, the law applicable shall be determined by the conflict
of laws rules.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

General circumstances and factors such as illegality and mandatory
rules pertaining to transnational public policy will be considered in
the case of both the IAO and the AO.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

Where parties have not elected for any express choice of law in
the arbitration agreement, the agreement will be determined in
accordance with the choice of law that has been expressly selected
to govern the substantive agreement. Where no choice of law
has been selected, the applicable law governing the arbitration
agreement shall be the law of the country with which the substantive
contract is most closely connected. This is where the contract was
concluded or is to be performed, or is the place of residence of one
of the parties.

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select
arbitrators?

The parties are free to choose who they wish to have as arbitrator and
to select the number of arbitrators and special qualifications (if any)
of the arbitrators they may wish to appoint. There are no special
qualifications that are required of the arbitrators unless the parties

have otherwise agreed or as may be set by arbitral institutions. In
practice, parties in Brunei tend to select lawyers as arbitrators for
cases where a sole arbitrator is called for, and occasionally non-
lawyers as arbitrators in three-member arbitral tribunals where
specialist skills are required.

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Parties are free to agree on the procedure for appointing arbitrators,
whether by the arbitration agreement or subsequent to the dispute
having arisen. In the absence of any agreement for appointing
arbitrators, or where the agreed procedure fails, an application may
be made to the statutory appointing authority to do so. This is set
out under Article 8 of the IAO and under Article 13 of the AO. It
is important to note that under Article 8 of the IAO, the appointing
authority shall only select an arbitrator from the panel of arbitrators
maintained by the Arbitration Association Brunei Darussalam.

5.3 Can a court intervene in the selection of arbitrators? If
so, how?

The Brunei courts will only intervene where the parties are unable to
agree the arbitrator or where the system of appointment has broken
down. The courts have the power to hear applications of challenge
against an arbitrator under the IAO (Article 13(3) of the Model
Law) and under the AO (Section 15(4)), and may also remove an
arbitrator for failure or impossibility to act under the IAO (Article
14(1) of the Model Law) and under the AO (Section 16).

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

The Arbitration Association Brunei Darussalam (“AABD”) requires
arbitrators to adhere to the Model Law provisions contained in
Articles 12 and 13 thereof, and requires all arbitrators on its panels
to disclose any potential conflicts of interest. The AABD also
adopts the IBA Guidelines on Conflicts of Interest in International
Arbitration 2014. Sections 14(1) and 14(2) of the AO oblige an
arbitrator, when approached for a possible appointment, to make
disclosure of any circumstances likely to give rise to justifiable
doubts as to his impartiality or independence.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Both the IAO (Article 19 of the Model Law) and the AO (Section
23) provide that parties are free to agree on the procedure to be
followed by the arbitral tribunal in conduct of proceedings. Failing
such agreement, the arbitral tribunal may conduct the arbitration in
such manner as it considers appropriate. It is common for parties to
agree to the 2010 UNCITRAL Rules of Arbitration, and it is also the
recommended choice of arbitration rules by the AABD.
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6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

Parties involved in arbitration proceedings in Brunei adopt
procedural steps that are similar to other Model Law countries. The
arbitration process is commenced by a request or notice of arbitration
sent by the Claimant to the Respondent. This is usually followed by
a Reply or Answer to the Notice of Arbitration. The arbitral tribunal
is then constituted by the parties. The arbitral tribunal will then
give directions for the further conduct of the case including filing of
statements of case and defence and counterclaim (if any). There may
also be a request for further and better particulars, interrogatories
or discovery. Hearings on interlocutory applications also generally
take place. The final stage is the main hearing followed by closing
submissions and then the written award.

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

A lawyer who is a Brunei advocate and solicitor holding a current
Brunei practising certificate is subject to the professional conduct
rules set out in the Legal Profession Act and the Advocates and
Solicitors (Practice and Etiquette) rules (the “Practice Rules”).
Whilst there are no specific rules governing the conduct of Brunei
advocates and solicitors in arbitral proceedings in Brunei or
elsewhere, the Practice Rules are generally considered to bind the
conduct of an advocate and solicitor’s arbitration practice in Brunei.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

The TAO and the AO provide for the powers to the arbitral tribunal,

which include making orders or giving directions to any party for:

(a)  security for costs;

(b)  discovery of documents and interrogatories;

(c)  preservation, interim custody or sale of any property which is
or forms part of the subject-matter of the dispute;

(d) giving of evidence by affidavit;

(e)  samples to be taken from any property which is, or forms part
of, the subject-matter of the dispute; and

(f)  the preservation and interim custody of any evidence for the
purpose of the proceedings.

In addition, the IAO adopted the recommendations of the

UNCITRAL in 2006 and allows the arbitral tribunal to give interim

measures to:

(a)  maintain or restore the status quo pending determination of
the dispute;

(b)  prevent a party from taking action that is likely to cause
current or imminent harm or prejudice to the arbitral
proceedings itself;

(c) provide a means of preserving assets out of which a
subsequent award may be satisfied; and

(d) preserve evidence that may be relevant and material to the
resolution of the dispute.

The duties required of an arbitral tribunal in Brunei Darussalam are:
(a)  to act fairly and impartially;

(b)  to treat the parties equally and to give each party a reasonable
opportunity to present its case; and

(c)  to conduct the case expeditiously without unnecessary delay
or expense.

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

Under the Brunei Legal Profession Act, a person who is not an
advocate and solicitor under the Legal Profession Act and does
not hold a valid Practising Certificate may not appear and act as an
advocate and solicitor in any legal matters in Brunei. The Arbitration
Association Brunei Darussalam has for many years been pushing for a
change in the Act and always tries to get parties to consent to the grey
area in relation to arbitration proceedings sited in Brunei Darussalam.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

Both the TAO and the AO provide for immunity to an arbitral
tribunal sitting in a Brunei arbitration. An arbitrator is not liable
for any act or omission in respect of the discharge of his functions
as an arbitrator unless he has been shown to have acted in bad faith.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

The Brunei courts may only make orders that are in support of
arbitration pursuant to powers given under the IAO and the AO,
particularly in matters pertaining to the enforcement of an arbitration
agreement, ordering interim measures of protection under the AO
(arbitrators under the IAO have full powers to issue such orders),
enforcing subpoenas made by an arbitral tribunal, and assisting in
the taking of evidence.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

An arbitral tribunal may award interim relief and is not required

to seek the assistance of the courts to order interim relief. Any

orders or directions made by an arbitral tribunal in the course of

an arbitration shall, by leave of the court, be enforceable in the

same manner as if they were orders made by the court and, where

leave is so given, judgment may be entered in terms of the order or

direction. In summary, international tribunals sitting in Brunei may,

under Article 17 of the Model Law, grant interim measures directing

any party to:

(a)  maintain or restore the status quo pending determination of
the dispute;

(b)  take urgent action to prevent imminent harm or prejudice to
the arbitral process;

(c)  preserve assets out of which a subsequent award may be
satisfied; or
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(d)  preserve evidence that may be relevant to the resolution of
the dispute.

8 Evidentiary Matters

7.2 s a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

Under the IAO and the AO, the Brunei courts have the same powers
as the arbitral tribunal to order interim relief. In particular, the
IAO (Article 9 of the Model Law) allows that a court may grant an
interim measure of protection before or during arbitral proceedings.
Any requests made to the court for interim relief alone will not have
any effect on the jurisdiction of the arbitral tribunal.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

The Brunei courts tend to adopt the same practice as those in
other Model Law countries and tend not to interfere in arbitration
proceedings in Brunei. However, the Brunei courts will support an
arbitration proceeding when required, and will be likely to do so in
cases where an application for interim measures has been made to
the court where such applications are justified.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

The Brunei courts had a hand in producing the earliest case law
authority on anti-suit injunctions to reach the Privy Council in
London in the case of SNI Aerospatiale v Lee Kui Jak & Anor [1987]
3 All ER 510. In the event that the arbitration is seated in Brunei
and the commencement of foreign court proceedings would be
tantamount to a breach of the arbitration agreement or an agreement
to arbitrate, the Brunei courts would be able to issue an anti-suit
injunction to prevent or restrain the party from bringing proceedings
before the foreign courts. The power to grant such injunctive relief
is a discretionary power inherent to the Brunei courts under the
Supreme Court Act and under the Specific Relief Act.

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

Arbitral tribunals seated in Brunei and the Brunei High Courts have
the power to order security for costs under the AO. The power of
the arbitral tribunal to order a claimant to provide security for costs
is quite broad under both the IAO and the AO.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

Under the IAO and the AO, arbitral tribunals have the same powers
that are available to a court. Any preliminary relief and interim
orders that are made by an arbitral tribunal are enforceable in the
same manner as if it were an order of the court. Interim measures
and preliminary relief measures that have been ordered by an arbitral
tribunal are to take immediate effect and be enforced through the
courts (should such a need arise).

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The TAO (Article 19 of the Model Law) and the AO (Section
23(3)) specifically provide that the power conferred upon the
arbitral tribunal includes the power to determine admissibility and
relevance. The arbitrators will also have to conduct the proceedings
in accordance to the rules of natural justice. The AABD encourages
its panel of arbitrators to adopt the IBA Rules on the Taking of
Evidence in International Commercial Arbitration.

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

Article 19(2) of the Model Law endows international arbitration
tribunals with broad powers to conduct the arbitration, including
powers to order disclosure and witness evidence.

In practice, tribunals seated in Brunei often have regard to the IBA’s
Rules on the Taking of Evidence in International Arbitration. In
practice, many tribunals will attempt to limit the scope of discovery
by proposing narrow categories of documents relevant to the specific
issues in dispute. It is possible for a party to apply to the court to
provide orders requiring attendance at arbitration, or the production
of a document. An arbitral tribunal cannot order the disclosure of
documents that are privileged or are subject to legal professional
privilege.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

Article 27 of the Model Law allows a party, with the tribunal’s
approval, to request the national court’s assistance in taking
evidence. The court may execute the request within its competence
and according to Brunei Supreme Court Rules.

Under Section 23 of the IAO, a party may, with the permission of the
tribunal, apply to court for a subpoena requiring a person to produce
documents to the arbitral tribunal or to attend for examination
before the arbitral tribunal.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must withesses be sworn in
before the tribunal and is cross-examination allowed?

Arbitral tribunals under both the IAO and the AO have the power
to order the giving of evidence by affidavit or take affirmations of
the parties and witnesses. The UNCITRAL Arbitration Rules are
generally adopted in arbitrations seated in Brunei along with the
IBA Rules on the Taking of Evidence in International Arbitration.
Unless otherwise agreed between the parties, an arbitral tribunal has
the power to decide on holding oral hearings together with cross-
examination being allowed, or it may conduct the proceedings on
the basis of documents only. The IAO and the AO also provide that
the Brunei courts may order that a subpoena to testify, or a subpoena
to produce documents, be issued to compel the attendance before an
arbitral tribunal of a witness within Brunei. Parties and witnesses
are examined and cross-examined on oath or by affirmation.
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8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

Privilege of documents under Brunei law is subject to the Evidence
Act and common law. Documents that are privileged include all
documents that are covered by legal professional privilege. Any
communications between a lawyer and client during the course of
a professional relationship are privileged and cannot be disclosed
without the consent of the affected party who holds the privilege. In
addition, any documents that have been produced for the purpose of
without-prejudice settlement negotiations are also subject to privilege.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

The legal requirements of an arbitral award are set out in the IAO
(Article of the 31 Model Law) and in the AO (Section 38) and are
as follows:

(a)  the award must be in writing;

(b)  the award must be signed by all the arbitrators (where there is
more than one arbitrator) or by the majority of the arbitrators,
unless the reason for omission of signature of any arbitrator
is stated);

(c)  the award has to state the reasons upon which it was based,
unless parties have agreed that no grounds are to be stated or
the award is on agreed terms pursuant to a settlement;

(d) the date of the award and the place of arbitration must be
stated; and

(e)  a copy of the signed award must be delivered to each of the
parties.

Further, unless it has been agreed otherwise by the parties, decisions
of the arbitral tribunal shall, in accordance with Article 29 of the
Model Law, be made by a majority of the members of the arbitral
tribunal. There is no requirement that the arbitrators sign every page.

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

Article 33 of the Model Law and Section 43 of the AO endows power
upon an arbitral tribunal to correct errors (“slip rule”). Unless the
parties agree another time period, within 30 days of receiving the
award, a party must give notice to the other party that it wishes to
request the arbitral tribunal to correct any errors. If so agreed by the
parties, a party, with notice to the other party, may also within this
time period request the arbitral tribunal to give an interpretation of
a specific point or part of the award. The tribunal may, within 30
days, correct or amend the award on its own initiative under Article
33(3) of the Model Law and Section 43(2) of the AO.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

There is no right of an appeal against an award made in an

international arbitration under the IAO. Under the Model Law, the
only recourse to an aggrieved party is for it to make an application
to set aside the award. However, a party may apply to set aside
an award on the limited grounds provided under Article 34 of the
Model Law and under the two additional grounds under Section 36
of the IAO. For domestic arbitration under the AO, a party may
appeal against an award on a question of law (Section 49).

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

There are provisions under the AO that allow for the parties to agree
to exclude the jurisdiction of the court to hear an appeal against
awards. In addition, an express agreement to dispense with reasons
for the arbitral tribunal’s award shall be treated as an agreement to
exclude the jurisdiction of the Brunei court in the AO. There are no
provisions to allow parties to agree to exclude the jurisdiction of the
court to hear an application to set aside an award(s).

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

Parties have no power to agree to expand the scope of appeal of an
arbitral award beyond the grounds available in the AO.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

Section 49(5) of the AO then provides that leave to appeal shall be
given only if the court is satisfied that:

(a)  the determination of the question will substantially affect the
rights of one or more of the parties;
(b)  the question is one which the arbitral tribunal was asked to
determine; or
(c)  on the basis of the findings of fact in the award:
(i) the decision of the arbitral tribunal on the question was
obviously wrong;

(ii) the question is one of general public importance and the
decision of the arbitral tribunal is at least open to serious
doubt; and

(iii) despite the agreement of the parties to resolve the matter
by arbitration, it is just and proper in all the circumstances
for the court to determine the question.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Yes, Brunei has signed and ratified the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards and the
only reservation is reciprocity.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.
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11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

Order 69 Rule 7 of the Rules of the Supreme Court provides that
an application for leave to enforce an award may be made ex parte,
but the court hearing the application may require an inter partes
summons to be issued. In practice, the courts do not generally
give permission to proceed ex parte, unless the enforcing party can
demonstrate exceptional circumstances such as a real danger and
likelihood that the party against whom the award has been made will
attempt or is likely to remove assets from the jurisdiction as soon as
it is notified of the enforcement proceedings.

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

Upon the issuance of an arbitral award by an arbitrator in respect
of a dispute, that same dispute cannot be re-litigated in court. The
principle of res judicata will apply equally to an award or to a ruling
made by an arbitrator.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

There is a very high threshold to be met. The applicant seeking to
challenge the arbitral award will have to set out the specific public
policy which it alleges the award has breached. The applicant
would then need to demonstrate that the error was one of a nature
that enforcement of the award would injure the public or would
contravene fundamental principles of justice and fair play.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Yes, arbitral proceedings in Brunei Darussalam are confidential.
The notion of confidentiality will extend down to the issued award,
except where necessary disclosure is required to enforce the award.
The TAO (Sections 27 and 35) and the AO (Sections 56 and 57)
allow parties to apply for proceedings to be heard other than in open
court, to request that the resulting judgments are not published, or to
restrict any publication of specified information.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

It may only be disclosed if the parties to the arbitral proceedings
consent to it or if a court has ordered disclosure.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

There are no limitations as to what an arbitral tribunal sitting in
Brunei may award, and it may award any remedy or relief that could
have been ordered by the Brunei courts if the dispute had been the
subject of civil proceedings in that court, unless expressly so agreed
between the parties. Although an arbitral tribunal may generally
award any civil remedy allowed under the common law, Brunei law
will not recognise or enforce punitive damages.

13.2 What, if any, interest is available, and how is the rate
of interest determined?

An arbitral tribunal may award interest on the awarded sum ordered
to be paid under the award from the date of award to the date of
payment. The general rate of interest will be the court rate which
is 6% per annum.

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

An arbitral tribunal sitting in Brunei will generally exercise its
discretion in favour of the successful party and order costs and
expenses in the award. The general practice of awarding shifting
fees is at the discretion of the arbitral tribunal.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

It depends on the circumstances. There is no personal income tax in
Brunei, but there is tax on corporations. The award itself is not subject
to tax, but a limited liability company incorporated in Brunei may have
to pay tax if tax is deemed to be payable under the circumstances.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

In accordance with the Legal Profession (Contingency Fees) Rules
(under Section 65 of the Legal Profession Act), contingency fees
may be agreed upon only between a client and a Brunei advocate and
solicitor who holds a practising certificate. There are no professional
funders active in the market but it is possible for professional third-
party funders to work together with registered Brunei law firms.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

Yes, Brunei has signed and ratified the ICSID Convention.
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14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Brunei is a party to several BITs, but not to the Energy Charter Treaty.
Brunei has, to date, signed eight BITs and the ASEAN Agreement
on the Protection and Promotion of Investment, which applies to
all ASEAN countries. In addition, Brunei has signed the 2009
Comprehensive Investment Treaty between members of ASEAN.
Brunei is in a negotiation process with many more countries and is
likely to enter into several new BITs in the near future.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

No, there are no such standard terms or model language, although
Brunei does try to use uniform language where possible. The
language that is used in BITs is generally uniform and Brunei’s BITs
contain fair and equitable treatment, full protection and security
provisions and non-discriminatory treatment provisions. Brunei’s
BITs contain express provisions for the protection of investors
from expropriation, as well as national and most-favoured-nation
treatment provisions.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

The Brunei courts adopt the doctrines of international comity and
state immunity when a foreign sovereign refuses to submit to its
jurisdiction. However, if it is the case that the foreign sovereign
has entered into a commercial agreement and has agreed to undergo
arbitration, it is most likely that the state immunity defence will not
be entertained by Brunei courts.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

In general, the bulk of domestic arbitration cases are to be found
in the construction industry. International arbitration is gaining
popularity in Brunei. Domestic and international contractors and

international investors who enter into contracts with the Government
of Brunei Darussalam always insist on arbitration as the form of
dispute resolution. The reason is mainly of a historical nature,
but under the revised constitution and laws of Brunei Darussalam,
Judicial Review has been abrogated and the Government of Brunei
Darussalam remains immune from suit before the Brunei courts. An
arbitration process is therefore the only means for such contracting
parties or investors to resolve their disputes. As for non-Government
cases, the common types of disputes that are generally referred to
arbitration include: building and construction disputes; distribution
agreements; engineering and infrastructure projects; investment
disputes; joint ventures; maritime issues; oil & gas issues; and sale
of goods. The AABD is the only independent arbitral appointing
institution in Brunei. It was formed in 2004 and became the default
statutory appointing body under both the IAO and the AO when
the legislation was first introduced in 2009. Part of the AABD’s
objectives is also to assist Brunei Darussalam in developing and
providing advisory and assistance support in the field of arbitration.
The AABD seeks to assist parties who wish to resolve their disputes
by way of arbitration and also tries to arrange places for arbitration
hearings, and to ensure that the panel of international arbitrators are
kept to a very high standard and there is a wide choice of diversity
of leading international arbitrators, who are currently mainly
non-Brunei nationals. The AABD strongly encourages all of its
arbitrators to adopt the latest international arbitration practices and
cost-controlling techniques. The Brunei Government has recently
formed a new wholly owned company called the Brunei Darussalam
Arbitration Centre (“BDAC”). The BDAC board of directors is
completely selected by the Government and three-quarters of the
board include senior members of the Government. The Chairman
of the BDAC board usually holds key government positions
including Permanent Secretary of the Prime Minister’s Office.
To date, foreign and local investors prefer to include a choice of
arbitration specifically stipulating the AABD when choosing a seat
of arbitration in Brunei.

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

Over the last several years, the AABD has taken many steps to
promote the efficient and cost-effective management of arbitral
references and encourage arbitrators on its panel to be familiar
with key publications on costs including, but not limited to: the
ICC Arbitration Commission Report on Techniques for Controlling
Time and Costs in Arbitration (2012); Ong & O’Reilly, Costs in
International Arbitration (Lexis Nexis, 2013); and CIArb Practice
Guidelines on Drafting Arbitral Awards Part I1I Costs (2016).
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of Arbitration Association Brunei Darussalam; Advisor to Council Board
of the Indonesian National Board of Arbitration (BANI); Vice President,
Appointing Council, Thailand Arbitration Center (THAC); Appointing
Council of the Cambodian National Commercial Arbitration Centre
(NCAC); and Advisory Committee Member of the China-ASEAN Legal
Research Centre. He has extensive Court experience with important
reported judgments pertaining to arbitration matters. He is regularly
instructed as counsel or arbitrator on major commercial and construction
arbitrations within Brunei, England, China, Hong Kong, India, Japan, Qatar,
Indonesia, Malaysia, Singapore, South Asia, Thailand, and the UAE. He
is a visiting professor of civil law as well as common law jurisdictions
and has handled cases under many different governing laws. He was
identified as one of 45 leading arbitration practitioners under 45 years old
by Global Arbitration Review. He acted as arbitrator or as counsel/lead
counsel in over 320 international arbitrations under most major arbitration
rules including AAA, BANI, HKIAC, ICC, LCIA, LMAA, KLRCA, SIAC, TAI
and the UNCITRAL Rules. He was lead counsel in PGN v CRW [2015]
SGCA 30, which was the runner-up in the GAR Awards 2016 for ‘the
most important decision’ category. In 2010, he became the first practising
lawyer from ASEAN (non-head of State or senior judge) to be elected as
a Master of the Bench of the Inner Temple. He is also the first ASEAN
national lawyer appointed English Queen’s Counsel.

Dr. Ong is experienced in all aspects of: commercial arbitration and
construction arbitration, including bridges, downstream plants, power
stations, malls, pipelines, ports, rigs and roads; insurance; mining and
minerals disputes; energy disputes (coal mining and supply disputes,
production sharing contracts, electricity supply, gas contracts and oil
exploration joint ventures); intellectual property; information technology;
post-M&A disputes; and shipping. He is a Vice-President of the Asia Pacific
Regional Arbitration Group (APRAG), Vice-Chair of the Inter-Pacific Bar
Association. He is or has been a visiting professor of law at both Civil Law
and Common Law universities including: Kings College London; Queen
Mary University (London); National University of Malaysia (UKM); National
University of Singapore (NUS); University of Hong Kong; University of
Malaya; Universitas Indonesia; and Padjajaran University (Indonesia).
He is recognised as a leading arbitrator and counsel in all major legal
directories including Who's Who Legal: Thought Leaders — Arbitration
(2017); and one of the top 30 arbitration practitioners in the world by Expert
Guides: Best of the Best 2017. He is also listed as one of the 19 Most
in Demand Arbitrators (Asia-Pacific Region) by Chambers & Partners and
described as “one of the top arbitrators in terms of degree of demand”.

Dr Colin Ong Legal Services

Dr. Colin Ong Legal Services is an internationally-recognised leading commercial and dispute resolution law firm in Brunei Darussalam, and acts for
a broad spectrum of clients. It is one of the very few commercially-focused law firms in Brunei and has been consistently listed as a leading banking,
arbitration and commercial law firm by independent legal publications such as: Who’s Who Legal; IFLR 1000; and AsiaLaw Leading Lawyers. The
firm and its lawyers are to date the only Brunei lawyers to have been listed in Euromoney’s International Who’s Who Legal Series in five categories
and also in Experts Guide in Commercial Arbitration, Commercial Litigation and Best of the Best categories.

In addition to international commercial arbitration and litigation services, other main areas of practice include: banking law and setting up and marketing
of funds; aviation; energy disputes; coal mining and supply disputes; company law; oil and gas; intellectual property; joint ventures; production
sharing contracts; project finance; shipping matters; technology transfer; and foreign investments. The firm is often instructed to act for and against
multinationals and also for and against quasi-government companies within the ASEAN region and for several major global banks, and has regularly
acted for and against many of the leading international and regional law firms in the world. Some members of the firm are also visiting academics and
are contributing authors for various leading loose-leaf works in the fields of banking, arbitration and litigation, for several international legal journals
in Asia, the UK and the US including: Arbitration (CIArb); Asian International Arbitration Journal; Business Law International;, Butterworth’s Journal of
International Banking & Financial Law; China-ASEAN Law Review; Dispute Resolution International; and Maritime Risk International.
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1 Arbitration Agreements

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

The Arbitration Law of the Peoples Republic of China 1994
(“Arbitration Law”) provides that an arbitration agreement shall
take the form of arbitration clauses contained in the underlying
contract or other forms of written agreements for arbitration
reached before or after the disputes arise (Article 16, Arbitration
Law). The Supreme People’s Court Interpretation of Some Issues
on the Application of the Arbitration Law of the People’s Republic
of China 2006 (“Supreme People’s Court Interpretation”) further
explains that the meaning of “agreement for arbitration in other
written forms” shall include agreements on resorting to arbitrations
that are reached in the form of contracts, letters or data messages
(including telegraph, telefax, electronic data interchange and
e-mail), etc. (Article 1, Supreme People’s Court Interpretation).
Furthermore, according to Article 16 of the Supreme People’s
Court Interpretation, both parties have the right to choose the law
governing the arbitration agreement.

An arbitration agreement/clause shall include an express willingness
to arbitrate, terms of reference for arbitration and a designated
arbitration institution (Article 16, Arbitration Law). The parties may
reach a supplementary agreement regarding the terms of reference
and choice of the arbitration institution, when no agreement is
reached or the agreement reached does not stipulate such issues
explicitly. The arbitration agreement is null and void if no such
supplementary agreement is reached (Article 18, Arbitration Law).

Article 17 of the Arbitration Law provides that an arbitration
agreement shall be null and void in the following circumstances:
(1) the agreed matters for arbitration exceed the range of arbitrable
matters as specified by law; (2) a party that concluded the arbitration
agreement has no capacity for civil conduct or has limited capacity
for civil conduct; or (3) a party coerced another party into concluding
the arbitration agreement.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

(1)  Arbitration Institution & Place of Arbitration

The exponential economic growth of China into the second-
largest economy globally has brought an unprecedented
number of cross-border commercial disputes involving
China and unprecedented complexity. A growing number

@

of independent arbitration bodies have therefore flourished
in China. There is no hierarchical or territory jurisdiction
of arbitration bodies in China. The major independent
arbitration bodies have their own rules, their own practice
of adoption of panels of arbitrators, their own geographic
emphasis, and their own professional focus. Certain local
arbitration bodies focus more on domestic commercial
transactions, while arbitration bodies in the Chinese
metropolitans, such as Beijing, Shanghai and Shenzhen,
traditionally have capabilities and market coverage for
administering arbitrations of international economic and
commercial disputes. In addition, China also has a number
of arbitration bodies specialising in other matters, including
international maritime affairs, such as the China Maritime
Arbitration Commission (“CMAC”).

The China International Economic and Trade Arbitration
Commission (“CIETAC”) has been recognised as one of
the most prominent arbitration institutions internationally.
Previously known as the CIETAC Shanghai Sub-Commission
(“CIETAC Shanghai”), it was renamed as the Shanghai
International Economic and Trade Arbitration Commission (or
the Shanghai International Arbitration Centre) (“SHIAC”) on
11 April 2013. SHIAC promulgated its new arbitration rules,
effective as of 1 May 2013, which innovatively permit third
parties to participate in the arbitration proceedings, subject
to certain conditions (Article 31). On 22 October 2013,
following the establishment of the China (Shanghai) Pilot
Free Trade Zone (“FTZ”) by the Chinese central government,
SHIAC established the FTZ Court of Arbitration, tailored for
the resolution of disputes between parties registered in the
FTZ. On 8 April 2014, SHIAC released the FTZ Arbitration
Rules designated for arbitration cases administered by the
FTZ Court of Arbitration. The FTZ Arbitration Rules were
formulated in light of the arbitration rules of several world-
renowned arbitration institutions; for instance, inter alia,
the ICC, SCC, SIAC, HKIAC and UNCITRAL Arbitration
Rules. The FTZ Arbitration Rules also contain some
innovative changes and, to name a few, the arbitral tribunal
may grant interim measures if this is permitted by the laws of
the place of arbitration; an emergency arbitrator mechanism
may be adopted if this is permitted by the laws of the place of
arbitration; and the parties may choose arbitrators other than
those listed by the FTZ Court of Arbitration, etc.

Arbitration is essentially a consensual process by the parties
within their autonomy. It is critical for parties to select the
institution with clarity and specific reference to one of the
Chinese arbitration bodies or institutions, and designate the
venue for their arbitration.

Language
While Chinese arbitration legislation does not contain
provisions regulating the language used in arbitration
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proceedings, the CIETAC Arbitration Rules (2015) provide
that where the parties have agreed on the language of
arbitration, their agreement shall prevail. In the absence
of such agreement, the language of arbitration to be used
in the proceedings shall be Chinese or any other language
designated by CIETAC having regard to the circumstances
of the case. Therefore, if the parties want to avoid being
designated a language that they do not want, they should
make it clear in their arbitration clause/agreement which
language they want for the arbitration.

(3) Governing Law

Article 18 of the Law of the Application of Laws for Foreign-
related Civil Relations of the People’s Republic of China
(“Law of the Application of Laws”) (promulgated by the State
People’s Congress on 28 October 2010, and effective as of 1
April 2011) provides that the parties are free to choose the
law applicable to the arbitration agreement, and in default of
such choice, the law of the place of the arbitration institution
or the arbitration seat shall apply. When drafting a contract,
the parties more frequently than not pay more attention to
the law applicable to their substantive disputes, and remain
silent on the governing law of the arbitration agreement/
clause. Based on the above-mentioned new rules, parties
are advised to set out the governing law of the arbitration
agreement/clause when negotiating the terms and conditions
of a business contract.

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

Generally speaking, the People’s Courts (especially those in major
cities) tend to act with a positive attitude towards the enforcement
of arbitration agreements.

Article 5 of the Arbitration Law provides that if the parties have
concluded an arbitration agreement and one party institutes an
action in a People’s Court, the People’s Court will not accept the
case, unless the arbitration agreement is null and void.

If the parties have concluded an arbitration agreement and one
party has instituted an action in a People’s Court without declaring
the existence of the arbitration agreement and, after the People’s
Court has accepted the case, the other party submits the arbitration
agreement prior to the first hearing, the People’s Court will dismiss
the case unless the arbitration agreement is null and void. If, prior
to the first hearing, the other party has not raised an objection to the
People’s Court’s acceptance of the case, that party shall be deemed
to have renounced the arbitration agreement and the People’s Court
will continue to try the case (Article 26, Arbitration Law).

2 Governing Legislation

21 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

In addition to the Arbitration Law and the Supreme People’s Court
Interpretation, China is also a signatory to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards
1958 (“New York Convention”). The Civil Procedure Law of the
People’s Republic of China (promulgated by the State People’s
Congress on 9 April 1991, amended on 31 August 2012) (“Civil
Procedure Law™) also contains a chapter on arbitration.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

Chapter 7 of the Arbitration Law stipulates rules for foreign-related
arbitrations, and the remaining provisions of the Arbitration Law
apply to both domestic and foreign-related arbitrations.

Apart from the establishment, rules and composition of foreign-
related arbitration commissions and appointment of foreign
arbitrators, the main differences between the provisions governing
domestic and foreign-related arbitration are as follows:

Preservation of Evidence — applications are made in respect
of foreign-related arbitration to the Intermediate People’s Court
instead of the local level People’s Court where the evidence is
located (applicable to domestic arbitrations).

Setting Aside and Refusal of Enforcement of Awards — the
grounds for setting aside or refusal of enforcement of awards are
more restrictive and are on procedural issues.

Other than CIETAC, the other international arbitration institution
is the China Maritime Arbitration Commission, which accepts
contractual and non-contractual maritime disputes arising from, or
in the process of, transportation, production and navigation by or at
sea, in coastal waters and other navigable waters adjacent to the sea.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

The drafting of the Arbitration Law was influenced by the
UNCITRAL Model Law; but the Arbitration Law is different from
the UNCITRAL Model Law in many important aspects, including
the following:

Application — while the UNCITRAL Model Law applies only
to international arbitrations, the Arbitration Law applies to both
domestic and foreign-related arbitrations (Articles 1 and 65).

Form of Arbitration — it is generally agreed that the Arbitration
Law recognises only institutional arbitration and not ad hoc
arbitrations. However, an ad hoc arbitration award made outside
China may be recognised as valid if the governing law of the ad hoc
arbitration permits such arbitration.

Challenge of Jurisdiction — the UNCITRAL Model Law permits the
arbitral tribunal to rule on its jurisdiction, including any objection
with respect to the existence or validity of an arbitration agreement
(Article 16). Under the Arbitration Law, the arbitration commission
may rule on the validity of an arbitration agreement, failing which,
such power is vested in the People’s Court (Article 20). The ruling
of the arbitration commission on the validity of an arbitration
agreement is subject to the review of the People’s Court upon the
setting aside and enforcement of awards.

Number of Arbitrators — under the UNCITRAL Model Law, the
parties have a choice regarding the number of arbitrators, failing
which three arbitrators shall be appointed (Article 10). Under
the Arbitration Law, the number shall be one or three, or failing
agreement, the chairman of the arbitration shall make the decision
thereof (Articles 30 and 32).

Default Appointment of Arbitrators — the UNCITRAL Model Law
vests the power of appointing arbitrators in default in the court or in
another specified authority (Article 11). Such power is vested in the
chairman of the arbitration commission under the Arbitration Law.
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Minimum Qualifications of Arbitrators — under the Arbitration
Law, a person can only be appointed as an arbitrator if he/
she satisfies the specified minimum requirements in terms of
qualification, experience and knowledge (Article 13). There are no
such minimum requirements under the UNCITRAL Model Law.

Interim Measures of Protection — the UNCITRAL Model Law
allows the parties to apply directly to the court for interim protection
measures (Article 9). Under the Arbitration Law, the application
is made to the arbitration commission, which will submit the
application to the People’s Court (Articles 28, 46 and 68).

Court Assistance in Taking Evidence — the UNCITRAL Model Law
provides that the arbitral tribunal or a party with the approval of the
tribunal may request the court’s assistance in the taking of evidence
(Article 27). There is no such provision in the Arbitration Law.

Making of Awards — under the UNCITRAL Model Law, the parties
may agree that the decision of the tribunal may be made unanimously
or by a majority of the arbitrators (Article 29). Under the Arbitration
Law, a decision must be made in accordance with the opinion of the
majority of the arbitrators. If there is no majority in the opinions of
the arbitrators, the decision by the presiding arbitrator shall prevail
(Article 53).

requests the People’s Court, to determine whether the dispute is
arbitrable, the decision of the People’s Court’s shall prevail (Articles
17 and 20, Arbitration Law).

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

An arbitrator is not permitted to rule on the question of his/her own
jurisdiction. According to Article 20 of the Arbitration Law, where
a challenge arises as to the validity of the arbitration agreement, a
party may request the arbitration commission to make a decision or
apply to the People’s Court for a ruling. If one party requests the
arbitration commission to make a decision and the other party applies
to the People’s Court for a ruling, the People’s Court shall give a
ruling. Any challenge of the validity of the arbitration agreement
shall be raised prior to the arbitration tribunal’s first hearing.

The authority for determining the jurisdiction of the arbitrator is
vested in the arbitration commission. For example, the arbitration
commission may grant the authority to the arbitral tribunal to decide
its own jurisdiction if it considers this necessary (Article 6, CIETAC
Arbitration Rules).

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

The Arbitration Law is very similar to the arbitration rules of the
arbitration institutions in that it regulates the particular details
of arbitral proceedings. However, according to Article 73 of the
Arbitration Law, the arbitration institution shall formulate its rules
regarding foreign arbitration in compliance with the Arbitration Law
and the relevant provisions of the Civil Procedure Law. Therefore,
if the parties choose a Chinese arbitration institution, there will be
no problem in respect of the differences between the arbitration
rules and the law of the place of arbitration.

If the parties choose a foreign arbitration institution, attention must
be paid to the Arbitration Law where the place of arbitration is in
China to ascertain if there is any provision in the Arbitration Law
that may conflict with the rules governing the parties’ arbitration
proceedings.

3 Jurisdiction

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

If one party files a case in the People’s Court in breach of an
arbitration agreement, the opposing party shall request the court to
dismiss the case due to lack of jurisdiction. The People’s Court shall
review the validity and scope of the arbitration agreement. Once the
People’s Court holds that the arbitration agreement is valid and the
issue is subject to arbitration, the case shall be dismissed. If, prior to
the first hearing, the opposing party has not raised an objection to the
People’s Court’s acceptance of the case, that party shall be deemed
to have renounced the arbitration agreement and the People’s Court
shall continue to try the case. (Article 271, Civil Procedure Law;
Article 26, Arbitration Law.)

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Article 2 of the Arbitration Law provides that contractual disputes
and other disputes over rights and interests in property between
citizens, legal persons and other organisations that are equal subjects
may be arbitrated. The following disputes may not be arbitrated: (1)
marital, adoption, guardianship, support and succession disputes; and
(2) administrative disputes that shall be handled by administrative
organs as prescribed by law (Article 3, Arbitration Law).

According to Article 77 of the Arbitration Law, labour-related
disputes and disputes over contracted management in agriculture
within the agricultural collective economic organisations shall be
subject to arbitration governed by other special legislation.

The general approach used in determining whether a dispute is
arbitrable vests authority in the arbitration institution. However, if
one party requests the arbitration institution while the other party

Please see question 3.2 above. The question of the jurisdiction of a
tribunal arises where the parties dispute the validity of an arbitration
agreement, and the tribunal shall decide on its own jurisdiction only
when it accepts the disputes before the People’s Court. The People’s
Court shall review the arbitral tribunal’s affirmative decision
regarding the jurisdiction if either party challenges the validity of an
arbitration agreement. The standard of review in respect of such an
affirmative decision regarding jurisdiction is de novo.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

In China, it is generally accepted that an arbitration agreement/
clause can only bind the parties to it; that is, generally, an arbitral
tribunal is not entitled to assume jurisdiction over individuals or
entities that are not parties to an agreement to arbitrate.
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However, the Supreme People’s Court Interpretation takes a step
further to provide for the possibility of an arbitration agreement/
clause to bind a third party in the following cases:

] Where a party is merged or divided after concluding an
arbitration agreement, such arbitration agreement shall be
binding on the successor who assumes its rights and obligations.

] Where a party has died after concluding an arbitration
agreement, the arbitration agreement shall be binding on the
successor who inherits his/her rights and obligations in the
matter to be arbitrated.

The circumstances prescribed in the preceding two paragraphs are

not applicable if the parties have agreed otherwise when concluding

the arbitration agreement.

Article 18 of CIETAC 2015 Arbitration Rules allows either
party wishing to join an additional party to the arbitration to file
the Request for Joinder with CIETAC, “based on the arbitration
agreement invoked in the arbitration that prima facie binds the
additional party”. CIETAC shall make the decision after the arbitral
tribunal hears from all parties including the additional party if the
arbitral tribunal considers the joinder necessary.

In addition, Article 31 of the SHIAC 2015 Arbitration Rules
provides that the claimant and the respondent may make a request
for the joinder of a third party with its consent to the arbitration. The
tribunal shall decide on the joinder of the third party.

3.6  What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

According to Article 74 of the Arbitration Law, if the law does not
have a special stipulation regarding limitation periods for arbitration,
the statute of limitation for litigation shall apply. Generally,
Chinese law does not have special limitation periods for arbitration.
According to legislation in China, such period is generally three
years in the case of domestic disputes (Article 188, General Rules
of Civil Law of the People’s Republic of China (“General Rules
of Civil Law”)), and four years in the case of international sales
contracts and technology import and export contracts (Article 129,
Contract Law of the People's Republic of China (“Contract Law”)),
commencing from the date a party knows or should have known his/
her/its rights are harmed.

The limitation period can be suspended during the last six months of
the limitation period where the claimant fails to exercise his/her/its
right of claim due to the following obstacles: (1) force majeure; (2)
persons with no capacity for civil conduct or with limited capacity
for civil conduct have no legal agent, or such legal agent has died,
lost the capacity for civil conduct or lost the authority for agency;
(3) following succession, the successors or the estate administrators
have not been determined; (4) the claimant is controlled by the
obligor or others; and/or (5) other obstacles that prevent the claimant
from exercising his/her/its right of claim. The suspended limitation
period shall expire six months after the elimination of its suspension
cause(s) (Article 194 of the General Rules of Civil Law).

The limitation period can also be discontinued if: (1) the claimant
makes a request for performance with the obligor; (2) the obligor
consents to perform its obligations; (3) the petition is put before
a People’s Court or an arbitration tribunal; and/or (4) other
circumstances exist that are equivalent to the filing of a lawsuit or an
application for arbitration. A new limitation period will commence
from the date when the cause of the discontinuance ends (Article
195 of the General Rules of Civil Law).

Such rules are regarded as procedural by the court, i.e., a party will
lose its right to sue if it does not proceed with the case before the end
of such period. However, Chinese legislation does not prohibit the
voluntary performance of a party after the expiry of such limitation
period.

The Law of the Application of Laws provides that the law that
governs the application of limitation periods is that of the relevant
law governing foreign-related civil relations. Meanwhile, the Law
of the Application of Laws explicitly excludes the application of any
choice of law rules of a foreign jurisdiction. Therefore, the People’s
Court considers rules for statutes of limitation as substantive rules.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Pursuant to Article 20 of the Enterprise Bankruptcy Law of the
People’s Republic of China, after the People’s Court accepts an
application for bankruptcy, any civil action or arbitration related
to the debtor, which has started but has not yet ended, shall be
suspended. The civil action or arbitration can be resumed after a
bankruptcy custodian takes over the debtor’s assets.

4 Choice of Law Rules

41 How is the law applicable to the substance of a
dispute determined?

As to the governing law of the substance of a dispute, Article 3 of the
Law of the Application of Laws permits the parties to choose the laws
applicable to the dispute that may arise from their business transactions,
failing which the law of the closest relationship, or the laws at the
habitual residence of the party whose fulfilment of obligations can best
reflect the characteristics of the contract, shall apply.

Some special provisions that are widely applied in foreign-related
dispute practice include:

] Article 36: For real property rights, the law of the place in
which the real property is located shall apply.

u Article 37: For movable property rights, if the parties have not
made a choice, the law of the place of the relevant property
where the legal fact occurs shall apply.

[ ] Article 44: For tort liabilities, the law of the place where the
tort is committed shall apply. However, if the parties have
common regular residence, the law of the place of the common
habitual residence shall apply. If the parties reach an agreement
on the choice of law, the agreement shall be followed.

[ ] Article 48: For the attribution and contents of intellectual
property rights, the law of the place in which protection is
requested shall apply.

[ ] Article 50: For the infringement liabilities of intellectual
property rights, the law of the place in which the protection
is requested shall apply. The parties may reach an agreement
on the applicable law after the infringing act has happened.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

There is explicit stipulation on the application of mandatory laws in
Chinese laws. If there are mandatory provisions on foreign-related
civil relations in Chinese laws, these mandatory provisions shall
apply directly (Article 4 of the Law of the Application of Laws).
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If the parties try to circumvent the application of Chinese laws
through choosing foreign law or the law of a foreign jurisdiction,
this choice shall be deemed as ineffective (Article 194 of the
Opinions of the Supreme People’s Court on Several Issues regarding
the Implementation of the General Principles of Civil Laws of the
People’s Republic of China). For example, contracts for Chinese-
foreign equity joint ventures, for Chinese-foreign contractual
joint ventures and for Chinese-foreign cooperative exploration
and development of natural resources to be performed within the
territory of the People’s Republic of China must apply Chinese
laws (Article 126 of the Contract Law). Further, foreign debts and
foreign guarantees shall be subject to the approval of the relevant
foreign exchange authorities. Therefore, in practice, the relevant
PRC laws are directly applicable and exclude the application of
foreign laws chosen by the concerned parties. This is also directly
reflected in judicial practice, such as in the court decisions relating
to the guarantee contract dispute between the Bank of China (Hong
Kong), Guang’ao Development Co. and Liu Tianmao, the guarantee
contract dispute between Bank of China (Hong Kong), Hong Kong
Xinjiyuan Industrial Co., Fushan City Dongjian Group Co., etc.

4.3 What choice of law rules govern the formation,

validity, and legality of arbitration agreements?

5.2 If the parties’ chosen method for selecting arbitrators

fails, is there a default procedure?

Generally speaking, the chairman of the arbitration commission
shall make a decision where the parties fail to decide on the
composition of the arbitral tribunal or fail to choose an arbitrator
within the prescribed time limit.

5.3 Can a court intervene in the selection of arbitrators? If

so, how?

There are no provisions in the Arbitration Law or any other
legislation in China that allow the court to intervene in the selection
of arbitrators. However, the court may refuse the enforcement of an
award where the arbitral tribunal is improperly constituted or where
there is misconduct by the arbitrators.

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential

conflicts of interest for arbitrators?

The parties may choose the laws applicable to the arbitration
agreements. When the parties have not made a choice, the laws
in which the arbitration authority is located or the arbitration takes
place shall apply (Article 18, Law of the Application of Laws).

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select
arbitrators?

According to Article 13 of the Arbitration Law, arbitrators must
meet one of the following conditions: (1) they have been engaged
in arbitration work for at least eight years; (2) they have worked
as a lawyer for at least eight years; (3) they have been a judge for
at least eight years; (4) they are engaged in legal research or legal
teaching and in a senior position; or (5) they have legal knowledge
and are engaged in professional work relating to economics and trade,
and in senior positions or equivalent professional levels. Pursuant
to Article 16 of the Arbitration Law, a valid arbitration agreement
must include a designated arbitration commission. Therefore, only
institutional arbitrations are recognised under the Arbitration Law; ad
hoc arbitration is not recognised under Chinese law. As mentioned,
CIETAC and all the local arbitration commissions currently require
arbitrators to be selected from their respective panels of arbitrators.
However, the CIETAC Arbitration Rules allow the parties to appoint
arbitrators from outside CIETAC’s panel of arbitrators, subject to
confirmation by the chairman of CIETAC. As to the procedure for
the selection of arbitrators, both the Arbitration Law and the CIETAC
Rules contain provisions concerning how arbitrators are to be selected.
Basically, in arbitration cases, excluding those subject to summary
procedure, because of the size of the claim (CIETAC and other
arbitration commissions have special rules concerning cases subject to
summary procedure), where there is one claimant and one respondent
and there is no agreement as to having a sole arbitrator, each party shall
appoint an arbitrator and the presiding arbitrator shall be appointed
by agreement of the parties or by the chairman of the arbitration
commission. Where the parties fail to decide on the composition of the
tribunal or fail to choose an arbitrator within the prescribed time limit,
the chairman of the arbitration commission shall make the choice.

Article 34 of the Arbitration Law provides that in any of the following
circumstances, the arbitrator must withdraw, and the parties shall
also have the right to challenge the arbitrator for withdrawal: (1) the
arbitrator is a party in the case or a close relative of a party or of an
agent in the case; (2) the arbitrator has a personal interest in the case;
(3) the arbitrator has another form of relationship with a party or his
agent in the case, which may affect the impartiality of the arbitration;
or (4) the arbitrator has privately met with a party or agent or accepted
an invitation to entertainment or a gift from a party or agent.

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

The principal legislation governing the procedure of arbitrations
in China is the Arbitration Law, which applies to all arbitration
proceedings conducted in China, whether domestic or foreign-
related. The Arbitration Law contains various provisions governing
the general procedure of arbitrations, including the commencement
of arbitration, appointment of the arbitral tribunal, filing of defences,
interim measures, conduct of hearing and evidence. These provisions
are supplemented by judicial interpretations, replies and summaries
of the Supreme People’s Court and more detailed arbitration rules of
the arbitration commissions.

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps

that are required by law?

The Arbitration Law sets out some procedural steps that the parties
are required to follow when commencing arbitration proceedings.

Before any party can apply to initiate arbitration proceedings,
there must be a valid arbitration agreement/clause and a specific
arbitration claim (Article 21, Arbitration Law). Such application
must be within the authority of the chosen arbitration commission.
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The claimant must submit the written arbitration agreement/clause
and a written application for arbitration to the appropriate arbitration
commission (Article 22, Arbitration Law). The claimant must also
provide sufficient copies of the written arbitration agreement and
the application as stipulated by the rules of the relevant arbitration
commission.

Pursuant to Article 24 of the Arbitration Law, if the arbitration
commission accepts an application for arbitration, it is obliged to
notify the claimant of its decision within five days from the date of
receipt of the application. If the arbitration commission considers
that the application does not comply with the required formalities
and should be rejected, it shall inform the claimant of its decision
and state the reason for rejection in writing within five days from
the date of receipt of the application. If the arbitration commission
accepts the application, it shall, within the time limit prescribed in
its arbitration rules, deliver copies of its arbitration rules and its list
of arbitrators to the claimant and the respondent, together with a
copy of the application.

The respondent shall submit a written defence to the arbitration
commission within the time limit specified in the arbitration rules
(Article 25, Arbitration Law). Upon receipt of the respondent’s
defence, the arbitration commission shall serve a copy on the
claimant within the time limit specified in the arbitration rules.

Article 27 of the Arbitration Law provides that the claimant may
amend its arbitration claim, and the respondent may acknowledge
or refute the claim and shall have the right to raise a counterclaim.

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

There are no specific laws or rules governing the conduct of counsel
from China in arbitral proceedings sited in China. However, the
Law of the People’s Republic of China on Lawyers and the Code
of Conduct for Lawyers prescribe some basic rules concerning the
provision of legal services by lawyers. For example, a lawyer is
prohibited from privately accepting authorisation, collecting fees,
or accepting money, things of value or other benefits offered by a
client, in violation of regulations, meeting with a judge, prosecutor,
arbitrator or another staff member concerned, etc.

These laws or rules stipulate that only lawyers who acquire their
practice certificates pursuant to the law of China shall be subject to
their purview. It is not clear if Chinese lawyers who practise law
outside China are also subject to these laws and rules.

As for the rules governing the conduct of counsel from countries
other than China in arbitral proceedings sited in China, pursuant to
Article 7 of the Decision of the Government Administration Council
of the People’s Central Government Concerning the Establishment
of a Foreign Trade Arbitration Commission Within the China
Council for the Promotion of International Trade, foreign citizens
are allowed to represent a party in an arbitral proceeding sited in
China. However, pursuant to the Provisions of the Ministry of
Justice Regarding the Implementation of the “Regulations for the
Administration of Foreign Law Firms’Representative Organizations
in China”, foreign counsels are not allowed to provide opinions
or certifications on acts or events to which the laws of China are
applicable.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

Under the arbitral legislation in China, the arbitration commission,
rather than the arbitral tribunal, shall decide on the validity of an
arbitration agreement/clause (Article 20, Arbitration Law). An
award will not only be signed by the arbitrator(s), but the official
seal of the arbitration commission will also be affixed (Article
54, Arbitration Law). Most powers and duties of arbitrators are
imposed by the rules of arbitration commissions.

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

Yes. According to the Regulations on the Administration of Foreign
Law Firms’ Representative Offices in China (promulgated by the
State Council, and effective as of 1 January 2002), a foreign lawyer
is not permitted to engage in matters relating to Chinese legal affairs.
In 2004, the Ministry of Justice further clarified that producing an
opinion on Chinese laws shall be treated as conducting Chinese legal
affairs. This means that a foreign lawyer may, as an attorney-at-law,
participate in arbitrations in China, but cannot interpret Chinese law.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

An arbitrator is protected from legal liability as long as he/she
does not commit any intentional fault stipulated by law. Under the
Arbitration Law, if an arbitrator commits embezzlement, accepts
bribes or is involved in malpractice for personal benefit or perverts
the law in the arbitration of a case, or the arbitrator privately meets
with a party or agent or accepts an invitation to entertainment or a
gift from a party or agent, he/she will assume legal liability and be
removed by the relevant arbitration commission from the register of
arbitrators (Articles 34, 38 and 58, Arbitration Law).

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

The People’s Courts generally do not have jurisdiction to interfere in
arbitration proceedings, although the courts may refuse to enforce an
arbitral award in certain circumstances where there is a procedural
irregularity.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Under the Arbitration Law, an arbitrator is not permitted to award
specific types of preliminary or interim relief, and only the People’s
Court has the power to grant such interim relief. In general,
interim relief granted by the People’s Court can be divided into two
categories: interim property preservation measures; and interim
evidence preservation measures (Articles 28, 46 and 68, Arbitration
Law). The Civil Procedure Law provides that the parties may
request a competent court to grant injunctive relief even before the

ICLG TO: INTERNATIONAL ARBITRATION 2018

WWW .ICLG.COM

© Published and reproduced with kind permission by Global Legal Group Ltd, London

China




Boss & Young, Attorneys-at-Law

China

institution of arbitration proceedings (Article 101, Civil Procedure
Law; Article 542, Interpretations of the Supreme People'’s Court on
Several Issues Concerning the Application of the Civil Procedure
Law of the People’s Republic of China).

Besides interim property preservation and interim evidence
preservation, an arbitrator may award other preliminary or interim
relief. Appendix III of the CIETAC 2015 Arbitration Rules provides
for the Emergency Arbitrator Procedures, in which an emergency
arbitrator may award a preliminary or interim relief. Such interim
relief is binding on both parties. The party obtaining this award may
submit it to a competent court for enforcement. After the arbitration
tribunal is formed, the tribunal may award the same interim relief.

In summary, some types of preliminary or interim relief can be
granted only by a court, while other types of preliminary or interim
relief may be awarded by an arbitrator; however, the enforcement of
interim relief is always carried out by a competent court.

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

that prevents an opposing party from commencing or continuing
a proceeding in another jurisdiction or forum. Where the parties
have reached an arbitration agreement, the national courts shall
not accept the suit brought by any single party involved, unless the
arbitration agreement is invalid or waived by the parties (Article 26,
Arbitration Law; Article 271, Civil Procedure Law).

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

Current Chinese arbitration legislation does not explicitly
allow the People’s Court or arbitral tribunal to issue an order of
security for costs. Generally, the arbitration fee is prepaid by the
claimant. The collection of all other expenses reasonably incurred
in the proceedings, including attorney fees, relies mainly on the
enforcement of the arbitral award.

7.6  What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

As mentioned above, the power to grant preservation of evidence
and property can only be exercised by a People’s Court.

Such interim measures will only be granted if the following

conditions are met:

(1)  The applicant is a party to the arbitration.

(2)  For interim preservation of property, “where it may become
impossible or difficult to enforce the award due to an act of
the other party or other causes” (Article 28, Arbitration Law).

(3)  For interim preservation of evidence, “where the evidence
may be lost or difficult to obtain at a later time” (Article 46,
Arbitration Law).

(4)  The subject-matter of the proposed interim measures must be
owned by the other party to the arbitration.

(5) The value of the subject-matter of the proposed interim
measures must not exceed the amount of the claim.

Applications for interim measures should be made to the arbitration
commission. In practice, applications are sometimes made directly
to the People’s Court and this does not affect the jurisdiction of the
arbitral tribunal.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

In practice, the People’s Courts normally take a conservative
approach to requests for interim relief by parties to arbitration
agreements. Parties to arbitration agreements may request for the
above-mentioned interim relief from the arbitral tribunal, and the
arbitral tribunal will forward such request to the competent People’s
Court for ruling and enforcement. Usually the People’s Court will
require the applicant to provide security. Generally speaking, the
application will be rejected if the applicant fails to provide security.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

Unlike the common law system, the People’s Courts of China will
not normally issue an anti-suit injunction in aid of an arbitration

As mentioned above, in China, only the People’s Court has the
power to grant preliminary relief and interim measures (Articles
28, 46 and 68, Arbitration Law). Domestic arbitration tribunals
will submit a party’s request for such relief or measures under
Chinese law to the competent People’s Court (Article 23, CIETAC
Arbitration Rules). The People’s Court does not have any obligation
to enforce orders by arbitral tribunals in other jurisdictions. Under
Article 5.2 of the 1958 New York Convention, a foreign arbitral
award will not be recognised or enforced if the recognition or
enforcement of the award would be contrary to the public policy of
a country. Article 274 of the Civil Procedure Law also provides for
a similar restriction. Since the authority to grant preliminary relief
and interim measures is exclusively reserved in the People’s Court,
the recognition and enforcement of an order by a foreign arbitration
tribunal regarding preliminary relief and interim measures may
interfere with the judicial sovereignty of China.

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The Arbitration Law only gives a general rule regarding evidence
applicable to arbitral proceedings. In most cases, the parties bear
the burden of proof to provide evidence to support their respective
claims. Where an arbitration tribunal deems it necessary to collect
evidence, it may collect it on its own initiative. In practice, an
arbitration tribunal seldom initiates such collection of evidence
due to its lack of statutory power or enforceable authority to do so.
CIETAC issued its Guidelines on Evidence, which came into effect
on 1 March 2015. The Guidelines include a series of guidelines
regarding evidence submission, discovery, evidence examination
and evidence assessment. CIETAC created the Guidelines with
appropriate reference to the /BA Rules on the Taking of Evidence
in International Arbitration and those of the Chinese principles of
evidence in civil litigation that are suitable for use in arbitration.
However, the Guidelines are not an integral part of the Arbitration
Rules. The application of the Guidelines is subject to the consent of
the parties in each case.
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8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

Generally, disclosure/discovery is not available under the Chinese
litigation or arbitration system. Article 43 of the Arbitration Law
provides that the arbitral tribunal may collect evidence itself.
However, in practice, it is very rare that an arbitral tribunal collects
evidence itself. Both parties usually have to rely on their own
evidence. With respect to the attendance of witnesses, the arbitral
tribunal does not have any power to require witnesses to attend the
hearing. CIETAC’s Guidelines on Evidence provides for some rules
regarding discovery; however, as mentioned above, the Guidelines
are not mandatory.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

Generally, disclosure/discovery is not available under the Chinese
litigation or arbitration system. Therefore, under no circumstance
can a national court assist arbitral proceedings by ordering
disclosure/discovery. Under the Civil Procedure Law, if a witness
refuses to attend the hearing, a national court does not have the
power to require the witness to attend the hearing.

CIETAC’s Guidelines on Evidence provides for some rules
regarding discovery; however, as mentioned above, the Guidelines
are not mandatory.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

The Arbitration Law and rules of arbitration commissions prescribe
general rules for the production of written and/or oral witness
testimony.  Generally speaking, the examination of evidence
is a mandatory step of the arbitration proceedings. The rules
of arbitration commissions set up the framework of evidence
examination. Parties and arbitrators may set up specific rules for a
single proceeding.

Articles 8 and 17 of CIETAC’s Guidelines on Evidence provide
for some rules on the production of written and/or oral witness
testimony for arbitration. For example, Article 17.1 provides: “[a]
witness or an expert shall in principle appear in person at the hearing
or by way of video-conferencing, and be questioned by the party
who calls him/her (‘direct examination”) and by the opposing party
(‘cross-examination’)”. Witnesses are not required to be sworn in
before the tribunal. As stated above, cross-examination is allowed.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

There are no explicit provisions in the Arbitration Law regarding
privilege rules in China. However, in the absence of an agreement
by the parties, the arbitration tribunal may determine whether or not
documents in an arbitral proceeding are subject to privilege. Once a
document has been ordered by the arbitration tribunal or submitted by
one party, it is generally required to be disclosed to the other party, in
which case any privilege is deemed to have been waived. Article 7.3 of

CIETAC’s Guidelines on Evidence provides for some rules regarding
privilege, including trade secrets and national secrets, during document
production. For example, Article 7.3 provides: “[a]t the request of the
other party, the tribunal may dismiss a request to produce for any of the
following reasons [...] (2) production of the document(s) may result in
violation of the applicable laws or professional ethics [...]".

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

An arbitral award shall be decided by the majority of the arbitrators
and the views of the minority can be written down in the record.
Where a majority vote cannot be reached, the award shall be decided
based on the opinion of the chief arbitrator. The arbitral award shall
specify the arbitration claims, the facts in dispute, the reasons for the
award, the result of the award, the arbitration expenses and the date
the award is given. Where the parties object to the specification of
the facts in dispute and the reasons for the ruling, such specification
and reasons may be omitted. The arbitral award shall be signed by the
arbitrators and affixed with the seal of the arbitration commission. An
arbitrator holding a different view may or may not sign the award. In
arbitrating disputes, the arbitration tribunal may pass the ruling on part
of the facts that have already been made clear. An arbitration tribunal
should correct errors involving context or computation and add things
that have been omitted in the rulings in the arbitral award. The parties
may apply for a correction with the arbitration tribunal within 30 days
after the receipt of the award. The arbitral award takes legal effect
upon its issuance (Articles 53, 54, 55, 56 and 57, Arbitration Law).

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

The arbitration tribunal may clarify, correct or amend an arbitral award
to the extent of any written or mathematical errors or decided items
which are absent in the arbitral award (Article 56, Arbitration Law).

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

As noted above, the arbitral award enters into force upon its
issuance, which is not subject to appeal. Hence, neither party is
entitled to appeal an arbitral award in China.

However, according to Article 58 of the Arbitration Law, if the
parties concerned have evidence to substantiate one of the following,
they may apply to set aside the arbitral award with the Intermediate
People’s Court at the place where the arbitration commission
resides: (1) there is no agreement for arbitration; (2) the matters
ruled on are beyond the scope of the agreement for arbitration or the
limits of authority of an arbitration commission; (3) the composition
of the arbitration tribunal or the arbitration proceedings violate legal
processes; (4) the evidence on which the ruling is based is forged,;
(5) matters that have an impact on the impartiality of the ruling have
been found to be concealed by the opposite party; or (6) arbitrators
have accepted bribes, resorted to deception for personal gains or
perverted the law in the ruling.
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The Civil Procedure Law provides for another basis of challenge
for the respondent. Under Article 237 of the Civil Procedure Law, a
respondent may apply for the non-enforcement of an arbitral award
with the People’s Court under the same circumstances mentioned in
Article 58 of the Arbitration Law.

In conclusion, the challenge of an arbitral award is allowed under
Chinese law.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

Parties cannot agree to exclude such basis of challenge. Any
basis of challenge against an arbitral award is subject to Article
58 of the Arbitration Law and Article 237 of the Civil Procedure
Law, as discussed in question 10.1 above. If, upon request by an
aggrieved party, a competent People’s Court finds that any of the
circumstances mentioned under Article 58 of Arbitration Law above
arises, the People’s Court may set aside such award. On the other
hand, if the respondent can prove to the competent People’s Court
that any of the circumstances mentioned under Article 237 of the
Civil Procedure Law arises, the court may make a ruling of non-
enforcement. In exceptional cases, if the arbitral award is against
public interests, Chinese law also allows the People’s Court to set
aside or rule on the non-enforcement of the arbitral award (Article
58, Arbitration Law; Article 237, Civil Procedure Law).

or not, that are considered commercial under national law; and (c)
upon resumption of sovereignty over Hong Kong on 1 July 1997,
the Government of China extended the territorial application of
the Convention to the Hong Kong Special Administrative Region
of China, subject to the statement originally made by China upon
accession to the Convention. On 19 July 2005, China declared that
the Convention shall apply to the Macau Special Administrative
Region of China, subject to the statement originally made by China
upon accession to the Convention.

The Supreme People’s Court issued several judicial interpretations
concerning the recognition and enforcement of foreign arbitral
awards, e.g., the meaning of “commercial legal relationship
(whether contractual or not)”, the recognition and enforcement of
foreign arbitral awards in the territory of another state that is also a
party to the Convention, etc.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

China has made separate arrangements on the reciprocal recognition
and enforcement of arbitration awards with the Hong Kong
Special Administrative Region in 2000 and the Macau Special
Administrative Region in 2007. Other than that, China is not
a signatory to any other regional Conventions concerning the
recognition and enforcement of arbitral awards.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

No. As stated in question 9.1 above, an arbitral award is binding and
final upon its issuance (Article 57, Arbitration Law). In exceptional
cases, the parties may challenge the arbitral award on the grounds
mentioned in question 10.1 above.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

As stated in question 9.1 above, an arbitral award is binding and final
upon its issuance (Article 57, Arbitration Law). There is no appeal
procedure as such. Instead, the procedure through a competent
People’s Court applies if any of the parties elects to challenge the
arbitral award on the grounds mentioned in question 10.1 above.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

China ratified the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards in 1987 by making the
following reservations: (a) China will apply the Convention only to
the recognition and enforcement of awards made in the territory of
another contracting state; (b) China will apply the Convention only
to disputes arising out of legal relationships, whether contractual

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

In accordance with Article 4 of the 1958 New York Convention,
the application to the People’s Courts in China for the recognition
and enforcement of arbitration awards made within the territory of
another contracting state shall be filed by a party of the arbitration
award. The application of the party shall be accepted by the
Intermediate People’s Courts in the following places: (1) where the
person subject to enforcement is a natural person, it shall be the
place where his/her residence is registered or where his/her domicile
is located; (2) where the person subject to enforcement is a legal
person, it shall be the place where its principal executive office is
located; or (3) where the person subject to enforcement does not
have residence, domicile or a principal executive office in China but
has property in China, it shall be the place where his/her/its property
is located.

After the People’s Court with jurisdiction receives the application of
the party, it shall examine the arbitration award whose recognition
and enforcement has been applied for; if the court believes that the
circumstances listed in Subparagraphs 1 and 2 of Article 5 of the
1958 New York Convention are not applicable, it will rule that the
validity of the award shall be recognised and that the award shall be
enforced according to the Civil Procedure Law; if the court holds
that any of the circumstances listed in Subparagraph 2 of Article 5
exist, or the evidence provided by the person subject to enforcement
proves that any of the circumstances listed in Subparagraph 1
of Article 5 exist, it shall dismiss the application and refuse to
recognise and enforce the arbitration award. Any refusal decision
regarding a foreign arbitration award must be approved by the
Supreme People’s Court.
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11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

As noted above, the arbitral award enters into force upon its
issuance. The parties concerned shall execute the arbitral award.
If one of the parties refuses to execute the award, the other party
may apply for enforcement with the People’s Court according to
the relevant provisions of the Civil Procedure Law. Hence, the
arbitration award, once made, precludes the same issue from being
re-heard in a national court.

However, if the parties concerned have evidence to substantiate one
of the following, they may apply for the non-enforcement of the
arbitral award with the competent People’s Court: (1) there is no
agreement for arbitration; (2) the matters ruled on are beyond the
scope of the agreement for arbitration or the limits of authority of
an arbitration commission; (3) the composition of the arbitration
tribunal or the arbitration proceedings violate legal processes; (4)
the evidence on which the ruling is based are forged; (5) matters that
have an impact on the impartiality of the ruling have been found to
be concealed by the opposite party; or (6) arbitrators have accepted
bribes, resorted to deception for personal gains or perverted the law
in the ruling.

However, according to Article 237 of the Civil Procedure Law, if the
non-enforcement of an arbitral award has been ruled by the People’s
Court, the parties shall have the right to resort to arbitration again or
bring an action before a People’s Court.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

According to current Chinese laws, the enforcement of an arbitral
award may be refused on the grounds of public policy. Under Article
258 of the Civil Procedure Law, if the People’s Court determines
that the enforcement of the award is against the social and public
interests of the country, the People’s Court will issue a written order
not to allow the enforcement of the arbitral award. Under Article 58
of the Arbitration Law, if the People’s Court holds that an arbitral
award goes against the social and public interests, the arbitral award
shall be cancelled by the court.

However, China maintains a prudent but severe attitude towards
the refusal of enforcement of an arbitral award on the grounds of
public policy. From a procedural aspect, any case concerning the
refusal of enforcement of a foreign arbitral award on the grounds
of public policy shall be reported to the Supreme People’s Court
for approval and only the Supreme People’s Court has the final
authority to approve such refusal. From a substantive aspect, China
holds a very strict view on a determination of whether or not an
arbitral award violates public policy. To our knowledge, more than
100 cases were reported to the Supreme People’s Court every year
after 2000 concerning the refusal of recognition and enforcement of
foreign arbitral awards on the grounds of public policy, but only one
case since then has been granted the final approval on the grounds
of public policy, which case concerned the judicial sovereignty of
China.

In that case, the foreign arbitration award tried to invalidate
the domestic judgment and property preservation order. The
Jinan Intermediate People’s Court held that the arbitration award
determined a subject-matter that was not capable of a settlement by
arbitration under the law of that country and such arbitration award

interfered with the judicial sovereignty of China. This decision was
supported by the Shandong High People’s Court and the Supreme
People’s Court.

In 2014, the Supreme People’s Court approved the Beijing Second
Intermediate People’s Court’s decision to refuse the enforcement
of another foreign arbitration award. In that case, the Supreme
People’s Court held that the enforcement was refused because the
arbitration agreement was invalid. However, one reason behind
the invalidation is public policy. The Supreme People’s Court held
that the dispute in that case was a purely domestic dispute and the
Arbitration Law and the Civil Procedure Law do not permit any
party to settle a purely domestic dispute through an international
arbitration. The policy concern is to prohibit domestic parties from
getting around the judicial system in China. However, in 2015,
a very similar case was heard by the Shanghai First Intermediate
People’s Court. In that case, the court believed the dispute had a
close relationship with foreign investors and was available for
arbitration by a foreign arbitration institute. This is an indication
that the Chinese judicial system is taking a more restrictive view
on public policy and a more liberal view on the recognition and
enforcement of foreign arbitral awards.

At the end of 2016, the Supreme People’s Court issued the Opinions
of the Supreme People’s Court on Providing Judicial Guarantee
for the Development of Free Trade Zones (‘“Opinion on Providing
Judicial Guarantee for FTZ”), which confirmed that disputes
between foreign-invested entities in the Free Trade Zone may
choose a foreign arbitration institution to settle their disputes and
Chinese courts shall recognise and enforce such arbitration award.
The trend of taking a more restrictive view on public policy and a
more liberal view on the recognition and enforcement of foreign
arbitral awards continues. It is expected that the Chinese judicial
system will be more cautious when applying public policy to reject
the enforcement of a foreign arbitral award.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Generally speaking, arbitral proceedings sited in China are
confidential, which is a major advantage of arbitration over
litigation.

In accordance with Article 40 of the Arbitration Law, when the
parties concerned agree to have the case heard in open sessions,
the hearing may be held openly, except in cases that involve state
secrets. Hence, such arbitration proceedings are not protected by
the confidentiality rule if the parties expressly agree on disclosure or
if the disclosure is required by laws and regulations.

Subject to Article 40 of the Arbitration Law, the arbitration tribunal
may not hear a case in open sessions.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Under Articles 45, 48 and 58 of the Arbitration Law, the evidence
submitted to the arbitration tribunal will be questioned by the
other party and the arbitration tribunal in subsequent arbitration
proceedings of the same case. The arbitration tribunal shall record
the hearings in writing. Where the parties or other people involved
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in the arbitration find that something in their statements has been
left out in the recording or has been recorded incorrectly, they then
have the right to apply for a correction. Where corrections are not
made, the application shall be recorded. The written records of the
hearings shall be signed or affixed with seals by the arbitrators,
minutes’ keepers, the parties and other people participating in the
arbitration.

Both Article 9 of Some Provisions of the Supreme People'’s Court
on Evidence in Civil Procedures and Article 93 of Interpretations
of the Supreme People’s Court on Several Issues Concerning the
Application of the Civil Procedure Law of the Peoples Republic
of China state that during a civil litigation, either party is not
required to submit evidence to prove a fact that is confirmed by a
valid arbitration award. Therefore, information disclosed in arbitral
proceedings that is confirmed by arbitration awards may be relied
on in subsequent civil litigation. However the Arbitration Law and
Guidelines do not have similar rules indicating that information
confirmed by arbitration awards can be challenged by parties.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

The Arbitration Law and the Supreme People’s Court Interpretation
do not specify the types of remedies (including damages) that are
available in arbitration (e.g., punitive damages). Under Chinese
legislation, compensation for actual loss is the statutory principle
concerning contractual obligations for remedies (including
damages). Punitive damages normally will not be supported unless
product liability and consumer protection are involved.

13.2 What, if any, interest is available, and how is the rate
of interest determined?

The arbitration tribunal will examine the relevant provision(s)
stipulating the interest rate in the contract concluded between the
parties, and in particular, where the parties do not stipulate the
interest rate for delayed payment, the arbitration tribunal has the
authority to determine the interest rate. In recent years, the interest
rate for delayed payment of a loan stipulated by the People’s Bank
of China is used as reference thereof. However, subsequent to the
implementation of the Provisions of the Supreme People'’s Court on
the Application of Laws to the Hearing of Private Lending Cases,
the annual interest rate of 24% is used as a reference instead.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

According to the relevant tax regulations, liquidated damages or loss
of profit may be subject to business income tax, enterprise income
tax and value-added tax, provided that the roles of the parties in
the transaction (such as the buyer or purchaser), the nature and the
cause of the liquidated damages comply with the stipulations under
the relevant tax laws and regulations. It is prudent for the parties
concerned to seek advice from their tax consultants on a case-by-
case basis.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

According to Article 22 of the Regulations for the Administration
of Lawyers’ Charges, legal service fees shall be paid directly to the
law firm where the lawyer is attached. The lawyer is not allowed
to charge the client privately. To date, there are no known funding
claims in China.

Contingency fees are legal under the laws of China, but there are
some restrictions. According to Article 11 of the Regulations for
the Administration of Lawyers’ Charges, when a lawyer represents
a client in a property matter, after the client has been informed
of the official recommended legal service fees and the client still
chooses the contingency fee model, then the law firm can charge
contingency fees, except in the following circumstances: (1) cases
related to marital or testament issues; (2) requests for payment
of social insurance or minimum living security; (3) requests for
payment of alimony, costs of upbringing, pension, relief payment,
industrial injury compensation; and (4) requests for payment
of wages. According to Article 12 of the Regulations for the
Administration of Lawyers’ Charges, the lawyer is not permitted
to charge contingency fees for criminal cases, administrative cases,
national compensation cases and class actions. According to Article
13 of the Regulations for the Administration of Lawyers’ Charges,
the maximum amount charged shall not exceed 30% of the value of
the dispute when adopting the contingency fee model.

There are no typical “professional funders” active in the market,
either for litigation or arbitration.

14 Investor State Arbitrations

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Normally, the parties will negotiate the provision stipulating the fees
and/or costs related to the arbitration in the arbitration agreement
or arbitration clause. Where there is no such stipulation and the
case is resolved through the mediation of the arbitration tribunal, the
relevant arbitration fee will be borne by both parties through their
negotiation thereof, and in the case where the dispute is resolved by
the ruling of the arbitration tribunal, the losing party will bear the
arbitration fee.

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

China has signed the Washington Convention on the Settlement of
Investment Dispute between States and Nationals of Other States
(1965), which entered into force on 6 February 1993.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

China is a party to more than 130 Bilateral Investment Treaties
(“BITs”).
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14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

China does have some noteworthy terms or language that it uses
in its investment treaties. For example, China provides that either
party to the relevant treaty shall accord to the investors or investor-
related activities of the other party no less favourable treatment than
it accords to any third parties’ investors or investor-related activities.
The parties must exhaust all local remedies before they can resort to
international arbitration. The intended significance of such terms or
language is that China wants to share the benefits accorded to third
parties, and to let local authorities handle disputes before resorting
to international arbitration.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

In previous BITs, China agreed that only disputes related to eminent
domains and nationalisation may be submitted to ICSID, and the
national courts shall play an important role in the defence of state
immunity, but the recent trend is that China may allow disputes to
be submitted to ICSID provided that both governments agree on
such matter.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

There have been a few noteworthy legal developments pertinent to
arbitration in the last few months.

n China to establish international commercial courts in
three cities

On 23 January 2018, the Central Leading Group for Comprehensively
Deepening Reforms deliberated and adopted the Opinions on the
Establishment of the Belt and Road Dispute Settlement Mechanism
and Body (“Opinions”). The Opinions preliminarily set out that new
international commercial courts will be established separately in
Beijing, Xi’an and Shenzhen by the Supreme People’s Court. This
will be one of China’s most significant legal developments pertinent
to dispute resolution in 2018.

Unlike the other People’s Courts, such international commercial
courts are mainly responsible for the resolution of disputes related
to the Belt and Road Initiative, which also serve as a major body
to strengthen the interactive relations between the people’s court
system and arbitration institutions. Centred on the establishment
of such courts, China intends to gradually establish a diversified
international dispute settlement mechanism in the trinity of
litigation, arbitration and mediation to provide tailored international
dispute resolution services for the implementation of the Belt and
Road Initiative.

u People’s Court clarify judicial review standards by
implementing three judicial interpretations

For the purpose of strengthening judicial review and support for the
development of arbitration in China, the Supreme People’s Court
issued three judicial interpretations regarding judicial review of
arbitration cases, namely the Provisions of the Supreme People's
Court on Issues Relating to the Reporting and Review of Cases
Involving Judicial Review of Arbitration, the Provisions of the
Supreme People’s Court on Several Issues Relating to the Hearing of
Cases Involving Judicial Review of Arbitration, and the Provisions
of the Supreme People’s Court on Several Issues Concerning the
Handling of Cases of Enforcement of Arbitration Awards by People’s
Courts. These Interpretations summarise judicial experience of the
People’s Courts accumulated in pertinent judicial practice, and set
out more detailed and practical stipulations, which will be conducive
for the healthy development of arbitration in China.

The most important aspect relating to international arbitration is the
stipulation of a reporting mechanism for judicial review of arbitration
cases. The People’s Courts used to have an internal reporting
mechanism in place for arbitration cases in which an application of
setting aside or non-enforcement of awards is involved. However,
this internal rule is not public information and only practitioners in
this area have knowledge of its existence. The Supreme People’s
Court has not only made such reporting mechanism public now, but
has also revised it to make it more maneuverable.

] China to initiate own platform for international

investment dispute settlement

As China becomes the third-largest recipient of FDI and the second-
largest foreign investor across the globe, there is a pressing need for
China to establish its own platform to resolve various inbound and
outbound investment disputes.

On 19 September 2017, the China International Economic and
Trade Arbitration Commission International Investment Arbitration
Rules (2015 version) (“lAR”) was promulgated by CIETAC and has
come into force as from 1 October 2017. The IAR is very innovative
in four aspects: (1) the tailored application scope, i.e., international
investment disputes between an investor and a State or any entity
of which the conduct is attributable to a State; (2) the designated
panel of arbitrators and the high qualifications of arbitrators; (3)
open hearing of proceedings; and (4) recognition of TPF (third-party
funding).

] Steady increase in arbitration cases in China

In recent years, there has been a fast and steady increase in the
number of arbitration proceedings seated in China.

According to statistics released by CIETAC, 2,298 cases were
referred to CIETAC in 2017; 2,181 cases were referred to CIETAC
in 2016; and 1,968 cases were referred to CIETAC in 2015, making
it one of the most active arbitral institutions by number of published
cases.

China is also opening its doors to foreign arbitration institutions.
The Supreme People’s Court has confirmed that foreign arbitration
institutions may hold arbitration proceedings in mainland China.
However, whether arbitral awards issued by such proceedings are
enforceable in China is unclear.

Categories of cases have been further diversified, including sale of
goods, joint ventures, cooperation, processing and compensation
trades, equity transfers, housing tenancy or sales, construction and
building renovation projects, contracting engineering projects,
estate construction and developments, contracts for commission,
concessions, insurance agreements, trademark licences, takeovers
and mergers.
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15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

At the end of 2016, the Supreme People’s Court issued the Opinion
on Providing Judicial Guarantee for FTZ, in which ad hoc arbitration
is recognised within the Free Trade Zones and purely domestic
disputes between foreign-invested entities within the Free Trade
Zones is allowed to be submitted to a foreign arbitration institution.
China is opening the door for ad hoc arbitration. Some Free Trade
Zones have issued rules with respect to ad hoc arbitration.

Notably, the Zhuhai Arbitration Commission has become the first
institution to issue ad hoc arbitration rules, i.e., the Hengqin Pilot
Fee Trade Zone Ad Hoc Arbitration Rules (“Hengqin Ad Hoc
Rules”). The Hengqin Ad Hoc Rules attaches great importance to
the doctrine of autonomy of will, aimed at establishing a quick and
well-organised ad hoc arbitration proceeding. The main contents of
the Hengqin Ad Hoc Rules can be summarised in four aspects: (1)
the scope, which mainly applies to commercial disputes between
companies registered in the Hengqin Pilot FTZ and commercial
disputes that are allowed to be resolved by ad hoc arbitration
under the applicable law; (2) the intervention model of designated
arbitration institution, which allows designated arbitration organs
to step-in in deadlock proceedings; (3) the softening of compulsory
rules, which embodies the doctrine of autonomy of will; and (4)
a well-planned procedural mechanism for the functioning of
proceedings.
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1 Arbitration Agreements

domestic and international arbitration, for most purposes the same
law governs both types of arbitration.

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant

differences between the two?

The only formal requirement under Hong Kong law for an arbitration
agreement is that it be in writing (but it need not be signed).

1.2 What other elements ought to be incorporated in an
arbitration agreement?

The agreement to arbitrate should:
] set out the scope of disputes to be referred to arbitration;
[ ] state whether the administration is ‘ad hoc’ or to be
administered by an arbitral institution, such as the Hong
Kong International Arbitration Centre (the “HKIAC”);
state the seat or place of the arbitration; and
specify a law for the arbitration clause (as distinct from the
choice of substantive law governing the contract).
The parties may also wish to state the number of arbitrators and
the language in which the arbitration is to be conducted. Model
arbitration clauses can be found on the HKIAC’s website at: http:/
www.hkiac.org/arbitration/model-clauses.

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

The court takes a pro-enforcement approach to arbitration agreements.

2 Governing Legislation

The AO is largely based on the 2006 version of the UNCITRAL
Model Arbitration Law, albeit the legislation does contain certain
supplemental provisions specific to Hong Kong.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

The guiding principle of the AO is that, subject to the observance of
safeguards necessary in the public interest, the parties to a dispute
should be free to agree on how their disputes should be resolved.

The AO therefore contains relatively few mandatory provisions (i.e.
provisions that cannot be excluded by the parties), some of which
include:

] the application of the Limitation Ordinance Cap. 347 (the
“LO”) or any other limitation enactments;

the requirement for the arbitration agreement to be in writing;
the competence of the arbitral tribunal to rule on its own
jurisdiction;

the requirement that parties must be treated with equality;

the court’s power to order recovery of the tribunal’s fees and
the tribunal’s power to withhold an award for non-payment of
the arbitrators’ fees and expenses; and

u the court’s power to set aside an award.

3 Jurisdiction

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The principal piece of legislation governing the enforcement of
arbitration proceedings in Hong Kong is the Arbitration Ordinance,
Cap. 609 (the “AO”).

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how

do they differ?

While for certain purposes the AO draws a distinction between

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

The following may not be referred to arbitration:

] actions in rem against ships;

] criminal charges;

u competition and anti-trust disputes;

] divorce proceedings and relations between parents and

children; and
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] matters reserved for resolution by state agencies and tribunals
(for example, taxation, immigration and national welfare
entitlements).

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Yes, an arbitral tribunal is permitted to rule on the question of its
own jurisdiction.

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

The court may only refuse to grant a stay if the arbitration agreement
is null and void, inoperative or incapable of being performed.
Accordingly, provided the defendant can establish a prima facie case
that there is a valid arbitration agreement applicable to the dispute in
question, the court will order a stay of the court proceedings.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

Both the tribunal and the court have the jurisdiction to determine
issues of jurisdiction. Typically, following an objection by one or
other party to its jurisdiction, the tribunal will determine the question
as a preliminary issue and then the court, on the application of either
party, may review the decision.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

Where the court has made a winding-up order against a company, or
appointed a provisional liquidator over it, all actions and proceedings
against that company, including arbitral proceedings, will be
automatically stayed. Leave of the court is required to continue any
such proceedings. There would be no automatic stay if the winding-
up order, or appointment of a provisional liquidator, was made by
a foreign court, unless and until that order was formally recognised
by the court. The insolvency of the claimant party would have no
formal affect on ongoing arbitration proceedings.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

The parties have complete autonomy to determine the law applicable
to the substance of the dispute, save only that the selection must be
bona fide and not be contrary to Hong Kong public policy.

Where the law or legal system of a given state is not designated by
the parties (e.g. because the contract in question does not contain
a governing law clause), the tribunal is empowered to determine
the issue. This is not a mechanical process and in determining the
applicable law, the tribunal will consider various factors, including
the place of performance of the contract, the place of business of the
parties, their domicile or residence or the place of arbitration as well
as usages of the trade in question.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

Generally speaking, an arbitration tribunal may not assume
jurisdiction over individuals or entities which are not themselves
party to an agreement to arbitrate.

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

The LO is the principal piece of Hong Kong legislation prescribing
limitation periods and its provisions apply to arbitrations as they
do to actions in the court. Typically, contractual claims must be
brought within six years from the date that the contractual breach
occurs, and tort claims must be brought within six years from the
date the damage occurs.

Limitation provisions under the LO are rules of procedure only. As
such, if an action is brought in arbitral proceeding in Hong Kong,
then wherever the cause of action arose, the period of limitation is
governed by the LO, except where foreign law has extinguished the
right as well as the remedy.

The guiding principle under Hong Kong arbitration law is that, subject
to the observance of safeguards necessary in the public interest, the
parties to a dispute should be free to agree on how their disputes should
be resolved. Nevertheless, there are certain mandatory provisions that
cannot be excluded by the parties (as opposed to provisions that apply
in the absence of the parties” agreement). The principal mandatory
provisions are listed in the answer to question 2.4.

As to the laws of other jurisdictions (besides that chosen by the
parties), Hong Kong law does not expressly stipulate in what
circumstances these will prevail and their application will depend
on the specific circumstances of the case. However, bearing in mind
the tribunal’s disposition, if not implied duty, to render an award that
is enforceable, in practice the tribunal ought to take due account of
any mandatory laws applicable in the state where enforcement will
be sought, in order to pre-empt any objection to enforcement on the
grounds of non-compliance with those laws.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

In the absence of an express choice of law, there may be several
legal systems relevant to a single arbitration agreement, namely:
(1) the law which determines whether the parties had capacity to
make the arbitration agreement; (2) the law which governs whether
the arbitration agreement is formally valid; and (3) the law which
determines its substantive validity.
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5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select
arbitrators?

For all practical purposes, no.

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Yes. If the parties fail to agree on the number of arbitrators, the
number of arbitrators must be either one or three as decided by the
HKIAC on the application of either party.

5.3 Can a court intervene in the selection of arbitrators? If
so, how?

Yes. The court, on the application of one of the parties to the
arbitration agreement, may in certain circumstances remove an
arbitrator in the event that she/he fails to comply with her/his
general duties of impartiality and/or independence.

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

An arbitrator owes the following principal duties to the parties:
] to treat the parties with equality;
] to be independent;

] to act fairly and impartially between the parties, giving them
a reasonable opportunity to present their case and to deal with
the case of their opponents; and

] to use procedures that are appropriate to the particular case,
avoiding unnecessary delay and expense, thus providing a
fair means for resolving the dispute to which the proceedings
relate.

These duties are mandatory and may not be varied by the parties.

6 Procedural Rules

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

There are no particular rules that govern the conduct of counsel,
albeit they would be expected to behave in a manner consistent with
the rules of professional conduct of the jurisdiction in which they are
admitted (where applicable) and, in general, with best international
practice (as exemplified by, for example, the 2013 IBA Guidelines
on Party Representation).

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

Arbitrators have extensive powers to conduct the arbitral proceedings
and to determine the disputes placed before them. In the exercise of
their powers, the arbitrators must adhere to the duties of impartiality,
independence and fairness (see the answer to question 5.4).

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

There are no rules restricting the appearance of lawyers from other
jurisdictions from acting in arbitration proceedings in Hong Kong.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

An arbitrator is immune from suit save in respect of acts dishonestly
done or omitted to be done in relation to the exercise or performance,
or the purported exercise or performance, of the arbitrator’s
functions.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

6.1 Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Parties are free to agree on the procedural rules for their arbitration.
If the parties fail to agree, the arbitral tribunal can conduct the
arbitration in the manner that it considers appropriate.

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

It is necessary to formally commence the arbitration proceedings by
sending a request for that dispute to be referred to arbitration. There
are no other procedural steps required by law.

Yes, the court has jurisdiction to deal with certain procedural issues
arising during the course of an arbitration.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Unless otherwise agreed by the parties, the tribunal has the power to
grant interim relief to:

] maintain or restore the status quo, pending determination of
the underlying dispute;
[ ] take action that would prevent, or refrain from taking action

that is likely to cause, current or imminent harm or prejudice
to the arbitral process itself;
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] preserve assets out of which a subsequent award can be
satisfied; and

] preserve evidence that may be relevant and material to the
resolution of the dispute.

Any interim relief granted is enforceable in the same manner as an
order or direction of the court that has the same effect, but only with
leave of the court.

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The arbitral tribunal is not bound by the strict rules of evidence that
apply in proceedings before the court (it remains bound by rules
relating to privilege).

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

Yes, the court is empowered, on the application of one or other party
to the arbitration, to grant preliminary or interim relief in support
of proceedings subject to arbitration. It will typically do so: (1) in
cases of urgency; and/or (2) where an order of the arbitral tribunal
may not be complied with. The court may grant preliminary or
interim relief regardless of whether the arbitral tribunal could order
the same relief and it is not strictly necessary for a party to first
approach the arbitral tribunal before applying to the court.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

An arbitration tribunal has the powers conferred by the arbitration
agreement and the applicable arbitration rules as agreed by the
parties.

The AO also grants arbitral tribunals general powers to amongst
other things:

[ ] direct the discovery of documents or the delivery of
interrogatories;

[ direct the inspection, photographing, preservation, custody,
detention or sale of any relevant property; and

[ direct samples to be taken from, observations to be made of
or experiments to be conducted on any relevant property.

The court has consistently complied with its obligation to support,
rather than interfere with, the arbitral process and a party seeking
interim relief in support of arbitration proceedings can expect the
court to approach its application with this policy in mind.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

In the absence of strong reasons to the contrary, the court will
generally grant an anti-suit injunction in aid of an arbitration.

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

The AO confers on the arbitral tribunal the power to order security
for costs. The court may make an order in support of any order for
security for costs.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

An order for preliminary relief or an interim measure, whether
ordered by a tribunal in Hong Kong or in another jurisdiction, is
generally enforceable in the same manner as an order or direction
of the court that has the same effect, but only with the leave of the
court. Leave will only be granted if the party seeking enforcement
can demonstrate that it belongs to a type or description of order that
may be made in Hong Kong in relation to arbitral proceedings by
an arbitral tribunal.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

The court has the power, on the application of the arbitral tribunal
or a party with the approval of the arbitral tribunal, to assist in the
taking of evidence, to order a person to attend proceedings before an
arbitral tribunal to give evidence or to produce documents or other
evidence.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

Parties are free to agree whether there should be oral or written
evidence in arbitral proceedings. Otherwise, the tribunal may decide
whether or not a witness or party will be required to provide oral
evidence and, if so, the manner in which that should be done and
the questions that should be put to, and answered by, the respective
parties.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

A party is not required to produce in arbitration proceedings any
document or other evidence that the person could not be required to
produce in civil proceedings before the court, which would include
privileged documents.
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9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

An award must be made in writing and signed by the arbitrator or
arbitrators. Unless the parties have agreed otherwise, the award
must state the reasons upon which it is based. It must also state its
date and the place of arbitration and a signed copy must be delivered
to each party.

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

Unless another period of time has been agreed upon by the parties,

within 30 days of receipt of the award:

[ ] a party may request the arbitral tribunal to correct in the award
any errors in computation, any clerical or typographical
errors or any errors of similar nature; or

[ ] if so agreed by the parties, a party, with notice to the other
party, may request the arbitral tribunal to give an interpretation
on a specific point or part of the award.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

Unless agreed otherwise, an award made by a tribunal under an
arbitration agreement is final and binding on the parties.

Challenges to an award may, unless otherwise agreed, only be
made on procedural grounds. These are limited to the following
circumstances:

] where a party was under some incapacity or the arbitration
agreement is not valid under the law to which the parties have
subjected it or that of Hong Kong;

] where a party was not given proper notice of the appointment
of an arbitrator or of the arbitral proceedings or was otherwise
unable to present his case;

] where the award deals with a dispute not contemplated by the
terms of the submission to arbitration;

u where the composition of the tribunal or the procedure was
not in accordance with the agreement of the parties;

] where the subject matter of the dispute is not capable of
settlement by arbitration under Hong Kong law; and

] where the award is in conflict with the public policy of Hong
Kong.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

Unless otherwise agreed, the parties do not have the right to appeal
an award on a question of law, or to challenge an award on the
grounds of serious irregularity. The parties may not exclude the
right to challenge an award on the procedural grounds set out above.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

Yes, by “opting in” to the applicable provisions, the parties can
confer on the court the power to determine:

[ ] a challenge to an award on the grounds of serious irregularity;
and
] an appeal against an award on a point of law.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

An application to challenge an arbitral award (on procedural
grounds or by virtue of serious irregularity under the corresponding
opt-in provision), or to appeal it on a question of law (under the
corresponding opt-in provision), is made by originating summons
to the Judge in charge of the Construction and Arbitration List.
However, in order to appeal against an arbitral award on a question
of law (where this right has been opted into), the court must also
grant leave to appeal, or all the parties to the arbitral proceedings
must agree to the appeal.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Hong Kong is not a Contracting State to the New York Convention.
However, the government of the PRC extended the territorial
application of the New York Convention to Hong Kong, subject
to the provisos originally made by the PRC upon accession to the
Convention. This means that for all practical purposes, Hong Kong
will be treated as a Contracting State under the Convention.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

The court is generally pro-recognition and enforcement of awards.
The enforcing party must make an application for the recognition
and enforcement of the award by way of originating summons
supported by an affidavit stating the prescribed particulars and filed
with a draft order.

The application is made ex parte. If the application is successful,
the court will make an order for the recognition and enforcement
of the award, but the order will provide that it may not be enforced
until after the expiration of 14 days from the date of service or, if the
defendant applies within that period to set aside the order, until the
application is finally disposed of. The award can then be enforced
as a judgment or order of the court.

ICLG TO: INTERNATIONAL ARBITRATION 2018

WWW .ICLG.COM

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Hong Kong




a0
=
S}

4
[=Te]
=)
o

s

HFW

Hong Kong

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

A party is prohibited by the doctrine of res judicata from seeking
to re-litigate an issue which is already the subject of a final binding
arbitration award. An attempt to re-open the same issue in further
court proceedings would be an abuse of the court process. Issue
estoppel arises even if the first proceeding is an arbitration.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

The court applies the public policy ground sparingly. The most
obvious ground on which the court will refuse enforcement on the
public policy ground is where the award has been procured by fraud,
criminal, oppressive or otherwise unconscionable behaviour.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Yes. Unless otherwise agreed, no party may publish, disclose or
communicate any information relating to the arbitral proceedings
under an arbitration agreement or an award made in those arbitral
proceedings.

However, a party may publish, disclose or communicate information

relating to arbitral proceedings under an arbitration agreement or

an award made in those arbitral proceedings if the publication,

disclosure or communication is made to:

[ ] protect or pursue a legal right or interest of the party or to
enforce or challenge any award;

[ ] any government body, regulatory body, court or tribunal and
the party is obliged by law to make the publication, disclosure
or communication; or

] a professional or other adviser of the parties.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Not generally, but see the answer to question 12.1.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

Unless otherwise agreed, a tribunal can award the same remedy or
relief that can be ordered by the court, including:

injunctions;
restitution;

rectification of a contract;

interest; and
costs.

Although a tribunal would have the power to award punitive damages,
it would do so rarely and only in exceptional circumstances.

13.2 What, if any, interest is available, and how is the rate
of interest determined?

Subject to the agreement of the parties or any applicable institutional
rules, the tribunal may award simple or compound interest from
the dates, at the rates, and with the rests the tribunal considers
appropriate, on any money awarded by the tribunal, on money
outstanding at the commencement of the reference but paid during
the course of the reference, and on costs awarded or ordered by the
tribunal.

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Subject to the agreement of the parties or any applicable institutional
rules, the tribunal may award costs. In so doing, the tribunal is not
obliged to follow the scales and practices adopted by the court
on taxation; however, the tribunal must only allow costs that are
reasonable having regard to the circumstances of the case. Costs for
these purposes, include the costs of the parties’ professional advisors
and experts, the tribunal’s fees and expenses and other costs of the
hearing, and may include those of any arbitral institution concerned.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

Payment of tax is a matter for the party to whom damages are
paid and will depend on, amongst other things, the jurisdiction of
incorporation of the recipient of funds.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

On 14 June 2017, Hong Kong’s Legislative Council passed a law
allowing third parties, including lawyers (but not in relation to their
own cases), to fund claims. The law is expected to enter into force
during the course of 2018 and a number of third-party funders are
already active in the market. Contingency fees are not legal.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

Hong Kong is not itself a contracting party to the ICSID Convention.
Before 1997, the ICSID Convention was applied to Hong Kong by

] damages;

[ specific performance;
[ declarations;
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the UK. Following the handover, the PRC government notified both
the United Nations and the World Bank that the ICSID Convention
should apply to Hong Kong. The consequence of this is that a
foreign investor seeking to rely on the substantive provisions of
any Hong Kong Bilateral Investment Treaty (“BIT”) would not be
able to submit the dispute to arbitration under the ICSID Arbitration
Rules if they wanted to establish liability on the part of the Hong
Kong Government for the breach of any provisions of the BIT.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Hong Kong has the power to enter into its own international
agreements in a number of areas, including investment and trade.
Hong Kong is a party to 18 BITs, these are listed at https://www.doj.
gov.hk/eng/laws/table2ti.html. Hong Kong also concluded a BIT
with Chile, albeit it has not yet come into force. And a further BIT
has also been signed with the Members States of the Association
of Southeast Asian Nations (“ASEAN”), but has also yet to come
into force.

The PRC has also entered into at least 127 BITs (amongst the highest
number of BITs concluded by any individual state). The extent to
which any PRC BIT will confer protection on Hong Kong investors
will depend on the circumstances of the case and the specific terms
of the BIT in question.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

Yes, the BITs include all the substantive protection standards
habitually included in modern investment treaties, e.g. most favoured
nation treatment, no unreasonable or discriminatory treatment, fair
and equitable treatment, no expropriation without compensation and
security and protection.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

Foreign states enjoy absolute immunity from enforcement and
jurisdiction in Hong Kong. As such, an arbitral award against a
foreign state cannot be enforced in Hong Kong unless the foreign
state expressly waives immunity from the jurisdiction of the court.
Even if there is a waiver clause in the underlying contract, the court
will in all likelihood decline jurisdiction over the foreign state
unless at the time of appearing before the court, the foreign state
expressly waives immunity.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

The HKIAC’s 2017 caseload demonstrates continued growth of
arbitration and supports the international nature of arbitration

in Hong Kong: 72.3% of new administered arbitrations were
international. Corporate finance, maritime, construction, banking
and international trade make up approximately 80% of the disputes
administered by the HKIAC. Recent developments have seen an
increasing awareness of opportunities for Hong Kong as a ‘super
connector’ for the Belt and Road initiative as it gathers pace with
Hong Kong being a regional dispute resolution hub. Recognising
Hong Kong’s relevance, the ICCA Congress, the largest dedicated
international arbitration conference will take place in Hong Kong
in 2022.

On 14 June 2017, legislation was enacted to, amongst other things,
make clear that third-party funding is permissible for arbitrations.
These amendments are anticipated to come into effect in 2018, and
after an appropriate funder code of conduct is in place. When the
legislation enters into force, it is anticipated that it will generate
considerable opportunities for third-party funders. As of 1
January 2018, when the Hong Kong Arbitration (Amendment) Bill
2017 came into effect, Hong Kong confirmed that disputes over
intellectual property rights (“IPR”) can be resolved by arbitration.
Hong Kong looks to develop further as a leading centre for the
resolution of IPR disputes.

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

The HKIAC has over recent years made many innovative steps
to promote the efficient and cost-effective management of arbitral
references. In the context of investor-state arbitrations, the HKIAC
has launched a ‘free hearing space’ concept to provide free-of-charge
hearing facilities to parties in an HKIAC-administered arbitration
involving a state listed on the OECD list of development assistance
states. And 70% of the Belt and Road jurisdiction countries are on
this OECD DCA list of ODA assistance. And the HKIAC has just
unveiled a dedicated online Belt and Road programme. Costs also
remain a key focus for the HKIAC, an updated report on costs and
case duration was released recently. The HKIAC compares well
to other leading institutions. Other relevant HKIAC developments
include a tribunal secretary service to assist tribunals in the conduct
of significant disputes and a fund holding service (e.g. for security
for costs). Further, the 2013 HKIAC Administered Arbitration Rules
(the “Rules”) are expressly designed to facilitate tribunals handling
large multi-party disputes and provide for the consolidation, joinder
and commencement of a single arbitration under multiple contracts.
In addition, the Rules include an innovative choice of fee structure
for arbitrators’ fees which can reduce costs.

Finally, keen to keep the Rules relevant, the HKIAC is currently
undertaking a comprehensive public consultation on potential
amendments to the Rules.
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URL: www.hfw.com

Peter is a responsive, results-driven partner with over 20 years’
experience on the ground in the Asia-Pacific region.

Peter’s focus is on international arbitration and dispute resolution,
litigation, contentious insolvency, asset recovery and enforcement.
His key work sectors include international trade, commodities,
shipping, energy and resources, and commercial.

Peter has considerable experience of arbitrations in Hong Kong,
London and Singapore, and assists clients in managing arbitrations
and court proceedings across the Asia-Pacific region, including
Indonesia, the PRC, the Philippines, Australia, India, Pakistan,
Vietnam and Taiwan. His arbitration experience includes LMAA, ICC,
HKIAC, SIAC, SCMA, FOSFA, GAFTA, CIETAC and LCIA arbitrations.

Chambers Asia-Pacific 2018 reports that “Peter Murphy continues
to command respect for his busy practice, which includes charter
party, bill of lading and international trade disputes”. Known to be
“very client-focused”, Peter Murphy has “excellent legal knowledge” of
pure shipping disputes (including those relating to bills of lading and
charterparties), as well as commodities and maritime trade matters
(The Legal 500 2018). Peter is also a Recommended Lawyer for
Litigation (The Legal 500 Asia-Pacific 2017).
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Fergus specialises in the international trade, energy, resources and
commodities sectors, with a particular focus on international arbitration
and international arbitration-related litigation.

Fergus is frequently instructed as counsel and/or advocate on complex,
multi-jurisdictional arbitrations and has conducted arbitrations under
all of the major arbitral institutions including the HKIAC, LCIA, SIAC,
CIETAC and ICC.

His clients include states and state-related entities, investment
banks and other financiers, private equity funds, traders, liquidators
and other insolvency practitioners and is building a reputation as a
highly responsive, knowledgeable and astute lawyer at the forefront of
HFW'’s arbitration practice,

He has extensive experience of dealing with time-critical disputes,
in particular those involving urgent applications for interlocutory
relief such as anti-suit injunctions, freezing injunctions, proprietary
injunctions, orders for security, receivership orders, provisional
liquidation orders and disclosure orders.

Fergus is qualified in England & Wales and Hong Kong, and is a
frequent contributor to arbitration publications and a member of
various arbitration institutions. Before joining the Hong Kong office,
Fergus worked in HFW’s London and Piraeus offices and has also
been seconded to the firm’s Singapore office.

HFW is a sector-focused law firm with offices in 17 cities across Asia, Australia, the Middle East, Europe and the Americas.

Our International Arbitration team focus on disputes in a number of core sectors including energy, trade and commodities, shipping, aviation,

insurance/reinsurance, banking and financial services and construction.

With its legacy as an international trade firm, HFW offers specialist

arbitration teams in almost all of the world’s major international arbitration centres.

Arbitration as a form of dispute resolution has grown exponentially in Hong Kong over recent years. With a modern arbitration law, which in large part
adopts the UNCITRAL Rules, a supportive judiciary, and a well-resourced local arbitration institution, the Hong Kong International Arbitration Centre
(HKIAC), Hong Kong is increasingly chosen by international parties as a preferred forum within which to resolve their disputes. HFW has significant
experience of working with the HKIAC and other regional and international arbitral institutions. We are also very familiar with the rules of the various
arbitral centres and the requirements of handling cases under the rules of specific trade bodies such as GAFTA, LCIA and LMAA.
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Kachwaha and Partners

Sumeet Kachwaha

Dharmendra Rautray

1 Arbitration Agreements

1.3 What has been the approach of the national courts to

the enforcement of arbitration agreements?

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

No particular form is required by law. It may be in the form of
an arbitration clause in a contract or in the form of a separate
agreement. An arbitration agreement need not necessarily use
the word “arbitration” or “arbitral tribunal” or “arbitrator”. The
agreement, however, must be in writing. The arbitration agreement
shall be deemed to be in writing if it is contained in an exchange of
letters or other means of communication which provide a record of
the agreement. Further, the agreement need not be signed and an
unsigned agreement affirmed by the parties’ conduct would be valid
as an arbitration agreement. An arbitration agreement would also
be considered to be in writing if there is an exchange of a statement
of claim and defence in which the existence of the agreement is
alleged by one party and not denied by the other. By an amendment
to the Arbitration Act (not applicable to arbitrations which have
commenced prior to 23 October 2015), it stands clarified that such
agreements can also include communication through electronic
means. [Section 7 of the Arbitration and Conciliation Act, 1996
(“Act?).]

1.2 What other elements ought to be incorporated in an

arbitration agreement?

From an Indian point of view, the most significant element would
be the seat of arbitration, for that would determine which part of the
Act would apply to the proceedings and the court which would have
jurisdiction in relation thereto. Domestic arbitrations are governed
by Part I of the Act, while off-shore arbitrations are governed by
Part II of the Act. While Part I contains a comprehensive scheme
for the conduct of arbitration (based on the Model Law), Part II is
essentially confined to the enforcement of foreign awards (on the
basis of the New York Convention). A long-ranging controversy
in India has been whether Indian courts can grant interim relief
in relation to foreign arbitrations (in the absence of any enabling
statutory provisions in Part II). This now stands as settled, with
the 2015 amendment to the Act clarifying that courts would have
jurisdiction to grant interlocutory relief (in aid of foreign-seated
arbitrations), as well as assistance in summoning witnesses,
production of documents, etc.

Section 8 of the Act states that a judicial authority before which
an action is brought, in a matter which is the subject matter of an
arbitration agreement, shall refer the parties to arbitration — the only
condition being that the party objecting to the court proceedings
must do so no later than his first statement on the substance of
the dispute. In the meantime, the arbitration proceedings may
commence and continue, and an award can be rendered. The
Supreme Court of India has held in Rashtriya Ispat Nigam Ltd. v.
Verma Transport Co. — (2006) 7 SCC 275 that once the conditions
of the Sections are satisfied, the judicial authority is “statutorily
mandated” to refer the matter to arbitration. Section 5 supplements
this and provides, through a non-obstante clause, that in matters
governed by the Act, no judicial authority shall interfere except
where so provided for. This position stands further affirmed by the
2015 amendment to the Act which nullifies certain judgments which
had created inroads into Section 8. The Section now has a non-
obstante clause requiring the Court to refer the parties to arbitration,
unless it finds that prima facie no valid arbitration agreement exists.
However, Section 8 applies only to arbitrations where the seat is
in India. Agreements for off-shore arbitrations are governed by
Section 45 of the Act, which is somewhat differently worded. Here
it is provided that a judicial authority, when seized of any matter
where there is an arbitration agreement, shall refer the parties to
arbitration — “unless it finds that the said agreement is null and void,
inoperative or incapable of being performed”. The latter part is
borrowed from Article 8 of the Model Law. Thus, India has retained
court intervention (to the extent permitted by the Model Law) only
in relation to foreign arbitrations. An issue arose in Shin-Etsu
Chemical Co. Ltd. v. Aksh Optifibre Ltd. — (2005) 7 SCC 234, as
to whether a ruling by court (in relation to off-shore arbitrations)
on the validity or otherwise of an arbitration agreement is to be on
a prima facie basis or is to be a final decision. If it were to be a
final decision, it would involve a full dress trial and, consequently,
years and years of judicial proceedings, which would frustrate the
arbitration agreement. Keeping this and the object of the Act in
mind, the Supreme Court, by a 2:1 decision, held that a challenge to
the arbitration agreement under Section 45 on the ground that it is
“null and void, inoperative or incapable of being performed” is to
be determined on a prima facie basis.

At the same time, an issue would remain as to what is to be done
in cases where the court does in fact come to a conclusion that the
arbitral agreement is null and void, inoperative or incapable of being
performed. A decision to this effect is appealable under Section 50
of the Act. Thus, a ruling on a prima facie view alone would not be
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satisfactory. One of the judges addressed this and held that if the
court were to arrive at a prima facie conclusion that the agreement
is in fact null and void, it would have to go ahead and hold a full trial
and enter a final verdict (in order that it can be appealed if need be).
Therefore, in such a situation, a foreign arbitration may well come
to a halt pending final decision from an Indian court, but otherwise
Section 45 proceedings would not have any significant impeding
effect on progress of a foreign arbitration.

A recent case of seminal importance is Chloro Controls India Pvt.
Ltd. v. Severn Trent Water Purification Inc. — (2013) 1 SCC 641.
Here, the court was faced with a situation where parties to a joint
venture had entered into several related agreements — some with
different entities from amongst their group. These agreements had
diverse dispute resolution clauses: some with ICC arbitration in
London; some with no arbitration clause; and one agreement with
an AAA arbitration clause with Pennsylvania (USA) as its seat. The
Supreme Court strongly came out with a pro-arbitration leaning
stating that the legislative intent is in favour of arbitration and the
Arbitration Act “would have to be construed liberally to achieve
that object”. The Court held that non-signatory parties could be
subjected to arbitration provided the transactions were within the
group of companies and there was a clear intention of the parties to
bind non-signatories as well. It held that subjecting non-signatories
to arbitration would be in exceptional cases. This would be
examined on the touchstone of direct relation of the non-signatory
to the signatories, commonality of the subject matter and whether
multiple agreements presented a composite transaction or not. The
situation should be so composite that performance of the “mother
agreement” would not be feasible without the aid, execution and
performance of the supplemental or ancillary agreements.

Further, the Supreme Court in Centrotrade Minerals and Metal Inc.
v. Hindustan Copper Ltd. — (2017) 2 SCC 228 held that a two-tier
appellate arbitration clause allowing parties to prefer an appeal
before the same or a fresh tribunal against the first award is a valid
arbitration agreement under the Act.

2 Governing Legislation

country other than India or a body corporate which is incorporated
in any country other than India or a company or association of an
individual whose “central management and control” is exercised
in any country other than India or the Government is a foreign
country (Section 2 (1) (f) of the Act). However, the Supreme Court
of India in TDM Infrastructure Private Limited v. UE Development
India Private Limited — (2008) (2) Arb LR 439 (SC), has held that
if both parties are incorporated in India, then even if the control
and management is from outside India, the arbitration would
be “domestic” and not “international”. The difference between
domestic and international arbitration (conducted in India) is
discussed below.

The first difference is that if there is a failure of the parties’
envisaged mechanism for the constitution of the arbitral tribunal,
the appointment shall be made, in the case of a domestic arbitration
by the High Court and in the case of international arbitration by the
Supreme Court of India.

The second difference is in relation to governing law. In international
commercial arbitration, the arbitral tribunal shall decide on the
dispute in accordance with the rules of law designated by the parties
as applicable to the substance of the dispute and, failing any such
designation, the rules of law the tribunal considers appropriate given
all the circumstances. In domestic arbitration (arbitration between
Indian parties), however, the tribunal can only apply the substantive
law for the time being in force in India.

The third difference is that in domestic arbitrations an additional
ground for setting aside the award on “patent illegality” has been
inserted by the 2015 amendment to the Act. This is not available in
international arbitrations seated in India.

The fourth difference after the recent amendment is that any
application to the court in an international commercial arbitration
shall lie to the High Court, whereas in cases of domestic arbitration
it will lie to a court which has original jurisdiction in relation to the
matter.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

21 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The Arbitration and Conciliation Act, 1996 (as amended by the
Arbitration and Conciliation (Amendment Act), 2015) governs the
enforcement of arbitration proceedings relating to domestic and
international commercial arbitration conducted in India as well as
reference of foreign awards. On 7 March 2018, the Union Cabinet
approved the Arbitration and Conciliation (Amendment) Bill, 2018
which will now be tabled before the Parliament.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

India has a composite piece of legislation governing both domestic
and international arbitration. The Act has two main parts. Part [
deals with any arbitration (domestic, as well as international), so
long as the seat of arbitration is in India. Part II deals mostly with
enforcement of foreign awards.

“International commercial arbitration” is defined as an arbitration
where at least one of the parties is a national or habitual resident in any

The law governing international arbitration is based faithfully
on the UNCITRAL Model Law and the UNCITRAL Rules 1976
(amended in 2010, but which has not yet been adopted by the Indian
Legislature). There are a couple of departures designed to keep out
court intervention. Thus, for instance, Section 8 of the Act departs
from the Model Law in as much as it does not permit a court to
entertain an objection to the effect that the arbitration agreement is
“null and void, inoperative or incapable of being performed”. (See
also question 1.3 above.)

Section 16 (corresponding Article 16 of the Model Law) also makes
a slight departure. Unlike the Model Law, no interim court recourse
is permissible if the tribunal declares that it has jurisdiction. In
such case, the challenge is permissible only once the final award
is passed.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

International arbitration proceedings taking place in India are
governed by the same set of provisions as domestic arbitrations.

See question 2.2 above.
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3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

The Act states that the relationship between the parties need not
be contractual. Hence, disputes in tort (relating to the contract)
can also be referred to arbitration. “Generally and traditionally
all disputes relating to rights in personam are considered to be
amenable to arbitration; and all disputes relating to rights in rem
are required to be adjudicated by courts and public tribunals.” Booz
Allen & Hamilton Inc. v. SEBI Home Finance Ltd. — (2011) 5 SCC
532. Examples of non-arbitrable disputes are: disputes relating to a
criminal offence; matrimonial disputes; child custody; guardianship;
insolvency; winding up; and testamentary matters. The Supreme
Court in a recent decision in Shri Vimal Kishor Shah & Ors v. Mr.
Jayesh Dinesh Shah & Ors; AIR (2016) SC 3889, has now carved
out a new category of non-arbitrable disputes, namely disputes
arising out of trust deeds and the Trust Act 1882 (i.e. relating to
private trusts). This is on the ground of implied exclusion in view
of a complete and comprehensive code for dispute resolution under
the provisions of the Trust Act, which envisages recourse to civil
courts in this regard.

Another (court-sanctioned) approach to determine arbitrability is to
see whether the parties can make a settlement regarding their dispute
a subject matter of a private contract. (Olympus Superstructures
v. Meena Khetan — (1999) 5 SCC 651.) The court here relied on
Halsbury’s Laws of England stating that the differences or disputes
which can be referred to arbitration must consist of ““...a justiciable
issue, triable civilly. A fair test of this is whether the difference can
be compromised lawfully by way of accord and satisfaction”. (4"
Edition, volume 2, para. 503.)

Where serious fraud was alleged, the dispute was considered to
be non-arbitrable (N.Radhakrishnan v. Maestro Engineers, (2010)
1 SCC 72) and courts refused to refer the parties to arbitration
under Section 8 of the Act. The law seemed to take a turn in
World Sport Group (Mauritius) Ltd. v. MSM Satellite (Singapore)
Pte. Ltd., pronounced on 24 January 2014, when the Supreme
Court departed from N. Radhakrishnan and held that in the case
of foreign-seated arbitrations (covered by Section 45 of the Act),
the Court can decline to make a reference of a dispute covered by
the arbitration agreement only if it comes to the conclusion that
the arbitration agreement is null and void, inoperative or incapable
of being performed, and not on the grounds that allegations of
fraud or misrepresentation are involved. Another decision of the
Supreme Court in Swiss Timing Limited v. Organising Committee,
Commonwealth Games 2010, Delhi — (2014) 6 SCC 677 held N.
Radhakrishnan to be per incuriam and that allegations of serious
fraud are arbitrable even in relation to domestic arbitrations. The
controversy, however, remains. In a recent case decided by the
Supreme Court in Ayyasamy v. A. Paramasivan and Ors., (2016)
10 SCC 386, the Supreme Court clarified that Swiss Timing could
not have overruled Radhakrishnan (as the former was a Section 11
ruling which does not have precedential value). Moreover, while it
held that a mere allegation of fraud may not be a ground to nullify an
arbitration agreement, there may be cases where a criminal offence
is made out or the issue is so complex that it can only be decided by
a civil court on appreciation of voluminous evidence which needs
to be produced. The Judgment, thus, sets the clock back, at least for
domestic-seated arbitrations, and gives room to allow a civil suit to
be filed and proceeded with, bypassing the arbitration agreement.

High court decisions pending confirmation by the Supreme Court on
the issue of arbitrability include judgments from the High Court of
Bombay holding copyright disputes as arbitrable while shareholders’
“oppression and mismanagement” disputes are not (again, on the
ground of specific statutory remedy being provided for). The Delhi
High Court has taken a liberal view, holding that debt restructuring
disputes may be referred to arbitration despite the existence of a
tribunal set up specifically to decide such matters. At the same
time, the Supreme Court has (somewhat unfortunately) also held
that disputes under the Trust Act (i.e. pertaining to private or family
trusts) would not be arbitrable under any circumstance. This is
because (according to the Court) there is a specified mechanism
under the Trusts Act for resolution of disputes. Hence, there is a
lack of consistency in the way courts have approached the issue of
arbitrability. (GTDT Guide, 2018.)

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

An arbitral tribunal is permitted to rule on its own jurisdiction.
This is provided for in Section 16 of the Act, which corresponds to
Article 16 of the Model Law. (Also see question 2.3 above.)

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

See question 1.3 above.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

See questions 1.3 and 2.3 above.

Additionally, the issue of jurisdiction can be raised by a party before
the court by way of an appeal under Section 37 (2) (a) on the arbitral
tribunal refusing jurisdiction. On the other hand, if the tribunal’s
finding is that it has jurisdiction, it can only be challenged after the
award is rendered.

Indian courts have not yet determined the standard of review in
respect of a tribunal’s decision regarding its own jurisdiction. The
likelihood is that challenge to jurisdiction will be unhampered by
the otherwise narrow grounds under Section 34, provided it is not a
disguised challenge on merits.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

A landmark Supreme Court decision, Chloro Controls India Pvt.
Ltd. v. Severn Trent Water Purification Inc. (2013) 1 SCC 641, states
the circumstances under which the arbitral tribunal would have
jurisdiction over non-signatories to the arbitration. Please see the
latter part of question 1.3 above.

Section 8 (as amended by the 2015 amendment to the Act) clarifies
that a person claiming “through or under” a party to an arbitration
agreement also has locus to ask for dismissal of judicial proceedings
initiated in court and seek reference of the dispute to arbitration.
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Indian courts have also taken a liberal view as to the consolidation
of arbitrations. A Supreme Court decision in P.R. Shah, Shares &
Stock Brokers (P) Ltd. v. B.H.H. Securities (P) Ltd., (2012) 1 SCC
594 held, inter alia, “if A had a claim against B and C and if A
had an arbitration agreement with B and A also had a separate
arbitration agreement with C, there is no reason why A cannot have
a joint arbitration against B and C”.

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of

law rules govern the application of limitation periods?

The Limitation Act, 1963 applies to arbitrations in the same way as
it does to proceedings in court (Section 43 of the Act). For these
purposes, arbitration proceedings are deemed to have commenced
(unless the parties have agreed otherwise) on the date on which a
request for the dispute to be referred to arbitration is received by
the respondent (Section 21 of the Act). The Limitation Act provides
that the party invoking the arbitration has three years from the date
of commencement of arbitration proceedings to seek appointment
of the arbitral tribunal. The courts consider the limitation period as
part of the substantive law.

Once time has started to run, no subsequent inability to bring the
action stops the time running. However, well-known exemptions

apply if:

] In good faith, proceedings are started in a court without
jurisdiction.

] The case is based on subsequently discovered fraud or
mistake.

] Any document necessary to establish the claimant’s right has

been fraudulently concealed from him.
There is written acknowledgment of liability.

There is a part payment of the debt.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the

parties to ongoing arbitration proceedings?

Earlier, the provisions for winding up were dealt with under the
Companies Act. Recently, in May 2016, the Ministry of Law and
Justice in India introduced the Insolvency and Bankruptcy Code,
2016 (“Code”). The Code seeks to consolidate the laws relating
to insolvency and bankruptcy resolution for corporates, limited
liability partnerships, partnership firms, individuals, etc. The Code
has established an Insolvency and Bankruptcy Board of India
(“Board”).

Where the insolvency process has been initiated by the creditors/
company, the Code prescribes a moratorium against any new or
ongoing proceedings.

Where a liquidation order has been made or a provisional liquidator
or an official liquidator has been appointed, no suit or other legal
proceeding shall be commenced or shall be proceeded with by or
against the corporate debtor (subject to prior approval on behalf of
the company by the Adjudicating Authority).

However, recent decisions by the Supreme Court and the Delhi
High Court have cast ambiguity on the question of whether all legal
proceedings shall be barred during the moratorium period under
the Code. The Supreme Court in Alchemist Asset Reconstruction
Company Ltd. v. Hotel Gaudavan Pvt. Ltd. (“Alchemist”) (delivered
on 23 October 2017) observed that no arbitration proceeding can be

initiated after the commencement of the moratorium period under the
Code. However, the Delhi High Court in Power Grid Corporation
of India Ltd. v. Jyoti Structures (“Power Grid”) (delivered on 11
December 2017) held that the Code only prohibits initiation of debt
recovery proceedings against a corporate debtor, and that other
proceedings which may benefit or enhance the financial position of
the corporate debtor may still be initiated by the corporate debtor
during the moratorium period.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

In case of domestic arbitrations, Indian parties can only apply
Indian law to the substance of the dispute. In other cases, the
parties may either make an express choice of law or the proper law
may be inferred from the terms of the contract and surrounding
circumstances. It is the law with which the contract is most closely
connected. Factors such as the nationality of the parties, the place of
performance of the contract, the place of entering into the contract,
the place of payment under the contract, etc., can be looked at to
ascertain the intention of the parties.

The proper law of the arbitration agreement is normally the same
as the proper law of the contract. Where, however, there is no
express choice of the law governing the contract as a whole, of the
arbitration agreement as such, a presumption may arise that the
law of the country where the arbitration is agreed to be held is the
proper law of the arbitration agreement. But this is only a rebuttable
presumption. (NTPC v. Singer Co. —(1992) 3 SCC 551.)

See also question 2.2, last paragraph.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law

chosen by the parties?

In respect of procedural matters relating to the arbitration
proceedings, the laws of the seat of jurisdiction shall prevail. The
court may, invoking the principle of comity of nations, apply the
mandatory laws of another jurisdiction if the contract is in breach
of that law.

4.3 What choice of law rules govern the formation,

validity, and legality of arbitration agreements?

The proper law of arbitration (i.e., the substantive law governing
arbitration) determines the formation and legality of arbitration
agreements. Please see question 4.1 above.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

The law does not impose any limits on the parties’ autonomy to
select arbitrators. The number of arbitrators, however, cannot be an
even number. An arbitrator need not have any special qualification
or training or be a member of the Bar.
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5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

There is a default provision provided for vide Section 11 of the Act.

The default provisions are triggered if:

] The parties cannot agree on the appointment of an arbitrator
within 30 days of receipt of a request to do so.

[ ] Two appointed arbitrators fail to agree on the third arbitrator
within 30 days of the date of their appointment.

[ ] The arbitration is to be heard by one arbitrator and the parties
fail to agree on that arbitrator within 30 days of receipt of a
request to agree on the appointment.

] The parties’ mechanism for the appointment of an arbitrator
fails.

If the default is in relation to an international commercial arbitration,
the appointment shall be made by the Supreme Court of India. In
domestic arbitrations, the appointment shall be made by the High
Court which has jurisdiction in relation to the matter (determined by
where the cause of action arises; or the respondent resides or carries
on its business).

The Amendment of 2015 states that the Supreme Court/High Court
can delegate powers to any person or institution to appoint arbitrators.
(So far there is no delegation of the power to any person or institution.)

An application under Section 11 now has to be disposed of by the
Supreme Court or High Court as expeditiously as possible and an
endeavour must be made to dispose it within 60 days from the
date of service of notice on the opposite party (Section 11 (13),
Act). Impliedly overruling a 7 Bench decision in SBP v. Patel
Engineering Ltd., AIR 2006 SC 450, the 2015 amendment to the
Act states that the courts’ role at this stage will be restricted to only
prima facie examination of the existence of an arbitration agreement
(Section 11 (6) A).

5.3 Can a court intervene in the selection of arbitrators? If
so, how?

The court can intervene only in a default situation (see question 5.2
above).

After the arbitral tribunal is constituted, the jurisdiction of the court
can be invoked only if an arbitrator has become de jure or de facto
unable to perform his functions or fails to act without undue delay.
If there is any controversy as to these circumstances, a party may
apply to the court for a decision on the same.

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Like Article 12 of the Model Law and Article 10 of the UNCITRAL
Rules 1976, the Act also requires the arbitrators (including party-
appointed arbitrators) to be independent and impartial and make
full disclosure in writing of any circumstance likely to give rise to
justifiable doubts on the same (Section 12 of the Act).

Schedule V to the Act lists the kind of relations between an arbitrator
and a party/advocate/subject matter of the dispute, which give rise
to justifiable doubts regarding an arbitrator’s independence.

Schedule VII to the Act lists the kinds of relations between an

arbitrator and a party/advocate/subject matter of the dispute, which
would, notwithstanding any prior agreement between the parties,

disentitle a person from acting as an arbitrator, unless post the
dispute arising, parties expressly waive such a conflict.

Schedules V and VII can be said to be along the lines of the IBA
Guidelines on Conflicts of Interest.

An arbitrator can be challenged only if circumstances exist that give
rise to justifiable doubts as to his independence or impartiality, or
if he does not possess the qualifications agreed to by the parties.
Subject to any agreement between the parties, any challenge shall be
made within 15 days of a party becoming aware of the constitution
of the tribunal or becoming aware of the circumstances leading to
the challenge. The arbitral tribunal shall decide on the challenge.
The court has no role at that stage and if a challenge is rejected,
the arbitral tribunal shall continue with the proceedings and render
its award. It would be open to the party challenging the arbitrator
to take any wrongful rejection of challenge as a ground for setting
aside the award.

The Indian courts have held that “the apprehension of bias must be
judged from a healthy, reasonable and average point of view and not
on mere apprehension of any whimsical person. Vague suspicions
of whimsical, capricious and unreasonable people are not our
standard to regulate our vision”. (International Airports Authority
of India v. K.D Bali — (1988) 2 SCC 360.)

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

The arbitrators are masters of their own procedure and, subject to
the parties’ agreement, may conduct the proceedings “in the manner
it considers appropriate” (Section 19). This power includes “the
power to determine the admissibility, relevance, materiality and
weight of any evidence” (Section 19). The only restraint on them
is that they shall treat the parties with equality and each party shall
be given a full opportunity to present its case, which includes
sufficient advance notice of any hearing or meeting. Neither the
Code of Civil Procedure, 1908 (CPC) nor the Indian Evidence Act,
1872 (Evidence Act) applies to arbitrations. Unless the parties agree
otherwise, the tribunal shall decide whether to hold oral hearings for
the presentation of evidence or for arguments or whether to conduct
the proceedings on the basis of documents or other material alone.
However, the arbitral tribunal shall hold oral hearings if a party so
requests (unless the parties have agreed that no oral hearing shall
be held).

The arbitrators have the power to proceed ex parte where the
respondent, without sufficient cause, fails to communicate his
statement of defence or appear for an oral hearing or produce
evidence. However, such failure shall not be treated as an admission
of the allegations and the tribunal shall determine the matter on
evidence, if any, before it. If the claimant fails to communicate his
statement of claim, the tribunal shall be entitled to terminate the
proceedings.

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

See question 6.1 above. The other procedural steps are mostly as
envisaged under the Model Law and UNCITRAL Rules, 1976.
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6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

The conduct of Indian registered advocates is governed by the Rules
of the Bar Council of India and the Advocates Act, 1961. These also
govern the conduct of Indian advocates in arbitral proceedings sited
elsewhere. There are no provisions guiding the conduct of foreign
counsel in arbitrations sited in India.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

Apart from the provisions envisaged under the Act, the arbitrators
are bound by the fundamental principles of natural justice and public
policy in conducting the arbitration proceedings.

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

Foreign lawyers have no right of audience before Indian courts.
However, they can appear and represent clients in arbitration
proceedings. This is not an absolute right. They are not permitted
to set up offices in India and can only appear in arbitrations on a fly-
in, fly-out basis. Further, the arbitration must be one governed by
the Indian Arbitration Act (i.e. commercial disputes).

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

There are none.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

No, the courts have no such jurisdiction. In relation to both India-
seated and foreign-seated arbitrations, parties can, with the approval
of'the arbitral tribunal, seek the court’s assistance in taking evidence.
The court may issue summons to witnesses or order that evidence be
provided directly to the arbitral tribunal (Section 27).

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

This is provided for vide Section 17 of the Act. A party may, during
the arbitral proceedings or at any time after the making of the
award but before it is enforced, apply to the tribunal for grant of
interim measures. Prior to the 2015 amendment, the orders of the
tribunal were not enforceable without recourse to a separate court

proceeding. However, the new Act states that the tribunal shall have
the same power as is available to a court under Section 9 and an
interim order passed by an arbitral tribunal would be enforceable in
the same manner as if it were an order of the court. Any disobedience
of such order can result in contempt of court.

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

Section 9 of the Act enabled a party to approach a competent court
for any interim relief before or during the arbitral proceedings
or even after the award is pronounced, but before it is enforced.
The Model Law, in fact, has a more restrictive provision — it does
not contemplate recourse to a court for an interim measure after
the award is pronounced (Article 9). This, however, now stands
curtailed as explained below.

After the Amendment of 2015, the court is retrained from
entertaining an application under Section 9 once the tribunal has
been constituted, unless circumstances exist which may not render
the remedy provided for under Section 17 efficacious (Section
9 (3), Act). The aim is to empower the tribunal and keep court
intervention out.

The Supreme Court, in the case of Sundaram Financev. NEPC (1999)
2 SCC 479, held that if a court is approached before the arbitral
proceedings are commenced, the applicant must issue a notice to the
opposite party invoking the arbitration clause or, alternatively, the
court would have to be first satisfied that the applicant shall indeed
take effective steps to commence the arbitral proceedings without
delay. Further, the court would have to be satisfied that there exists
a valid arbitration agreement between the parties.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

Usually a three-fold approach is followed: (i) existence of a prima
facie case in favour of the applicant; (ii) irreparable hardship, i.e.
which cannot be compensated in terms of money; and (iii) balance
of convenience.

Indian courts are somewhat liberal in granting interim relief and
rarely hold an applicant to terms such as security or costs.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

Injunctive relief is governed by the provisions of the Specific Relief
Act and an interlocutory relief in relation thereto is governed by
the provisions of the Code of Civil Procedure. Interlocutory relief
is granted on the principles highlighted in question 7.3 above.
The same principles would apply to an anti-suit injunction. The
leading case is Modi Entertainment Network v. W.S.G. Cricket Pte
Ltd. (2003) 4 SCC 341. The Supreme Court here crystallised the
principles for granting an anti-suit injunction. The court must be
satisfied that the party against whom the injunction is sought is
amenable to the personal jurisdiction of the court. Further, if the
injunction is declined, the ends of justice will be defeated. The court
will also take into account the principles of comity.
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7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

The arbitral tribunal can order security for costs (by way of deposit)
that it expects to be incurred in relation to the claim or counterclaim
(Section 38, Act).

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

Under the amended Act, the tribunal shall have the same powers
that are available to a court under Section 9 and the interim orders
passed by an arbitral tribunal would be enforceable in the same
manner as if it were an order of the court. Hence, subject to any stay
an aggrieved party may obtain from an appellate court, the interim
measures ordered by an arbitral tribunal are to take immediate effect
and be enforced through court process (should the need so arise).
There is no precedent so far as to the scope of judicial review insofar
as the appellate court is concerned. See question 7.1 above.

There is, however, no parallel provision for enforcement of interim
measures ordered by a foreign-seated tribunal.

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

Section 19 of the Act states that the arbitral tribunal shall not be
bound by the provisions of the Evidence Act. However, decided
cases have held that certain provisions of the Evidence Act, which
are founded on fundamental principles of justice and fair play, shall
apply to arbitrations.

Hence, “fundamental principles of natural justice and public policy”
would apply, though the technical rules of evidence contained under
the Indian Evidence Act would not apply (State of Madhya Pradesh
v. Satya Pal — AIR 1970 MP 118).

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

Section 27 of the Act provides that the arbitral tribunal, or a party
with the approval of the arbitral tribunal, may apply to the court for
assistance in taking evidence, including any disclosure, discovery
or attendance of witnesses. Hence (unless the parties voluntarily
comply), disclosure/discovery/attendance of witnesses can only be
ordered through the court and in accordance with the provisions of
the CPC.

Indian courts do not encourage wide requests for discovery.
Generally, courts would order discovery if satisfied that the same is
necessary for a fair disposal of the matter or for saving costs.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

Please see question 8.2 above.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

The Indian Oath’s Act, 1969 extends to persons who may be
authorised by consent of the parties to receive evidence. Thus, this
Act encompasses arbitral proceedings as well. Section 8 of the
said Act states that every person giving evidence before any person
authorised to administer an oath “shall be bound to state the truth on
such subject”. Thus, witnesses appearing before an arbitral tribunal
can be duly sworn by the tribunal and be required to state the truth
on oath, and, upon failure to do so, commit offences punishable
under the Indian Penal Code. Witnesses are generally required to
give evidence by sworn affidavits (witness statements). However, a
mere irregularity in the administration of an oath or affirmation does
not invalidate the proceedings (Section 7, Indian Oaths Act, 1969).

The right of cross-examination would necessarily have to be granted
as a principle of fairness. If cross-examination is not possible (say,
due to subsequent death of a witness), the affidavit is disregarded.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

The arbitral proceedings or record is not privileged. Indian law
under the Indian Evidence Act, 1872 (Sections 122—129) recognises
the following as privileged: (i) lawyer-client communications;
(i1) unpublished official records relating to affairs of the State
if detrimental to public interest; (iii) communications between
husband and wife (during and even when the marriage is over); and
(iv) communications made to a public officer in official confidence
when he considers that it would be detrimental to public interest.
All of the above are capable of waiver by the party affected.

Indian law provides that no attorney shall be asked to disclose any
communication made to him by his client in the course of and for
the purpose of his employment. There are some exceptions to this
rule. For instance, there is no privilege if the communication is
made in furtherance of an illegal purpose or if the attorney observes
that some crime or fraud has occurred after commencement of his
employment.

Privilege cannot be extended to in-house counsel, as a lawyer is
required to give up his certificate of practice (the same is suspended)
so long as he is in full-time employment. (The relationship switches
from a lawyer/client one to an employer/employee one.)

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

An arbitral award must be in writing and signed by the arbitrators
(or a majority of them) and state the date and place of arbitration.
It shall state reasons upon which it is based, unless the parties have
agreed otherwise (Section 31, Act).
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9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

The arbitral tribunal’s powers to clarify, correct or amend an arbitral
award are limited. The arbitral tribunal may, on its own initiative
or on application of a party, correct any computation, clerical,
typographical or any other errors of a similar nature occurring in
the award within 30 days from the date of the award (Section 33(4),
Act). A time limit of 30 days is prescribed in this regard.

Parties may by agreement request the tribunal to give an
interpretation of a specific point or part of the award, or request for
an additional award as to claims presented in the proceedings but
omitted from the award. The time limit for such an application is
also 30 days.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

A challenge to an arbitration award would lie under Section 34 of the
Act, corresponding to Article 34 of the Model Law. To paraphrase,
an award can be set aside if

(a)  the party making the application was under incapacity;

(b)  the arbitration agreement was not valid under the law agreed
to by the parties (or applicable law);

(¢) the party making the application was not given proper
notice of the appointment of the arbitrator or of the arbitral
proceedings or was otherwise unable to present his case;

(d)  the award deals with a dispute not contemplated by or falling
within the terms of submissions to arbitration or it contains
decisions beyond the scope of the submissions to arbitration;

(e)  the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties;

(f)  the subject matter of the dispute was not capable of settlement
by arbitration; or

(g) the arbitral award is in conflict with the public policy of India.

The Amendment of 2015 has clarified that an award is said to be in

“conflict with the public policy of India” only if:

i) the making of the award was induced or affected by fraud or
corruption or was in violation of Sections 75 and 81 (pertaining
to breach of confidentiality of constitution or settlement
proceedings);

i) it is in contravention with the fundamental policy of Indian law;
or

iii)  itis in conflict with the most basic notions of morality or justice.

Prior to the amendment, the Supreme Court in ONGC v. Saw Pipes
(2003) 5 SCC 705 had held that a domestic award can be set aside
if it is “patently illegal”, i.e., if the award is contrary to the terms of
the contract entered into between the parties or the substantive law.
The amendment has narrowly construed the “public policy” ground
as stated above. Further, it stands clarified that the ground of “patent
illegality” is not available in an international commercial arbitration
(seated in India). Secondly, an award can be set aside for being
patently illegal only if the same is apparent on the face of the award.
Thirdly, a challenge on the ground of public policy and whether an
award contravenes the “fundamental policy of Indian Law” will
not entail a review on the merits of the dispute (thus overruling the
controversial Saw Pipes Judgment). It has also clarified that an
award shall not be set aside merely on the ground of an erroneous
application of the law or by re-appreciation of evidence.

Prior to the amendment, the mere filing of a Section 34 Application to
set aside the award would result in automatic stay of the enforcement of
an award. However, under the new Act this is not the case. A separate
application is now required to be made to stay the enforcement of the
award during the pendency of the Section 34 proceeding.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

Though the Act is silent on the point, in law it may be possible to
exclude certain grounds of challenge, but judicial review as such
cannot be excluded as that would be contrary to the public policy of
India and would be considered to be a restraint on legal proceedings
(which is prohibited in law).

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

No, the courts cannot assume a new jurisdiction (which it otherwise
does not have) on the basis of the parties’ agreement.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

An application for setting aside a domestic award can be filed under
Section 34 of the Act. Such application must be made within three
months from the date of receiving of the award. The court, if satisfied
that the applicant was prevented by sufficient cause from making the
application within the said period of three months, may condone a
delay of a further period of 30 days but not thereafter. There is no
provision to set aside a foreign award (the only provision being to
enforce or refuse to enforce the same on the New York Convention
grounds). The Supreme Court in Bharat Aluminium Co. v. Kaiser
Aluminium Technical Services (supra) has overruled an earlier
controversial decision which permitted Indian courts in certain
circumstances to entertain and set aside application of foreign awards.

The 2015 amendment to the Act calls for expeditious disposal of a
challenge to the award and in any event within one year from the
date on which notice has been issued to the other party (Section 34
(6), Act). It remains to be seen how this will work out in practice.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Yes. The relevant legislation is the Arbitration and Conciliation
Act, 1996. India has made the “reciprocity” and “commercial”
reservations under Article I of the New York Convention. As
a result, the Central Government of India must further notify the
foreign territory as a territory to which the New York Convention
applies in order for the foreign award to be enforced. However, an
award made in Ukraine after the breakup of the USSR was held to
be an enforceable foreign award even in the absence of a separate
notification recognising the new political entity as a reciprocating
territory (Transocean Shipping Agency (P) Ltd. v. Black Sea
Shipping (1998) 2 SCC 281).
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11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

The general approach is to support the arbitral award — see Bilendra
Nathv. Mayank (1994) 6 SCC 117. The Supreme Court has held that
“the court should approach an award with a desire to support it, if that
is reasonably possible, rather than to destroy it by calling it illegal”.

In the case of a foreign award, a party seeking enforcement
would have to file an application before the High Court where the
defendant resides or has assets along with the original award, or a
copy duly authenticated, original arbitration agreement, or a duly
certified copy, and such evidence as may be necessary to prove that
the award is a foreign award (Section 47(1) of the Act). After the
amendment, it is only the High Court which has jurisdiction for all
matters concerning international commercial arbitration.

See also question 11.5 below.

11.4 What is the effect of an arbitration award in terms of res
judicata in your jurisdiction? Does the fact that certain
issues have been finally determined by an arbitral
tribunal preclude those issues from being re-heard in a
national court and, if so, in what circumstances?

Subject to any challenge to the arbitral award, the same is
enforceable as a decree and in such a situation, the principles of res
Jjudicata would apply.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

There are two different regimes under the Indian Act for enforcement
of an arbitral award. The domestic law regime is covered under
Section 34 of the Act, which is based on Article 34 of the Model
Law. Enforcement of a foreign award is governed by Section 48 of
the Act, which is based on the New York Convention. Section 34
stipulates that an award can be set aside if it is in conflict with the
public policy of India. See question 10.1.

Section 48 stipulates that a foreign award will not be enforced if the
enforcement would be contrary to the public policy of India.

Indian courts have applied different standards in construing the
“public policy” ground in the aforesaid sections. In relation to
domestic awards, the Supreme Court in ONGC v. Saw Pipes (supra)
has held that an award will be contrary to public policy “if it is patently
illegal” (i.e., an award can be challenged on merits on the public
policy ground). However, insofar as foreign awards are concerned,
the public policy ground has been narrowly construed. In Renusagar
Power Co. v. General Electric Corporation (1994) Suppl. 1 SCC 644,
the Supreme Court held that “public policy” shall be confined to “the
Sfundamental policy of Indian law or the interest of India or justice or
morality”. The rationale for this diversity in approach is noted in the
Saw Pipes case, viz. a foreign award may be questioned in the country
in which or under the laws of which it was made. Hence a domestic
award would have undergone a more vigorous judicial scrutiny before
its enforcement in India.

A recent Supreme Court decision (Oil and Natural Gas Corporation
Ltd. v. Western Geco International Ltd., (2014) 9 SCC 263 has
narrowly explained the expression “fundamental policy of Indian law”
(as a ground to set aside an arbitral award as sanctified by Saw Pipes).
In the Western Geco the Supreme Court illustratively explained this
expression included three concepts: first, the tribunal must adopt a
judicial approach; secondly, it must adhere to the principles of natural
justice; and thirdly, the decision should not be so perverse or irrational
that no reasonable person would have arrived at the same. The court
has clarified that these are not an exhaustive enumeration of what
would constitute the “fundamental policy of Indian law”.

The Amendment Act of 2015 clarifies that a merit-based challenge is
no longer available (see question 10.1 above).

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

The law does not require arbitral proceedings to be confidential. If
confidentiality is required, it must be provided for in the parties’
agreement. However, it is doubtful that such agreement would
be effective or valid where large corporate entities or government
companies are involved as they must act transparently. However,
the Arbitration and Conciliation (Amendment) Bill, 2018 proposes
to introduce an amendment which would mandate the tribunal and
the arbitral institutions to maintain confidentiality as regards all
matters pertaining to the arbitration, except the arbitral award.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Yes, it can, there is no bar.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

Arbitrators can grant declaratory relief and order specific
performance. Damages can only be compensatory in nature.
Liquidated damages must also fulfil the test of reasonableness.
Punitive damages are not permitted. (Sections 73 and 74 of the
Indian Contract Act, 1872.)

13.2 What, if any, interest is available, and how is the rate
of interest determined?

Subject to the parties’ agreement, the arbitral tribunal may award
interest as it deems reasonable from the date of the award to the
date of payment. Prior to the amendment, the default rate of post-
pendente lite interest was 18%. However, now, unless otherwise
directed by the tribunal, the award shall carry interest at 2% higher
than the current rate of interest (prevalent on the date of award) from
the date of the award until the date of payment (Section 7 (b), Act).
The provision shall apply only to awards rendered in India.

ICLG TO: INTERNATIONAL ARBITRATION 2018

WWW .ICLG.COM

© Published and reproduced with kind permission by Global Legal Group Ltd, London

India




Kachwaha and Partners

India

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Costs mean:

[ ] Reasonable costs relating to the fees and expenses of the
arbitrators, courts and witnesses.

] Legal fees and expenses.

] Any administrative fees of the institution supervising the
arbitration.

[ ] Other expenses incurred in connection with the arbitral

proceedings and the arbitral award.

Normally the court or tribunal will follow the general rule while
awarding costs, which is that the unsuccessful party will be ordered
to pay the costs of the successful party. If the court or tribunal
makes a different order, the reasons are to be recorded in writing.
The circumstances under which costs are to be determined are:

i) the conduct of the parties;

ii)  whether a party has succeeded partly in the case;

iii)  whether the party had made a frivolous counter-claim leading
to a delay in the disposal of the arbitral proceedings; and

iv)  whether any reasonable offer to settle the dispute is made by
a party and refused by the other party. (Section 31-A(3).)

The court or tribunal can order that a party shall pay:

i) a proportion of another party’s costs;

ii)  a stated amount in respect of another party’s costs;

iii)  costs from or until a certain date only;

iv)  costs incurred before proceedings have begun;

V) costs relating to particular steps taken in the proceedings;
vi)  costs relating only to a distinct part of the proceedings; or
vii)  interest on costs from or until a certain date.

The tendency of Indian courts and domestic arbitral tribunals has
been not to award actual costs. It is to be seen if this will change
following the 2015 amendment.

13.4 Is an award subject to tax? If so, in what

circumstances and on what basis?

A domestic award is required to be stamped. The stamp duty
depends on the amount involved in the award and varies from
state to state. An award relating to immovable property must be
registered under the Registration Act, 1908 within four months of
its date. Registration fees also vary from state to state and are ad
valorem.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

The Bar Council of India Rules prohibits lawyers from charging
contingency fees or any fees dependent on the outcome of a matter.
Hence, there have been no professional funders in the market so far.
Investor associations that wish to file class action suits can approach
the Central Government through the Ministry of Corporate Affairs
for funding.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

No, it has not.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Since 1994, India has signed a total of 84 BITs. Recently, the
Government of India has allowed 58 BITs to lapse (subject to
the 15-year sunset clause for investments made prior to the
termination). For 25 BITs, the Government of India has issued Joint
Interpretative Statements in order to align it with the 2015 Model
BIT of India (http:/investmentpolicyhub.unctad.org/Download/
TreatyFile/3560).

India plans to negotiate any further BITs on the basis of the 2015
Model BIT and has recently approved a BIT with Cambodia on the
basis of the new Model BIT.

India is not a party to the Energy Charter Treaty.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

The 2015 Model BIT of India has done away with the “most favoured
nation” clause. Rather, it has introduced a provision that a breach of
a separate international agreement would not constitute the breach of
the Standard of Treatment India is obligated to provide to its investors.

Further, the 2015 Model BIT includes a clause for “exhaustion of
local remedies”. Broadly stated, the investor has to diligently pursue
all judicial or domestic legal remedies for a period of five years
before submitting a notice of dispute for initiation of arbitration
against India.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

The defence of State immunity is all but disregarded by the national
courts in India.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

Civil courts in India are typically bogged down with delays.
Arbitrations are thus popular and indeed necessary for commercial
dispute. Traditionally, arbitrations are more commonplace in shipping,
construction contracts, joint venture agreements and cross-border
commercial contracts.
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The enactment of the Arbitration and Conciliation (Amendment) Act,
2015 is the most recent noteworthy development. The amendment
seeks to restrain judicial intervention and tackle inordinate delays
with court-related matters. Many controversial rulings have been
watered down or overruled by the amendment including the Saw
Pipes Judgment (please see also question 10.1 above).

The Union Cabinet, on 7 March 2018, approved for presentation
before Parliament an Arbitration and Conciliation (Amendment)
Bill, 2018. The Bill aims to strengthen institutional arbitration by
establishing an independent body to lay down standards of practice
in arbitration, make the arbitration process more cost-effective and
ensure timely disposal of arbitrations. Prior to the aforesaid Cabinet
decision, the New Delhi International Arbitration Centre Bill, 2018
was introduced in the Lok Sabha (Lower House of the Parliament of
India) on 5 January 2018. This Bill proposes the establishment of
an autonomous and independent institution, namely the New Delhi
International Arbitration Centre (NDIAC) for effective management
of institutional arbitrations in India.
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15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

LCIA India has, in the past, published a set of “Notes for Arbitrators”
to provide guidance to arbitrators conducting arbitrations under its
Rules, including on issues relating to management of time and costs.
However, LCIA India has now wound up.

On 8 October 2016 the Mumbai Centre for Arbitration (MCIA) was
launched with support from the Maharashtra State Government.
The MCIA Arbitration Rules include mechanisms for expedited
proceedings and interim and emergency relief (including emergency
arbitrators). The Rules provide an accelerated procedure for low
value or simple disputes, where the Chairman determines whether
the expedited procedure is appropriate. The fee structure is in
proportion to the value of the sum in the dispute.
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1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

The primary source of the arbitration law under Indonesian law is
found in Law No. 30 of 1999 on Arbitration and Alternative Dispute
Resolution (the “Arbitration Law”), which was promulgated on 12
August 1999. Pursuant to the Arbitration Law, an arbitration agreement
must be made in writing and signed by the parties and may be in the
form of: (i) an arbitration clause contained in a written agreement made
prior to the dispute; or (ii) an agreement specially made out by the
parties after the onset of the dispute. Alternatively, the parties may
make the separate arbitration agreement in notarial deed form.

Additionally, if the arbitration agreement is made prior to the dispute,
Article 2 of the Arbitration Law requires the agreement to clearly state
that all disputes which arise or may arise from the legal relationship
between the parties shall be settled by means of arbitration.

If the arbitration agreement is made after the dispute arises, Article 9
paragraph (3) requires the agreement to include the following:

a. the subject matter of the dispute;

b. the full names and addresses of the parties;

c. the full name(s) and residential address(es) of the arbitrator
or the members of the tribunal;

d. the place where the arbitrator or the tribunal shall make its/
their award;

e. the full name of the secretary to the arbitrator or the tribunal;

f. the time period in which the arbitration is to be completed;

g. a statement from the arbitrator(s) accepting appointment as
such; and

h. a statement from the disputing parties that they will bear all
costs of the arbitration.

An arbitration agreement is also considered to be already agreed
when the agreement is contained in an exchange of letters made by
means of communication which provides a record of their content;
however, the dispatch of the letters by telex, telegram, facsimile,
email or other telecommunications facilities must be accompanied
by a note of receipt by the parties.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

In practice, the following elements are also suggested to be
incorporated into an arbitration agreement:

the arbitration rules to be followed;
the number of arbitrators;
the language to be used in the arbitral proceedings;

the place of arbitration;

M

a waiver of Article 48 paragraph (1) of the Arbitration Law
which requires the examination of disputes to be finished
not later than 180 (one hundred and eighty) days as of the
constitution of the tribunal. This is, however, optional and is
suggested given the fact that, in practice, arbitration may run
for more than 180 (one hundred and eighty) days; and

6. whether the award must be made on the basis of strict rules of
law or ex aequo et bono (fairness and appropriateness).

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

Indonesian law recognises pacta sunt servanda principle under
Article 1338 of the Indonesian Civil Code. This concept ensures
that the relevant parties are free to determine their choice of forum
in their respective contracts. Once parties have chosen arbitration
as their choice of forum, the parties and other third parties, including
the government and/or judicial institution that may have been
affected in the future by such agreement, must honour the parties’
choice. Hence, while parties in dispute refer to the arbitration
agreement incorporated in contracts, the court is compelled to
honour the elected forum and declare that it does not therefore have
the authority to try the case.

Indonesian Arbitration Law has integrated the principle of pacta sunt
servanda and further reinstated its position towards the enforcement
of arbitration agreements at the national courts. Article 3 and
Article 11 of the Arbitration Law basically repudiate the national
courts’ competence to try a case which has clearly been referred to
arbitration, and rules that national courts must reject and will not
be involved in disputes that should have been settled by means of
arbitration. This has also been affirmed by jurisprudences of the
Supreme Court of Indonesia; for example, in case number 3179 K/
PDT/1984 dated 4 May 1988.

However, in practice — although not common — there are several
court cases where a court accepts jurisdiction despite the parties
having chosen arbitration as their choice of forum in the contract.
In those cases, the party filing the case to the court usually argues
the case as a tort claim instead of breach of contract. The argument
of filing the case under a tort claim (instead of breach of contract)
is used in order to avoid the application of the arbitration clause
in the contract. This has of course raised controversy, as it invites
further questions on the distinction of a case under ‘tort’ and ‘breach
of contract’.
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Nevertheless, the party who seeks to rely on the arbitration clause
may raise a jurisdictional challenge to the court. This jurisdictional
challenge under Indonesian law is regulated in Article 134 of the
Indonesian Civil Procedural Law (Herziene Inlands Reglement)
(Staatsblad 1941 No. 44) or “HIR”.

2 Governing Legislation

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The procedure for the enforcement of an arbitral award under
Indonesian law is governed by the Arbitration Law.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

The Arbitration Law only provides the procedures for domestic
arbitration proceedings. Basically, the Arbitration Law does
not govern express distinction in defining what ‘domestic’ and
‘international’ arbitration proceedings are. The reference to the
‘international’ element is only stipulated in Article 1 paragraph (9) of
the Arbitration Law, which defines an international arbitral award as
“an award handed down by an arbitration institution or individual
arbitrator outside the jurisdiction of the Republic of Indonesia,
or an award by an arbitration institution or individual arbitrator
which under the provisions of laws of the Republic of Indonesia is
deemed as an international arbitration award”. Nonetheless, the
Arbitration Law is receptive to the option of international arbitration
proceedings. It imparts the selection of domestic or international
proceedings under Article 34 of the Arbitration Law. In addition,
the Arbitration Law only stipulates the procedure of recognition and
enforcement of international arbitration awards in Indonesia.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

No, the Arbitration Law is not based on the UNCITRAL Model
Law. There are several significant differences which distinguish the
Arbitration Law from the UNCITRAL Model Law, such as:

Unless the parties agree otherwise, under the Arbitration Law the
default language will be in the Indonesian language, regardless of
the language of the documents involved.

Under the Arbitration Law, a case is decided on documents unless
the parties or the arbitrators wish to have hearings, while the
UNCITRAL Model Law requires hearings unless the parties agree
otherwise.

The grounds for annulment of Indonesian awards only consist of
fraud, forgery or concealed material documents, which are clearly
far more restricted than those set out in the UNCITRAL Model Law.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

Article 34 of the Arbitration Law governs the parties’ freedom to
choose the national or international arbitration institution they wish
to submit their disputes to. In such case, the rules of such institution
will apply unless otherwise decided.

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Under Article 5 paragraph (2), the disputes which cannot be resolved
by arbitration are those for which, according to regulations having
the force of law, no amicable settlement is possible; for example,
criminal matters, bankruptcy, adoption, etc.

The general approach in determining ‘arbitrability’ is regulated
under Article 5 paragraph (1), which states that a dispute can be
settled by means of arbitration by seeing if the disputes are of a
commercial nature and involving the rights of the disputed parties.

A rather explicit indication of what constitutes disputes of a
commercial nature is confirmed in the elucidation of Article 66
of the Arbitration Law, which quotes “/i/nternational arbitration
awards as contemplated in item (a) above, are limited to awards

which under the provision of Indonesian law fall within the scope of

commercial law”. This has clarified that the scope of commercial
law includes, among others, activities in the following areas:

[ ] commerce;
banking;
finance;
investment;

industry; and

intellectual property rights.

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Although the Arbitration Law does not provide specific provisions
regarding the kompetenz-kompetenz doctrine, Articles 3 and 11 of
the Arbitration Law, which prohibit Indonesian courts to involve
itself in arbitration, impliedly suggest that the arbitral tribunal has
the authority to determine its own jurisdiction.

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

The recent court cases showed that the national courts will generally
refuse to try a case of breach of contract if the contract contains an
arbitration clause. This approach is in line with the provision of
Article 11 of the Arbitration Law.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

A national court can address the issue of the jurisdiction and
competence of an arbitral tribunal at the time an application is made
to the Chairman of the relevant District Court for an exequatur (an
order to enforce an arbitral award). Such application may be filed
after the award is registered with the Clerk of the District Court in
the event that the parties do not voluntarily comply with the award
(see Article 61 of the Arbitration Law).
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The standard of review by the Chairman of the District Court prior
to deciding whether an award is enforceable is to consider whether
the arbitration case is of a commercial nature and is arbitrable, and
that the award is not contrary to public policy.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

According to Article 30 of the Arbitration Law, third parties outside
the arbitration agreement may participate and join themselves
into the arbitral process, if they have related interests and their
participation is agreed to by the parties in dispute and by the
arbitrator or arbitration tribunal that examines the relevant disputes.

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

There are no specific rules in the Arbitration Law stipulating a
limitation period for the commencement of arbitration. However,
the general terms of such statute of limitation for civil matters
are provided in the Indonesian Civil Code, which provides for a
limitation period of 30 (thirty) years.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Under Indonesian Bankruptcy Law No. 37 of 2004 on Bankruptcy
and Suspension of Debt Repayments (the “Bankruptcy Law”),
in the event where a debtor has been declared bankrupt, any legal
proceedings initiated by the debtor may, at the request of the
defendant, be suspended so as to give the liquidator the opportunity
to assume control of the proceedings and determine whether
to continue them. This is regulated under Article 28(1) of the
Bankruptcy Law. Although the Bankruptcy Law does not clearly
stipulate whether this provision applies to arbitration; in practice,
Indonesian court judges may choose to apply the provision.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

The law applicable to the substance of the disputes is determined
under the choice of law rules. Article 1338 of the Indonesian Civil
Code gives freedom to the parties to choose their own governing
law to the disputes. The parties’ choice of law may, however, be
challenged if it violates Indonesian law or is contrary to public
morals or public policy.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

To the extent of the applicability of Indonesian law as mandatory
laws (of the seat of the arbitration), Indonesian law prevails over the

law chosen by the parties provided that the law chosen by the parties
is contrary to Indonesian law or to public policy.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

The law governing the formation, validity and legality of arbitration
agreements is the law that the parties have expressly chosen. If,
however, the Arbitration Law applicable is the law of the seat of
the arbitration, then the Arbitration Law will govern the formation,
validity and legality of the arbitration agreement.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

The limitations to select arbitrators are:

u Pursuant to Article 12 paragraph (1) of the Arbitration Law,
the person who can be appointed or assigned to become an
arbitrator shall fulfil the following requirements:

a. capable of undertaking legal actions;

b. being at least 35 years old;

c. having no relations by blood or marriage to the second
degree with either party to the dispute;

d. having no financial interests or other interests in the
decision of the arbitration; and

e. having experience and actively mastering the field for at
least 15 years.

] Pursuant to Article 12 paragraph (2) of the Arbitration Law,
judges, prosecutors, secretaries and other officials of court
cannot be appointed or designated as arbitrators.

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Yes, there are default procedures provided under the Arbitration
Law:

[ ] pursuant to Article 13 paragraph (1) of the Arbitration Law, in
the case of parties failing to reach an agreement on the choice
of arbitrators, or if no terms have been set concerning the
appointment of arbitrators, the Chairman of the District Court
shall be authorised to appoint the arbitrators or arbitration
tribunal;

[ ] pursuant to Article 13 paragraph (2) of the Arbitration Law, in
the case of ad hoc arbitration, where there is any disagreement
between parties with regard to the appointment of an
arbitrator, the parties can file applications to the Chairman of
the District Court to appoint one or more arbitrators for the
resolution of such disputes;

] pursuant to Article 14 paragraph (3) of the Arbitration Law, in
the case where parties have agreed to a sole arbitrator but the
parties have not reached any agreement within 14 (fourteen)
days after the respondent receives the claimant’s proposal,
then at the request of one of the parties, the Chairman of the
District Courts may appoint the sole arbitrator; and

] pursuant to Article 15 paragraph (3) of the Arbitration Law,
in the case where one of the parties has failed to appoint a
person as a member of an arbitration panel within no more
than 30 (thirty) days after the receipt of notification by the
other party, then the arbitrator appointed by the other party
shall act as the sole arbitrator and any decision of the sole
arbitrator shall be binding upon both parties.
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5.3 Can a court intervene in the selection of arbitrators? If
so, how?

Yes, a court can intervene in the selection of arbitrators in the
following situations:

] pursuant to Article 13 of the Arbitration Law, if the parties do
not reach an agreement or no terms have been set concerning
the appointment of arbitrators; and

] pursuant to Article 25 of the Arbitration Law, in the case
a recusal filed by one of the parties is not consented to by
the other party and the arbitrator concerned is unwilling to
resign, the party concerned may submit its request for recusal
to the Chairman of the District Court, whose decision binds
the two parties and shall not be subject to appeal.

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

Yes, under the Arbitration Law, there are particular procedural steps
that are required to be conducted in arbitration proceedings, such as
the appointment of arbitrators, challenges to arbitrators, submission
of a statement of claim, matters that should at least be inserted into
a statement of claim, enforcement of arbitral awards and challenges
to the enforcement of the arbitral award.

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

The parties must consider the following requirements when
appointing arbitrators:

] pursuant to Article 12 paragraph (1)(c) of the Arbitration
Law, the arbitrator must not have any relations by blood
or marriage to the second degree with any of the parties in
dispute;

] pursuant to Article 12 paragraph (1)(d) of the Arbitration
Law, the arbitrator must not have any financial interests or
other interests in the arbitral award;

] pursuant to Article 12 paragraph (2) of the Arbitration Law,
judges, prosecutors, clerks of court and other officials of
court may not be appointed or designated as arbitrators;

[ ] pursuant to Article 18 paragraph (1) of the Arbitration Law,
a prospective arbitrator asked by one party to sit on the
arbitration panel shall be obliged to advise the parties on any
matter which could influence his independence or give rise to
bias in the award to be rendered;

[ ] pursuant to Article 22 of the Arbitration Law, a demand for
recusal may be submitted against an arbitrator if sufficient
cause and authentic evidence is found to give rise to
suspicions that such arbitrator will not perform his/her duties
independently and will be biased in rendering an award. A
request for the recusal of an arbitrator may also be made if
it is proven that there is a family-related matter, financial or
employment relationship with one of the parties or its legal
representative; and

] pursuant to Article 26 paragraph (2) of the Arbitration Law,
an arbitrator may be dismissed from his/her mandate in the
event that he/she is shown to be biased or demonstrates
disgraceful behaviour which must be proven through legal
proceedings.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Parties are entitled to determine any arbitration rules to be applied
in their proceeding provided that it does not conflict with the
Arbitration Law. The Arbitration Law itself also governs the
procedure of arbitration sited in Indonesia.

There is no particular rule that governs the conduct of counsel from
Indonesia in arbitral proceedings sited in Indonesia.

However, in general, the profession of legal counsels in Indonesia
is regulated under Law No. 18 of 2003 on Advocates (“Advocates
Law”). Hence, Indonesian counsels and non-Indonesian counsels
are to adhere to the Advocates Law when practising or acting as an
attorney in Indonesia.

Separately, the guidelines on the conduct of an Indonesian counsel
had been referred to the Ethic Code of Advocates, which is issued
by Indonesian advocates associations.

It should be noted that the term legal counsel in Indonesia under the
Advocates Law refers to a practising lawyer who has been admitted
to practise in Indonesia.

Having the clarifications in mind, set out below are the responses to
the two questions above:

(i)  On the question: do those same rules also govern the conduct
of counsel from Indonesia in arbitral proceedings sited
elsewhere?

Yes. The provisions of the Advocates Law and the Ethic Code
of Advocates govern the conduct of Indonesian counsels in
arbitral proceedings sited outside Indonesia as well.

(i)  On the question: do those same rules also govern the conduct

of counsel from countries other than Indonesia in arbitral
proceedings sited in Indonesia?
Provided that the foreign counsels are engaged or hired
as employees or experts in the relevant foreign law by an
Indonesian law office as permitted by the government and
recommended by an advocates association, i.e. the Indonesian
Advocates Association (Perhimpunan Advokat Indonesia or
“PERADI”), then the same rules govern and apply to foreign
counsels as well.

It should be noted that although a foreign counsel is admitted to
practise in his/her home country, he/she must follow the procedure
under the Advocates Law in order to be able to provide his/her legal
services in Indonesia; for example, he/she must be associated with
a local counsel.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

The Arbitration Law imposes powers and duties upon arbitrators as
follows:
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] pursuant to Article 17 paragraph (2) of the Arbitration Law,
an arbitrator or arbitrators shall render the award fairly, justly
and in accordance with the law;

[ ] pursuant to Article 32 paragraph (1) of the Arbitration Law,
based on an application of one of the parties, the arbitrator
or arbitration tribunal can make a provisional award or other
interlocutory decision to regulate the running of the examination
of the disputes, such as security attachments, deposit of goods
with third parties, or selling of perishable goods;

] pursuant to Article 33 of the Arbitration Law, the arbitrator
or arbitration tribunal has the authority to extend its terms of
office: (a) if a request is made by one of the parties in special
circumstances; (b) as a consequence of the provisional award
or other interim decision being made; or (c) if the arbitrator
or arbitration tribunal deems it necessary in the interest of the
hearing;

] pursuant to Article 35 of the Arbitration Law, the arbitrator
or arbitration tribunal may order any document or evidence
to be accompanied by a translation copy in the language
determined by the arbitrator or arbitration tribunal;

] pursuant to Article 37 paragraph (1) of the Arbitration Law,
the arbitrator or arbitration tribunal can determine the venue
of the arbitration unless agreed by the parties;

] pursuant to Article 37 paragraph (2) of the Arbitration
Law, the arbitrator or arbitration tribunal may hear witness
testimonies or hold meetings if deemed necessary in a certain
place outside the venue of arbitration;

] pursuant to Article 37 paragraph (4) of the Arbitration Law,
the arbitrator or arbitration tribunal may conduct a local
inspection of goods in dispute or other matters connected
with disputes, at the location of such property, and if deemed
necessary, the parties shall be properly summoned so that
they may also be present at such examination;

] pursuant to Article 46 paragraph (3) of the Arbitration Law,
the arbitrator or arbitration tribunal shall be empowered to
require the parties to provide such supplementary written
submissions of explanations, documentary or other evidence
as deemed necessary within such time limitation determined
by the arbitrator or arbitration tribunal;

] pursuant to Article 49 paragraph (1) of the Arbitration Law,
upon the order of the arbitrator or arbitration tribunal or
the request of the parties, one or more witnesses or expert
witnesses may be summoned to give testimony; and

[ ] pursuant to Article 50 paragraph (1) of the Arbitration Law,
the arbitrator or arbitration tribunal may request the assistance
from one expert witness or more to provide a written report
concerning any specific matter relating to the merits of the
dispute.

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

There are no specific rules restricting the appearance of lawyers from
other jurisdictions in legal matters in Indonesia. The Advocates
Law only states the prohibition of lawyers from other jurisdictions
from practising law in Indonesia (see Article 23 (1) of the Advocates
Law). However, it is not clear whether this prohibition applies to
appearances in arbitration proceedings.

Please also refer to our response to question 6.3 above.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

Article 21 of the Arbitration Law regulates that the arbitrator or
arbitration tribunal may not be held legally responsible for any
action taken during the proceedings to carry out the function of an
arbitrator or arbitration tribunal, unless it is proven that there was
bad faith in the action. However, if the arbitrators or arbitration
tribunal without valid reasons fail to render an award within the
specified period, such arbitrator(s) may be ordered to pay the parties
compensation for the costs and losses caused by the delay.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

Yes, pursuant to the Arbitration Law, the national courts have
jurisdiction on the nomination of arbitrators and dismissal of arbitrators
due to impartiality or conflict of interest. These matters are regulated
under, among others, Articles 13, 15 and 25 of the Arbitration Law.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Yes, Article 32 paragraph (1) of the Arbitration Law gives the
entitlement to the arbitral tribunal, at the request of one of the
parties, to issue a preliminary award or interim relief. Such relief
deals with the manner of running the examination of the dispute,
including decreeing a security attachment, ordering the deposit of
goods with third parties or the sale of perishable goods.

There is no requirement in the Arbitration Law that the arbitrator must

seek the assistance of the court to issue such award. The assistance of
the court is only required during the enforcement of the award.

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

No, the court is not entitled to grant preliminary or interim relief in
proceedings subject to arbitration.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

The court has no jurisdiction in a case subject to a legally binding
arbitration clause or arbitration agreement. Therefore, it also does
not have the jurisdiction for requests for interim relief by parties to
arbitration agreements.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

Indonesian law does not recognise an anti-suit injunction in aid of
an arbitration. However, they are obliged by the Arbitration Law to
refer the parties to arbitration.
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7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

The Arbitration Law or Indonesian civil procedural laws do not
explicitly provide any provisions relating to security for costs.
However, it is possible for an arbitrator to mutually agree on such
matter with the parties for, e.g., advance payment for the cost,
pursuant to Article 17 (1) of the Arbitration Law, as the appointment
of the arbitrator may be seen as a contract between the arbitrator
and the parties.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

Although the Arbitration Law acknowledges preliminary relief and
interim measures ordered by arbitral tribunals, it does not stipulate
a specific procedure for the enforcement of interim measures or
preliminary relief. Thus, similar to arbitral awards, such interim
measures or preliminary relief have taken the assumption to follow
the same procedures of arbitral awards in order to be enforceable,
i.e. they must be registered to obtain a writ of execution. However,
the finality and binding power requirements necessary under the
Arbitration Law for the recognition and enforcement of these interim
measures and preliminary reliefs may cause difficulty regarding
the implementation of this scheme. As yet, we are not aware of
any ruling by an Indonesian court on the finality and enforceability
of both domestic and international arbitral interim measures and
preliminary relief.

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

Pursuant to Article 1865 of Indonesian Civil Code, the party claiming
a certain right shall be the one proving such right. The general
principle of rules of evidence applicable in Indonesian law is regulated
in Articles 162—177 of HIR, which is also relevant to the arbitration
proceedings. In an ad hoc arbitration proceeding, the parties to the
arbitration are provided with an equal opportunity to explain their
positions in writing and to submit evidence necessary to support
their stance based on Article 46 of the Arbitration Law. In addition,
evidence may also be made verbally with the approval of the parties
concerned or if deemed necessary by the arbitrators or arbitration
tribunal pursuant to Article 36 paragraph (2) of the Arbitration Law.

Arbitration institutions in Indonesia, such as BANI, have their own
regulations regarding rules of evidence. For example, the general
rules of evidence under the BANI Rules are as follows:

i each of the parties has the burden to explain its position, to
submit evidence substantiating that position and to prove the
facts relied upon it in support of its Statement of Claim or
Reply (Article 23 paragraph 1 of the BANI Rules);

il. the tribunal may, if it considers it appropriate, require the
parties to address any enquiry or present any documentation
the tribunal deems necessary, and/or to present a summary
of all documents and other evidence which that party has
presented and/or intends to present in support of the facts in
issue set out in its Statement of Claim or Reply, within such
time limits as the tribunal shall deem appropriate (Article 23
paragraph 2 of the BANI Rules);

iii.  the tribunal shall determine the admissibility, relevance,
materiality and weight of the evidence offered (Article 23
paragraph 3 of the BANI Rules); and

iv.  if the tribunal considers it necessary, and/or at the request of
either party, expert or factual witnesses may be summoned
who may be required by the tribunal to present testimony
first in a written statement, and on the basis of the written
testimony the tribunal may determine, on its own or upon
request of either party, whether oral testimony is required
(Article 23 paragraph 4 of the BANI Rules).

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

Article 46 paragraph (3) of the Arbitration Law stipulates that
the arbitrator has the authority to request the parties to produce
additional written explanations, documents or other evidence
deemed necessary within a time period as determined by the
arbitrator. Further, regarding the attendance of witnesses, Article
49 stipulates the attendance of witnesses can be based on the arbitral
tribunal order or at the request of the disputing parties.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

The Arbitration Law does not provide any provision that permits
court intervention in the matter of disclosure/discovery. In practice,
a certain exception may be given by the tribunal to the parties to
disclose matters in dispute, which are requested by a government
institution including a court for either a compliance mandate or any
other legal matters. Further, the principle of compulsory discovery
is not recognised under Indonesian Civil Procedural Law.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

The Arbitration Law provides, under Article 49 paragraph (1) of the
Arbitration Law, that fact witnesses and expert witnesses may be
summoned by the tribunal or the parties. Before giving testimonies,
under Article 49 paragraph (3), all witnesses must be sworn before
the tribunal.

Please note that, under Article 37 paragraph (3) of the Arbitration
Law, it is regulated that the general principle of examination
of witnesses in arbitration is in accordance with the provisions
generally applicable in HIR.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

Under Article 19 paragraph (2) of the Advocates Law, advocates are
entitled to the protection of privilege of all communications means
between them and their client. However, the scope of the protection
itself is not specified in detail.

The privilege is deemed to have been waived only if the Law
provides otherwise. Article 19(1) of the Advocates Law further
provides that advocates are obliged to keep all information obtained
from their client confidential, unless the Law provides otherwise.
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In addition, the Indonesian Advocates Code of Ethics provides that
correspondence among the counsels may not be shown to a judge if
it is marked “Sans Prejudice”, and discussions or correspondence
in the framework of settlement negotiations between advocates that
have not reached a conclusion may not be used as evidence in court.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

Article 54 paragraph (1) of the Arbitration Law stipulates that an
arbitral award must contain the following requirements:

(i)  the statement “Berdasarkan Keadilan yang Berdasarkan
Ketuhanan Yang Maha Esa” (For the Sake of Justice based
on the Almighty God), written at the top of the award,;

(i)  the full names and addresses of the parties;

(iii)  a brief description of the dispute;

(iv)  the positions of the respective parties;

(v)  the full names and addresses of the arbitrators;

(vi) considerations and conclusions of the tribunal concerning the
entire dispute;

(vii) the opinion of each of the respective arbitrators if there is a
difference of opinion within the tribunal;

(viii) the holdings of the award,

(ix) the place and date of the award; and

(x)  the signatures of the members of the tribunal. The failure of
an arbitrator to sign an award, because of illness or death, if
noted in the award itself, will not affect the enforceability of
the award (Article 54(2) of the Arbitration Law).

Furthermore, Article 54 paragraph (3) of the Arbitration Law
provides that the award shall set forth a time period within which
the award must be implemented.

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

Under Article 58 of the Arbitration Law, arbitral tribunals’ power
to correct awards is limited only to administrative mistakes and/or
adding or reducing a claim in such award. Such power comes to
effect only if the parties request a correction within 14 (fourteen)
days after the award is received.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

The only available actions to challenge an arbitral award based on
the Arbitration Law are the request for annulment for arbitration sited
in Indonesia and refusal to enforce an international arbitral award.

Article 70 and Article 71 of the Arbitration Law provide that parties

can file an application for the annulment of an arbitral award to the

Central Jakarta District Court where the defendant resides in case

the decision being challenged contains the following elements:

a) letters or documents submitted in the hearings are
acknowledged to be false or forged or are declared to be
forgeries after the award has been rendered;

b) after the award has been rendered, documents are found
which are decisive in nature and which were deliberately
concealed by the opposing party; or

c) the award was rendered as a result of fraud committed by one
of the parties to the dispute.

The elucidation of Article 70 of the Arbitration Law further states

that the above reasons must be proven by a court’s decision.

However, the length of time in obtaining a final and binding decision

in Indonesia itself may take approximately 5 (five) years or more.

Meanwhile, the enforcement of an arbitral award may be refused
if the award violates public policy as contemplated in Article
66(c) of the Arbitration Law. Under Article 4(2) of the Supreme
Court Regulation No. 1 of 1990, public policy is defined as the
fundamental principles of the Indonesian legal system and society.
This definition is indeed very general. Yet, no further elaboration
is provided. In practice, the court has and will often exercise wide
discretion to interpret this term on a case-by-case basis. The Central
Jakarta District Court has jurisdiction over the recognition and
enforcement of international arbitration awards, including to refuse
the arbitral award if it is deemed to not comply with Indonesian
public policy.

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

The basis of a challenge against an arbitral award cannot be
excluded by agreement since the provisions of the challenge itself
do not permit any waiver from the parties to exclude such basis of
the challenge.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

Based on the elucidation of Article 60 of the Arbitration Law, it
is provided that an arbitral award constitutes a final decision and,
therefore, it is not possible to appeal an arbitral award. As such, the
agreement of the parties will not be able to expand any provisions
related to the appeal of an arbitral award under Indonesian law.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

As elaborated above, an arbitral award is not subject to appeal under
the Arbitration Law. Nonetheless, the decision of the court rejecting
the enforcement of an award can be appealed to the Supreme Court
and must be decided by the Supreme Court within 90 (ninety)
days as of the registration of the appeal. A decision approving the
enforcement of the award cannot be appealed.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Yes, Indonesia has ratified the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards by
virtue of Presidential Decree Number 34 1981, on 5 August 1981.
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Indonesia agreed to ratify the New York Convention with the
following reservations:

i international arbitral awards which may be recognised and
enforced in Indonesia are only those relating to commercial
disputes; and

ii. the recognition of awards has to be on the basis of reciprocity,
i.e., rendered in a country which, together with Indonesia, is a
party to an international convention regarding the recognition
and enforcement of foreign arbitral awards.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, Indonesia has not signed and/or ratified any regional
Conventions concerning the recognition and enforcement of arbitral
awards.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

Although, in general, the national courts in Indonesia honour the
recognition and enforcement of arbitration awards in the same way
as a court judgment, the practice of the recognition and enforcement
of arbitration awards, especially for international arbitration awards,
varies.

If a party intends to enforce an award, firstly it has to be identified
whether the award is a domestic or international arbitration award
under the Arbitration Law (see question 2.2 above on the definition
of an international arbitral award). In the case of a domestic arbitral
award, the procedure for enforcement is as follows:

a. the tribunal or its authorised proxy must deliver and register
the original or an authentic copy of the award to the Clerk
of the District Court within 30 (thirty) days of the award’s
issuance (Article 59 paragraph (1) of the Arbitration Law);

b. failure to register the arbitration award pursuant to the above
requirement shall render the award unenforceable (Article 59
paragraph (4) of the Arbitration Law);

c. in the event that the losing party fails to perform its obligations
under the arbitral award, the award shall be enforced by order
of the Chief Judge of the District Court at the request of the
winning party (Article 61 of the Arbitration Law);

d. the order of the Chief Judge shall be rendered within 30
(thirty) days following the filing of the request for execution
with the Clerk of the District Court (Article 62 paragraph (1)
of the Arbitration Law). In practice, however, the issuance
of such order may take longer — it may take approximately 2
(two) months;

e. the Chief Judge of the District Court must firstly examine
the arbitral award to determine that it is based on a valid
arbitration agreement and that the dispute is arbitrable as
a matter of law and that the award is consistent with good
morals and public policy (Article 62 paragraph (2) of the
Arbitration Law);

f. a decision of the Chief Judge of the District Court that an
award is not enforceable for the above reasons may not be
appealed (Article 62 paragraph (3) of the Arbitration Law);

g. the Chief Judge of the District Court must not examine the
reasoning of the arbitral award (Article 62 paragraph (4) of
the Arbitration Law); and

h. once endorsed for enforcement by the Chief Judge of the

District Court, the award may be executed in the same
manner as a final and binding court decision in a civil case.

Under Articles 65 and 66 of the Arbitration Law, the enforcement of
an international arbitral award must be applied to the Central Jakarta
District Court. The award concerned must fulfil the following
requirements:

a. the award is issued by an arbitrator or arbitral tribunal in a
country with which Indonesia has a treaty, whether bilateral
or multilateral, regarding the recognition and enforcement of
an international arbitral award;

b. the award is in the domain of commercial law according to
Indonesian law; and

c. the award does not violate Indonesian rules of public policy.

The award can be enforced by an exequatur (a writ of execution)

from the Chairman of the Central Jakarta District Court. The

Arbitration Law requires, as a prerequisite to the issuance of an

exequatur, the registration of the award directly by the arbitrator(s)

or by the disputing parties who have been given the authority to
represent the arbitrator(s) by power of attorney. In practice, the
latter is commonly chosen as it is more practicable. The power of
attorney must be notarised and further legalised by the Indonesian

Consulate/Embassy having jurisdiction over the arbitrator or

arbitration institution (in case of institutional arbitration). The

following documents must be submitted when registering the award:

a. an original or authentic copy of the international arbitral
award and a sworn translation in the Indonesian language;

b. an original or authentic copy of the arbitration agreement and
a sworn translation in the Indonesian language;

c. an official statement from the diplomatic representative of the
Republic of Indonesia in the country where the international
arbitral award was issued, certifying that the country where
the arbitral award was issued is a party to bilateral and
multilateral agreements on the recognition and execution of
international arbitration decisions (the New York Convention)
with Indonesia;

d. a notarised and legalised Power of Attorney (PoA) from the
arbitrator(s) to the disputing parties to register and enforce
the award at the Central Jakarta District Court; and

e. a notarised and legalised Substitution Power of Attorney
from the party who wishes to enforce the award to its legal
representative (in the case where the party is represented
by lawyers) to register and enforce the award at the Central
Jakarta District Court.

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

The Arbitration Law is clear that arbitral awards are final and
binding. They may not be appealed, although they may be annulled,
and the Chief Judge of the relevant District Court may refuse to
order the enforcement of a domestic arbitral award, or the Chief
Judge of the Central Jakarta District Court may refuse to order the
recognition and enforcement of an international arbitral award. To
this extent, they are res judicata (or ne bis in idem, to follow the
terminology preferred in Indonesia).

That said, in practice, it is not uncommon for parties facing an
unfavourable arbitral award or the likelihood of an unfavourable
arbitral award to attempt to commence court proceedings grounded
on theories of an unlawful act (similar to common law theories of
tort). Since an unlawful act gives rise to remedies as a matter of
law, rather than contract, some courts will hold that the tort claims
falls outside of the scope of the contract to which an arbitration
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clause pertains. In more sophisticated forms, the claim may be that
the contract itself is the result of fraud or another unlawful act. In
these circumstances, some Indonesian courts will accept jurisdiction
and try the matter without regard to the arbitral award or ongoing
arbitral proceedings.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

The Arbitration Law does not provide further elaboration of the
definition of public policy or public order. Article 66 section ¢ of
the Arbitration Law only provides that the international arbitral
award can only be enforced in Indonesia to the extent that the award
is not contradictory to public policy. However, Article 4(2) of the
Supreme Court Regulation No. 1 of 1990 defines public policy
as the fundamental principles of the Indonesian legal system and
society. This definition is indeed very general.

There is no guideline in the interpretation of the public policy itself
since court judgments refusing enforcement of international arbitral
awards based on public policy grounds vary depending on the nature
of the case. Thus, it is not possible to infer a definite interpretation
of what public policy is for refusing the enforcement of an arbitral
award.

12 Confidentiality

13.2 What, if any, interest is available, and how is the rate
of interest determined?

The Arbitration Law does not specifically regulate the application of
interest to a monetary award. However, as a matter of legal practice,
court-imposed interest is 6% per annum; this is based on Staatsblad
No. 22 1848. A different rate of interest may be imposed if provided
in the contract on which the claim is based.

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Article 77, paragraphs (1) and (2), of the Arbitration Law regulates
the arbitration fee to be charged to the losing party. However, in
the event that the claim is only partially granted, the arbitration
expenses shall be charged to the parties in equal proportions. Costs
and expenses do not include legal counsels’ fees and expenses.
Legal counsel expenses are not permitted to be charged to the losing
party under Article 379 of HIR.

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

An arbitration award is not subject to tax law.

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

The confidentiality clause governed in the Arbitration Law is
stipulated in Article 27 of the Arbitration Law. It states that hearings
of arbitration disputes shall be closed to the public. Inits elucidation,
the purpose of this Article is to protect the confidentiality of the
arbitration proceeding itself.

There is no stipulation with regards to the exclusion of the
confidentiality of an arbitration proceeding. There is no specific
law that governs the confidentiality issue except for the Arbitration
Law mentioned above.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

The Arbitration Law does not provide further elaboration as to
whether disclosed information in arbitral proceedings can be
referred to and/or relied on in subsequent proceedings.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

There is no regulation on restrictions on third parties, including
lawyers, funding claims. There is also no prohibition on contingency
fees; however, this is an uncommon practice in Indonesia. To our
knowledge, “professional” funders for litigation or arbitration are
uncommon in Indonesia.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”’)?

Yes, Indonesia has ratified the Washington Convention on the
Settlement of Investment Disputes Between States and Nationals
of Other States (1965), or the ICSID Convention, by virtue of Law
No. 5 of 1968 on Investment Dispute Settlement between State and
Foreign Nationals.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

The Arbitration Law does not specify the types of remedies
(including damages) that are available in arbitration. In general,
the types of damages awarded in arbitration are the same in the
Indonesian Civil Court. Furthermore, the concept of punitive
damages is not available under Indonesian law.

Pursuant to UNCTAD’s IIA Navigator and Sixteenth Report on G20
Investment Measures on 10 November 2016, Indonesia is currently
party to 71 BITs with other states even though only 27 are currently
in force. Additionally, Indonesia is also a party to 18 treaties
containing investment provisions. The status of the remaining BITs
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and investment treaties can be seen on: http://investmentpolicyhub.
unctad.org/IIA/CountryBits/97#iialnnerMenu.

15 General

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

No; there is no standard terminology or model language that has
been adopted in Indonesian investment treaties. Nevertheless, all
investment treaties to which Indonesia is a party choose arbitration
as their dispute settlement resolution. Most BITs stipulate ICSID
Arbitration, but some refer to ad hoc arbitration under UNCITRAL
Arbitration Rules.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

Theoretically, state immunity will be waived in the event that
Indonesia has positioned itself as a party with regards to jurisdiction
and execution. However, there have not been any examples of
a case where the issue of state immunity has been raised in the
national courts of Indonesia.

Do note that if it concerns a request for the enforcement of an
international arbitration award, Article 66(e) of Arbitration Law
provides that it must be requested to the Supreme Court which is
later transferred to the Central Jakarta District Court. Once the
enforcement and recognition are successful, execution may follow.

The Indonesian government is currently drafting a new government
regulation on a dispute settlement mechanism for investment
disputes between the Indonesian government and investors. The
regulation aims to provide a more precise procedure, timeframe and
alternative when an investor intends to seek remedy to protect its
investment. However, to date, this government regulation draft is
not yet finalised and there is a possibility that the provisions in the
draft might be altered.

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

To the best of our knowledge, the arbitration institutions in
Indonesia have not adopted any significant changes to their rules
or arbitration procedures that might be relevant in dealing with the
current arbitration issues.
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1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

An arbitration agreement must be in writing (Art. 13.2 of the
Japanese Arbitration Act, Act No. 138 of 2003, as amended, the
“Arbitration Act”). (Unless otherwise indicated, article and chapter
numbers referred to in this chapter are those of the Arbitration Act.)
An arbitration agreement is in writing when the agreement is reduced
to: (i) the documents signed by the parties; (ii) the correspondence
exchanged by the parties, including those sent by facsimile
transmissions and other communication devices which provide
written records of the communicated contents to the recipient; and
(iii) other written instructions. Additionally, electromagnetic records
(i.e. email transmissions) are deemed to be in writing (Art. 13.4).

1.2 What other elements ought to be incorporated in an

arbitration agreement?

The Arbitration Act does not stipulate specific elements to be
incorporated in an arbitration agreement. In practice, the elements
usually incorporated are: (i) the parties; and (ii) the scope of the
submission to arbitration. In addition, the following elements should
be included: (i) applicable arbitration rules; (ii) applicable rules of
evidence; (iii) place of arbitration; (iv) number of arbitrators; (v)
language to be used in the procedure; (vi) required qualification and
skills of the arbitrator(s); (vii) waiver of sovereign immunity; and
(viii) confidentiality agreement.

1.3 What has been the approach of the national courts to

the enforcement of arbitration agreements?

Japanese courts are friendly to arbitration agreements in general.
Unlike the UNCITRAL Model Law, Japanese courts do not directly
refer the case to arbitration, but dismiss the lawsuit in favour of
an arbitration agreement. To this end, the defendant should file a
motion to dismiss prior to the first court hearing (Art. 14.1).

2 Governing Legislation

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The Arbitration Act governs the enforcement of arbitration agreements

in Japan. It was enacted in 2003 and became effective on March
1, 2004. The English translation of the Arbitration Act is available
at the following website (please note that this English translation
may not reflect the amendments made after 2003): http:/www.
japaneselawtranslation.go.jp/law/detail/?id=2155&vm=04&re=02.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

Yes. The Arbitration Act applies equally to both domestic and

international arbitration.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant

differences between the two?

Yes, the Arbitration Act is basically in line with the UNCITRAL Model
Law, but there are a couple of differences on the following points:

Enforcement of Arbitration Agreement (Art. 14.1). The national

court will dismiss a case brought before it if it finds that the parties’
arbitration agreement is valid. The court will not order the case to
be submitted to arbitration. Please see question 1.3 above.

Promotion of Settlement (Art. 38.4). The Arbitration Act stipulates

that the tribunal may attempt to settle the dispute. Generally
speaking, Japanese practitioners, including arbitrators, prefer to
settle the dispute rather than to make an arbitration award. This
provision requires the parties’ consent for the tribunal’s attempt
to settle, to avoid the situation that arbitrators place unnecessary
pressure upon the parties for settling the case. Parties may withdraw
their consent at any time until the settlement is reached.

Arbitrator’s Fee (Art. 47). Unless otherwise agreed to by the parties,
arbitrators can determine their own fees, while the UNCITRAL
Model Law does not have such provisions. Since the fee schedules of
arbitration institutions are usually applied to institutional arbitrations;
in practice, this provision only applies to ad hoc arbitration.

Deposit for Arbitration Costs (Art. 48). Unless otherwise agreed to
by the parties, arbitrators may order that the parties deposit an amount
determined by the arbitral tribunal as the preliminary arbitration costs.

Consumer Dispute Exception (Supplementary Provision Art. 3). The

Arbitration Act confers consumers a unilateral right to terminate the
arbitration agreement entered into between a consumer and a business
entity. Arbitration proceedings may be carried on if: i) the consumer
is the claimant of the arbitration; or ii) the consumer explicitly waives
the right to discharge after the arbitral tribunal explains about the
arbitration procedure to the consumer at an oral hearing.
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Employment Dispute Exception (Supplementary Provision Art. 4).
An arbitration agreement between an employer and an employee
with respect to future disputes over employment is invalid.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

Under the Arbitration Act, there are no mandatory rules specifically
governing international arbitration proceedings sited in Japan.

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

“Arbitrability” is broadly defined in Japan to cover a variety of civil
and commercial disputes. Unless otherwise provided by law, civil and
commercial disputes that may be resolved by settlement between the
parties (excluding that of divorce or separation) are “arbitrable” (Art.
13.1). However, a matter is not “arbitrable” if the final decision of the
dispute may be binding on third parties. Although there are few laws
which explicitly deny “arbitrability”, the following subject matters are
generally considered to NOT be “arbitrable”: (i) validity of intellectual
property rights granted by the government, e.g. patents, utility models
and trademarks; (ii) shareholders’ action seeking revocation of a
resolution of the shareholders’ meeting; (iii) administrative decisions
of government agencies; and (iv) insolvency and civil enforcement
procedural decisions. In addition, Art. 4 of Supplementary Provisions
to Arbitration Act provides that, for the time being until otherwise
enacted, any arbitration agreements concluded on or after March
1, 2004, the subject of which constitutes individual labour-related
disputes that may arise in the future, shall be null and void.

3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Yes. The Arbitration Act has adopted the Kompetenz-Kompetenz
rule, and Art. 23.1 provides that: “[t]he arbitral tribunal may rule on
assertion made in respect of the existence or validity of an arbitration
agreement or its own jurisdictions (which means its authority to
conduct arbitral proceedings and to make arbitral awards)”.

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

The court will dismiss the lawsuit if the defendant files a timely
motion to dismiss. If the defendant fails to file a timely motion to
dismiss, the court will proceed to hear the merits of the case. See
also question 1.3 above.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

own jurisdiction. If the arbitral tribunal affirms its jurisdiction,
either party, within 30 days of the receipt of the ruling, may request
the relevant court to review such ruling (Art. 23.5).

In addition, courts may address the issue of jurisdiction of the
arbitral tribunal at the stage of enforcement and/or enforceability of
an arbitration award.

The court will conduct the de novo review of the tribunal’s decision
in respect of its jurisdiction. In other words, the court will not be
bound by the tribunal’s decision itself, and will review the tribunal’s
jurisdiction case independently from the tribunal’s own decision.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

As a principle, an arbitration agreement is binding only upon the
parties to the arbitration agreement. In the case of a joint venture,
the participants to the joint venture may be bound to the arbitration
agreement to which the joint venture is a party. Furthermore, the
court extended the scope of an arbitration agreement with respect to
the parties to the arbitration proceedings as a result of applying New
York law (which was chosen by the parties as governing law) to the
interpretation of the arbitration agreement. K.K. Nihon Kyoiku Sha
v. Kenneth J. Feld, 68 Hanrei Jiho 1499 (Tokyo H. Ct., May 30,
1994); appeal to the Supreme Court denied, 51 Minshu 3709 (Sup.
Ct., Sep. 4, 1997).

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

There is no provision related to limitation periods for the
commencement of arbitrations. Under Japanese law, the rules
of limitation periods are substantive rather than procedural.
Accordingly, parties may choose the law of limitation pursuant to
the conflict of laws in Japan (namely, the Act on General Rules of
Application of Laws (Act No. 78 of 2007)).

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Neither the Arbitration Act nor the Bankruptcy Act provides any
specific provisions as to how ongoing arbitration proceedings will be
affected by insolvency proceedings with respect to the parties to the
arbitration. In addition, there is no particular case law on this point.
Thus, it is difficult to define the effect in Japan of pending insolvency
proceedings upon arbitration proceedings, while an academic
authority argues that the arbitration proceedings shall be suspended
upon the commencement of insolvency proceedings on the parties
and shall be resumed once a bankruptcy trustee is appointed.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

Based on the Kompetenz-Kompetenz rule (Art. 23.1; see also
question 3.2 above), the arbitral tribunal will primarily review its

Primarily, the arbitral tribunal shall apply the law agreed by the
parties as applicable to the substance of the dispute. If the parties
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fail to agree on the applicable law, the tribunal shall apply such law
of the state with which the dispute is most closely connected (Arts.
36.1 and 36.2). Notwithstanding these provisions, the tribunal shall
decide ex aequo et bono when the parties have expressly authorised
it to do so (Art. 36.3). In addition, in the case of a contract dispute,
the tribunal shall decide in accordance with the terms of the contract
and shall take into account the applicable usages, if any (Art. 36.4).

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law

chosen by the parties?

Generally speaking, in those cases where regulatory issues (e.g.
issues relating to labour law, antimonopoly law and patent law) are
involved, mandatory laws may prevail over the laws chosen by the
parties to the arbitration.

4.3 What choice of law rules govern the formation,

validity, and legality of arbitration agreements?

According to Art. 44.1[2] of the Arbitration Act, validity of an
arbitration agreement should be subject to the law agreed by both
parties as an applicable law, or in case of failing, to the laws of Japan.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

There are no specified limits to the selection of arbitrators, i.e.
parties may agree on the number, required qualification and skills of
arbitrators, and the methods of the selection.

5.2 If the parties’ chosen method for selecting arbitrators

fails, is there a default procedure?

Yes. The Arbitration Act provides a default procedure for selecting
arbitrators, which is basically the same as that of the UNCITRAL
Model Law.

5.3 Can a court intervene in the selection of arbitrators? If

so, how?

Yes. Courts can select arbitrators upon the request of either party if
there is no agreement between the parties with respect to the selection
of arbitrators, or the parties and/or party-appointed arbitrators fail to
select arbitrators. In selecting arbitrators, the court shall take into
account the following factors: (i) the qualifications required of the
arbitrators by the agreement of the parties; (ii) the impartiality and
independence of the appointees; and (iii) whether or not it would be
appropriate to appoint an arbitrator of a nationality other than those
of the parties (Art. 17.6).

In a maritime dispute case between a Japanese company and
an Indian distributor, the court selected an attorney listed in the
candidate list of the Tokyo Maritime Arbitration Commission of
the Japan Shipping Exchange (“TOMAC”) as the sole arbitrator.
Although the court seemed to have considered the nationalities
of the parties, it chose a Japanese arbitrator on the basis that all
listed candidates of TOMAC were Japanese nationals and that the
foreign party did not mention its preference on the nationality of the
arbitrator during the proceeding. Case No. Heisei 15 (wa) 21462,
1927 Hanrei Jihou 75 (Tokyo D. Ct., Feb. 9, 2005).

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential

conflicts of interest for arbitrators?

Reasonable doubt as to the impartiality and independence of the
arbitrators can be the grounds for challenging them (Art. 18.1[2]).
In order to secure the effectiveness of such a ‘challenge’ system,
both arbitrator candidates and arbitrators are obliged to disclose
all the facts which may raise doubts as to their impartiality or their
independence (Arts. 18.3 and 18.4).

The “IBA Guidelines on Conflicts of Interest in International
Arbitration” are widely recognised among international arbitration
practitioners in Japan. Further, the Japan Association of Arbitrators
(“JAA”) published a “Code of Ethics for Arbitrators” in 2008. The
JAA’s Code of Ethics provides a standard for compliance with
regard to the neutrality and impartiality of arbitrators.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Yes, but, in principle, the Arbitration Act allows parties to have broad
autonomy and the arbitral tribunal to have broad discretion (Art. 26).
The mandatory rules concerning “equal treatment of parties”, “due
process” and “public order” (Arts. 25 and 26.1). In addition, the
Arbitration Act provides “default rules” with respect to the procedure,
including: waiver of right to object (Art. 27); place of arbitration
(Art. 28); commencement of arbitral proceedings and interruption
of limitation (Art. 29); language (Art. 30); time restriction on parties’
statements (Art 31); procedure of hearings (Art. 32); default of a
party (Art. 33); an expert appointed by an arbitral tribunal (Art. 34);
and court assistance in taking evidence (Art. 35).

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps

that are required by law?

Yes. In arbitration proceedings, certain procedural steps are required
under the Arbitration Act, which include: equal treatment and due
process (Art. 25); tribunal’s authority (Kompetenz-Kompetenz) (Art.
23.1); time limitation for arguing the tribunal’s jurisdiction (Art.
23.2); prior notice of oral hearings (Art. 32.3); accessibility to the
other party’s brief and all of the evidence (Art. 32.4); form of awards
(Art. 39); and completion of arbitral proceedings (Art. 40). The
Arbitration Act further provides rules for arbitration proceedings
which involve a court’s intervention and/or assistance (Art. 35).

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

Except for those general rules that govern legal practice in Japan,
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there are no particular rules that govern the conduct of counsel from
Japan in arbitral proceedings sited in Japan.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

The Arbitration Act provides the arbitral tribunal with a wide range
of powers with respect to arbitral proceedings. For example, the
party who intends to request the court to assist with the examination
of evidence, e.g. witnesses, expert witnesses and written evidence,
shall obtain the tribunal’s prior consent (Art. 35.2). The Arbitration
Act also gives the arbitral tribunal powers to determine on its
jurisdiction (Kompetenz-Kompetenz) (Art. 23.1) and to render
interim measures (Art. 24).

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

The Attorney Act (Act No. 205 of 1949) strictly prohibits non-
lawyers (including lawyers admitted in foreign jurisdictions) from
performing legal business in Japan (The Attorney Act, Art. 72). A
foreign lawyer registered in Japan may handle some legal business
in Japan, but only to the extent that the Act on Special Measures
concerning the Handling of Legal Services by Foreign Lawyers (Act
No. 66 of 1986, the “Foreign Lawyers Act”) allows them. On the
other hand, the Foreign Lawyers Act explicitly sets out an exception
to those restrictions, saying that lawyers admitted in foreign
jurisdictions (whether registered in Japan or not) may represent
in international arbitration proceedings, including settlement
procedures (Arts. 5-3 and 58-2 of the Foreign Lawyers Act).

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

There are no statutory laws or rules providing for arbitrator
immunity in Japan.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

No. Courts may intervene or support arbitration proceedings only
when requested by the parties to the arbitration. Once the arbitral
tribunal is composed, procedural issues arising during the arbitration
procedure should be handled by the tribunal (Art. 23.1).

7 Preliminary Relief and Interim Measures

7.1 s an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Yes (Art. 15). Upon request of a party to the dispute, courts can
grant preliminary relief at any time before or during the arbitral
proceedings, in respect of any civil dispute subject to arbitration.

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

The courts will assess whether the requirements for the granting of
preliminary or interim relief as stipulated in the Civil Provisional
Remedies Act (Act No. 91 of 1989, “CPRA”) have been satisfied.
In order for the courts to grant preliminary or interim relief, (i) the
right or relationship of rights to be preserved, and (ii) the necessity
for preliminary or interim relief must be evidenced by making a
prima facie showing. Further, the courts may order either party to
provide appropriate security for the preliminary or interim relief.
In practice, the arbitral tribunal’s ability to order its own effective
interim measures may influence the court’s decision as regards to
the necessity requirement of (ii) above.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

Japanese courts will not issue an anti-suit injunction in aid of
arbitration under any circumstances.

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

Yes. Both courts and arbitral tribunals may order either party to
provide appropriate security for interim measures (Art. 24.2 and
relevant provisions of the CPRA).

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

The Arbitration Act does not provide for the enforcement of
preliminary relief and interim measures ordered by arbitral
tribunals. It is generally considered that Japanese courts will not
enforce preliminary relief and interim measures ordered by arbitral
tribunals in Japan or in other jurisdictions.

8 Evidentiary Matters

Yes (Art. 24). The arbitral tribunal can award preliminary and
interim relief when it considers it necessary. Usually, preliminary
relief is used to maintain the status quo. The tribunal can exercise
such powers without any assistance of the court. However, the
preliminary relief rendered by the arbitral tribunal shall not be
recognised or enforced by courts.

8.1 What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The Arbitration Act does not provide any specific rules of evidence.
Instead, it gives arbitral tribunals the authority to determine the
admissibility of evidence, necessity for taking evidence and
probative value of evidence (Art. 26.3). Generally speaking, most
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practitioners in Japan, including both attorneys and arbitrators,
usually follow Japanese evidence rules, which do not include fully-
fledged discovery. In the meantime, the “IBA Rules on the Taking of
Evidence in International Arbitration” are being widely acknowledged
by Japanese practitioners of international commercial arbitration.

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

The Arbitration Act provides the arbitral tribunal with a wide range
of powers with respect to arbitral proceedings, including disclosure
of documents and examination of witnesses (Arts. 26.2 and 26.3).
Under Japanese law, however, since arbitrators do not have subpoena
powers, they must request the assistance of national courts if they wish
to compel the production of documents in possession of third parties,
or to compel the attendance of witnesses. See also question 8.3.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/

discovery or requiring the attendance of witnesses?

Unless otherwise agreed by the parties, courts can assist with taking
evidence upon request of the tribunal or of a party (Art. 35.1). The
requesting party shall obtain the tribunal’s consent prior to the
request. The court’s assistance, including a document production
order, examination of witnesses and obtaining expert opinions, is
subject to the Code of Civil Procedure (Act No. 109 of 1996, as
amended, “CCP”).

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must withesses be sworn in

before the tribunal and is cross-examination allowed?

It is left up to the arbitral tribunal’s discretion to decide how it
handles evidence and testimony, unless otherwise agreed by the
parties (Art. 26.3). As long as the tribunal finds it necessary and
appropriate, written testimony may be admitted. If such testimony
is admitted, the tribunal usually allows the other party to cross-
examine the witness in the hearing.

8.5 What is the scope of the privilege rules under

the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is

privilege deemed to have been waived?

Under Japanese law, there is no clear categorical concept of “attorney-
client privilege” with respect to the production of documents. As
long as the tribunal follows Japanese rules of evidence, attorney-
client privilege rarely poses an issue because fully-fledged discovery
is rarely conducted. However, if the arbitral proceedings give rise to
such issue, arbitrators will usually respect attorney-client privilege.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

Arbitral awards must be in writing. The majority of arbitrators must

sign the award. If one or more arbitrator(s) cannot sign the award,
reasons must be provided as to why they cannot. Reasons for
conclusions, the date, and the place of arbitration must be included in
the award (Art. 39). Where the settlement of parties is reduced to the
form of an arbitral award, the arbitral tribunal should explicitly mention
such background information (Art. 38). There is no requirement under
the Arbitration Act that the arbitrators must sign every page.

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

Under the Arbitration Act, the arbitral tribunal has the power to
correct any miscalculation, clerical error or any other similar error in
the arbitral award, upon the request of the parties or by its authority
(Art. 41). The arbitral tribunal may also interpret a specific part
of the arbitral award upon request by a party (Art. 42). If a party
requests the correction or interpretation of an award, the request
must generally be made within 30 days from the date of the receipt
of notice of the arbitral award (Art. 41(2), Art. 42(3)). Unlike the
UNCITRAL Model Law, there is no time restriction with respect to
corrections made by the arbitral tribunal on its own authority.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

Parties are entitled to request the court to “set aside” an arbitral
award on the following basis: (i) the arbitration agreement is not
valid; (ii) the party making the application was not given notice
as required under Japanese law during the proceedings to appoint
arbitrators or during the arbitral proceedings; (iii) the party making
the application was unable to defend itself in the proceedings;
(iv) the arbitral award contains decisions on matters beyond the
scope of the arbitration agreement or the claims in the arbitral
proceedings; (v) the composition of the arbitral tribunal or the
arbitral proceedings were not in accordance with the provisions
of Japanese law (or where the parties have otherwise reached an
agreement on matters concerning the provisions of the law that is
not in accordance with public policy); (vi) the claims in the arbitral
proceedings relate to disputes that cannot constitute the subject of
an arbitration agreement under Japanese law; or (vii) the content of
the arbitral award is in conflict with the public policy or the good
morals of Japan (Art. 44.1).

Regarding (iii) above, a recent court decision articulated that
“unable to defend” shall mean that there was a material procedural
violation in the arbitration proceedings (i.e. the opportunity to
defend was not given to the party throughout the proceedings).
With respect to (vii) above, the same court also said that merely
claiming that the factual findings or ruling of the arbitration tribunal
were unreasonable should not be regarded as a valid basis for setting
aside the award. In re American International Underwriters, Ltd.,
1304 Hanrei Taimuzu 292 (Tokyo D. Ct., July 28, 2009).

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

There are no explicit provisions in the Arbitration Act which allow
parties to agree to exclude any grounds for challenging an arbitral
award. It is generally considered that the parties may not waive
their rights to set aside arbitral awards.
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10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

Probably not. There are no explicit provisions in the Arbitration
Act which restrict parties from expanding the grounds for appealing
or challenging the arbitral award. However, the court, in obiter,
rejected the parties’ argument to set aside the award based on an
additional ground set out in the mutual agreement by the parties.
Descente Ltd v. Adidas-Salomon AG et al., 123 Hanrei Jiho 1847
(Tokyo D. Ct., Jan. 26, 2004).

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

No appeal is allowed against an arbitral award; however, a party
can file with a competent district court a motion to set aside the
award. Such motion should be made within three months upon the
receipt of the arbitration award or before the enforcement decision
has become final and conclusive (Art. 44.2).

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

Arbitral awards, irrespective of whether or not the arbitration took
place in the territory of Japan, shall have the same effect as a final
and conclusive judgment (Art. 45.1). This provision is generally
understood to mean that an arbitral award shall be pled as res
Jjudicata.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

As per Art. 45.2[9] of the Arbitration Act, Japanese courts will
consider if the enforcement of the award will be in conformity with
the laws of Japan, whether it is procedural law or substantive law.
This standard is basically the same as the one used to set aside an
arbitral award (Art. 44.1[8]).

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Yes. Japan acceded to the New York Convention on June 20,
1961. The New York Convention became effective in Japan from
September 18, 1961, with a reservation of reciprocity. Since
the New York Convention has direct effect in Japan, there is no
domestic statute implementing the New York Convention. On the
other hand, foreign awards of a non-signatory country/region to the
New York Convention, such as Taiwan, can be enforced according
to the relevant provision of the Arbitration Act (Art. 46).

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No. Although several bilateral treaties refer to commercial
arbitration, none of them provides simpler enforcement procedures
than that of the New York Convention.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

As the New York Convention has a direct effect in Japan, parties
can simply follow the procedural requirements stated in the New
York Convention. As required in the New York Convention, parties
need to prepare a Japanese translation of the award if it is written in
a foreign language.

The Arbitration Act does not have a particular provision with
respect to confidentiality. It is entirely up to the parties’ agreement
or the relevant institutional rules for arbitration rules applied
to the procedure. At the same time, the rules of most arbitration
bodies in Japan, such as the Japan Commercial Arbitration
Association (“JCAA”) and TOMAC, have provisions in respect of
confidentiality. As confidentiality of arbitration proceedings relies
on the rules of each arbitration organisation, the confidentiality
of arbitration proceedings has the same protection as an ordinary
confidentiality agreement.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

The Arbitration Act does not explicitly prohibit parties from referring
to information disclosed in the course of arbitral proceedings.
Accordingly, unless otherwise agreed by the parties, or provided for
in the relevant institutional rules for arbitration, parties may refer to
the information disclosed in the previous arbitration in subsequent
court proceedings.

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

No. However, “punitive damages” that exceed compensatory
damages might not be enforced by Japanese courts, as courts may

WWW .ICLG.COM

ICLG TO: INTERNATIONAL ARBITRATION 2018

© Published and reproduced with kind permission by Global Legal Group Ltd, London



Anderson Mori & Tomotsune

Japan

find that the concept of punitive damages is against the “public
policy” in Japan. Under the New York Convention (Art. 2(b))
and the Arbitration Act (Arts. 45 and 46), courts may reject the
enforcement of an award if is contrary to the “public order” of
Japan. A foreign judgment which contained punitive damages,
claimed separately from compensatory damages, has been rejected
by the court on the grounds that the enforcement of which would be
contrary to “public order”. Mansei Industrial K.K. v. Northcon [1],
51 Minshu 2530 (Sup. Ct., Jul. 11, 1997).

13.2 What, if any, interest is available, and how is the rate
of interest determined?

It is up to the relevant provisions of the applicable substantive law.
Where Japanese law applies to the merits of the case, the arbitral
tribunal will award such interest as stipulated in the contract, or in
the Japanese statute (which is 6% per annum in commercial matters
and 5% per annum in other civil matters).

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

The Arbitration Act provides for the rules with respect to the costs
of the arbitration proceedings. As a general rule, each party to
the arbitration shall bear the costs it has disbursed in the arbitral
proceedings, unless otherwise agreed by the parties (Art. 49.1). Ifiit
is so indicated by the agreement of the parties, the arbitral tribunal
may, in an arbitral award or in an independent ruling, determine
the apportionment between the parties of the costs (Art. 49.2). The
ruling on the cost by the tribunal shall have the same effect as an
arbitral award (Art. 49.3).

13.4 Is an award subject to tax? If so, in what

circumstances and on what basis?

Payment made pursuant to an arbitral award may be subject to
relevant taxes in Japan. The basis of such may differ depending on
the nature of the payment and the underlying dispute.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

Yes. Japan signed it on September 23, 1965 and ratified it on August
17, 1967.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Japan has entered into 43 BITs (including Economic Partnership
Agreements with investment sections) as of April 2017, most of
which explicitly allow parties to resort their disputes to the ICSID.
Also, Japan is a member country of the Energy Charter Treaty.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

Japan does not have standard terms or model language that it uses in
its investment treaties. As to what types of protection are available
and what conditions have to be satisfied under the investment treaty,
the provisions of the relevant treaty must be carefully examined.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

The Supreme Court of Japan ruled that, while sovereign activities
shall be immune from liability, liabilities which arose from non-
sovereign activities, such as commercial transactions, of the foreign
government will not be exempt. Tokyo Sanyo Trading K.K. v.
Islamic Republic of Pakistan, 60 Minshu 2542 (Sup. Ct., Jul. 21,
2006). New legislation with respect to the immunity of a foreign
state, which came into effect on April 1, 2010, basically traces the
above Supreme Court ruling.

15 General

In general, funding by a third party is not specifically prohibited.
However, attorneys are not allowed to lend money to their client
unless there are special circumstances, such as in the event of an
emergency, which require the advance payment of litigation costs.
“Professional” funders are not active in the market for litigation or
arbitration.

Contingency fee arrangements are not specifically prohibited.
However, attorneys’ fees must always be appropriate and
contingency fee arrangements might be considered inappropriate if
they result in the amount of the attorneys’ fees becoming extremely
high in comparison to the benefit obtained by their clients.

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

In June 2017, the Cabinet of Japan approved “Basic Policy on
Economic and Fiscal Management and Reform 2017”, which aimed
to “develop a foundation to activate international arbitration” in
Japan as one of the important policies of the Japanese Government.
Under the cooperation of the public and private sectors, in February
2018, the Japan International Dispute Resolution Center (“JIDRC”)
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was established. On May 1, 2018, the Japan International Dispute
Resolution Center (Osaka) (JIDRC-Osaka), the state-of-the-art
facilities dedicated to resolving international disputes (international
arbitration and ADR), started its operations. Also, the JIDRC plans
to establish the same facilities for a hearing of arbitration and other
types of ADR in Tokyo, the JIDRC-Tokyo, in 2019.

As to international commercial arbitration in Japan, disputes related
to distribution agreements, licence agreements and joint-venture
agreements are typically referred to arbitration under the JCAA
rules. Further, maritime (domestic or international) and construction
(mostly domestic) are major areas in which arbitration procedures
are frequently used to resolve disputes.

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

Recently, the JCAA thoroughly amended the Commercial
Arbitration Rules. The amended Rules came into force on February

1, 2014. The changes are generally in line with recent trends in
amendments to the arbitration rules of other major international
arbitral institutions. The key changes include enhancing the
expeditious and proper conduct of arbitral proceedings by the
arbitral tribunal. For instance, Rule 39.1 provides that the arbitral
tribunal must use reasonable efforts to render an arbitral award
within six months of the date on which it is constituted. Rule
39.2 provides that the arbitral tribunal must consult the parties
and make a procedural schedule of the arbitral proceedings to the
extent necessary and feasible as early as practicable. Moreover, the
amended Rules introduced the provisions for interim measures by
an emergency arbitrator (Rules 70 to 74).
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Chapter 13

Korea

Jung & Sohn

Dr. Kyung-Han Sohn

Alex Heejoong Kim

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

Under Article 8 of the Arbitration Act of the Republic of Korea
(“Korea”) as last amended in May 2016 (“KAA”), an arbitration
agreement must be in writing and it may be in the form of either a
separate agreement or an arbitration clause in a contract. In this respect,
an arbitration agreement is deemed to be made in writing where (i) the
content of an arbitration agreement is recorded in any form without
regard to whether the arbitration agreement has been made orally, by
conduct, or by other means, (ii) an arbitration agreement is contained
in an electronic communication exchanged by telegram, telex,
fax, electronic mail, or other means of telecommunication (only if
accessible), or (iii) the existence of an arbitration agreement is alleged
by one party in an exchange of statements of claim and defence and
not denied by the other party. The KAA does not adopt Option II of
Article 7 of the UNCITRAL 2006 Amendment.

1.2 What other elements ought to be incorporated in an
arbitration agreement?

Korea, in general, while there are other special statutes for media
arbitration, medical arbitration and labour arbitration.

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how
do they differ?

Yes. The KAA does not distinguish between domestic and
international arbitration proceedings, and therefore it applies to both
proceedings.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

The KAA is based on the UNCITRAL Model Law on International
Commercial Arbitration including the 2006 Amendment. There
are some significant differences between the two, which will be
discussed in the relevant sections of this chapter.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

Other than the writing requirement as explained above, there is no
other express requirement of an arbitration agreement under the
KAA. However, under the Korean arbitration practice, an arbitration
agreement is recommended to include, in addition to clear language
designating arbitration as the form of dispute resolution, the
applicable arbitration rule/institution, the number of arbitrators, the
place of arbitration and the language to be used in arbitral proceeding.

1.3 What has been the approach of the national courts to
the enforcement of arbitration agreements?

Korean courts generally enforce a written arbitration agreement if
they find in such agreement a clear intention for arbitration as the
form of dispute resolution.

2 Governing Legislation

21 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

The KAA governs the enforcement of arbitration proceedings in

The parties are free to decide on how to proceed with the arbitration
proceedings unless it is contrary to the mandatory rules of the KAA
(Article 20). Most of the provisions of the KAA are not mandatory,
except for certain rules applicable to international arbitration
proceedings, including Article 7 (competent courts), Article 9
(claim before court in breach of arbitration agreement), Article
13 (challenging an arbitrator) and Article 19 (equal treatment of
parties).

3 Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

By the definition of “arbitration” under the KAA, arbitrable disputes
are (i) any dispute over property/monetary rights, and (ii) any
dispute over non-property/non-monetary rights if the parties are
allowed settle the dispute (Article 3). Therefore, any disputes which
can be disposed by the parties are to be subject to arbitration.
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3.2 Is an arbitral tribunal permitted to rule on the question
of its own jurisdiction?

Yes. An arbitral tribunal may rule on its own jurisdiction, including
any objections with respect to the existence or validity of an
arbitration agreement (Article 17).

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

In case an action is brought before a court in a matter which is
the subject of an arbitration agreement, the court is required to
dismiss the action if the other party so requests prior to the first
hearing on the merits (unless the arbitration agreement is found to
be non-existent, null and void, inoperative, or incapable of being
performed) (Article 9).

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

Korean courts will address the issue of the jurisdiction and
competence of an arbitral tribunal when (i) a party so requests
within 30 days of its receipt of notice of the arbitral tribunal’s ruling
on the issue of jurisdiction (Article 17), (ii) the arbitral award is
challenged to be set aside on the ground of lack of jurisdiction, or
(iii) enforcement of arbitral award is argued by the losing party on
the ground of lack of jurisdiction. The court interprets the scope
of an arbitration agreement rather broadly in reviewing a tribunal’s
decision as to its own jurisdiction.

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

The court held that the joint venture company is subject to an
arbitration agreement of the Shareholders’ Agreement if it attested
the Agreement. It is generally understood that a non-party to an
arbitration agreement may be held subject to the arbitration in
certain types of cases, such as a non-party parent company when its
subsidiary is a party and not separate in substance, and a successor
which is regarded as an assignee or a trustee.

3.6  What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

There are no limitation periods for the commencement of arbitrations
in Korea. The laws of limitation periods are considered substantive,
and such limitation periods depend on the nature of the claim.
Commercial claims are subject to a five-year limitation period in
general.

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

It is understood that the ongoing arbitration proceedings are to be
stayed by the pending insolvency proceedings and the trustee takes
over the case. Any contested insolvency claims are determined by a
separate confirmation proceeding.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a
dispute determined?

The parties may choose the law applicable to the substance of a
dispute. In the absence of such law, the law of the country which
has the closest connection to the subject matter of the dispute will
be applicable (Article 29).

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

In the light of the purpose of legislation, irrespective of the applicable
laws, the mandatory laws of the Republic of Korea prevail over the
foreign law chosen by the parties (Article 7 of PILA). Mandatory
laws of a third country which has a close connection to the dispute
are also generally respected in practice.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

The KAA does not explicitly address this question. However,
in deciding on the formation, validity and legality of arbitration
agreements, the Korean courts have applied the law of the country
selected by the parties and, in the absence of such law, the law of the
seat of the arbitration.

5 Selection of Arbitral Tribunal

5.1  Are there any limits to the parties’ autonomy to select
arbitrators?

There is no limit placed on the parties’ autonomy to select arbitrators
under the KAA. Unless otherwise agreed by the parties, an arbitrator
may be selected without regard to his or her nationality (Article 12).

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Yes. Despite an appointment procedure agreed upon by the parties,
a court shall select an arbitrator upon a party’s request in the case
where (i) the other party fails to select an arbitrator pursuant to the
agreed procedure, (ii) the parties or their arbitrators are unable to
select an arbitrator pursuant to the agreed procedure, or (iii) a third
party, including an institution, fails to select an arbitrator (Article
12, Para. 4).
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5.3 Can a court intervene in the selection of arbitrators? If
so, how?

Yes. In the absence of an appointment procedure agreed upon by the
parties, a court shall select an arbitrator upon request of a party if an
arbitrator cannot be selected pursuant to default procedures under
the KAA (Article 12, Para. 3).

5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Arbitrators or arbitrator candidates are obligated to, without delay,
give notice to the parties of any circumstances likely to give rise to
doubts as to their impartiality or independence (Article 13). Under
Article 13 of the International Arbitration Rules of the Korean
Commercial Arbitration Board (“KCAB Rules”), any challenged
arbitrator may comment on the challenge in writing within 15 days of
receipt of the challenge, and such comment must be communicated
to the Secretariat, each of the parties and the other arbitrators.

6 Procedural Rules

6.1 Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Yes. The KAA governs and applies to all arbitral proceedings in Korea.

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

No. While the KAA allows the parties to agree on the procedures
to be followed in arbitral proceedings unless contrary to mandatory
rules, it only provides various default procedural steps in the absence
of such agreement by the parties. Such procedural steps include
those with respect to the place of arbitration, commencement
of arbitration proceedings, language, hearing proceedings and
evidence gathering procedures.

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

There are no particular rules that govern the conduct of counsel for
arbitral proceedings in Korea. However, the parties are free to apply the
IBA Guidelines on Party Representation in International Arbitration.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

arbitrators may, subject to the KAA, conduct the arbitration in the
manner as it deems appropriate; and, in such case, they will have the
power to determine the admissibility, relevance and weight of any
evidence (Article 20).

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

Lawyers admitted in a foreign country are generally prohibited
from engaging in legal matters in Korea, including representation
in arbitration cases (Article 109 of the Lawyers Act). However,
Foreign Legal Consultants registered in Korea may represent in
international arbitration cases in Korea (Article 24 of the Foreign
Legal Consultants Act).

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

The KAA is silent on the issue of arbitrator immunity, and there has
been no court cases addressing the same issue. However, Article 44
of the KCAB Rules explicitly provides the immunity for arbitrators
unless any wilful misconduct or recklessness is found on the part of
arbitrators.

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

The national courts may not intervene in arbitration procedures
unless explicitly allowed by the KAA (Article 6). Upon request of
the parties or arbitrators, the court may render its services for the
facilitation of the arbitration procedure.

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

An arbitral tribunal may grant interim measures as it deems necessary
unless otherwise agreed by the parties (Article 18). Such interim
measure includes any temporary measure by which, at any time
prior to the issuance of its final award, an arbitral tribunal orders a
party to: (i) maintain or restore the status quo pending determination
of the dispute; (ii) take action that would prevent, or refrain from
taking action that is likely to cause, current or imminent harm or
prejudice to the arbitral process itself; (iii) provide a means of
preserving assets out of which a subsequent award may be satisfied;
or (iv) preserve evidence that may be relevant and material to the
resolution of the dispute (Article 18). The arbitrators need not seek
court assistance to do so. The tribunal, however, has no power to
grant preliminary orders as provided in the UNCITRAL Model Law.

7.2 Is a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

In the absence of the parties’ agreement on arbitral procedures,

The parties to an arbitration agreement may request the court a
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preliminary or interim relief before or during arbitral proceedings
(Article 10). Such request has no effect on the jurisdiction of the
arbitral tribunal.

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

The Korean courts are cooperative with the parties in granting
interim relief.

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

The Korean courts dismiss the cases which are subject to arbitration.
They may issue an anti-suit injunction in aid of arbitration if the
case is clearly subject to arbitration, although no case thereon has
yet been found.

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

At the KCAB arbitration, the arbitral tribunals and Korean courts
need not order security for costs since the parties must pay the costs
prior to commencement of the arbitration proceedings (Article 51
of the KCAB Rules). At an ad hoc arbitration, the arbitral tribunals
may order security for costs as an interim measure and the order
may be enforced by the court.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

An interim measure issued by an arbitral tribunal shall be recognised
as binding and enforced upon application to the competent court
unless such recognition or enforcement of an interim measure may
be refused under the KAA (Articles 18-7 and 18-8).

8 Evidentiary Matters

8.1 What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

The KAA provides that the arbitrators have the power to determine
the admissibility, relevance and weight of any evidence (Article 20,
Para. 2). The KCAB Rules further provide special rules on evidence
(Article 26). The parties are free to apply the IBA Rules on the
Taking Evidence in International Arbitration.

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

The arbitrators do not have powers to order disclosure/discovery and
require the attendance of witness, but they may appoint an expert and
require him/her to attend (Article 27). In practice, they, from time to
time, require the parties to clarify certain issues or facts and submit
relevant evidence. At KCAB proceedings, the arbitrators have broad
powers in taking evidence (Article 26 of the KCAB Rules).

An arbitral tribunal may, ex officio or at the request of a party, request
from a competent court assistance in taking evidence, including by
way of ordering the attendance of witnesses before the tribunal or
submission of necessary documents to the tribunal (Article 28).

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

There are no special laws, regulations or professional rules which
apply to the production of written and/or oral witness testimony
in Korea. Although the witnesses may not be sworn in before the
tribunal, cross-examination is practically guaranteed.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

In Korea, the attorney-client privilege is not allowed regardless of
outside counsel or in-house counsel. The claims of the attorney-client
privilege by foreign attorneys are generally respected by arbitrators.

9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

An arbitral award shall be made in writing and be signed by the
arbitrator(s) (Article 32). Further, an arbitral award shall state (i) its
date, (ii) the place of arbitration, and (iii) the reasons upon which it
is based unless the parties have agreed otherwise or the award is an
award on agreed terms by the parties (Article 32).

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

An arbitral tribunal is required to decide on the request of a party
to (i) correct in the arbitral award any errors in computation, any
clerical or typographical error, or any errors of similar nature (this
can be done ex officio by the tribunal), (ii) give an interpretation of
a specific point or part of the award, and (iii) make an additional
award as to claims presented in the arbitral proceedings but omitted
from the award (Article 34).

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

Any party to an arbitration may successfully challenge an arbitral
award in the competent court if the party making the challenge
provides proof that: (i) a party to the arbitration agreement was under
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some incapacity, or the said agreement is not valid; (ii) the party
making the challenge was not given proper notice of the appointment
of an arbitrator or of the arbitral proceedings, or was otherwise
unable to present this case; (iii) the award deals with a dispute not
contemplated by or not falling within the terms of the submission
to arbitration, or contains decisions on matters beyond the scope of
the submission to arbitration; or (iv) the composition of the arbitral
tribunal or the arbitral procedure was not in accordance with the
agreement of the parties, unless such agreement was in conflict with
the mandatory rules of the KAA, or, failing such agreement, was not
in accordance with the KAA (Article 36).

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

No case law on this point. However, there are no persuasive grounds
to invalidate the parties’ agreement to settle the disputes without
recourse to the court by excluding a basis of challenge against an
award that would otherwise apply as a matter of law.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

The parties are understood not to be allowed to agree to expand the
scope of appeal of an arbitral award beyond the grounds available
under the KAA. Despite such agreement between the parties,
Korean courts would not apply the expanded grounds to set aside.

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

and foreign arbitration awards unless refused under the grounds
as provided in the KAA. At the time of filing the application for
recognition or enforcement, the applicant party is only required to
supply the original award or a copy thereof along with a Korean
translation if the award is made in a foreign language (Article 37).

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

An arbitral award carries the same effect between the parties as a
final and conclusive judgment of a court (Article 35), and therefore
is generally deemed to have res judicata effect in Korea. Also, issue
preclusion effect may be recognised if such issue is clearly dealt in
the reasons of the arbitral award.

11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

Koran courts have applied a strict standard for denying the
enforcement of an arbitral award based on public policy. Korean
courts adopt the concept of “international public policy” and
exclude the violation of the mandatory rules of Korea therefrom.
In fact, most arguments based on public policy violations have been
rejected by the courts.

12 Confidentiality

The only way to appeal an arbitral award in Korea is to file a lawsuit
with the competent court to set aside the arbitral award (Article
35). The KAA did not adopt the system of review by the arbitration
tribunal during the setting-aside proceedings as provided by the
UNCITRAL Model Law.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

Korea has ratified the New York Convention with the commercial
and reciprocity reservations. Article 39 of the KAA provides the
basis for the recognition and enforcement of a foreign arbitral award
in accordance with the New York Convention.

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

Korean courts routinely recognise and enforce both domestic

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

The KAA does not have an explicit provision regarding
the confidentiality of arbitral proceedings. Therefore, such
confidentiality remains up to the parties” agreement under general
laws. The KCAB Rules, however, place confidentiality obligations
on the members of arbitral tribunals and the parties, including their
representatives. The exceptions thereto are (i) where disclosure is
consented to by the parties, required by law or required in court
proceedings, and (ii) where the award was redacted, the names,
places, dates and any other identifying information in relation to
the parties or the dispute by the KCAB unless the parties do not
explicitly object to such disclosure within the time limit determined
by the KCAB.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Yes. Unless otherwise agreed by the parties or obligated to keep
confidential under applicable institutional rules, information
disclosed in arbitral proceedings can be used in subsequent
proceedings.
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13 Remedies / Interests / Costs

14 Investor State Arbitrations

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

Under the Korean law, there are no limits on the types of remedies
available in arbitration. Not only damages but also specific
performance or injunctions are available for remedies. However,
punitive damages are not available as it is deemed as against public
policy.

13.2 What, if any, interest is available, and how is the rate
of interest determined?

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

Yes. Korea signed the ICSID Convention on April 18, 1966 and
ratified it on February 21, 1967, which took effect on March 23,
1967.

Korea

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Unless otherwise agreed by the parties, an arbitral tribunal may
award interest on arrears as it deems appropriate under all of the
circumstances of the case (Article 34-3). In case no rate of interest
is agreed by the parties, the tribunal applies the statutory interest rate
of 5% per annum for general civil matters and 6% for commercial
activities, plus, at the discretion of the tribunal, 15% from the date
of the arbitral award.

Korea is a party to 87 BITs and four FTAs with investment
provisions. Korea is an observer to the Energy Charter Treaty.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Unless otherwise agreed by the parties, an arbitral tribunal may
determine the allocation of costs of arbitration between the parties
taking into account all the circumstances of the case (Article 34-
2). In practice, under the KCAB Rules, arbitration costs, including
filing fees, administrative fees, and arbitrators’ fees and expenses,
are borne by an unsuccessful party (unless allocated between the
parties at the arbitral tribunal’s discretion), while the necessary
expenses, including the fees for attorneys, experts, interpreters
and witnesses, are borne by each party subject to the allocation
determined by the arbitral tribunal.

13.4 Is an award subject to tax? If so, in what

circumstances and on what basis?

Any payment made under an arbitral award (principle and interest)
may be subject to income tax under the Korean income tax law,
since such payment is classified as “other miscellaneous income”.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

There are no specific restrictions on third parties funding claims
under any law or regulation in Korea. However, Korean-licensed
lawyers are prohibited from lending money to or otherwise engaging
in a financial transaction with their clients by using their position
unfairly. Contingency fees may be allowed under the general
prohibition of an unfairly excessive compensation in light of the
level of expertise involved. Any active professional funder is not
currently known in Korea for either litigation or arbitration.

The Korean government has harmonised the language used in recent
investment treaties. Notably, those treaties clarify in a footnote
that the MFN treatment shall not apply to ISDS mechanisms.
Most of Korea’s BITs and FTAs include national treatment and
MEFN provisions. Typically, the equality of treatment applies to
investments, returns of investments and investors of the contracting
states and/or third-party states, or to the operation, management,
maintenance, use, enjoyment or disposal of investments. Also,
with respect to “fair and equitable treatment” and “full protection
and security”, the treaties make sure that the foregoing concepts
do not require treatment in addition to or beyond the customary
international law minimum standard of the treatment of aliens.
For most of Korea’s BITs, the right to commence arbitration is
contingent on the exhaustion of local remedies. The Mexico and
Vietnam BITs and the China-Korea FTA provide that the investor
must waive the right to initiate a claim under any other dispute
settlement procedure before commencing arbitration.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

The Korean Supreme Court held that Korean courts may exercise
jurisdiction over a foreign state if their activities in Korea are of a
commercial nature unless such activities are within the sovereign
activity or are closely related thereto and, therefore, exercise of the
jurisdiction over the state causes unfair interference with the state’s
sovereignty or other special circumstances exist.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

A new legislation entitled “The Arbitration Industry Promotion Act”
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took effect on June 28, 2017 to promote arbitration as a mechanism
for the resolution of both domestic and international disputes.
In particular, the new law mandates the Ministry of Justice to
formulate a policy and engage in activities to promote Korea as a
more attractive place for international arbitrations.

15.2 What, if any, recent steps have institutions in your
jurisdiction taken to address current issues in
arbitration (such as time and costs)?

On April 20, 2018, the KCAB opened the Seoul International
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Philippines

SyCip Salazar Hernandez & Gatmaitan

Ricardo Ma. P.G. Ongkiko

John Christian Joy A. Regalado

1 Arbitration Agreements

1.1  What, if any, are the legal requirements of an
arbitration agreement under the laws of your
jurisdiction?

The arbitration agreement must be in writing (i.e., contained in a
document signed by the parties or in any means of telecommunication
which provide a record of the agreement, or in an exchange of
statements of claim and defence in which the existence of an
agreement is alleged by one party and not denied by another). An
arbitration agreement may be in the form of an arbitration clause in
a contract or in the form of a separate agreement. The reference in
a contract to a document containing an arbitration clause constitutes
an arbitration agreement, provided that the contract is in writing
and the reference is such as to make that clause part of the contract
(Department of Justice Circular No. 98 (“ADR Act IRR”), Article
4.7).

1.2 What other elements ought to be incorporated in an
arbitration agreement?

The arbitration agreement must clearly state the intention of the
parties to submit any dispute to arbitration.

1.3 What has been the approach of the national courts to

the enforcement of arbitration agreements?

2.2 Does the same arbitration law govern both domestic
and international arbitration proceedings? If not, how

do they differ?

Yes. The ADR Act primarily adopted Republic Act No. 876 (“RA
876”), to govern domestic arbitration, and the 1985 Model Law on
International Commercial Arbitration (“Model Law”), to govern
international commercial arbitration. Some provisions of the Model
Law were also made applicable to domestic arbitration.

2.3 Is the law governing international arbitration based
on the UNCITRAL Model Law? Are there significant
differences between the two?

Yes. The ADR Act primarily adopted the Model Law to govern

international commercial arbitration.

2.4 To what extent are there mandatory rules governing
international arbitration proceedings sited in your
jurisdiction?

Such arbitration proceedings would be primarily governed by the
rules agreed upon by the parties, and supplemented by the ADR Act
and ADR Act IRR.

3 Jurisdiction

A Philippine court before which an action is brought in a matter
which is the subject matter of an arbitration agreement shall (a) if
at least one party so requests not later than the pre-trial conference,
or (b) upon the request of both parties thereafter, refer the parties
to arbitration, unless it finds that the arbitration agreement is null
and void, inoperative or incapable of being performed (Republic Act
No. 9285 (“ADR Act”), sec. 24).

2 Governing Legislation

2.1 What legislation governs the enforcement of
arbitration proceedings in your jurisdiction?

Arbitration in the Philippines is governed principally by the ADR
Act, which was enacted on February 4, 2004.

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your
jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

Labour disputes, the civil status of persons, the validity of a
marriage, the ground for legal separation, the jurisdiction of courts,
future legitime, criminal liability, questions on the validity of legal
separation, and future support may not be referred to arbitration
(Civil Code of the Philippines (1949) (“Civil Code”), Articles 5,
1306 and 2035, in relation to ADR Act, sec. 6).

3.2 Is an arbitral tribunal permitted to rule on the question

of its own jurisdiction?

Yes, arbitral tribunals are accorded the first opportunity to rule
on the issue of its own jurisdiction, including any objection with
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respect to the existence and validity of the arbitration agreement
(A.M. No. 07-11-08-SC (“Special ADR Rules™), Rules 2.2 and 2.4).

4 Choice of Law Rules

3.3 What is the approach of the national courts in your
jurisdiction towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

Courts will generally stay litigation and shall refer the parties to
arbitration if a party objects to the litigation and there is a valid
arbitration agreement covering the dispute (ADR Act, sec. 24). Court
proceedings may be set aside if the proceedings continue despite
the court having been notified of the existence of an arbitration
agreement between the parties (Koppel, Inc. v. Makati Rotary Club
Foundation, Inc., G.R. No. 198075, September 4, 2013).

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence
of an arbitral tribunal? What is the standard of
review in respect of a tribunal’s decision as to its own
jurisdiction?

Any party to the arbitration may petition a Regional Trial Court
for judicial relief from the ruling of the arbitral tribunal on the
preliminary question of jurisdiction (Special ADR Rules, Rule
3.12). The burden is on the petitioner to prove that the arbitral
tribunal erred in upholding or declining its jurisdiction. The petition
may not be filed when the tribunal defers its ruling on its jurisdiction
until the final award (Special ADR Rules, Rule 3.20).

3.5 Under what, if any, circumstances does the national
law of your jurisdiction allow an arbitral tribunal to
assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

Contracts take effect only between the parties, their assigns and heirs
(Civil Code, Article 1311). Generally, a third party to the arbitration
agreement shall not be bound by the arbitration agreement, and the
arbitral tribunal may not assume jurisdiction over that entity.

3.6 What laws or rules prescribe limitation periods for the
commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do
the national courts of your jurisdiction consider such
rules procedural or substantive, i.e., what choice of
law rules govern the application of limitation periods?

Limitation periods are considered substantive law under Philippine
law, and the parties are free to agree as to the limitation period for
the commencement of the arbitration. Absent any such agreement,
the dispute must be commenced within 10 years from the time the
dispute arose (Civil Code, sec. 1144).

4.1 How is the law applicable to the substance of a
dispute determined?

The law governing the substance of a dispute will depend on the
choice-of-law provision of the parties in the contract. Absent any
such agreement, the arbitral tribunal shall apply the law determined
by the conflict of laws rules, which it considers applicable (ADR
Act, Article 4.28(b)). Generally, Philippine courts would apply the
law which they determine to have the most substantive connection
with the contract or transaction.

4.2 In what circumstances will mandatory laws (of the
seat or of another jurisdiction) prevail over the law
chosen by the parties?

If the law chosen by the parties does not have any substantive
connection with the contract or transaction subject of the dispute,
Philippine courts may apply the law that it deems has the most
substantive connection with such contract or transaction.

4.3 What choice of law rules govern the formation,
validity, and legality of arbitration agreements?

The formation of an arbitration agreement shall be governed by
the law of the place of its execution. Meanwhile, the validity and
legality of arbitration agreement shall be determined by the law
agreed upon by the parties in the arbitration agreement. In the
absence of such agreement, Philippine courts shall apply the law of
the place where the arbitration agreement was executed.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to select
arbitrators?

The parties are free to agree on the number of the arbitrators (Model
Law, Article 10(1) and their qualifications (Model Law, Article 11(5)).

5.2 If the parties’ chosen method for selecting arbitrators
fails, is there a default procedure?

Any party may request the Appointing Authority to take the
necessary measure to appoint an arbitrator (ADR Act IRR, Article
4.11(d)).

5.3 Can a court intervene in the selection of arbitrators? If
so, how?

3.7 What is the effect in your jurisdiction of pending
insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

In case rehabilitation proceedings are instituted, the Philippine court
will issue a stay order which suspends all actions or proceedings for
the enforcement of claims against the debtor (Financial Rehabilitation
and Insolvency Act, sec. 16(q)(1)). In case insolvency proceedings
are instituted and a liquidation order is issued by the court, any action
for the collection of an unsecured claim shall be transferred to the
Liquidator for him to accept and settle or contest (/d., sec. 113(d)).

Yes. The Regional Trial Court shall: (a) act as the Appointing
Authority when so petitioned by an interested party in the instances
enumerated in the Special ADR Rules, which generally include
instances where there is a failure or refusal to appoint the arbitrator/s
or the method of selecting an arbitrator is ineffective (Special ADR
Rules, Rule 6.1); and (b) rule on a challenge to the appointment of
an arbitrator when (i) an arbitrator is challenged before the arbitral
tribunal and the challenge is not successful, and (ii) the Appointing
Authority is asked to rule on the challenge, but fails or refuses to act
on the challenge (Special ADR Rules, Rule 7.2).
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5.4 What are the requirements (if any) imposed by law
or issued by arbitration institutions within your
jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Any person who may possibly be appointed as an arbitrator shall
disclose any circumstance likely to give rise to justifiable doubts
as to his/her impartiality or independence. An arbitrator, from the
time of his/her appointment and throughout the arbitral proceedings,
shall, without delay, disclose any such circumstance to the parties
(ADR Act IRR, Atticle 4.12).

6 Procedural Rules

6.1  Are there laws or rules governing the procedure of
arbitration in your jurisdiction? If so, do those laws
or rules apply to all arbitral proceedings sited in your
jurisdiction?

Absent any agreement between the parties, the arbitral tribunal
may conduct the arbitration in such manner as it considers
appropriate. Unless the arbitral tribunal considers it inappropriate,
the UNCITRAL Arbitration Rules shall apply in the conduct of the
proceedings (ADR Act IRR, Article 4.19). The arbitral tribunal of
an international commercial arbitration seated in the Philippines
may also apply Chapter 4 of the ADR Act IRR, in default of any
agreement of the parties on the applicable rules (/d., Article 4.1(b)).

6.2 In arbitration proceedings conducted in your
jurisdiction, are there any particular procedural steps
that are required by law?

No. This is pursuant to the policy of the State to “actively promote
party autonomy in the resolution of disputes or the freedom of a
party to make their own arrangements to resolve their disputes”
(ADR Act, sec. 2).

6.3  Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do
those same rules also govern the conduct of counsel
from your jurisdiction in arbitral proceedings sited
elsewhere; and (ii) do those same rules also govern
the conduct of counsel from countries other than
your jurisdiction in arbitral proceedings sited in your
jurisdiction?

No. The professional standards generally required of Philippine
lawyers as set in the Code of Professional Responsibility of the
Philippines shall (a) be applicable to Philippine lawyers who act as
counsel in arbitration proceedings in and outside the Philippines,
and (b) not be applicable to non-Philippine lawyers in arbitration
proceedings seated in the Philippines.

6.4 What powers and duties does the national law of your
jurisdiction impose upon arbitrators?

Arbitrators are mandated to: (a) maintain their impartiality or
independence; (b) disclose to the parties any circumstance likely to
give rise to justifiable doubts as to their impartiality or independence
(ADR Act IRR, Article 4.12); and (c) give each party a full
opportunity to present its case (/d., Article 4.18). Further, arbitrators

have the power to (a) rule on their own jurisdiction (/d., Article
4.12), (b) issue interim measures of protection (/d., Article 4.17),
(c) correct any errors in computation, any clerical or typographical
errors, or any errors of similar nature (/d., Article 4.33(a)(i)), (d)
determine the admissibility, relevance, materiality and weight of any
evidence (/d., Article 4.19(c)), (e) interpret a specific point or part
of the award (/d., Article 4.33(a)(ii)), and (f) render an additional
award as to claims presented in the arbitral proceedings but omitted
from the award (/d., Article 4.33(d)).

6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your
jurisdiction and, if so, is it clear that such restrictions
do not apply to arbitration proceedings sited in your
jurisdiction?

The Philippine Constitution limits the practice of all professions,
including the legal profession, to Filipino citizens (1987 Philippine
Constitution, Article 12, sec. 14). However, under the ADR Act, a
party may be represented by any person of his choice in an arbitration
conducted in the Philippines (ADR Act, secs. 22 and 33), which
includes non-Philippine lawyers. Such non-Philippine lawyer shall
not be authorised to appear as counsel in any Philippine court, or
any other quasi-judicial body, whether or not such appearance is in
relation to the arbitration in which he appears.

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

Arbitrators shall not be civilly liable for acts done in the performance
of their duties, unless there is a clear showing of bad faith, malice or
gross negligence (ADR Act, sec. 5, in relation to sec. 38(1), Chapter
9, Book I of the Administrative Code of 1987).

6.7 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

No. This is consistent with the policy of the State to respect party
autonomy with the least intervention from the courts (Special ADR
Rules, Rule 2.1). However, a Philippine court may set aside an
international commercial award if the arbitral procedure was not in
accordance with the parties’ agreement (unless in conflict with a
provision of Philippine law from which the parties cannot derogate)
or, in the absence of such agreement, Philippine law (Special ADR
Rules, Rules 12.4(a)(iv) and 13.4(a)(iv)).

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted to
award preliminary or interim relief? If so, what types
of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

Unless otherwise agreed upon by the parties, the arbitral tribunal
may, at the request of a party: order any party to take such interim
measures as the arbitral tribunal may consider necessary to prevent
irreparable loss or injury; provide security for the performance of
any obligation; produce or preserve any evidence; and compel any
other appropriate act or omission. These may include preliminary
injunction directed against a party, appointment of receivers, or
detention, preservation and inspection of property that is the subject
of the dispute in arbitration (ADR Act, secs. 28, 29).
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7.2 s a court entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what
circumstances? Can a party’s request to a court
for relief have any effect on the jurisdiction of the
arbitration tribunal?

Philippine courts may issue interim measures before the constitution
of'the arbitral tribunal, and after its constitution, only to the extent that
the arbitral tribunal has no power to act or is unable to act effectively
(ADR Act, sec. 28(a)). Any court order granting or denying interim
measures is without prejudice to the subsequent grant, modification,
amendment, revision or revocation by the arbitral tribunal as may be
warranted (Special ADR Rules, Rule 5.13).

A Philippine court has the power to issue interim under similar
circumstances enumerated in our response to question 7.1. The
interim measure may be issued ex parte if it determines that the
relief prayed for shall become illusory because of prior notice
(Special ADR Rules, Rule 5.9).

7.3 In practice, what is the approach of the national
courts to requests for interim relief by parties to
arbitration agreements?

A Philippine court is directed to balance the relative interests of the
parties and inconveniences that may be caused by an interim relief
(Special ADR Rules, Rule 5.9).

7.4 Under what circumstances will a national court of
your jurisdiction issue an anti-suit injunction in aid of
an arbitration?

A party to an arbitration agreement may petition a Philippine
court to issue an interim measure in aid of arbitration to compel
any appropriate act. This may include an order enjoining the other
party from proceeding with court litigation or different arbitration
proceedings if in violation of the arbitration agreement of the parties
(ADR Act, sec. 24).

7.5 Does the law of your jurisdiction allow for the national
court and/or arbitral tribunal to order security for
costs?

There is no law that expressly authorises a Philippine court or arbitral
tribunal to order security for costs. However, a party to an arbitration
agreement may petition a Philippine court to issue an interim measure
of protection in aid of arbitration to compel any appropriate act (ADR
Act, sec. 28(b)), which may include an order for security for costs.

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim
measures ordered by arbitral tribunals in your
jurisdiction and in other jurisdictions?

Philippine courts may assist in the enforcement of an interim
measure granted by an arbitral tribunal, which the arbitral tribunal
cannot enforce effectively (Special ADR Rules, Rule 5.6).

8 Evidentiary Matters

8.1  What rules of evidence (if any) apply to arbitral
proceedings in your jurisdiction?

In the absence of any agreement between the parties, the arbitral

tribunal may conduct the arbitration in such manner as it considers
appropriate. The arbitral tribunal has the power to determine the
admissibility, relevance, materiality and weight of any evidence
(ADR Act IRR, Atticle 4.19).

8.2 What powers does an arbitral tribunal have to order
disclosure/discovery and to require the attendance of
witnesses?

The arbitral tribunal has the power to require any person to attend a
hearing as a witness, subpoena witnesses and documents and require
the retirement of any witness during the testimony of any other
witness (ADR Act IRR, Article 4.27). Applying the UNCITRAL
Arbitration Rules, the arbitral tribunal may require the parties
to produce documents, exhibits or other evidence within such a
period of time as the arbitral tribunal shall determine (UNCITRAL
Arbitration Rules, Article 27(3)).

8.3 Under what circumstances, if any, can a national court
assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

A Philippine court may assist in the taking of evidence in an arbitral
proceeding and may direct any person to comply with a subpoena,
appear as a witness for the taking of his deposition, allow the physical
examination of the condition of persons, or the inspection of things
or premises, and to allow the recording and/or documentation of
condition of persons, things or premises, allow the examination and
copying of documents, and perform any similar acts (Special ADR
Rules, Rule 9.5).

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must withesses be sworn in
before the tribunal and is cross-examination allowed?

The parties are free to agree on the procedure for the production
of witness testimony. Applying the UNCITRAL Arbitration Rules,
statements by witnesses may be presented in writing and signed
by them, unless otherwise directed by the tribunal (UNCITRAL
Arbitration Rules, Article 27(3)). Further, witnesses may be heard
and examined in the manner set by the tribunal (/d., Article 28(2)),
which may include cross-examination.

8.5 What is the scope of the privilege rules under
the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

An attorney cannot, without the consent of his client, be examined
as to any communication made by the client to him, or his advice
given thereon in the course of, or with a view to, professional
employment. Neither can an attorney’s secretary, stenographer
or clerk be examined, without the consent of the client and his
employer, concerning any fact the knowledge of which has been
acquired in such capacity (Rules of Court, Rule 130, sec. 24). The
privilege is deemed waived when the party claiming the privilege
presents privileged communication in evidence (Orient Insurance
Company v. Revilla, et al., G.R. No. 34098, September 17, 1930).
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9 Making an Award

9.1 What, if any, are the legal requirements of an arbitral
award? For example, is there any requirement under
the law of your jurisdiction that the award contain
reasons or that the arbitrators sign every page?

recourse against the award (Special ADR Rules, Rule 19.7).
However, an arbitral award rendered in a construction dispute that
has been referred to the Philippine Construction Industry Arbitration
Commission (“CIAC”) may be appealed on the merits to the
Court of Appeals (CIAC Revised Rules of Procedure Governing
Construction Arbitration, Rule 18.2).

The award shall (a) be made in writing, (b) be signed by the
arbitrator/s, (c) state the reasons upon which it is based, unless the
parties have agreed that no reasons are to be given or the award is
an award on agreed terms, and (d) state its date, and the place of
arbitration (ADR Act IRR, Article 4.31).

9.2 What powers (if any) do arbitral tribunals have to
clarify, correct or amend an arbitral award?

Unless a different period has been agreed upon by the parties, a party
may, within 30 days from receipt of the award, request the arbitral
tribunal to (a) correct in the award any errors in computation, any
clerical or typographical errors or any errors of similar nature, (b)
give an interpretation of a specific point or part of the award, and
(c) render an additional award as to claims presented in the arbitral
proceedings but omitted from the award. The arbitral tribunal may
also correct the award on its own initiative within 30 days from the
date of the award (ADR Act IRR, Article 4.33).

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to challenge
an arbitral award made in your jurisdiction?

An international commercial arbitral award may be set aside by
a Philippine court on the special grounds set out in the New York
Convention, including the incapacity of a party, an invalid arbitration
agreement, improper notification of a party as to the arbitration
proceedings, an award dealing with a dispute not contemplated by
or not failing within the terms of the submission to arbitration, the
composition of the arbitral tribunal or the arbitral procedure not in
accordance with the parties’ agreement, or the subject matter of the
dispute not being capable of settlement by arbitration under the
Philippine laws, or an award in conflict with the public policy of the
Philippines (Special ADR Rules, Rules 12.4 and 13.4).

10.2 Can parties agree to exclude any basis of challenge
against an arbitral award that would otherwise apply
as a matter of law?

The Philippine arbitration laws do not expressly prohibit parties from
agreeing to exclude any basis of challenge against an arbitral award,
and Article 2044 of the Civil Code provides that any stipulation that
the arbitrators’ award or decision shall be final is valid, except when
there is, among others, a mistake, fraud, violence, intimidation,
undue influence or falsity of documents. Nonetheless, parties may
not exclude any basis to challenge an arbitral award under the New
York Convention, and adopted under the ADR Act. This issue,
however, has not been resolved by the Philippine Supreme Court.

10.3 Can parties agree to expand the scope of appeal of
an arbitral award beyond the grounds available in
relevant national laws?

No. A petition to set aside the arbitral award is the exclusive

10.4 What is the procedure for appealing an arbitral award
in your jurisdiction?

Please see our response to question 10.3.

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national
legislation?

The Philippines is a party to the Convention, and signed the
Convention on the basis of reciprocity on July 6, 1967. However,
the protections accorded by the Convention are also available to
non-convention States on grounds of comity and reciprocity (ADR
Act, sec. 43).

11.2 Has your jurisdiction signed and/or ratified any
regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, our jurisdiction has not.

11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement
of arbitration awards in practice? What steps are
parties required to take?

A party may seek the (a) confirmation of an award rendered by an
arbitral tribunal seated in the Philippines, and the (b) recognition
and enforcement of an arbitral award rendered by an arbitral tribunal
not seated in the Philippines by filing a petition under Rules 11,
12 and 13 of the Special ADR Rules, respectively. A petition for
confirmation, and for enforcement and recognition, of an arbitral
award may be filed any time from the receipt of the award. It is
presumed that an arbitral award was made and released in due
course and is subject to enforcement by the court. Philippine courts
may refuse confirmation, and recognition and enforcement, of the
arbitral award on specific grounds set out in Rules 12.4 and 13.4 of
the Special ADR Rules.

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact
that certain issues have been finally determined
by an arbitral tribunal preclude those issues from
being re-heard in a national court and, if so, in what
circumstances?

An arbitral award is final and binding on the parties, and should bar
the parties from re-litigating the same issue in a Philippine court
when there is an identity of parties, subject matter, and cause of
action between the arbitration proceeding and the court case.
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11.5 What is the standard for refusing enforcement of an
arbitral award on the grounds of public policy?

We are not aware of any case law where the Supreme Court refused
to recognise and enforce an arbitral award on the ground of public
policy. But, public policy has been defined as “that principle of
the law which holds that no subject or citizen can lawfully do that
which has a tendency to be injurious to the public or against the
public good” (Ferrazzini v. Gsell, G.R. No. L-10712, August 10,
1916). In Philippine contract law, public policy is violated if the
contract is “injurious to the interests of the public, contravenes
some established interest of society, violates some public statute,
is against good morals, ends (sic) to interfere with the public
welfare or society” (Suan v. Regala, G.R. No. L-9506, June 30,
1956). Consequently, that “which is neither prohibited by law nor
condemned by judicial decision, nor contrary to public morals,
contravenes no public policy” (Gabriel v. Monte de Piedad, G.R.
No. L-47806, April 14, 1941). The Philippine Supreme Court
has determined (a) labour protection (Cadalin v. POEA, G.R. No.
L-104776, December 5, 1994), (b) enforcement of the extraordinary
due diligence of common carriers (Guzman v. Court of Appeals,
G.R. No. L-47822, December 22, 1988), (c) strict adherence to the
principles, rules and regulations of public bidding (4gan v. PIATCO,
G.R. No. 15501, May 5, 2003), (d) exemption of public funds from
execution and garnishment (De La Victoria v. Burgos, G.R. No.
111190, June 27, 1995), and (e) the doctrine of finality of judgments
(Gesulgon v. NLRC, G.R. No. 90349, March 5, 1993), as among the
Philippine public policies that should not be contravened.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are
proceedings not protected by confidentiality? What,
if any, law governs confidentiality?

Yes. The confidentiality extends to all information that was disclosed
by a party, counsel or witness who disclosed the information relative
to the subject of the arbitration under circumstances that would
create a reasonable expectation that the information shall be kept
confidential. However, the publication of the foregoing information
may be allowed when the parties consent to the publication, or for
the limited purpose of disclosing to the court, where resorting to
court is allowed (ADR Act, sec. 23; Special ADR Rules, sec. 10.1).

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Information obtained through arbitration proceedings may be
disclosed to a Philippine court in cases where resorting to the court
is allowed (ADR Act, sec. 23).

13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g.,
punitive damages)?

The arbitral tribunal shall decide the dispute in accordance with the
terms of the contract and shall take into account the usages of the

trade applicable to the transaction (ADR Act IRR, Article 4.28(d)).
Further, the arbitral tribunal shall decide ex aequo et bono or as
amiable compositeur only if the parties have expressly authorised it
to do so (/d., Article 4.28(c)).

13.2 What, if any, interest is available, and how is the rate
of interest determined?

Under Philippine law, when the obligation breached consists of the
payment of a sum of money (e.g., forbearance of money), the interest
due should be that which may have been stipulated in writing. The
interest due shall itself earn interest from the time it is judicially
demanded (Eastern Shipping Lines, Inc. v. Court of Appeals, G.R. No.
97412, February 8, 2010). In the absence of stipulation, the legal rate
of 6% per annum shall apply (Civil Code, Article 2209; BSP Circular
No. 799, series of 2013). When an obligation is breached which does
not constitute a forbearance of money, an interest on the amount of
damages awarded may be imposed at the rate of 6% per annum.

13.3 Are parties entitled to recover fees and/or costs and, if
so, on what basis? What is the general practice with
regard to shifting fees and costs between the parties?

Generally, arbitration costs shall be borne by the unsuccessful party.
However, the arbitral tribunal may apportion each of such costs
between the parties if it determines that apportionment is reasonable
(ADR Act IRR, Articles 4.46(d) and 5.46 (e); RA 876, sec. 20).

13.4 Is an award subject to tax? If so, in what
circumstances and on what basis?

An arbitral award, at least to the extent it may be considered an
income, would be subject to tax.

13.5 Are there any restrictions on third parties, including
lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the
law of your jurisdiction? Are there any “professional”
funders active in the market, either for litigation or
arbitration?

There are no restrictions on the use of contingency or alternative fee
arrangements or third-party funding for arbitration conducted in the
Philippines. However, any champertous agreement by a lawyer is
against public policy. A contingent fee contract, on the other hand,
is permitted. Currently, there are no professional funders active in
the market.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of
Investment Disputes Between States and Nationals of
Other States (1965) (otherwise known as “ICSID”)?

Yes, the ICSID was ratified by the Philippines on December 17, 1978.

14.2 How many Bilateral Investment Treaties (BITs) or
other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

The Philippines is party to 32 BITs that are currently in force, and
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five BITs that are signed but not yet in force. The Philippines is also
party to 17 treaties with investment provisions and 22 investment-
related instruments.

14.3 Does your jurisdiction have any noteworthy language
that it uses in its investment treaties (for example
in relation to “most favoured nation” or exhaustion
of local remedies provisions)? If so, what is the
intended significance of that language?

Generally, investment treaties include the most favoured nation
clause in order to ensure that each Contract State or Member treats
the other Contract State or Member equally as “most-favoured”
trading partners.

14.4 What is the approach of the national courts in your
jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

Sovereign/State immunity is recognised and may be asserted as
defence subject to certain exceptions or waiver by the State.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction
(such as pending or proposed legislation)? Are there
any trends regarding the type of disputes commonly
being referred to arbitration?

One problematic issue involves construction disputes. Under
Executive Order No. 1008 (1985) (“EO 1008”), the C