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1

Chapter 1

Bird & Bird LLP Mark Leach

Structuring a  
Multi-Jurisdictional 
Outsourcing Deal

Introduction 
 
In today’s globalised economy it is not surprising that many 
organisations are looking to outsource services and functions across 
more than one country at a time.  Indeed, for many multi-national 
businesses, the ability to undertake an outsourcing project on an 
international scale is often a key factor in enabling them to leverage 
their purchasing power and unlock the potential cost savings and 
service improvements that outsourcing promises.  However, while 
any outsourcing deal is a complex undertaking, a multi-
jurisdictional project brings particular challenges.  This article 
discusses some of those challenges from a legal point of view and 
looks in particular at how best to structure the contractual 
arrangements that will need to underpin a deal of this kind. 
 

What is a Multi-jurisdictional Outsourcing? 
 
First of all, however, it may be helpful to clarify what exactly we 
mean by a multi-jurisdictional outsourcing project.  In broad terms, 
such a project will usually take one of two forms: 
■ an arrangement whereby services currently being provided in 

a number of different territories are transferred to a Service 
Provider as part of the same deal; this will often involve the 
provision of services by different entities within the Service 
Provider’s group in particular local territories – e.g. services 
in UK are transferred to the Service Provider’s UK subsidiary 
and services in Germany are transferred to the Service 
Provider’s German subsidiary; or 

■ a deal whereby services from a number of different territories 
are transferred to a Service Provider entity located in a single 
alternative territory; under this kind of arrangement, a 
customer organisation might, for example, transfer its finance 
and accounting functions across, say, the Western European 
region to a shared service centre based in a Central or Eastern 
European country.  The services are then provided remotely 
from this centre to multiple countries.  

The common feature in these arrangements is the Customer’s wish 
to transfer responsibility for its service requirements to a third party 
service provider in a number of different territories or regions at the 
same time.   
It is helpful to distinguish these kinds of arrangement from the 
situation where a Customer outsources services from one country to 
another – a process typically referred to as ‘offshoring’ and most 
commonly associated with the outsourcing of certain IT, call centre 
and business process functions to ‘low cost’ jurisdictions such as 
India or China.  While these types of deal will sometimes involve 
the transfer of services across a number of countries at the same time 

and so bear similarities to the second type of deal mentioned above, 
they more often simply involve the transfer of a service delivery 
activity from a single country to another.  This article focuses on the 
challenges involved in structuring the first two types of multi-
jurisdictional deal referred to above and does not discuss in detail 
this kind of single country offshoring.    
 

Key Challenges in Multi-jurisdictional 
Outsourcing 

 
One of the biggest challenges in building the right contractual 
structure for a multi-jurisdictional outsourcing project is the need to 
achieve the right balance between central co-ordination and local 
variations.  For practical reasons, deals will usually be led, 
negotiated and then managed from a central ‘core’ jurisdiction.  This 
is essential if a Customer is to be able to negotiate a commercial deal 
that delivers its business case benefits and is not diluted by myriad 
local variations.  Similarly, in order to manage the transition and 
‘steady state’ delivery of the services on an ongoing basis, a 
Customer must retain a degree of central oversight and co-
ordination.   
On the other hand, in most multi-jurisdictional deals the exact 
service requirements of each in-scope territory are likely to vary 
from country to country.  As a result, certain territories may require 
a different service description and, in some cases, a different service 
level regime.   Equally, the specifics of the service transition and exit 
arrangements and the business continuity and disaster recovery 
arrangements are also likely to vary depending on the way in which 
services are configured locally and the nature of the Customer’s 
local estate.  Similarly, when it comes to managing an outsourcing 
project, it will not be possible to do everything from the centre – 
some degree of local management and day-to-day contact between 
the representatives of the Customer and Service Provider who are on 
the ground will also be necessary.  Critically, there will also be local 
law considerations to take into account and which may impact on 
the way in which assets, third party contracts and employees can be 
transferred and services provided in particular jurisdictions. 
 

Optimum Contract Structures 
 
An optimum contract structure for a multi-jurisdictional outsourcing 
should ideally reflect the need to achieve this balance.  One of the 
best ways to do this is to adopt a structure which features a master or 
global services agreement that contains the main over-arching terms 
of the deal but also serves as a framework under which subsidiary 
agreements can be called off.  These subsidiary agreements (which 
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we will refer to in the rest of this article as Territory Agreements) 
will tend to relate to a particular jurisdiction or a group of closely 
related jurisdictions and provide a means of dealing with any local 
variations.  
This approach allows the parties to deal in particular with the impact 
of local legal regimes.  While it is advisable to choose the same 
governing law across both the master services agreements and the 
Territory Agreements in order to ensure consistency of 
interpretation and a standardised approach to enforcement, there 
will be some local laws which will still apply notwithstanding such 
a choice.  These are generally known as mandatory laws and cannot 
usually be opted out of.  It is important to recognise the existence of 
these local laws as they can impact significantly the implementation 
of the global deal in a local jurisdiction.  On occasion they may 
mean that a particular element of the deal simply cannot be given 
effect, but more often they will require the parties to structure things 
slightly differently or recast a particular provision in order that the 
parties’ intentions be given full effect.  The Territory Agreement can 
provide the ideal vehicle for the parties to do this. 
The other key factor in choosing an optimum contract structure is 
tax.  A detailed discussion of the tax issues that may apply in a 
global outsourcing transaction is beyond the scope of this article, 
but issues that commonly arise relate to the creation of a permanent 
establishment, VAT and withholding taxes.  It is essential that the 
parties take local tax advice at an early stage in the process so as to 
ensure they are aware of the potential impact of any relevant tax 
rules and to enable a tax efficient structure to be implemented.  
Again, the use of a Master or Global Services Agreement with 
Territory Agreements tends to provide maximum flexibility to the 
parties in this regard.     
 

Master or Global Services Agreement (MSA) 
 
The MSA will usually be the vehicle through which the main 
commercial terms are agreed and documented.  It will set out the 
objectives of the project and the pricing model and main 
commercial terms, together with the key customer and service 
provider contractual protections and the provisions allocating 
liability and risk between the parties.  It will also often include a 
global service description that will serve as a baseline scope for the 
services to be provided by the Service Provider across all territories 
and a set of global service levels.   
While some Territory Agreements will often be entered into at the 
same time as the MSA is signed, there will usually be a need for the 
cut over of service responsibility to the Service Provider to be 
phased over time to avoid the risks inherent in a single go live date 
across multiple territories.  As a result, the MSA will typically 
include a procedure for further Territory Agreements to be called off 
over time to reflect such a phased cut-over approach and also to 
provide the flexibility for other territories that are not within the 
original scope of the project to be added if the Customer’s 
requirements change in the future.  The procedure will usually 
include a template form for the Territory Agreement to follow.   
 

Territory Agreements  
 
The Territory Agreements will typically cover two aspects: (1) the 
transfer of local assets, third party contracts and employees to the 
Service Provider at the outset of the project; and (2) the ongoing 
provision of local services.  Sometimes these aspects are dealt with 
in separate agreements, sometimes in the same agreement.  

Transfer of assets, third party contracts and employees 

As well as the transfer of responsibility for the provision of services, 
many outsourcings will also involve the transfer to the Service 
Provider of certain assets (such as equipment), real estate or third 
party contracts together with certain employees who are currently 
predominantly engaged in the provision of the relevant services.   
As far as assets are concerned, the Territory Agreement should 
document which assets are in scope to transfer at the local level and 
also deal with any local law formalities that may apply in order to 
achieve an effective transfer.  For example, in some jurisdictions a 
particular form is required for the transfer of tangible assets and the 
documentation effecting the transfer needs to be notarised.  In other 
jurisdictions, certain rules can be triggered if the transfer constitutes 
the transfer of the whole or part of a business.  Similarly, the legal 
means by which a contract can be transferred from one person to 
another also varies by jurisdiction and this needs to be reflected in 
the Territory Agreement. 
The law relating to the transfer of ownership or interests in real 
estate is also typically complex and jurisdiction-specific and 
accordingly the transfer of any local property will need to be 
carefully addressed on a territory-by-territory basis. 
The most significant issues usually arise in relation to the transfer of 
employees.  The differences in the application of local law in this 
area can have a material impact on the way in which a deal must be 
structured.  A key distinction to be aware of is whether a transfer of 
employees must be effected in the relevant jurisdiction by means of 
a (freely given) acceptance by an employee of an offer of 
employment or whether, as is the case under the Acquired Rights 
Directive in the European Union, the relevant employees are 
deemed to transfer automatically by operation of law if the business 
or undertaking that they are working for is effectively transferring to 
the Service Provider as part of the outsourcing.  The answer to this 
question will clearly affect how the provisions dealing with the 
transfer of employees are drafted in relation to a particular territory.  
It is also worth pointing out, however, that even within the European 
Union there are significant variations in the details of how the 
Acquired Rights Directive has been implemented in different 
European countries.  As a result, it is not possible to assume an 
entirely uniform approach can be taken even within the EU area and, 
as a result, the identification of which employees are in scope to 
transfer and the associated consultation and other obligations will 
need to be reviewed on a territory-by-territory basis. 

Provision of Services 

The Territory Agreement will also govern the ongoing provision of 
services at a local level following any initial transfer of assets, 
contracts or employees.  In this regard, the Territory Agreement will 
generally incorporate all the terms of the MSA so that the local 
provision of services is governed by the over-arching terms and 
conditions that have been agreed centrally but, as with the transfer of 
assets, will also include any variations that may be required from the 
perspective of local mandatory law.  Areas where local laws tend to 
impact on the provision of services typically include the following:  
■ Regulatory consents to outsource: Customers in particular 

industry sectors, such as financial services for example, are 
likely to be subject to local regulatory requirements in terms 
of outsourced activities and these will need to be reflected in 
the relevant Territory Agreement. 

■ Licences/consents to provide service: linked to the above, 
the Service Provider may require particular consents and 
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licences in order to provide services in certain territories, but 
not in others.   

■ Enforceability of terms and conditions: it is sometimes the 
case that particular terms that may have been agreed as part 
of the ‘global’ deal in the MSA will not be enforceable in a 
particular territory.  Examples in certain jurisdictions may 
include certain limitations or exclusions of liability or 
common warranties that might apply to the provision of 
services, such as those relating to fitness for purpose or 
satisfactory quality.  In some circumstances, terms may need 
to be amended or a particular formality followed in order to 
give effect to the parties’ intentions at a local level and in 
other cases an alternative approach may need to be suggested 
altogether.  The key in each case, however, should be to make 
only such changes as are necessary to ensure the 
enforceability of the parties’ original intentions or something 
as close to those original intentions as possible, rather than 
seeking to re-open commercially agreed points in order to 
achieve a further advantage.   

■ Intellectual property: the law relating to the ownership, 
transfer and use of intellectual property tends to vary by 
jurisdiction and this will be an important area in many 
technology outsourcings.  Potential areas to be aware of 
include restrictions on the ability to transfer certain IP rights, 
the implying of certain licences to use by commercial code or 
local statute and formalities required to achieve an effective 
transfer of IP ownership (for example, in some jurisdictions 
this must be done in writing and a specific form of wording is 
required). 

■ Processing of personal data: where a Service Provider is 
processing personal data as part of the provision of services, 
local data protection law will need to be taken into account.  
In the European Union, this has tended to be another area 
where the implementation of European Directives has 
differed from country to country leading to a number of traps 
for the unwary.  In some territories, for example, data 
protection legislation extends to information about corporate 
persons and not just individuals and rules governing who is 
considered to be the data controller in respect of personal data 
can also vary.  Generally speaking, data protection law will 
require certain provisions to be included in a services 
contract where a third party outsourcer is processing personal 
data and the nature of these requirements will need to be 
checked on a country-by-country basis.  In this context, it 
should be noted that with effect from 25 May 2018, a new 
General Data Protection Regulation (GDPR) has now come 
into effect throughout the European Union and will have 
direct effect without the need for implementing national 
legislation.  This new legislation requires the inclusion of 
more detailed data processing provisions in outsourcing 
contracts, including amongst other things obligations to 
notify of security breaches.  It also features a far more 
onerous enforcement regime, with maximum fines for 
breaches of the GDPR of up to the greater of 4% of 
worldwide turnover or €20 million.  As a result, liability 
provisions in relation to data protection issues – at both a 
local and global level – will need to be considered even more 
carefully.  One by-product of the introduction of the GDPR is 
likely over time to be a greater degree of uniformity across 
the EU as regards the content of the required data processing 
provisions and less regional variations.  However, it is too 
early to be sure that this will be the case and so caution in this 
regard currently remains the best approach.    

■ Transfer of personal data: a further complication is 
introduced where personal data is being transferred to or will be 
accessed from another territory, as is common in many multi-
jurisdictional outsourcings.  In this scenario, the parties will 
need to ensure that they comply with the data transfer 
requirements of the country from which the personal data is 

being exported – and, again, these can vary from territory to 
territory.  For instance, some territories (in particular those 
within the European Union) require data transfer measures to be 
implemented including, potentially, execution of certain pro-
forma contracts between relevant data exporters and importers.  
The introduction of the GDPR has not materially changed the 
data transfer requirements in the EU, although the compliance 
burden has been reduced somewhat by the removal of the 
obligation that used to apply in some jurisdictions to notify the 
local supervisory authority of any data export contracts that 
were entered into.  It should also be borne in mind, however, 
that breach of the GDPR’s data transfer provisions is included 
in the category of non-compliance issues for which the 
maximum level of fines can be imposed. 

Cyber security: the implementation in a number of countries of 
specific regulations in relation to cyber security has introduced a 
further area of local law that needs to be taken into account.  In the 
EU, the introduction of the Network and Information Security 
Directive (NIS Directive) has placed organisations operating what 
are deemed to be “essential services” under certain requirements to 
take appropriate organisational and technical measures to protect 
against cyber risk and in certain circumstances to notify a regulator 
of any security breach.  The exact criteria defining which 
organisations are caught by the Directive are determined at a 
national level but, in broad terms, many companies in the energy, 
transport, financial services, health and water supply and 
distribution sectors will be caught. Where these companies are 
outsourcing IT or network infrastructure related services, then they 
will be responsible for ensuring the outsourcing contract that their 
service providers have in place appropriate and proportionate 
measures to protect against cyber risk.  They are also likely to wish 
to flow down the relevant breach notification obligations that they 
are subject to and to ensure that the contractual liability regime 
enables any civil liability that it may incur under the relevant 
regulations to be ‘backed off’ to the service provider.  In addition to 
the legal requirements that will apply at a local level, thought also 
needs to be given to more practical and operational questions.   
Service descriptions: it is likely that the Customer’s local 
operations will require certain variations in the nature of the services 
it requires and hand off points and dependencies may also be 
different.  These kind of technical issues need to be identified at an 
early stage and, critically, tested to see where a local request reflects 
a genuine requirement and where it is more of a ‘nice to have’.  A 
certain amount of caution is needed in this area if the Customer is 
not to lose much of the cost and business benefits that a greater 
degree of standardisation in service provision will provide.  
However, where local variations are genuinely required, these can 
be reflected in the relevant Territory Agreements. 
Governance:  as will have become clear from many of the points 
made above, it is essential that the Customer organisation 
implements a governance structure that enables clear and efficient 
communication between the co-ordinating territory and the other 
territories which will be benefiting from the deal.  This is important 
both during the RFP and deal negotiation stage and during the 
implementation and ‘steady state’ running of the outsourcing.  
While a full discussion of how best to optimise a governance 
structure lies beyond the scope of this article, some of the key 
principles that should be reflected in the context of a multi-
jurisdictional deal are as follows:  
■ a requirement that local subsidiaries or divisions do not 

engage in disputes without reference to or obtaining the 
approval of the central co-ordinating entity;  

■ appropriate provisions in the change control procedures that 
include escalations to the global level to prevent any local 
variations undermining the master terms; 

ICLG TO: OUTSOURCING 2019 3WWW.ICLG.COM

Bird & Bird LLP Structuring a Multi-Jurisdictional Outsourcing Deal

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 3

© Published and reproduced with kind permission by Global Legal Group, Ltd 



we will refer to in the rest of this article as Territory Agreements) 
will tend to relate to a particular jurisdiction or a group of closely 
related jurisdictions and provide a means of dealing with any local 
variations.  
This approach allows the parties to deal in particular with the impact 
of local legal regimes.  While it is advisable to choose the same 
governing law across both the master services agreements and the 
Territory Agreements in order to ensure consistency of 
interpretation and a standardised approach to enforcement, there 
will be some local laws which will still apply notwithstanding such 
a choice.  These are generally known as mandatory laws and cannot 
usually be opted out of.  It is important to recognise the existence of 
these local laws as they can impact significantly the implementation 
of the global deal in a local jurisdiction.  On occasion they may 
mean that a particular element of the deal simply cannot be given 
effect, but more often they will require the parties to structure things 
slightly differently or recast a particular provision in order that the 
parties’ intentions be given full effect.  The Territory Agreement can 
provide the ideal vehicle for the parties to do this. 
The other key factor in choosing an optimum contract structure is 
tax.  A detailed discussion of the tax issues that may apply in a 
global outsourcing transaction is beyond the scope of this article, 
but issues that commonly arise relate to the creation of a permanent 
establishment, VAT and withholding taxes.  It is essential that the 
parties take local tax advice at an early stage in the process so as to 
ensure they are aware of the potential impact of any relevant tax 
rules and to enable a tax efficient structure to be implemented.  
Again, the use of a Master or Global Services Agreement with 
Territory Agreements tends to provide maximum flexibility to the 
parties in this regard.     
 

Master or Global Services Agreement (MSA) 
 
The MSA will usually be the vehicle through which the main 
commercial terms are agreed and documented.  It will set out the 
objectives of the project and the pricing model and main 
commercial terms, together with the key customer and service 
provider contractual protections and the provisions allocating 
liability and risk between the parties.  It will also often include a 
global service description that will serve as a baseline scope for the 
services to be provided by the Service Provider across all territories 
and a set of global service levels.   
While some Territory Agreements will often be entered into at the 
same time as the MSA is signed, there will usually be a need for the 
cut over of service responsibility to the Service Provider to be 
phased over time to avoid the risks inherent in a single go live date 
across multiple territories.  As a result, the MSA will typically 
include a procedure for further Territory Agreements to be called off 
over time to reflect such a phased cut-over approach and also to 
provide the flexibility for other territories that are not within the 
original scope of the project to be added if the Customer’s 
requirements change in the future.  The procedure will usually 
include a template form for the Territory Agreement to follow.   
 

Territory Agreements  
 
The Territory Agreements will typically cover two aspects: (1) the 
transfer of local assets, third party contracts and employees to the 
Service Provider at the outset of the project; and (2) the ongoing 
provision of local services.  Sometimes these aspects are dealt with 
in separate agreements, sometimes in the same agreement.  

Transfer of assets, third party contracts and employees 

As well as the transfer of responsibility for the provision of services, 
many outsourcings will also involve the transfer to the Service 
Provider of certain assets (such as equipment), real estate or third 
party contracts together with certain employees who are currently 
predominantly engaged in the provision of the relevant services.   
As far as assets are concerned, the Territory Agreement should 
document which assets are in scope to transfer at the local level and 
also deal with any local law formalities that may apply in order to 
achieve an effective transfer.  For example, in some jurisdictions a 
particular form is required for the transfer of tangible assets and the 
documentation effecting the transfer needs to be notarised.  In other 
jurisdictions, certain rules can be triggered if the transfer constitutes 
the transfer of the whole or part of a business.  Similarly, the legal 
means by which a contract can be transferred from one person to 
another also varies by jurisdiction and this needs to be reflected in 
the Territory Agreement. 
The law relating to the transfer of ownership or interests in real 
estate is also typically complex and jurisdiction-specific and 
accordingly the transfer of any local property will need to be 
carefully addressed on a territory-by-territory basis. 
The most significant issues usually arise in relation to the transfer of 
employees.  The differences in the application of local law in this 
area can have a material impact on the way in which a deal must be 
structured.  A key distinction to be aware of is whether a transfer of 
employees must be effected in the relevant jurisdiction by means of 
a (freely given) acceptance by an employee of an offer of 
employment or whether, as is the case under the Acquired Rights 
Directive in the European Union, the relevant employees are 
deemed to transfer automatically by operation of law if the business 
or undertaking that they are working for is effectively transferring to 
the Service Provider as part of the outsourcing.  The answer to this 
question will clearly affect how the provisions dealing with the 
transfer of employees are drafted in relation to a particular territory.  
It is also worth pointing out, however, that even within the European 
Union there are significant variations in the details of how the 
Acquired Rights Directive has been implemented in different 
European countries.  As a result, it is not possible to assume an 
entirely uniform approach can be taken even within the EU area and, 
as a result, the identification of which employees are in scope to 
transfer and the associated consultation and other obligations will 
need to be reviewed on a territory-by-territory basis. 

Provision of Services 

The Territory Agreement will also govern the ongoing provision of 
services at a local level following any initial transfer of assets, 
contracts or employees.  In this regard, the Territory Agreement will 
generally incorporate all the terms of the MSA so that the local 
provision of services is governed by the over-arching terms and 
conditions that have been agreed centrally but, as with the transfer of 
assets, will also include any variations that may be required from the 
perspective of local mandatory law.  Areas where local laws tend to 
impact on the provision of services typically include the following:  
■ Regulatory consents to outsource: Customers in particular 

industry sectors, such as financial services for example, are 
likely to be subject to local regulatory requirements in terms 
of outsourced activities and these will need to be reflected in 
the relevant Territory Agreement. 

■ Licences/consents to provide service: linked to the above, 
the Service Provider may require particular consents and 
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licences in order to provide services in certain territories, but 
not in others.   

■ Enforceability of terms and conditions: it is sometimes the 
case that particular terms that may have been agreed as part 
of the ‘global’ deal in the MSA will not be enforceable in a 
particular territory.  Examples in certain jurisdictions may 
include certain limitations or exclusions of liability or 
common warranties that might apply to the provision of 
services, such as those relating to fitness for purpose or 
satisfactory quality.  In some circumstances, terms may need 
to be amended or a particular formality followed in order to 
give effect to the parties’ intentions at a local level and in 
other cases an alternative approach may need to be suggested 
altogether.  The key in each case, however, should be to make 
only such changes as are necessary to ensure the 
enforceability of the parties’ original intentions or something 
as close to those original intentions as possible, rather than 
seeking to re-open commercially agreed points in order to 
achieve a further advantage.   

■ Intellectual property: the law relating to the ownership, 
transfer and use of intellectual property tends to vary by 
jurisdiction and this will be an important area in many 
technology outsourcings.  Potential areas to be aware of 
include restrictions on the ability to transfer certain IP rights, 
the implying of certain licences to use by commercial code or 
local statute and formalities required to achieve an effective 
transfer of IP ownership (for example, in some jurisdictions 
this must be done in writing and a specific form of wording is 
required). 

■ Processing of personal data: where a Service Provider is 
processing personal data as part of the provision of services, 
local data protection law will need to be taken into account.  
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where the implementation of European Directives has 
differed from country to country leading to a number of traps 
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should be noted that with effect from 25 May 2018, a new 
General Data Protection Regulation (GDPR) has now come 
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legislation.  This new legislation requires the inclusion of 
more detailed data processing provisions in outsourcing 
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notify of security breaches.  It also features a far more 
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breaches of the GDPR of up to the greater of 4% of 
worldwide turnover or €20 million.  As a result, liability 
provisions in relation to data protection issues – at both a 
local and global level – will need to be considered even more 
carefully.  One by-product of the introduction of the GDPR is 
likely over time to be a greater degree of uniformity across 
the EU as regards the content of the required data processing 
provisions and less regional variations.  However, it is too 
early to be sure that this will be the case and so caution in this 
regard currently remains the best approach.    

■ Transfer of personal data: a further complication is 
introduced where personal data is being transferred to or will be 
accessed from another territory, as is common in many multi-
jurisdictional outsourcings.  In this scenario, the parties will 
need to ensure that they comply with the data transfer 
requirements of the country from which the personal data is 

being exported – and, again, these can vary from territory to 
territory.  For instance, some territories (in particular those 
within the European Union) require data transfer measures to be 
implemented including, potentially, execution of certain pro-
forma contracts between relevant data exporters and importers.  
The introduction of the GDPR has not materially changed the 
data transfer requirements in the EU, although the compliance 
burden has been reduced somewhat by the removal of the 
obligation that used to apply in some jurisdictions to notify the 
local supervisory authority of any data export contracts that 
were entered into.  It should also be borne in mind, however, 
that breach of the GDPR’s data transfer provisions is included 
in the category of non-compliance issues for which the 
maximum level of fines can be imposed. 

Cyber security: the implementation in a number of countries of 
specific regulations in relation to cyber security has introduced a 
further area of local law that needs to be taken into account.  In the 
EU, the introduction of the Network and Information Security 
Directive (NIS Directive) has placed organisations operating what 
are deemed to be “essential services” under certain requirements to 
take appropriate organisational and technical measures to protect 
against cyber risk and in certain circumstances to notify a regulator 
of any security breach.  The exact criteria defining which 
organisations are caught by the Directive are determined at a 
national level but, in broad terms, many companies in the energy, 
transport, financial services, health and water supply and 
distribution sectors will be caught. Where these companies are 
outsourcing IT or network infrastructure related services, then they 
will be responsible for ensuring the outsourcing contract that their 
service providers have in place appropriate and proportionate 
measures to protect against cyber risk.  They are also likely to wish 
to flow down the relevant breach notification obligations that they 
are subject to and to ensure that the contractual liability regime 
enables any civil liability that it may incur under the relevant 
regulations to be ‘backed off’ to the service provider.  In addition to 
the legal requirements that will apply at a local level, thought also 
needs to be given to more practical and operational questions.   
Service descriptions: it is likely that the Customer’s local 
operations will require certain variations in the nature of the services 
it requires and hand off points and dependencies may also be 
different.  These kind of technical issues need to be identified at an 
early stage and, critically, tested to see where a local request reflects 
a genuine requirement and where it is more of a ‘nice to have’.  A 
certain amount of caution is needed in this area if the Customer is 
not to lose much of the cost and business benefits that a greater 
degree of standardisation in service provision will provide.  
However, where local variations are genuinely required, these can 
be reflected in the relevant Territory Agreements. 
Governance:  as will have become clear from many of the points 
made above, it is essential that the Customer organisation 
implements a governance structure that enables clear and efficient 
communication between the co-ordinating territory and the other 
territories which will be benefiting from the deal.  This is important 
both during the RFP and deal negotiation stage and during the 
implementation and ‘steady state’ running of the outsourcing.  
While a full discussion of how best to optimise a governance 
structure lies beyond the scope of this article, some of the key 
principles that should be reflected in the context of a multi-
jurisdictional deal are as follows:  
■ a requirement that local subsidiaries or divisions do not 

engage in disputes without reference to or obtaining the 
approval of the central co-ordinating entity;  

■ appropriate provisions in the change control procedures that 
include escalations to the global level to prevent any local 
variations undermining the master terms; 

ICLG TO: OUTSOURCING 2019 3WWW.ICLG.COM

Bird & Bird LLP Structuring a Multi-Jurisdictional Outsourcing Deal

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 3

© Published and reproduced with kind permission by Global Legal Group, Ltd 



Mark Leach 
Bird & Bird LLP  
12 New Fetter Lane  
London EC4A 1JP 
United Kingdom  
 
Tel: +44 20 7415 6000           
Email: mark.leach@twobirds.com 
URL: www.twobirds.com 

Bird & Bird has more than 1,300 lawyers in 29 offices across Europe, the Middle East, Asia-Pacific and North America and clients based in 118 
countries worldwide. We specialise in combining leading expertise across a full range of legal services and aim to deliver tailored local advice and 
seamless cross-border services. 

With more than 20 years’ outsourcing experience, we have advised on some of the most complex and innovative outsourcing transactions 
undertaken anywhere in the world.  Our team is international and fully integrated, making us uniquely placed to support global and pan-European 
transactions. 

We advise clients throughout the lifecycle of an outsourcing relationship, from the initial structuring of a deal, through the procurement process, to 
contract negotiation, transition and implementation.  We have unparalleled expertise in advising on contract management issues and also regularly 
advise on re-tenderings and exit planning matters.  

We’re proud to have been identified as one of the world’s best outsourcing advisors in the IAOP’s Global Outsourcing 100 for the last six years and 
to have been awarded a place this year in the IAOP’s special ranking of the ‘Best of the World’s Best Outsourcing Advisors’. 

Mark is a partner in our Commercial Group and head of our 
International Outsourcing Group, based in London. 

He specialises outsourcing, long-term partnership and large-scale 
transformational projects. 

On outsourcing matters, he advises both customers and suppliers on 
a wide range of information technology (IT), communications and 
business process outsourcing (BPO) transactions.  He frequently acts 
on complex international and offshoring projects in this area and his 
clients include financial institutions and major corporates (particularly 
in the aerospace and defence and technology sectors), as well as a 
number of IT vendors. 

Mark has extensive experience of advising suppliers on a range of 
major public sector and security and defence technology projects and, 
in addition, regularly advises on systems integration, procurement,  
managed services transactions, cloud computing and e-commerce 
contracts and complex software licensing and development deals. 

Mark speaks regularly at industry events on outsourcing and 
commercial technology issues and is recognised as a 'Leading 
Individual' in the fields of outsourcing and major commercial contracts 
in the latest editions of the Chambers Guide to the UK Legal 
Profession and The Legal 500. 

■ where issues do arise and the centre agrees that escalation is 
appropriate, a facility for those issues to be dealt with locally 
in the first instance and then escalated to the central level if 
the issue cannot be resolved at the local level; and 

■ clear reporting lines from local territories to the centre and 
frameworks which facilitate good quality data and 
management information being made available in a timely 
fashion.   

To underpin any governance framework, the Customer should 
ensure that it retains (or recruits) a sufficient number of 
appropriately skilled personnel to manage the Service Provider – 
both at the central and local levels.  As is often noted, managing a 
Service Provider and the delivery of services from a third party 
requires a different skill set form managing the delivery of those 
services internally and, as with other types of outsourcing project, 
weaknesses in the retained organisation are a common source of 
problems in multi-jurisdictional outsourcings.  
 

The Importance of Preparation 
 
In closing, it is worth emphasising that, in order to be aware of the 
issues that need to be addressed in the Territory Agreements 
described above, the parties need to undertake timely and thorough 
local due diligence.  As well as taking advice on the impact of 
existing local laws, attention should also be given to any impending 
or likely future changes in law that might affect the terms of the deal 
further down the road.  While this may seem obvious, the desire to 
get a deal done quickly and to minimise internal project costs often 
creates a pressure to cut corners in this area.  However, a failure to 
appreciate, for example, the longer timeframes required for 
employee consultations to take place in a particular territory or the 
requirement to obtain regulator consent to the transfer of personal 
data can have a significant impact on a deal timetable and the ability 
for a Customer to realise the projected benefits of a deal within the 
required timelines and thereby seriously damage the Customer’s 
underlying business case.  In a multi-jurisdictional outsourcing, as 
in much else, good preparation is critical.  
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Chapter 2

Centre for Outsourcing Research and 
Education (CORE) Ron Babin

Digital Disruption 
Through Outsourcing 

Digital Disruption is the strategic transformation of business using 
digital technologies such as mobile services, cloud, artificial 
intelligence and big data.  Outsourcing, or working with digital 
service providers, has become a fundamental method where 
organisations rely on the knowledge and capabilities of external 
digital service organisations to create a new disruptive business 
capability.   
During the 1990s, Dr. Clayton Christensen at Harvard University 
conceptualised disruptive innovation, described in his book “The 
Innovator’s Dilemma”.  His research was well ahead of the innovation 
fostered by the introduction of the public internet and well before the 
disruption that consumer technologies, such as smart phones and 
social media, have created.  Yet, his theories correctly forecast what 
we see happening now in business and government when a new 
technology-based business displaces and destroys an incumbent 
business.  Netflix killed Blockbuster, Amazon hastened the demise of 
Sears and Kodak was destroyed by digital photography which is now 
available on every smart phone.  Today, digital disruption threatens 
just about every business.  Most business strategies, particularly in 
retail, financial services and communication/entertainment contain a 
defensive element to protect the current business model.   
The digital disruptors are some of the largest global organisations; 
many are beyond the size and power of most nations.  The FAANG 
group (Facebook, Apple, Amazon, Netflix and Google) are now 
seen as a threat to smaller organisations such as banks, retailers and 
car manufacturers, and are resistant to legal challenges from most 
governments.  Indeed, the concept of surveillance capitalism can be 
seen as a threat to democracy and commercial capitalism, the 
centuries-old model for most of the Western world.  These digital 
disruptors are changing the world as we know it.   
The Centre for Outsourcing Research and Education (CORE) has 
recognised this fundamental change.  At CORE we recognise the 
shift from asset-based outsourcing to digital service sourcing.  
Organisations are less inclined to outsource data centres, software 
and people, which was the dominant model in the 1990s and 2000s.  
Today, organisations source digital services in the form of cloud 
computing and storage, software as a service (SaaS) and robotic 
process automation (RPA) with artificial intelligence (AI) to 
augment humans.  The CORE curriculum now offers a course on 
digital outsourcing because this has become a fundamental 
capability that CORE members need.  The course modules describe 
how to anticipate the trajectory of digital transformation, how 
outsourcing is changing to “everything as a service”, how to work 
with digital transformation service providers, how to measure 
digital transformation success and how to align the organisation for 

a digital future.  The CORE curriculum is described at 
https://www.coresourcing.org/cpages/education.   
Buyers increasingly work closely with digital service providers to 
build a digital capability that is consumer focused, rapidly deployed 
and integrated with established corporate systems.  Researchers at 
the MIT Center for Information System Research (CISR) have 
identified the need for a digital backbone as a foundation for 
deploying customer facing systems, such as mobile apps.  The 
digital backbone, such as an Enterprise Resource Planning (ERP) 
system, provides the seamless and reliable linkage between 
enterprises’ data, such as customer and product information, back-
office processes and the customer facing mobile app.  If a digital 
backbone is lacking, CISR research suggests that digital 
transformation will be difficult.  CORE recognises that traditional 
outsourcing will remain a viable service, particularly for legacy 
systems and standard enterprise systems such as an ERP.  Most 
buyers will benefit from the five key capabilities of a traditional 
outsource provider: 1) economies of scale; 2) economies of skill (i.e. 
core competencies); 3) labour arbitrage from global sourcing; 4) 
technology exploitation suggested by Moore’s Law; and 5) 
favourable transaction cost economics.  The traditional outsourcing 
market will remain, but new digital services are becoming an 
increasingly important segment of the market.   
Three significant changes characterise the move from asset-
outsourcing to digital service sourcing.  First, the digital service 
providers may become competitors to the buyer.   Second, the 
duration, value and governance of service contracts becomes more 
complex.  Third, the technology procurement organisation and 
process must be overhauled.   These three changes are described in 
the following paragraphs.   
As buyers engage with the FAANG members and other related 
digital providers, there is a change and a caution compared to earlier 
outsourcing models.  For example, Apple is arguably one of the 
largest technology organisations in the world and is one of the 
largest fin-tech firms.  A bank that works with Apple is potentially 
working with a very aggressive financial service competitor, but the 
bank may need Apple expertise when deploying a new mortgage or 
lending app on the iPhone.  The technical capabilities of the 
FAANG providers must be considered in contrast to their appetite to 
compete in new markets, such as retail, financial services and 
communications/entertainment.  Also, the data or meta-data that the 
digital service providers will track and capture simply adds to the 
vast empire of data on which the market value of these companies is 
based.  In some instances, this will improve the digital capability, for 
example as IBM’s Watson service learns more about client 
preferences it is then able to accurately anticipate questions and 
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concerns.  However, other meta-data such as movement activities 
captured on a smart phone of retail clients in a shopping mall may be 
helpful to retailers, but also helps the smart phone software to keep 
track on where and when the owner is travelling.  Buyers are 
increasingly wary of working with digital service providers who 
may already be on the path to competition.   
A second fundamental shift in sourcing is the duration and 
governance of contracts.  Recently, a CORE client described how 
outsourcing contracts with duration of 10 years or more, often with 
total contract value in excess of a billion dollars, have dramatically 
changed to shorter (e.g. fewer than four years) contracts of much 
less value.  As well, instead of monolithic single vendor contracts, 
the digital service arrangements are now a blend of multi-vendor 
service providers with a strong component of in-house legacy 
system integration.  This results in a much more demanding and 
costly governance of sourcing providers and a need for stronger in-
house technology architecture capability.   
A third change that digital services sourcing requires is the overhaul 
of procurement with the introduction of Agile Procurement.  
Researchers at IDC have described how new digital technologies 
demand new procurement approaches in a November 2018 report, 
“The Future of Technology Sourcing and Procurement”.  According 
to IDC, the typical Technology Sourcing and Procurement 
organisation is overly focused on administrative processes and often 
lacks the competencies and skills to understand and acquire new 

digital technologies.  In many cases, the traditional RFP process is 
too long, too bureaucratic and results in a poor solution.  Many large 
organisations are now considering Agile methods from the project 
management discipline to revitalise the technology procurement 
process.  A  CIO explained, a procurement process should not take 
two years for a solution that has an expected life span of only three 
or four years.  The speed and flexibility of Agile are now being used 
to create a more rapid and responsive technology procurement 
process.   
We can say with certainty that business changes created by digital 
technologies will be unending.  We also suggest that working with 
external digital service providers, in a new outsourcing model, will 
be a dominant theme for buyers in the next several years.  During the 
last two decades, most large organisations have adopted a 
technology outsourcing framework to guide the outsourcing life 
cycle and improve the value promised by providers.  Buyers must 
now revise that outsourcing framework, as digital disruption 
enabled by new digital service providers becomes a core strategic 
capability either to protect current business models or to create new 
businesses.  As a CORE executive recently summarised, “either 
prepare to disrupt or prepare to be disrupted, digital transformation 
cannot be avoided”.  We urge buyers to prepare by working 
cautiously with external service providers to anticipate digital 
disruption.   
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concerns.  However, other meta-data such as movement activities 
captured on a smart phone of retail clients in a shopping mall may be 
helpful to retailers, but also helps the smart phone software to keep 
track on where and when the owner is travelling.  Buyers are 
increasingly wary of working with digital service providers who 
may already be on the path to competition.   
A second fundamental shift in sourcing is the duration and 
governance of contracts.  Recently, a CORE client described how 
outsourcing contracts with duration of 10 years or more, often with 
total contract value in excess of a billion dollars, have dramatically 
changed to shorter (e.g. fewer than four years) contracts of much 
less value.  As well, instead of monolithic single vendor contracts, 
the digital service arrangements are now a blend of multi-vendor 
service providers with a strong component of in-house legacy 
system integration.  This results in a much more demanding and 
costly governance of sourcing providers and a need for stronger in-
house technology architecture capability.   
A third change that digital services sourcing requires is the overhaul 
of procurement with the introduction of Agile Procurement.  
Researchers at IDC have described how new digital technologies 
demand new procurement approaches in a November 2018 report, 
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to IDC, the typical Technology Sourcing and Procurement 
organisation is overly focused on administrative processes and often 
lacks the competencies and skills to understand and acquire new 
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too long, too bureaucratic and results in a poor solution.  Many large 
organisations are now considering Agile methods from the project 
management discipline to revitalise the technology procurement 
process.  A  CIO explained, a procurement process should not take 
two years for a solution that has an expected life span of only three 
or four years.  The speed and flexibility of Agile are now being used 
to create a more rapid and responsive technology procurement 
process.   
We can say with certainty that business changes created by digital 
technologies will be unending.  We also suggest that working with 
external digital service providers, in a new outsourcing model, will 
be a dominant theme for buyers in the next several years.  During the 
last two decades, most large organisations have adopted a 
technology outsourcing framework to guide the outsourcing life 
cycle and improve the value promised by providers.  Buyers must 
now revise that outsourcing framework, as digital disruption 
enabled by new digital service providers becomes a core strategic 
capability either to protect current business models or to create new 
businesses.  As a CORE executive recently summarised, “either 
prepare to disrupt or prepare to be disrupted, digital transformation 
cannot be avoided”.  We urge buyers to prepare by working 
cautiously with external service providers to anticipate digital 
disruption.   
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Dr. Ron Babin is a Professor at Ryerson University in Toronto and is 
the Chair of the CORE Board of Directors.  At Ryerson University, Dr. 
Babin teaches IT Management in the Ted Rogers School of 
Management, in undergraduate, MBA and executive programmes.  At 
CORE he teaches a variety of executive programmes including Digital 
Transformation.  His research focus is on outsourcing, with an 
emphasis on the social impact of outsourcing.  Dr. Babin has published 
two books and several papers on this topic.   

Prior to joining Ryerson, Dr. Babin was a consulting partner at KPMG 
and at Accenture, where he focused on IT strategy for large clients 
across all industry sectors.  Dr. Babin received his DBA from the 
Manchester Business School, at the University of Manchester.  He 
received a degree in computer science from York University in Toronto 
and an MBA from the Schulich School of Business.   

CORE is the premier Canadian-based association for businesses focusing on complex service provider relationships such as outsourcing.  CORE 
delivers its programmes globally in partnership with Ryerson University.   

Through our programmes, we help member companies manage risks and optimise the value of their complex service provider relationships.  
Whether it is a simple domestic sourcing arrangement or a complicated global outsourcing deal, CORE helps by delivering thought leadership 
through discussion forums, conferences and executive education.   

CORE’s Accredited Outsourcing Practitioner™ (AOP) designation recognises individuals who have attained a requisite level of both practical 
experience and classroom education to understand and apply innovative management approaches for productivity and competitive enhancement.   

Membership is held by corporate entities.  For all the employees of member organisations, membership includes unlimited access to webinars, 
forums and the annual conference at no additional cost and a 30% discount or more on Execution Education courses.  Members have exclusive 
access to the Research Centre that includes past presentations, white papers and research reports.   

Through participation in CORE programmes, members become better informed, better educated and better prepared to execute all phases of the 
services relationship lifecycle.   
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Chapter 3

MinterEllison

Anthony Borgese

Nicholas Pascoe

Australia

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

Other than the laws, regulations or standards imposed by regulators 
of particular industries (such as the Australian Prudential Regulation 
Authority (APRA) in respect of financial services and health 
insurance, discussed below in question 1.3), or in relation to privacy 
and data protection, there are no national laws which specifically 
regulate outsourcing transactions in Australia.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Broadly speaking, there are no specific requirements imposed on 
government or public sector bodies relating to outsourcing 
generally.  However, depending on the nature of the service being 
outsourced, there may exist policies or guidelines for government 
agencies.  For example, federal and state governments have 
developed their own policies in respect of transactions (including 
outsourcings) which involve cloud services.  Instances of this 
include: 
a) in 2017, the Australian government released its ‘Secure 

Cloud Strategy’ which requires government agencies to 
develop their own cloud strategies, guided by seven 
principles that include ‘use as much of the cloud as possible’ 
and ‘use public cloud services as the default’; and 

b) state and territory governments have released their own 
policies and guidelines, including the New South Wales 
Government’s ‘NSW Government Cloud Policy’, and the 
Victorian Government’s ‘Information Technology Strategy’ 
and ‘Cloud-based ICT Services Checklist’.  These have been 
put in place to enable the adoption of cloud-based services 
across government departments and provide guidance for 
government agencies to determine which cloud delivery 
model is best suited to their business needs.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

APRA, the body responsible for the regulation of banks, authorised 
deposit-taking institutions, registered superannuation entities, and 
general, life and health insurers, has specific prudential standards 
and prudential practice guides to regulate the outsourcing activities 
of these industries.   
Under these standards, regulated bodies must comply with a number 
of obligations when outsourcing material business activities.  These 
obligations include the requirement to have in place a board policy 
that includes a strategy for outsourcing material business activities, 
as well as monitoring processes to manage such outsourcing 
arrangements.   
APRA must also be notified when entering into an outsourcing of a 
material business activity.  The timing of this notification will 
depend on whether the outsourcing is onshore or offshore.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Under Australian law, there is no requirement that outsourcing 
transactions be governed by Australian law.  However, it is generally 
accepted that the governing law will be local law.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Outsourcing agreements in Australia commonly take the form of 
service agreements.  A master services agreement is often used for 
outsourcing arrangements if there are a number of services to be 
outsourced; for example, in out-tasking arrangements, where 
businesses engage a service provider to provide a range of specific 
IT services, rather than the entire IT function of the business.   
Most commonly, a customer will enter into an agreement with the 
local subsidiary of a multinational service provider (or with the 
parent company, if it does not have a local subsidiary).  For larger 
arrangements, customers may sell or transfer their assets or property 
used to provide the services to the service provider.   
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3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

There is no standard type of procurement process.  Depending on 
the size of the procurement, some form of tender process is 
commonly used which may either be a broad tender or one issued 
only to a small group of pre-selected suppliers.  Independent 
consultants are also commonly used to support the tender process.   
In the public sector, there is often a more formal procurement 
process and it is common for probity advisors to be appointed for 
large outsourcing arrangements.  
  

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

There is no maximum or minimum term imposed by national or 
local law.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

While APRA requires notice periods to be specified in outsourcing 
contracts it regulates, there are no national or local laws which 
require that a termination right carries a notice period of any 
particular length.  In practice, the notice period is often referable to 
the expected time it would take to put in place an alternative 
supplier.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The charging mechanism for an outsourcing transaction is 
determined by the parties, but common charging methods include: 
a) a fixed price for the service, or individual components thereof 

for a fixed scope of work, with appropriate change control 
provisions for variation;  

b) rate-based pricing, under which the customer pays for 
services at a pre-agreed unit-cost defined by one or more rate 
cards (e.g. hourly or daily rates for onshore and offshore 
personnel); and  

c) a ‘cost plus’ or ‘open book’ method, whereby the customer is 
charged for the actual cost of providing the service, plus a 
percentage of that cost, as a profit element.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Key terms concerning costs in outsourcing transactions include: 
a) whether the pricing is subject to indexation, or to changes to 

account for exchange rate fluctuations, and how the costs 
may be varied; 

b) the method and timing of payment, including whether the 
parties will opt for a monthly ‘pay in advance’ arrangement 
or monthly invoicing in arrears; and 

c) whether any profit sharing or gain sharing (whereby parties 
agree to share any pre-agreed savings) arrangements are to be 
imposed.   

Benchmarking has traditionally been an important tool in relation to 
costs, but it has become less important as the average term of 
outsourcing agreements has continued to decrease.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities to transfer, lease or license assets vary depending on 
the asset that is being transferred, leased or licensed.  Generally, an 
asset can be transferred, leased or licensed by way of an agreement 
between the parties.  The exception to this is assets that are required 
to be registered on a government operated register to record 
ownership, for example, interests in land (dealt with in question 6.2 
below) and personal property securities.  Also, some assets may not 
be capable of being leased or licensed (for example, rights under an 
intellectual property licence), and it may be necessary to transfer 
these by agreement.   

6.2 What are the formalities for the transfer of land? 

The transfer of land is required to be in writing and signed by the 
person that is disposing of the land, or a representative of that 
person, and is to be registered at the Land Titles Office or Registry 
Services in the relevant state or territory.   

6.3 What post-completion matters must be attended to? 

On commencement of the agreement, there may be a number of 
practical matters that must be attended to and these will depend on 
the nature of the outsourcing.  This may include the registration of 
assets such as land or domain names.   

6.4 How is the transfer registered? 

There is no register for outsourcing agreements.  Assets that need to 
be registered are prepared and lodged with the relevant departments.  
For example, the transfer of an interest in land, being a title transfer 
or a lease of the land, is lodged with the Land Titles Office in the 
relevant state or territory, which then processes the registration and 
records it on the certificate of title for the parcel of land.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

In Australia, employees do not transfer by operation of law (in an 
outsourcing or any other transfer of business) and there is no 
equivalent of the Acquired Rights Directive.  In the context of 
outsourcing, an employee will only transfer to the service provider 
if it makes an offer of employment and the employee accepts that 
offer.  However, such a transfer, following the acceptance of an 
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costs, but it has become less important as the average term of 
outsourcing agreements has continued to decrease.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities to transfer, lease or license assets vary depending on 
the asset that is being transferred, leased or licensed.  Generally, an 
asset can be transferred, leased or licensed by way of an agreement 
between the parties.  The exception to this is assets that are required 
to be registered on a government operated register to record 
ownership, for example, interests in land (dealt with in question 6.2 
below) and personal property securities.  Also, some assets may not 
be capable of being leased or licensed (for example, rights under an 
intellectual property licence), and it may be necessary to transfer 
these by agreement.   

6.2 What are the formalities for the transfer of land? 

The transfer of land is required to be in writing and signed by the 
person that is disposing of the land, or a representative of that 
person, and is to be registered at the Land Titles Office or Registry 
Services in the relevant state or territory.   

6.3 What post-completion matters must be attended to? 

On commencement of the agreement, there may be a number of 
practical matters that must be attended to and these will depend on 
the nature of the outsourcing.  This may include the registration of 
assets such as land or domain names.   

6.4 How is the transfer registered? 

There is no register for outsourcing agreements.  Assets that need to 
be registered are prepared and lodged with the relevant departments.  
For example, the transfer of an interest in land, being a title transfer 
or a lease of the land, is lodged with the Land Titles Office in the 
relevant state or territory, which then processes the registration and 
records it on the certificate of title for the parcel of land.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

In Australia, employees do not transfer by operation of law (in an 
outsourcing or any other transfer of business) and there is no 
equivalent of the Acquired Rights Directive.  In the context of 
outsourcing, an employee will only transfer to the service provider 
if it makes an offer of employment and the employee accepts that 
offer.  However, such a transfer, following the acceptance of an 
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employment offer, may constitute a ‘transfer of business’ under the 
Fair Work Act 2009 (FW Act), which has certain implications (see 
question 7.2 below).   

7.2 On what terms would a transfer by operation of law 
take place? 

Employees do not automatically transfer and will only do so if they 
receive, and accept, an offer of employment from the service 
provider.  Subject to any commercial negotiations, a service 
provider is generally free to choose whether to offer employment, 
and on what terms, to any of the impacted employees (provided that 
a service provider cannot make these decisions based on unlawful 
grounds).  There are two important exceptions to the general 
position that the service provider is free to choose the terms on 
which it offers employment to transferring employees.  If the 
outsourcing is caught by the transfer of business provisions under 
the FW Act: 
a) an enterprise agreement, which applied to the employees in 

their employment with the customer, may be transferred with 
and continue to apply to the employees in their new 
employment with the service provider; and 

b) the service provider will need to recognise a transferring 
employee’s service to the customer for the purpose of certain 
service-based entitlements.  (Commercially, the customer 
may insist that offers are in comparable terms as it could 
avoid an entitlement to redundancy pay if the employee 
rejects the offer with the service provider and their 
employment is terminated by the customer on the grounds of 
redundancy.)   

7.3 What employee information should the parties 
provide to each other? 

The customer will usually provide details of employees’ roles, terms 
and conditions (including whether an industrial instrument (modern 
award or enterprise agreement) applies), length of service and 
accrued leave entitlements.  In some cases, the customer will insist 
that all impacted employees receive offers on comparable terms, but 
whether this is the case, and how the implications are addressed 
between the parties, will be the subject of commercial negotiations 
between them (see question 7.2 above).  In addition, the customer 
may have consultation obligations under an applicable industrial 
instrument, or the FW Act, in respect of employees on parental leave 
or if it proposes to make 15 or more redundancies as a result of the 
outsourcing.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Yes, under certain circumstances.  For example, if employees do not 
receive an offer from the supplier, or they receive an offer but do not 
accept it, the customer can dismiss them.  Similarly, if a supplier 
loses a contract, it can dismiss any employees it is unable to 
redeploy.  In both cases, the dismissal would be classed as a 
redundancy.  A dismissal in these circumstances will trigger various 
entitlements, including notice of termination (or a payment in lieu) 
and payments for any accrued but untaken annual leave and long 
service leave.  In addition, redundancy pay may also be triggered 
under the FW Act or an applicable industrial instrument (see 
question 7.2 above).   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

As employees transfer via offer and acceptance, it is possible 
(subject to the comments below) for the supplier to determine what 
employment terms it offers.  Accordingly, it can offer terms which 
are consistent with those of its existing workforce (subject to any 
requirement by the customer that offers must be on comparable 
terms, or any applicable enterprise agreement that transfers with the 
employees pursuant to the transfer of business provisions of the FW 
Act (see question 7.2 above)).   

7.6 Are there any pensions considerations? 

In Australia, employers are generally required to make 
superannuation contributions in relation to their employees.  These 
obligations arise from a number of sources, such as the Australian 
“Superannuation Guarantee” regime, under which employers are 
essentially required to provide a minimum level of superannuation 
support for their employees, industrial instruments, occupation-
specific superannuation arrangements under employment contracts 
and the governing rules of superannuation funds.  Where it is 
proposed that an employee transfers to a new employment 
arrangement under a transfer of business, outsourcing or otherwise, 
then this can impact an employee’s superannuation entitlements.   

7.7 Are there any offshore outsourcing considerations? 

Not from a legal perspective.  However, there could be a risk of claims 
if the apparent reason for the outsourcing (or one of the reasons) is to 
avoid or reduce the costs of employing Australian-based employees 
because they have benefits under an industrial instrument.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Australia’s privacy laws largely govern how data is to be held and 
managed.  The main piece of legislation governing this is the 
Privacy Act 1988 (Cth) (Privacy Act), but there is also state and 
territory-based legislation.  Of particular significance are the 
Australian Privacy Principles (APPs) under the Privacy Act in 
relation to the collection, use, disclosure and disposal of personal 
information – including requirements on when personal information 
can be transferred to or accessed from outside of Australia.   
The passage of the Privacy Amendment (Notifiable Data Breaches) 
Act 2017 established the Notifiable Data Breaches (NDB) scheme in 
Australia.  The NDB scheme came into force on 22 February 2018 
and applies to all agencies and organisations with existing personal 
information security obligations under the Privacy Act.  The NDB 
scheme involves an obligation to notify individuals whose personal 
information is involved in a data breach that is likely to result in 
serious harm.  This notification must include recommendations on 
the steps individuals should take in response to the breach.  The 
Australian Information Commissioner must also be notified of 
eligible data breaches.   
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8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The European Union General Data Protection Regulation contains 
data protection requirements that have been in place since 25 May 
2018.  Australian businesses that have an establishment in the EU, 
offer goods and services in the EU or monitor the behaviour of 
individuals in the EU may need to comply.   
Australian regulators are also becoming more prescriptive on 
information security requirements.  The Australian Securities and 
Investments Commission (ASIC) published Report 429 Cyber 
resilience: Health Check in March 2015 to help its regulated 
population improve cyber resilience.  In December 2018, the ASIC 
built on this with the Cyber Resilience Good Practice Guide, which 
encourages organisations to discuss and improve on their cyber 
resilience.  The Australian Prudential Regulatory Authority (APRA) 
has also recently released a new prudential standard (CPS 234), due 
to come into effect on 1 July 2019.  The new standard places 
additional obligations on all APRA-regulated entities to protect 
against and prepare for potential cyber breaches, and respond 
quickly and effectively to any cyber breaches that occur.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Unlike in some countries in Europe, Australia does not have specific 
legislative regimes that dictate that an outsourcing arrangement is 
considered a transfer of the underlying business for tax purposes.   
The taxation that will be applied to any outsourcing undertaken by 
an entity will therefore be dependent on the specific circumstances 
and nature of the business and type of outsourcing involved.   
The following is a summary of some of the key tax issues to 
consider: 
a) whether amounts payable under the relevant agreement by 

the outsourcing party are deductible for income tax purposes; 
b) whether the personnel involved in the provision of services 

under the outsourcing agreement are employees or 
contractors, and accordingly, whether employee taxes and 
related obligations arise (e.g. PAYG tax withholding, payroll 
tax, superannuation guarantee obligations and fringe benefits 
tax); 

c) whether income tax and stamp duty are payable on the 
transfers of any property under the arrangement (e.g. where 
any property transferred includes interests in Australian land, 
goodwill and intellectual property); and 

d) the goods and services tax (GST) implications in relation to 
the outsourcing arrangement, including whether the service 
provider is required to register for and charge GST.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

GST is generally payable on taxable supplies/importations.  To be a 
“taxable supply”, the supply must be connected with Australia 
(which generally depends on the nature of the supply/supplier 
through which the supply is made).  To be a “taxable importation”, 
there must be an importation of goods into Australia.   

Where outsourcing services are performed entirely outside 
Australia, and the offshore service provider only supplies the 
services to a GST-registered business in Australia, the outsourcing 
services will generally not be subject to GST in Australia.  
Therefore, in such circumstances, the offshore service provider can 
generally remain outside the Australian GST net (that is, it will not 
generally be required to register for or remit GST on the supply of 
services to the Australian business customer).   
In instances where the offshore service provider performs 
outsourcing services in Australia, for an Australian business 
customer (that is registered for GST), but does not supply the 
services through an enterprise that is carried on in Australia, then 
these outsourcing services will also not be subject to GST in 
Australia.  The important factor to determine is whether the offshore 
provider carries on an enterprise in Australia (which is determined 
using rules similar to the ‘permanent establishment’ rules).   
From 1 July 2017, GST applies to offshore intangible supplies, 
including supplies (such as digital content, software, consultancy 
and professional services) that are supplied to certain non-business 
customers in Australia.  However, the changes only apply if the 
recipient of the supply is not registered or required to be registered 
for GST (i.e. is a consumer), or if the services are not acquired in the 
course of a registered entity’s enterprise.   
Furthermore, where an Australian GST-registered customer imports 
an intangible supply, which is not otherwise subject to GST, but that 
customer does not have a fully creditable purpose, the Australian 
customer may incur a reverse charge GST liability (equal to 10 per 
cent of the consideration payable to the offshore service provider).  
This reverse charge GST is commonly applicable to offshore 
outsourcing services acquired by Australian entities in the financial 
services sector, such as banks, investment funds and life insurance 
companies.   
If an offshore service provider registers and charges GST on 
supplies that it makes that are subject to GST, Australian business 
customers should generally be able to claim an input tax credit (i.e. 
no GST leakage) where the services are acquired for the purposes of 
the Australian business customer’s taxable enterprise.  However, the 
Australian business customer will not be entitled to claim an input 
tax credit to the extent it acquires the services to make ‘input-taxed’ 
supplies, for example, financial supplies and supplies of life 
insurance (i.e. GST leakage will arise here).   

9.3 What other tax issues may arise? 

Where an outsourced business is transferred offshore, some of the 
other Australian tax issues that may arise include the following: 
a) Australian royalty withholding tax (RWT), which may be 

imposed in respect of a payment by an Australian resident (or a 
non-resident where the payment is made in the course of 
carrying on a business in Australia, or through a permanent 
establishment in Australia) to a non-resident where such a 
payment constitutes a royalty (e.g. provision of ‘know-how’).  
The RWT rate is 30 per cent, usually reduced under Australia’s 
double tax agreements (DTA) to between five and 10 per cent.  
An Australian resident taxpayer who fails to withhold and 
remit the withholding tax to the Australian Taxation Office 
(ATO) may be subject to an administrative penalty equal to the 
withholding tax amount and a general interest charge on the 
unpaid amount.  An income tax deduction for the RWT is not 
obtainable until the RWT is remitted to the ATO; 

b) foreign contractor PAYG withholding taxes, which can apply 
on certain payments to foreign residents for specific 
categories of “works” and related activities, at the rate of five 
per cent; and 
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8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 
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population improve cyber resilience.  In December 2018, the ASIC 
built on this with the Cyber Resilience Good Practice Guide, which 
encourages organisations to discuss and improve on their cyber 
resilience.  The Australian Prudential Regulatory Authority (APRA) 
has also recently released a new prudential standard (CPS 234), due 
to come into effect on 1 July 2019.  The new standard places 
additional obligations on all APRA-regulated entities to protect 
against and prepare for potential cyber breaches, and respond 
quickly and effectively to any cyber breaches that occur.   
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9.1 What are the tax issues on transferring the 
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Unlike in some countries in Europe, Australia does not have specific 
legislative regimes that dictate that an outsourcing arrangement is 
considered a transfer of the underlying business for tax purposes.   
The taxation that will be applied to any outsourcing undertaken by 
an entity will therefore be dependent on the specific circumstances 
and nature of the business and type of outsourcing involved.   
The following is a summary of some of the key tax issues to 
consider: 
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services to the Australian business customer).   
In instances where the offshore service provider performs 
outsourcing services in Australia, for an Australian business 
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using rules similar to the ‘permanent establishment’ rules).   
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customers in Australia.  However, the changes only apply if the 
recipient of the supply is not registered or required to be registered 
for GST (i.e. is a consumer), or if the services are not acquired in the 
course of a registered entity’s enterprise.   
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an intangible supply, which is not otherwise subject to GST, but that 
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customer may incur a reverse charge GST liability (equal to 10 per 
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supplies that it makes that are subject to GST, Australian business 
customers should generally be able to claim an input tax credit (i.e. 
no GST leakage) where the services are acquired for the purposes of 
the Australian business customer’s taxable enterprise.  However, the 
Australian business customer will not be entitled to claim an input 
tax credit to the extent it acquires the services to make ‘input-taxed’ 
supplies, for example, financial supplies and supplies of life 
insurance (i.e. GST leakage will arise here).   

9.3 What other tax issues may arise? 

Where an outsourced business is transferred offshore, some of the 
other Australian tax issues that may arise include the following: 
a) Australian royalty withholding tax (RWT), which may be 

imposed in respect of a payment by an Australian resident (or a 
non-resident where the payment is made in the course of 
carrying on a business in Australia, or through a permanent 
establishment in Australia) to a non-resident where such a 
payment constitutes a royalty (e.g. provision of ‘know-how’).  
The RWT rate is 30 per cent, usually reduced under Australia’s 
double tax agreements (DTA) to between five and 10 per cent.  
An Australian resident taxpayer who fails to withhold and 
remit the withholding tax to the Australian Taxation Office 
(ATO) may be subject to an administrative penalty equal to the 
withholding tax amount and a general interest charge on the 
unpaid amount.  An income tax deduction for the RWT is not 
obtainable until the RWT is remitted to the ATO; 

b) foreign contractor PAYG withholding taxes, which can apply 
on certain payments to foreign residents for specific 
categories of “works” and related activities, at the rate of five 
per cent; and 
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c) Australian transfer pricing, where the business is transferred 
to an international related party.  Australia’s transfer pricing 
provisions may apply to allocate the income and expenses of 
the non-resident enterprise to the Australian business on an 
acceptable arm’s length pricing basis.   

The non-resident supplier will also need to consider whether they 
will be taxable in Australia in respect of income derived under the 
outsourcing agreement, or whether any DTA will operate to provide 
relief.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Inclusion of service levels in agreements are commonplace and 
service credits are common on large deals.  Vendors often seek earn-
back provisions in relation to service credits.   
The nature of the service levels depends on the type of deal, with 
availability being the most important for cloud-based offerings.  We 
also see service levels to drive performance around disaster 
recovery and security obligations.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Damages are the main remedy for breach of contract under general 
law.  Depending on the type of breach and the provisions of the 
contract, other remedies for breach under general law may include 
injunctions, specific performance and termination.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The following additional protections, among others, may be 
included in a contract to protect the customer: 
a) warranties and indemnities; 
b) caps on the customer’s liability and exceptions to liability 

caps for the supplier; 
c) acceptance testing processes and criteria;  
d) service level and service credit regimes; 
e) liquidated damages for the supplier’s failure to meet 

milestones;  
f) termination rights for the customer for convenience and 

specified breaches; 
g) disengagement or transition-out provisions; 
h) obligations for the supplier to provide a performance 

guarantee from its parent company;  
i) governance structures to oversee supplier performance;  
j) audit procedures; 
k) business continuity management procedures;  
l) confidentiality, privacy and data security provisions;  
m) insurance requirements for the supplier; and 
n) step-in rights.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Warranties in relation to capacity, skills, quality of performance, 
compliance with specifications, introduction of harmful code and 
intellectual property are commonplace.  Similarly, indemnities for 
intellectual property infringement claims, breach of laws, personal 
injury and property damage are typical in outsourcing arrangements.  
Indemnities for breach of privacy and data security obligations are 
becoming increasingly common.   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The usual forms of insurance required are professional indemnity 
insurance, workers’ compensation insurance, public liability 
insurance and product liability insurance.  Cyber liability insurance 
is also becoming more common.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

To avoid giving the other party a right to claim damages, a party to 
an outsourcing agreement would be advised to terminate the 
agreement strictly in accordance with the expressly included 
termination provisions of that agreement.  An outsourcing 
agreement may include provisions that allow termination for 
convenience or for breach.   
Termination for convenience 
It is advantageous for a customer-biased outsourcing agreement to 
include a provision that allows the customer to unilaterally 
terminate the agreement at its discretion.  Such a provision will 
normally include a requirement that the customer provides advance 
notice of the exercise of this right, which is in excess of the notice 
period for other termination rights.   
It is important to note that for contracts entered into after 30 June 
2018, a counterparty cannot ‘enforce’ a right to terminate the 
contract, or seek damages, merely because the other party has 
entered into voluntary administration, a receiver or other managing 
controller has been appointed or a scheme of arrangement has been 
announced (see question 13.3 for further details).   
Termination for breach 
Generally, outsourcing agreements will include termination 
provisions that would allow either party to terminate the agreement 
for a material breach of the agreement by the other party (and/or 
certain other breaches).  Some agreements will also specify other 
actions or failures that would give rise to a termination, such as a 
repeated failure to meet service levels, conduct which has the 
potential to injure the reputation of a party, a change in control of a 
party or the sufferance by a party of certain insolvency-related 
events (although see question 13.3 below regarding limitations on 
such rights).   
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If there are no exhaustive termination rights within an outsourcing 
agreement, the parties may have recourse to common law 
termination rights.  These will arise upon a breach of an essential 
term, a sufficiently serious breach of an intermediate term or 
conduct which demonstrates that a party has repudiated the contract.  
However, exercising these rights requires careful consideration, and 
legal guidance, to ensure that a party does not invalidly terminate 
the agreement and then be held to have itself repudiated.   

13.2 Can the parties exclude or agree additional 
termination rights? 

The common law termination rights may be excluded if the 
outsourcing agreement has an exhaustive regime of express 
termination rights.  The parties are otherwise free to agree such 
termination rights as they wish.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

The Treasury Laws Amendment (2017 Enterprise Incentives No 2) 
Act 2017 (Cth) imposes a stay on the use of so-called ‘ipso facto’ 
clauses to amend, or terminate, contracts with a company that passes 
into administration.  For contracts entered into after 30 June 2018, a 
counterparty cannot ‘enforce’ a right to terminate the contract, or 
seek damages, merely because the other party has entered into 
voluntary administration, a receiver or other managing controller 
has been appointed or a scheme of arrangement has been 
announced.   
The Explanatory Memorandum to the Act recognises that a 
counterparty would retain the right to terminate or amend an 
agreement for another reason, such as a breach involving non-
payment or non-performance.   
There are no other laws, regulations or standards that specifically 
regulate the termination rights of outsourcing contracts in Australia.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights are to be identified and protected by way 
of a written, legally binding, agreement or contract between the 
parties in order to protect those rights in an outsourcing transaction.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

A general law claim for breach of confidence can provide the owner 
of these rights with a remedy, even if there is no contractual 
protection in place.  In addition, claims in contract are available for 
breaches of confidentiality agreements.   
However, know-how, trade secrets and other business-critical 
confidential information do not generally give rise to registered 
intellectual property rights such as trademarks or patents, and as 
such, the infringement provisions under the Trade Marks Act 1995 
(Cth), Patents Act 1990 (Cth) and other legislation in respect of 
registered intellectual property rights do not apply.  For 
completeness, we note that copyright will subsist in the written form 

of know-how, trade secrets and confidential information under 
Australian law, but this does not offer protection of the relevant 
concepts or ideas.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

There is no general right to continue using licensed IP rights implied 
into Australian outsourcing contracts post-termination.  Whether 
such a right exists in a particular contract is a matter of contractual 
interpretation, and will depend on the terms and subject matter of 
the relevant contract.  For example, an outsourcing contract 
containing a licence to use certain intellectual property in perpetuity 
will, subject to contractual provisions to the contrary, typically 
survive termination of the outsourcing contract.   
Any implied term can be excluded in writing, except for some terms 
implied by statute which cannot be excluded.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Rights to access the supplier’s know-how following termination 
will be dependent on the terms of the relevant contract.  However, 
we note that many outsourcing contracts require the return or 
destruction of the other party’s confidential information following 
termination.  Accordingly, if rights to use such information post-
termination are required, they should be sought for in the contract 
negotiations and documented in the contract.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

There are no laws, regulations or standards that specifically regulate 
the limitation or exclusion of liability within outsourcing contracts 
in Australia.  Parties are free to limit or exclude liability as agreed, 
subject to any obligations they may have.   
For example, including certain limitations may prejudice a party’s 
insurance policy.  It is also not possible to limit liability for fraud or 
certain liability that may arise under statute (e.g. any liability under 
consumer guarantees in the Competition and Consumer Act 2010 
(Cth), which can apply to certain business to business transactions).   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, although the parties will usually agree that certain losses are not 
subject to the cap and/or any exclusions of liability.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Parties will generally agree on an escalating regime of dispute 
resolution, which must be exhausted prior to the commencement of 
formal legal proceedings to minimise costs in resolving disputes.  
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c) Australian transfer pricing, where the business is transferred 
to an international related party.  Australia’s transfer pricing 
provisions may apply to allocate the income and expenses of 
the non-resident enterprise to the Australian business on an 
acceptable arm’s length pricing basis.   

The non-resident supplier will also need to consider whether they 
will be taxable in Australia in respect of income derived under the 
outsourcing agreement, or whether any DTA will operate to provide 
relief.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Inclusion of service levels in agreements are commonplace and 
service credits are common on large deals.  Vendors often seek earn-
back provisions in relation to service credits.   
The nature of the service levels depends on the type of deal, with 
availability being the most important for cloud-based offerings.  We 
also see service levels to drive performance around disaster 
recovery and security obligations.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Damages are the main remedy for breach of contract under general 
law.  Depending on the type of breach and the provisions of the 
contract, other remedies for breach under general law may include 
injunctions, specific performance and termination.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The following additional protections, among others, may be 
included in a contract to protect the customer: 
a) warranties and indemnities; 
b) caps on the customer’s liability and exceptions to liability 

caps for the supplier; 
c) acceptance testing processes and criteria;  
d) service level and service credit regimes; 
e) liquidated damages for the supplier’s failure to meet 

milestones;  
f) termination rights for the customer for convenience and 

specified breaches; 
g) disengagement or transition-out provisions; 
h) obligations for the supplier to provide a performance 

guarantee from its parent company;  
i) governance structures to oversee supplier performance;  
j) audit procedures; 
k) business continuity management procedures;  
l) confidentiality, privacy and data security provisions;  
m) insurance requirements for the supplier; and 
n) step-in rights.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Warranties in relation to capacity, skills, quality of performance, 
compliance with specifications, introduction of harmful code and 
intellectual property are commonplace.  Similarly, indemnities for 
intellectual property infringement claims, breach of laws, personal 
injury and property damage are typical in outsourcing arrangements.  
Indemnities for breach of privacy and data security obligations are 
becoming increasingly common.   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The usual forms of insurance required are professional indemnity 
insurance, workers’ compensation insurance, public liability 
insurance and product liability insurance.  Cyber liability insurance 
is also becoming more common.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

To avoid giving the other party a right to claim damages, a party to 
an outsourcing agreement would be advised to terminate the 
agreement strictly in accordance with the expressly included 
termination provisions of that agreement.  An outsourcing 
agreement may include provisions that allow termination for 
convenience or for breach.   
Termination for convenience 
It is advantageous for a customer-biased outsourcing agreement to 
include a provision that allows the customer to unilaterally 
terminate the agreement at its discretion.  Such a provision will 
normally include a requirement that the customer provides advance 
notice of the exercise of this right, which is in excess of the notice 
period for other termination rights.   
It is important to note that for contracts entered into after 30 June 
2018, a counterparty cannot ‘enforce’ a right to terminate the 
contract, or seek damages, merely because the other party has 
entered into voluntary administration, a receiver or other managing 
controller has been appointed or a scheme of arrangement has been 
announced (see question 13.3 for further details).   
Termination for breach 
Generally, outsourcing agreements will include termination 
provisions that would allow either party to terminate the agreement 
for a material breach of the agreement by the other party (and/or 
certain other breaches).  Some agreements will also specify other 
actions or failures that would give rise to a termination, such as a 
repeated failure to meet service levels, conduct which has the 
potential to injure the reputation of a party, a change in control of a 
party or the sufferance by a party of certain insolvency-related 
events (although see question 13.3 below regarding limitations on 
such rights).   
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If there are no exhaustive termination rights within an outsourcing 
agreement, the parties may have recourse to common law 
termination rights.  These will arise upon a breach of an essential 
term, a sufficiently serious breach of an intermediate term or 
conduct which demonstrates that a party has repudiated the contract.  
However, exercising these rights requires careful consideration, and 
legal guidance, to ensure that a party does not invalidly terminate 
the agreement and then be held to have itself repudiated.   

13.2 Can the parties exclude or agree additional 
termination rights? 

The common law termination rights may be excluded if the 
outsourcing agreement has an exhaustive regime of express 
termination rights.  The parties are otherwise free to agree such 
termination rights as they wish.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

The Treasury Laws Amendment (2017 Enterprise Incentives No 2) 
Act 2017 (Cth) imposes a stay on the use of so-called ‘ipso facto’ 
clauses to amend, or terminate, contracts with a company that passes 
into administration.  For contracts entered into after 30 June 2018, a 
counterparty cannot ‘enforce’ a right to terminate the contract, or 
seek damages, merely because the other party has entered into 
voluntary administration, a receiver or other managing controller 
has been appointed or a scheme of arrangement has been 
announced.   
The Explanatory Memorandum to the Act recognises that a 
counterparty would retain the right to terminate or amend an 
agreement for another reason, such as a breach involving non-
payment or non-performance.   
There are no other laws, regulations or standards that specifically 
regulate the termination rights of outsourcing contracts in Australia.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights are to be identified and protected by way 
of a written, legally binding, agreement or contract between the 
parties in order to protect those rights in an outsourcing transaction.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

A general law claim for breach of confidence can provide the owner 
of these rights with a remedy, even if there is no contractual 
protection in place.  In addition, claims in contract are available for 
breaches of confidentiality agreements.   
However, know-how, trade secrets and other business-critical 
confidential information do not generally give rise to registered 
intellectual property rights such as trademarks or patents, and as 
such, the infringement provisions under the Trade Marks Act 1995 
(Cth), Patents Act 1990 (Cth) and other legislation in respect of 
registered intellectual property rights do not apply.  For 
completeness, we note that copyright will subsist in the written form 

of know-how, trade secrets and confidential information under 
Australian law, but this does not offer protection of the relevant 
concepts or ideas.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

There is no general right to continue using licensed IP rights implied 
into Australian outsourcing contracts post-termination.  Whether 
such a right exists in a particular contract is a matter of contractual 
interpretation, and will depend on the terms and subject matter of 
the relevant contract.  For example, an outsourcing contract 
containing a licence to use certain intellectual property in perpetuity 
will, subject to contractual provisions to the contrary, typically 
survive termination of the outsourcing contract.   
Any implied term can be excluded in writing, except for some terms 
implied by statute which cannot be excluded.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Rights to access the supplier’s know-how following termination 
will be dependent on the terms of the relevant contract.  However, 
we note that many outsourcing contracts require the return or 
destruction of the other party’s confidential information following 
termination.  Accordingly, if rights to use such information post-
termination are required, they should be sought for in the contract 
negotiations and documented in the contract.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

There are no laws, regulations or standards that specifically regulate 
the limitation or exclusion of liability within outsourcing contracts 
in Australia.  Parties are free to limit or exclude liability as agreed, 
subject to any obligations they may have.   
For example, including certain limitations may prejudice a party’s 
insurance policy.  It is also not possible to limit liability for fraud or 
certain liability that may arise under statute (e.g. any liability under 
consumer guarantees in the Competition and Consumer Act 2010 
(Cth), which can apply to certain business to business transactions).   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, although the parties will usually agree that certain losses are not 
subject to the cap and/or any exclusions of liability.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Parties will generally agree on an escalating regime of dispute 
resolution, which must be exhausted prior to the commencement of 
formal legal proceedings to minimise costs in resolving disputes.  
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These may include a variety of the following: 
Negotiated resolution 
Representatives of each party will meet and attempt to resolve the 
dispute, and these discussions are generally required to be escalated 
to senior representatives (e.g. the CEOs or their nominees) if the 
dispute is not resolved.   
Mediation 
The parties may be obliged to refer the dispute for mediation by a 
professional mediation provider such as the Australian Disputes 
Centre or another equivalent body.  These professional mediation 
providers mediate in accordance with publicly available guidelines.  
This is largely a passive resolution method where the independent 
mediator attempts to guide the parties in exploring potential options 
in moving forward and resolving the dispute.   
In the event that the alternative dispute resolution methods fail to 
bring about resolution to the dispute, the parties may escalate the 
dispute to the relevant courts in that jurisdiction.   
Arbitration 
The parties may also be obliged to refer the dispute for arbitration in 
place of commencing court proceedings.  Arbitration is a process in 
which the parties submit to the ruling of an independent arbitrator 
(or panel of arbitrators) in respect of the dispute, following a period 
in which the dispute is heard by the arbitrating body or individual.   
Under legislation applying to arbitration in Australia, arbitral 
awards can generally only be appealed to a court, with leave of the 
court and agreement from the other party.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There is currently no settled position on whether a duty to act in 
good faith should be implied into all commercial contracts in 
Australia.  The High Court has not recognised the existence of such 
a duty, but other Australian courts have found that this, or a similar 
duty, is implied into certain types of contracts or in certain 
circumstances.   

A number of recent cases have focussed on whether implied good 
faith obligations must be taken into account in exercising 
termination for convenience rights.  For example: 
■ In Kellog Brown & Root Pty Ltd v Australian Aerospace Ltd 

[2007] VSC 200, it was successfully argued that the right to 
terminate for convenience may be subject to an implied term 
of good faith.   

■ In Sundararajah v Teachers Federation Health Ltd [2011] 
283 ALR 720, there was found to be a serious question to be 
tried as to whether a termination for convenience clause 
could be activated in the absence of good faith.   

However: 
■ In Theiss Contractors Pty Ltd v Placer (Granny Smith) Pty 

Ltd [2001] WASCA 166, Placer exercised its right to 
terminate for convenience.  The specific clause in the 
contract was not qualified by an obligation of good faith, and 
the clause was, according to the court, ‘clear and 
unambiguous in providing Placer with an absolute and 
uncontrolled right to termination’.  The court appeared 
satisfied in this case that no requirement to act in good faith 
was necessary.   

■ Similarly, in Starlink International Group Pty Ltd v Coles 
Supermarkets Australia Pty Ltd [2011] NSWSC 1154, the 
court held that a requirement to act in good faith in exercising 
the right to terminate for convenience would be inconsistent 
with the broad terms of the termination for convenience 
clause, where such clause was expressed in clear language, 
without restriction and no requirement of good faith was 
implied.   

Additionally, sections 20 and 21 of the Australian Consumer Law 
(Schedule 2 to the Competition and Consumer Act 2010 (Cth)) 
expressly prohibit unconscionable conduct in trade and commerce, 
both: 
■ as defined by the equitable doctrine of unconscionable 

dealing; and 
■ in more limited circumstances, within the broader scope of 

unconscionability described by the Act.   
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Belgium

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There exist no national laws in Belgium that specifically regulate 
outsourcing transactions, save for two exceptions (see question 1.3).   
In most cases, an outsourcing agreement will be qualified as a 
services contract (aannemingsovereenkomst/contrat d’entreprise) 
and consequently fall under the framework of rules for such 
contracts.  However, these statutory provisions are quite general and 
leave a considerable amount of contractual freedom to the parties.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

The mandatory rules of public procurement law apply to 
outsourcing transactions in the public sector.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

A) If the services to be rendered by the supplier are regulated 
services (e.g. telecommunications, banking or insurance services), 
the supplier is subject to the same applicable regulatory laws as any 
other service provider in this field. 
B) If the customer services are in a regulated industry (e.g. a bank or 
insurance company), industry-specific regulatory laws may set out 
specific requirements for the outsourcing of services.   
The sector of financial services, including credit institutions, must 
take appropriate measures to limit the entailed operational risks 
when outsourcing to third parties the operational tasks that are of 
critical importance to a continuous and satisfactory provision of 
certain services, especially investment services and activities.  
There should be no substantial impact on the appropriate nature of 
the internet control procedures of the credit institution, nor on the 
ability of the supervisory authority to verify whether the credit 
institution complies with its statutory and regulatory obligations.  

Following the advice of the Belgian financial regulatory agency, i.e. 
the Financial Services and Markets Authority (FSMA), the credit 
institution must publish a declaration setting out its policy in 
relation to the outsourcing of investment management services to 
non-professional clients.   
The European Banking Authority (EBA) is working on guidelines 
that will include a clear definition of outsourcing and specify the 
criteria to assess the criticalness or importance of an outsourced 
activity, service, process or function (or part of it).  Also, the Belgian 
financial regulatory agency and the Belgian national bank have 
specified detailed requirements as to a bank’s IT environment which 
the service providers will have to fulfil, including requirements that 
must be taken into account when outsourcing IT services.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

In principle, no.  However, some mandatory laws, e.g. with regard to 
employment or data protection, may apply.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

A) The Standard Supplier Customer Model – Here, all outsourcing 
work goes to a monolithic supplier.  This is the most common legal 
structure in Belgium, mainly due to the size of the Belgian 
outsourcing contracts (often below EUR 5 million), as a result of 
which splitting contracts does not generate a lot of financial benefit.  
The customer manages the Governance, Retained Functions and 
Vendor Management, while the supplier manages Service Co-
ordination and Service Delivery.  A contract between the customer 
and the supplier specifies the scope of services.  The single supplier 
may have different internal divisions doing the work, but all is done 
by the single supplier and nothing is sub-contracted out.  The 
supplier is responsible for managing all interactions between its 
internal divisions.   
The advantage of this model is its simplicity, since the business only 
needs to manage one other party.  However, there are several 
downsides: (1) when a customer is outsourcing multiple functions, 
it is unlikely that a single supplier can provide a leading service in 
each area; (2) the customer has no other suppliers available for 
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immediate help if the supplier runs into financial, technological or 
other difficulties (therefore it is absolutely necessary to thoroughly 
validate a supplier’s financial stability prior to any engagement); (3) 
a supplier may move its best resources to a new contract it deems 
“more important”; (4) having only one supplier removes a sense of 
competition between suppliers, which can be a useful tool to 
optimise costs and maintain a high level of service; and (5) a 
supplier may seek cost improvements in service delivery rather than 
innovation and business improvements.   
B) Alternative Contract Models – As an alternative to a single 
supplier agreement (which remains the most commonly used legal 
structure in Belgium), sometimes a multi-supplier agreement is 
concluded.  With the growing number of functions that customers 
wanted to outsource, executives became concerned with the 
growing task of constantly aligning multiple suppliers and 
renegotiating contracts, which slowed down business.  Hence, 
mega-deals with large IT services companies were concluded.  It 
turned out that these large firms have similar issues in aligning 
different competencies internally as their customers do.  In addition, 
they must squeeze sub-contractors in order to win mega-deals and 
are reluctant to renegotiate to upgrade services for clients, leading to 
little flexibility.  Service improvement or cost reduction through 
application of new technology is similarly postponed until the 
contract is up for renewal.  Therefore, in some cases, customers do 
prefer having multiple suppliers.   
There is also an upcoming demand for an integration of services and 
the appointment of a management partner.  In such a model, one 
vendor acts as an “integrator” and provides a service integration and 
management function, whereby each of the suppliers has an 
individual contract with the customer and the “integrator” is 
responsible for the integrated service offering, managing suppliers 
according to their individual contracts (in particular the SLAs), and 
aligning them to meet the customer’s objectives.  Non-performing 
or non-co-operative suppliers can be replaced without disrupting the 
entire outsourced operation.   
C) Captives and Shared Service Centres – While the general 
tendency is towards in-house or captive operations, there is also a 
determined and consistent trend towards hybrid operations 
(collaborations with third-party Business Process Outsourcing or IT 
Outsourcing providers), borne out by the fact that there has been a 
recent significant jump in “hybrid” models.  This may be explained 
by the desire to tap into automation innovations without taking these 
initiatives on internally, or by the fact that necessary expansions can 
be quickly enabled by leveraging BPO or ITO partners.  The 
sustainable model will be referred to as an “outsourcing 
partnership”, which could be a joint venture with an existing BPO or 
ITO company with proven delivery capability, or a partnership with 
tighter control on delivery operations.  In both these models, the 
BPO or ITO partner will have the flexibility to manage career 
growth and compensation expectations, and planned employee 
rotation (to other clients/projects), while the global company has a 
tighter control on the delivery and security.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

A procurement process will only be mandatory when the customer is 
a public or governmental body, or when he is subject to public 
procurement law otherwise.  Often, a public (open) procedure will 

be used, whereby each supplier submits his offer following a public 
contract notice.  These will be compared and assessed based either 
on the price only, or on different criteria such as price, quality, 
technical value, guarantees, etc.  In the first case, the lowest priced 
offer is selected.  In the second, a score is given to each criteria and 
the supplier with the highest score is chosen.  Other procedures 
include a non-public procedure, where the contract notice is 
published and candidates can request to participate in the process.  A 
selection of candidates will then be allowed to submit an offer, 
which will be assessed under one of the two options set forth above.  
Finally, a negotiation procedure, whereby the public authorities 
negotiate with one or more suppliers about the conditions of the 
assignment, is also an option.   
Private entities may occasionally use a procurement process as well.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Belgian law does not prescribe much with respect to the content of 
an outsourcing agreement, as the main principle is contractual 
freedom.  Favourable effects of outsourcing only arise if agreements 
are concluded for a lengthy period of time.  Renegotiation is also 
costly for the customer.  Therefore, in practice, contracts are four 
years on average, with two or three one-year extensions in good 
relationships.  However, as technology evolves at a very high pace, 
it is usually provided that the contract can be adapted to the parties’ 
needs if it has a lengthy duration.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

If the contract has been concluded for an indefinite duration, each 
party has the right to terminate it with reasonable notice.  The 
reasonableness of this notice period shall be determined in light of 
the concrete circumstances, such as, e.g., the already performed 
period of time of the contract, the period necessary for the service 
provider to find an equivalent source of income.  The parties can, 
however, explicitly agree on a certain notice period in their contract 
(including a notice procedure and compensation).  Parties are also 
free to agree upon an initial term during which none of the parties 
shall have a right to terminate.   
Sometimes, the customer accepts a termination for convenience 
clause, but such flexibility of course comes at a certain price.   
In a contract of definite duration, which automatically ends when 
the agreed period lapses, the parties may agree on a possibility to 
terminate the contract earlier or to prolong it at the end.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

There are different charging methods in outsourcing.  Although it is 
rare to agree upon fixed prices for the entire contract period, it is not 
entirely impossible.  An indexation clause will usually be included 
in the agreement.  Sometimes a “cost plus fee” method is used.  Also 
common is a monthly fee with additional reimbursement for 
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Belgium

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There exist no national laws in Belgium that specifically regulate 
outsourcing transactions, save for two exceptions (see question 1.3).   
In most cases, an outsourcing agreement will be qualified as a 
services contract (aannemingsovereenkomst/contrat d’entreprise) 
and consequently fall under the framework of rules for such 
contracts.  However, these statutory provisions are quite general and 
leave a considerable amount of contractual freedom to the parties.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

The mandatory rules of public procurement law apply to 
outsourcing transactions in the public sector.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

A) If the services to be rendered by the supplier are regulated 
services (e.g. telecommunications, banking or insurance services), 
the supplier is subject to the same applicable regulatory laws as any 
other service provider in this field. 
B) If the customer services are in a regulated industry (e.g. a bank or 
insurance company), industry-specific regulatory laws may set out 
specific requirements for the outsourcing of services.   
The sector of financial services, including credit institutions, must 
take appropriate measures to limit the entailed operational risks 
when outsourcing to third parties the operational tasks that are of 
critical importance to a continuous and satisfactory provision of 
certain services, especially investment services and activities.  
There should be no substantial impact on the appropriate nature of 
the internet control procedures of the credit institution, nor on the 
ability of the supervisory authority to verify whether the credit 
institution complies with its statutory and regulatory obligations.  

Following the advice of the Belgian financial regulatory agency, i.e. 
the Financial Services and Markets Authority (FSMA), the credit 
institution must publish a declaration setting out its policy in 
relation to the outsourcing of investment management services to 
non-professional clients.   
The European Banking Authority (EBA) is working on guidelines 
that will include a clear definition of outsourcing and specify the 
criteria to assess the criticalness or importance of an outsourced 
activity, service, process or function (or part of it).  Also, the Belgian 
financial regulatory agency and the Belgian national bank have 
specified detailed requirements as to a bank’s IT environment which 
the service providers will have to fulfil, including requirements that 
must be taken into account when outsourcing IT services.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

In principle, no.  However, some mandatory laws, e.g. with regard to 
employment or data protection, may apply.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

A) The Standard Supplier Customer Model – Here, all outsourcing 
work goes to a monolithic supplier.  This is the most common legal 
structure in Belgium, mainly due to the size of the Belgian 
outsourcing contracts (often below EUR 5 million), as a result of 
which splitting contracts does not generate a lot of financial benefit.  
The customer manages the Governance, Retained Functions and 
Vendor Management, while the supplier manages Service Co-
ordination and Service Delivery.  A contract between the customer 
and the supplier specifies the scope of services.  The single supplier 
may have different internal divisions doing the work, but all is done 
by the single supplier and nothing is sub-contracted out.  The 
supplier is responsible for managing all interactions between its 
internal divisions.   
The advantage of this model is its simplicity, since the business only 
needs to manage one other party.  However, there are several 
downsides: (1) when a customer is outsourcing multiple functions, 
it is unlikely that a single supplier can provide a leading service in 
each area; (2) the customer has no other suppliers available for 
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immediate help if the supplier runs into financial, technological or 
other difficulties (therefore it is absolutely necessary to thoroughly 
validate a supplier’s financial stability prior to any engagement); (3) 
a supplier may move its best resources to a new contract it deems 
“more important”; (4) having only one supplier removes a sense of 
competition between suppliers, which can be a useful tool to 
optimise costs and maintain a high level of service; and (5) a 
supplier may seek cost improvements in service delivery rather than 
innovation and business improvements.   
B) Alternative Contract Models – As an alternative to a single 
supplier agreement (which remains the most commonly used legal 
structure in Belgium), sometimes a multi-supplier agreement is 
concluded.  With the growing number of functions that customers 
wanted to outsource, executives became concerned with the 
growing task of constantly aligning multiple suppliers and 
renegotiating contracts, which slowed down business.  Hence, 
mega-deals with large IT services companies were concluded.  It 
turned out that these large firms have similar issues in aligning 
different competencies internally as their customers do.  In addition, 
they must squeeze sub-contractors in order to win mega-deals and 
are reluctant to renegotiate to upgrade services for clients, leading to 
little flexibility.  Service improvement or cost reduction through 
application of new technology is similarly postponed until the 
contract is up for renewal.  Therefore, in some cases, customers do 
prefer having multiple suppliers.   
There is also an upcoming demand for an integration of services and 
the appointment of a management partner.  In such a model, one 
vendor acts as an “integrator” and provides a service integration and 
management function, whereby each of the suppliers has an 
individual contract with the customer and the “integrator” is 
responsible for the integrated service offering, managing suppliers 
according to their individual contracts (in particular the SLAs), and 
aligning them to meet the customer’s objectives.  Non-performing 
or non-co-operative suppliers can be replaced without disrupting the 
entire outsourced operation.   
C) Captives and Shared Service Centres – While the general 
tendency is towards in-house or captive operations, there is also a 
determined and consistent trend towards hybrid operations 
(collaborations with third-party Business Process Outsourcing or IT 
Outsourcing providers), borne out by the fact that there has been a 
recent significant jump in “hybrid” models.  This may be explained 
by the desire to tap into automation innovations without taking these 
initiatives on internally, or by the fact that necessary expansions can 
be quickly enabled by leveraging BPO or ITO partners.  The 
sustainable model will be referred to as an “outsourcing 
partnership”, which could be a joint venture with an existing BPO or 
ITO company with proven delivery capability, or a partnership with 
tighter control on delivery operations.  In both these models, the 
BPO or ITO partner will have the flexibility to manage career 
growth and compensation expectations, and planned employee 
rotation (to other clients/projects), while the global company has a 
tighter control on the delivery and security.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

A procurement process will only be mandatory when the customer is 
a public or governmental body, or when he is subject to public 
procurement law otherwise.  Often, a public (open) procedure will 

be used, whereby each supplier submits his offer following a public 
contract notice.  These will be compared and assessed based either 
on the price only, or on different criteria such as price, quality, 
technical value, guarantees, etc.  In the first case, the lowest priced 
offer is selected.  In the second, a score is given to each criteria and 
the supplier with the highest score is chosen.  Other procedures 
include a non-public procedure, where the contract notice is 
published and candidates can request to participate in the process.  A 
selection of candidates will then be allowed to submit an offer, 
which will be assessed under one of the two options set forth above.  
Finally, a negotiation procedure, whereby the public authorities 
negotiate with one or more suppliers about the conditions of the 
assignment, is also an option.   
Private entities may occasionally use a procurement process as well.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Belgian law does not prescribe much with respect to the content of 
an outsourcing agreement, as the main principle is contractual 
freedom.  Favourable effects of outsourcing only arise if agreements 
are concluded for a lengthy period of time.  Renegotiation is also 
costly for the customer.  Therefore, in practice, contracts are four 
years on average, with two or three one-year extensions in good 
relationships.  However, as technology evolves at a very high pace, 
it is usually provided that the contract can be adapted to the parties’ 
needs if it has a lengthy duration.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

If the contract has been concluded for an indefinite duration, each 
party has the right to terminate it with reasonable notice.  The 
reasonableness of this notice period shall be determined in light of 
the concrete circumstances, such as, e.g., the already performed 
period of time of the contract, the period necessary for the service 
provider to find an equivalent source of income.  The parties can, 
however, explicitly agree on a certain notice period in their contract 
(including a notice procedure and compensation).  Parties are also 
free to agree upon an initial term during which none of the parties 
shall have a right to terminate.   
Sometimes, the customer accepts a termination for convenience 
clause, but such flexibility of course comes at a certain price.   
In a contract of definite duration, which automatically ends when 
the agreed period lapses, the parties may agree on a possibility to 
terminate the contract earlier or to prolong it at the end.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

There are different charging methods in outsourcing.  Although it is 
rare to agree upon fixed prices for the entire contract period, it is not 
entirely impossible.  An indexation clause will usually be included 
in the agreement.  Sometimes a “cost plus fee” method is used.  Also 
common is a monthly fee with additional reimbursement for 
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project-specific service provision and other services performed 
outside the scope of the basic agreement (consultancy, ad hoc 
services, etc.).   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

It may, for instance, be possible to include a list of excluded costs in 
the agreement or a clause that stipulates how to propose efficiency 
savings or cost reduction (e.g. through a so-called “benchmarking”), 
including a possibility to share the savings out of this.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

In case of movable property, no specific formalities apply.   
In case of IP rights and licences: (a) the transfer of copyright must 
be in writing; (b) the transfer of trade marks or patents should be in 
writing and registered; and (c) IP licences can be transferred if the 
original licence provides for this and may require the consent of the 
licensor.   
In case of key contracts, the transferability depends on the 
contractual terms.  If these do not provide for the possibility to 
transfer, then the consent of the transferor and the transferee will be 
required (preferably in writing).   

6.2 What are the formalities for the transfer of land? 

In case of immovable property: (a) the transfer of real estate must be 
in writing and enacted by a public notary; (b) leasing must be in 
writing; and (c) subleasing may require the consent of the landlord.   

6.3 What post-completion matters must be attended to? 

A reversibility or exit clause may be included in the agreement to 
ensure an easy transfer to a different supplier.  It may in some cases 
be required by the GDPR when the processing of personal data is 
crucial to the outsourced activities as to ensure what happens with 
that date once the contract ends.   

6.4 How is the transfer registered? 

The registration of the transfer is needed when it involves 
immovable property, trademarks or patents (see question 6.1).   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

If a service is outsourced – thus, if legally there is a new employer – 
there may be circumstances in which the EU law on Transfers of 
Undertakings with Protection of Employment (TUPE) applies, i.e. 
the Acquired Rights Directive.  In Belgium, the Acquired Rights 
Directive is incorporated partially by application of the Act of 5 
December 1968 on Collective Bargaining Agreements via the 
collective bargaining agreement No.32bis, which may apply if an 

asset and employee transfer takes place at the moment of the initial 
outsourcing, a change of supplier or a reverse transfer.   
All employees connected to the outsourced (transferred) activity 
must transfer and will do so automatically so that no new 
employment agreement is required.   

7.2 On what terms would a transfer by operation of law 
take place? 

There is a continuity of all rights and obligations arising from the 
employment agreement (written or oral) at the date of the transfer.  
Provisions about job certainty, holiday allowance and end of year 
premiums may need to be included in the outsourcing contract.  
Additional pension obligations may need to be transferred also, but 
this is to be checked on a case-by-case basis (see question 7.6).   

7.3 What employee information should the parties 
provide to each other? 

It is required that the customer informs and consults its works 
council prior to making any official decision on an outsourcing with 
the transfer of employees.  More specifically, it must provide the 
reasons for the contemplated outsourcings and the consequences for 
the customer’s employees.  The works council’s agreement is not 
required to conduct an outsourcing, although there is a duty to 
consult.  The employer can decide to outsource the service even 
with the express disagreement of employee representatives.  The 
customer and service provider could face criminal liabilities for 
failing to inform and consult the works council, and this could even 
result in a criminal fine.   
If no works council or trade union delegation exists within the 
customer, the employees concerned must be informed beforehand 
individually on the envisaged transfer date, the reasons thereof, the 
legal, economic and social consequences, and the measures 
intended towards the employees.  In practice, the customer and the 
service provider will in most cases agree on a joint communication.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

A dismissal due to the transfer of undertaking is only possible for 
economic or technical reasons.  Infringement may lead to additional 
compensation being due to the employees that were wrongfully 
dismissed.   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The new employer can make changes to the employment agreement 
only after the transfer date, which in most cases requires the 
employee’s consent, except for non-essential conditions.  Changes 
can also be agreed collectively via a collective bargaining 
agreement concluded with the trade unions.   

7.6 Are there any pensions considerations? 

Theoretically, Belgian law does not require additional insurance for 
retirement, death or invalidity, unless such is agreed in a collective 
bargaining agreement or incorporated into the individual 
employment conditions.   
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project-specific service provision and other services performed 
outside the scope of the basic agreement (consultancy, ad hoc 
services, etc.).   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

It may, for instance, be possible to include a list of excluded costs in 
the agreement or a clause that stipulates how to propose efficiency 
savings or cost reduction (e.g. through a so-called “benchmarking”), 
including a possibility to share the savings out of this.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

In case of movable property, no specific formalities apply.   
In case of IP rights and licences: (a) the transfer of copyright must 
be in writing; (b) the transfer of trade marks or patents should be in 
writing and registered; and (c) IP licences can be transferred if the 
original licence provides for this and may require the consent of the 
licensor.   
In case of key contracts, the transferability depends on the 
contractual terms.  If these do not provide for the possibility to 
transfer, then the consent of the transferor and the transferee will be 
required (preferably in writing).   

6.2 What are the formalities for the transfer of land? 

In case of immovable property: (a) the transfer of real estate must be 
in writing and enacted by a public notary; (b) leasing must be in 
writing; and (c) subleasing may require the consent of the landlord.   

6.3 What post-completion matters must be attended to? 

A reversibility or exit clause may be included in the agreement to 
ensure an easy transfer to a different supplier.  It may in some cases 
be required by the GDPR when the processing of personal data is 
crucial to the outsourced activities as to ensure what happens with 
that date once the contract ends.   

6.4 How is the transfer registered? 

The registration of the transfer is needed when it involves 
immovable property, trademarks or patents (see question 6.1).   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

If a service is outsourced – thus, if legally there is a new employer – 
there may be circumstances in which the EU law on Transfers of 
Undertakings with Protection of Employment (TUPE) applies, i.e. 
the Acquired Rights Directive.  In Belgium, the Acquired Rights 
Directive is incorporated partially by application of the Act of 5 
December 1968 on Collective Bargaining Agreements via the 
collective bargaining agreement No.32bis, which may apply if an 

asset and employee transfer takes place at the moment of the initial 
outsourcing, a change of supplier or a reverse transfer.   
All employees connected to the outsourced (transferred) activity 
must transfer and will do so automatically so that no new 
employment agreement is required.   

7.2 On what terms would a transfer by operation of law 
take place? 

There is a continuity of all rights and obligations arising from the 
employment agreement (written or oral) at the date of the transfer.  
Provisions about job certainty, holiday allowance and end of year 
premiums may need to be included in the outsourcing contract.  
Additional pension obligations may need to be transferred also, but 
this is to be checked on a case-by-case basis (see question 7.6).   

7.3 What employee information should the parties 
provide to each other? 

It is required that the customer informs and consults its works 
council prior to making any official decision on an outsourcing with 
the transfer of employees.  More specifically, it must provide the 
reasons for the contemplated outsourcings and the consequences for 
the customer’s employees.  The works council’s agreement is not 
required to conduct an outsourcing, although there is a duty to 
consult.  The employer can decide to outsource the service even 
with the express disagreement of employee representatives.  The 
customer and service provider could face criminal liabilities for 
failing to inform and consult the works council, and this could even 
result in a criminal fine.   
If no works council or trade union delegation exists within the 
customer, the employees concerned must be informed beforehand 
individually on the envisaged transfer date, the reasons thereof, the 
legal, economic and social consequences, and the measures 
intended towards the employees.  In practice, the customer and the 
service provider will in most cases agree on a joint communication.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

A dismissal due to the transfer of undertaking is only possible for 
economic or technical reasons.  Infringement may lead to additional 
compensation being due to the employees that were wrongfully 
dismissed.   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The new employer can make changes to the employment agreement 
only after the transfer date, which in most cases requires the 
employee’s consent, except for non-essential conditions.  Changes 
can also be agreed collectively via a collective bargaining 
agreement concluded with the trade unions.   

7.6 Are there any pensions considerations? 

Theoretically, Belgian law does not require additional insurance for 
retirement, death or invalidity, unless such is agreed in a collective 
bargaining agreement or incorporated into the individual 
employment conditions.   
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7.7 Are there any offshore outsourcing considerations? 

Belgian law will apply to any employee that usually executes his 
contract in Belgium, even if he is temporarily detached to another 
country.  If an employee does not execute his contract in one single 
country, the law of the country in which the employer is situated will 
apply.   
Even though Belgian law may be chosen to govern an offshore 
outsourcing transaction, it will be important to assess whether the 
country of destination’s legal system has any overriding mandatory 
rules that prevail over the chosen governing law.  Employment law 
issues will have to be carefully considered.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Firstly, it should be determined whether any personal data at all will 
be processed and used by the supplier, and, if so, whether the 
supplier’s role is that of a data processor commissioned by the 
customer or whether the supplier qualifies as the controller.  Under 
the GDPR, and provided that personal data is processed and the 
supplier resides within the EU/EEA, either a data processing 
agreement or a specific agreement reflecting the data subjects’ 
specific interests in the transfer of personal data by the controller to 
the service provider is to be set up, which may legitimise the transfer 
of personal data to the service provider.  If the supplier is located 
outside the EU/EEA, corresponding agreements on the basis of the 
applicable EU model clauses or business codes of conduct approved 
by the competent supervisory board or the Board should be set up, 
and could be combined with additional arrangements covering the 
data subjects’ reasonable interests.   
In any event, parties should agree on the technical and 
organisational measures to be taken by the supplier in order to 
protect personal data from unauthorised access, and to ensure their 
integrity and availability.  In this context, data security-related 
clauses are to be agreed.   
It should be noted that the maximum fine that can be imposed for 
serious infringements of the GDPR is either EUR 20 million or 4% 
of an undertaking’s worldwide turnover for the preceding financial 
year, whichever is greater.   
Cyber risk can be mitigated by key contractual provisions, such as 
security standards required by the vendor, restrictions on 
subcontracting, employee-related protections (background checks 
and training), security testing, security audits, security incident 
reporting and investigation, data retention and use restrictions, 
customer data access rights, and vendor liability/insurance for cyber 
incidents.  Many of these contractual protections come with 
limitations.  Since suppliers must maintain consistent internal 
security standards, especially in a cloud setting, they may have 
limited ability to customise such standards to meet a customer’s 
unique requirements.  However, the key for customers should be the 
adequacy of the protection, not the specific means for achieving that 
protection.   
One aspect of cloud contracts that is sometimes overlooked is the 
restriction on secondary uses of the data by the vendor, including 
aggregated or anonymised data.  From a purely commercial 

standpoint, this secondary use right can mean substantial value to 
the vendor and corresponding loss of value to the customer.  From a 
cybersecurity standpoint, any retention of data by the vendor risks 
re-identification of the data, thereby increasing the risk of security 
failures.  In addition, a vendor’s retention of inadequately de-
identified data may run the risk of violating certain privacy laws.   
Most outsourcing relationships will be considered as an engagement 
between a controller (outsourcing company) and a processor 
(service provider).  As such, the first port of call for both parties 
when negotiating an outsourcing contract will be Article 28 of the 
GDPR, which comprehensively sets out items that must be included 
in a written agreement contract between a controller and its “data 
processor”.  In this written agreement, they will need to determine 
what personal data is to be processed by the supplier and what 
“processes” are to be carried out on that personal data and identify 
the appropriate security and organisational measures that need to be 
implemented, bearing in mind the level of risk associated with a 
GDPR breach for the type of data being processed.  Different 
measures exist for different types.   
The written agreements should also include the following rights and 
obligations: (1) a processor must make available to the controller all 
information necessary to demonstrate compliance; (2) a processor 
should allow for and contribute to audits, including inspections, 
conducted by the controller or another auditor mandated by the 
controller; (3) the processor shall immediately inform the controller 
if, in its opinion, an instruction infringes the GDPR or other EU or 
national data protection provisions; (4) the prohibition for 
processors from engaging sub-processors without prior specific or 
general written authorisation from the controller; (5) a requirement 
to inform the controllers of any intended changes concerning the 
addition or replacement of other [sub-]processors; (6) the 
requirement for processors to flow down the same data protection 
obligations to any sub-processors they engage to process in-scope 
personal data; and (7) the requirement for processors to assist 
controllers in ensuring compliance with controllers’ obligations in 
relation to personal data breaches.   
Processors are also under the requirement of notifying the controller 
without undue delay after becoming aware of a personal data 
breach.  Similarly, controllers are required to notify supervisory 
authorities of personal data breaches no later than 72 hours after 
becoming aware of it.  Hence, controllers often contractually require 
processors to notify them of personal data breaches they have 
suffered within 24 to 48 hours of becoming aware of a breach.  
Some controllers even require processors to notify them of any 
suspected personal data breaches.   
It should be noted that recent guidelines of the European Data 
Protection Board (EDPB) state that a controller will be considered 
to be aware of a processor’s personal data breach once the processor 
has informed it of such a breach.  This clarification may lead to a 
relaxation of controller demands for processors to inform them of 
any suspected personal data breaches and personal data breaches 
within 24 to 48 hours.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

See question 8.1 for the general legal and regulatory requirements.  
Additionally, if the customer is in a regulated industry (e.g. a bank 
or an insurance company), regulatory law will require specific data 
security-related obligations from the supplier.   
Also, the Critical Infrastructures Act will apply if the outsourcing 
customer operates so-called critical infrastructure (organisational and 
physical structures and facilities of such vital importance to the 
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society and economy that their failure or degradation would result in 
sustained supply shortages, significant disruption of public safety and 
security, or other dramatic consequences – e.g., utility and transport 
services).  This Act imposes general safety obligations, which also 
apply to cybersecurity.  The Belgian federal Centre for Cybersecurity 
is working on a national warning system for these companies and 
follows up on the cybersecurity of such critical infrastructure.   
The EU Directive 2016/1148 on Network and Information Security 
(NIS) Directive provides legal measures to boost the overall level of 
cybersecurity in the EU.  The Belgian NIS law, implementing the 
Directive, applies to all providers of essential services that rely on 
NIS since 3 May 2019.  It identifies these providers and informs 
them of any possible new (security) requirements and the period of 
time to implement them.  These essential services can be found in 
the energy, transport, financial services, health services, potable 
water and digital infrastructures sectors.  However, the law also 
applies to online sales platforms, online search engines and cloud 
computing services.  It is yet unknown what these security measures 
will be.  Also, providers will have to inform the authorities of any 
incidents, such as cyberattacks.  A digital platform will be set up for 
that purpose by the end of 2019.  The Belgian Centre for 
Cybersecurity will hold regular checks.  Administrative fines of up 
to EUR 200,000 and criminal punishments are foreseen in the new 
law when security requirements are not met.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The supply of services under an outsourcing contract will be subject 
to VAT at a rate of 21%.  A right to tax reduction may exist for one 
of the parties.   
A transfer of an undertaking may be exempt from VAT under certain 
conditions.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

VAT leakage may, under certain circumstances (such as the use of 
foreign subcontractors by the supplier), take place if no tax 
deduction is possible.   

9.3 What other tax issues may arise? 

The nature of services and the customer’s and the provider’s 
geographical location may determine how and if VAT is levied.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

It is usual to agree on lengthy and detailed service level agreements 
(SLAs).  SLAs must contain clearly defined levels of service.  These 
levels must be capable of measurement and they must be directly 
relevant to the effective performance of the service supplier.  SLAs 
must be agreed and attainable.  Of course, they are not the proper 
solution for poor performance.  Often service credit mechanisms, 

whereby amounts are deducted from amounts to be paid under the 
contract to the supplier if actual supplier performance fails to meet 
the performance standard set in the SLAs, are used to steer good 
performance under the contract.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

A breach of contract may give the customer a right to terminate the 
contract and demand damages.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Normally, there is also a possibility to terminate the contract in the 
case of serious breach (sometimes with a remediation period), such 
as non-compliance with important contractual provisions like 
financial obligations for the customer, or non-compliance with key 
performance indicators for the supplier.   
The consequences of termination can be new negotiations, an in-
sourcing transfer or a transfer to a new supplier, which may require 
assistance from the former supplier.  Proper exit and transition 
arrangements need to be provided for in the contract.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typically, the supplier will warrant that (1) he has the full capacity to 
execute his obligations, (2) he disposes over all necessary 
authorisations, (3) no agreement with third parties obstructs his 
functioning, (4) he will make all efforts to acquire the technical and 
human resources needed for the good execution of the agreement, (5) 
he will respect all licence agreements, (6) he will not violate the 
intellectual property rights of third parties, (7) he will indemnify the 
customer for any losses resulting out of certain claims of third 
parties, (8) he is not insolvent and, to the best of his knowledge, he 
will not become so in the near future, and (9) he complies with all 
applicable laws (including the GDPR).   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The outsourcing agreement should oblige the supplier to take out 
and maintain insurance for: (1) general business liability; (2) 
professional liability; and (3) employer’s liability.  Possibly, also 
fraud and third-party liability insurance may be required.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

First of all, it should be noted that, if the outsourcing agreement can 
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be qualified as a services contract – which is the usual case – the 
Belgian Civil Code grants the customer a right to terminate a fixed-
price contract at all time, on the condition that he reimburses the 
work that has already been performed, as well as the supplier’s 
incurred costs and lost profit.  This right can, however, be 
contractually excluded.   
Belgian law grants each party the right to terminate the contract in 
the case of serious breach (sometimes with a remediation period), 
such as non-compliance with important contractual provisions like 
financial obligations for the customer, or non-compliance with key 
performance indicators for the supplier.  The terminating party is in 
such case also entitled to damages.  In principle, a court judgment is 
required for this termination possibility.  However, parties can agree 
on a termination clause without the involvement of a judge.   
Sometimes the agreement will allow termination for convenience, 
but in that case, a lump sum indemnity and possibly a compensation 
for investments made by the supplier must be paid.   

13.2 Can the parties exclude or agree additional 
termination rights? 

The parties can agree on additional grounds for termination, e.g. in 
cases of expiry of term and non-extension, change of control, or 
insolvency.   
Sometimes the contract provides for a possibility to terminate for 
convenience, with proper compensation of course.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

In principle, none (except, possibly, for certain mandatory 
employment or privacy laws).   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Belgian law provides for solid protection of intellectual property, 
e.g. copyright, patents, databases or trademarks.  These IP rights 
should be further covered by a mechanism in the outsourcing 
agreement as to the property of the rights used or created during the 
performance of the contract.   
In most cases there will be no discussion about the intellectual 
property rights prior to the contract.  It is recommended to make a 
distinction in the IP created during the outsourcing between that 
which has been developed on the demand of the customer, and that 
which has been developed on the supplier’s own initiative to avoid 
confusion.   
The use of licences of the customer by the supplier is possible.  
Frequently, unlimited liability is agreed upon to deter the violation 
of IP rights.  Escrow may be used to deposit the source code of 
software used or developed during the outsourcing agreement.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The Belgian Act of 30 July 2018 protects know-how and other 

confidential information of businesses based on the relevant EU 
Directive 2016/943.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Usually the agreement will be drafted in such a way that it excludes 
any implied post-termination rights of the supplier.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Usually the customer will not have the right to access the supplier’s 
know-how post-termination, unless agreed otherwise.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

First of all, it should be noted that Belgian law does not distinguish 
between direct and indirect losses.  The distinction is between 
whether the losses are attributable to the breach or act/omission or 
not, and between whether the losses were foreseen or foreseeable at 
the time of entering into the contract or not.  In general, losses 
include incurred damages and lost profits, although parties can 
deviate from this rule.   
Parties are free to agree on the allocation of liability between them.  
Parties can exclude liability for indirect or consequential losses, and 
loss of business or business profits.  They cannot limit or exclude 
liability towards third parties, but can contract on how to apportion 
this liability between them.   
In outsourcing contracts, it is not uncommon for a supplier to 
exclude liability for the following: (1) loss of profit; (2) loss of 
revenue; (3) loss of business opportunity and/or goodwill; (4) the 
value of lost or damaged data; and (5) similar types of damages.  
However, there is no common approach, and this is often a point of 
discussion.  Customers sometimes try to push for unlimited liability.   
Under Belgian law, it is not permitted to exclude liability for 
damages caused by fraud or intentional misconduct.  Only liability 
for damages caused by gross negligence can be excluded explicitly.   
Possible limitations on liability do not usually apply to the 
following: (1) damages relating to IP breaches; (2) indemnities 
relating to employees; (3) breaches of confidentiality provisions; (4) 
breaches of data protection provisions; and (5) security breaches.   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, save for violations of IP rights or physical damage.  In IT 
outsourcing, it is normal to have a financial cap on liability.  
Suppliers usually do not even want to engage in a contract without 
such a provision.  Such a financial cap can take the form of a fixed 
amount, or percentage for each liability separately or as an 
aggregate amount.  A termination clause in case of reaching the 
maximum financial cap on liability should be included too, in order 
to avoid that the contract is further performed without a possibility 
to invoke liability.   
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be qualified as a services contract – which is the usual case – the 
Belgian Civil Code grants the customer a right to terminate a fixed-
price contract at all time, on the condition that he reimburses the 
work that has already been performed, as well as the supplier’s 
incurred costs and lost profit.  This right can, however, be 
contractually excluded.   
Belgian law grants each party the right to terminate the contract in 
the case of serious breach (sometimes with a remediation period), 
such as non-compliance with important contractual provisions like 
financial obligations for the customer, or non-compliance with key 
performance indicators for the supplier.  The terminating party is in 
such case also entitled to damages.  In principle, a court judgment is 
required for this termination possibility.  However, parties can agree 
on a termination clause without the involvement of a judge.   
Sometimes the agreement will allow termination for convenience, 
but in that case, a lump sum indemnity and possibly a compensation 
for investments made by the supplier must be paid.   

13.2 Can the parties exclude or agree additional 
termination rights? 

The parties can agree on additional grounds for termination, e.g. in 
cases of expiry of term and non-extension, change of control, or 
insolvency.   
Sometimes the contract provides for a possibility to terminate for 
convenience, with proper compensation of course.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

In principle, none (except, possibly, for certain mandatory 
employment or privacy laws).   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Belgian law provides for solid protection of intellectual property, 
e.g. copyright, patents, databases or trademarks.  These IP rights 
should be further covered by a mechanism in the outsourcing 
agreement as to the property of the rights used or created during the 
performance of the contract.   
In most cases there will be no discussion about the intellectual 
property rights prior to the contract.  It is recommended to make a 
distinction in the IP created during the outsourcing between that 
which has been developed on the demand of the customer, and that 
which has been developed on the supplier’s own initiative to avoid 
confusion.   
The use of licences of the customer by the supplier is possible.  
Frequently, unlimited liability is agreed upon to deter the violation 
of IP rights.  Escrow may be used to deposit the source code of 
software used or developed during the outsourcing agreement.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The Belgian Act of 30 July 2018 protects know-how and other 

confidential information of businesses based on the relevant EU 
Directive 2016/943.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Usually the agreement will be drafted in such a way that it excludes 
any implied post-termination rights of the supplier.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Usually the customer will not have the right to access the supplier’s 
know-how post-termination, unless agreed otherwise.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

First of all, it should be noted that Belgian law does not distinguish 
between direct and indirect losses.  The distinction is between 
whether the losses are attributable to the breach or act/omission or 
not, and between whether the losses were foreseen or foreseeable at 
the time of entering into the contract or not.  In general, losses 
include incurred damages and lost profits, although parties can 
deviate from this rule.   
Parties are free to agree on the allocation of liability between them.  
Parties can exclude liability for indirect or consequential losses, and 
loss of business or business profits.  They cannot limit or exclude 
liability towards third parties, but can contract on how to apportion 
this liability between them.   
In outsourcing contracts, it is not uncommon for a supplier to 
exclude liability for the following: (1) loss of profit; (2) loss of 
revenue; (3) loss of business opportunity and/or goodwill; (4) the 
value of lost or damaged data; and (5) similar types of damages.  
However, there is no common approach, and this is often a point of 
discussion.  Customers sometimes try to push for unlimited liability.   
Under Belgian law, it is not permitted to exclude liability for 
damages caused by fraud or intentional misconduct.  Only liability 
for damages caused by gross negligence can be excluded explicitly.   
Possible limitations on liability do not usually apply to the 
following: (1) damages relating to IP breaches; (2) indemnities 
relating to employees; (3) breaches of confidentiality provisions; (4) 
breaches of data protection provisions; and (5) security breaches.   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, save for violations of IP rights or physical damage.  In IT 
outsourcing, it is normal to have a financial cap on liability.  
Suppliers usually do not even want to engage in a contract without 
such a provision.  Such a financial cap can take the form of a fixed 
amount, or percentage for each liability separately or as an 
aggregate amount.  A termination clause in case of reaching the 
maximum financial cap on liability should be included too, in order 
to avoid that the contract is further performed without a possibility 
to invoke liability.   
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16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Frequently, provisions in the agreement will seek a dispute 
resolution procedure to achieve an amicable solution.  For instance, 
a duty to negotiate in case of changed circumstances or a mediation 
procedure could be included in the contract.   
Arbitration is usually preferred over national courts (due to 
language, confidentiality, technical expertise and speed).   

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Under general contract law, Art. 1134 of the Belgian Civil Code 
imposes the principle of execution in good faith of any agreement. 
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SIQUEIRA CASTRO ADVOGADOS 

Manuela Tavares

 Marina Magalhães Gomes Ramacciotti

Brazil

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

The Brazilian laws that regulate outsourcing transactions are: 
Federal Law n. 6,019/1974 amended by Law n.13,429/2017, which 
states provisions about temporary work agreements and the working 
relations of service providers. 
The temporary work agreement concerns the provision of services 
to third parties – a legal entity or equivalent – of any activities, 
including the main activity of the company, to respond to the need of 
transitory replacement of permanent staff or additional service 
demand.  
Federal Law n. 13,429/17, article 4 A, also grants the provision of 
services to third parties for the execution of any of the activities, 
including those related to the core or means of the company.  
Federal Law n. 6,019/1974, amended by Law n. 13,429/17, provides 
for the accomplishment of certain requirements without which the 
contract may be declared null, with recognition of the employment 
relationship between the worker and the recipient of the service.  
In the temporary work agreement, the recipient of the service shall 
ensure the worker has the same rights as a permanent worker, 
including wage and working hours, for example. 
The temporary work agreement, regarding the same employer, 
cannot exceed a term of 180 days, consecutive or not, which may be 
extended for up to 90 days, if it is proved that the same conditions of 
the prior contract have been kept (e.g.: replacement of a worker 
during sick leave).  Upon termination of the temporary work 
agreement, the same worker may only render services to the same 
recipient after 90 days counted from the termination of the prior 
contract.  
It is forbidden to hire temporary staff to replace workers on strike, as 
well as to perform services other than those contracted.  
The service provider shall have a corporate capital compatible with 
the number of employees. 
It is important to point out that the recipient of the service hires the 
service, not the worker, the reason being it cannot control his work, 
as this would characterise the main requirement of the employment 
relationship – the subordination. 

The recipient of the service has subsidiary liability regarding labour 
obligations and social security payments related to the period of the 
contract. 
Law prohibits the recipient of the service to hire workers that have 
rendered services to the company in the last 18 (eighteen) months, 
as an employee or independent provider, except if the partners of the 
contracted legal entity are retired. 
The independent service provider contract is the one entered into 
directly between the worker – without an employment relationship – 
and the recipient of the service; meaning the performance of the 
service is the responsibility of the worker, without subordination. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Although the contracting rule in government bodies and in the 
public sector is the Tender (article 37, II, CF), outsourcing 
transactions have been allowed in some specific cases, as long as it 
is provided for by law and regulated by Decree (such as, Decree 
2,271/97, which regulated paragraph 7 of article 10 of Decree-Law 
no. 200/1967). 
The Federal Government issued Federal Decree no. 9,507/18, 
repealing Decree no. 2,271/97, thus recognising the possibility of 
indirect execution of services in the scope of the Direct Public 
Administration, Autarchies and Foundations, provided they meet 
the following requirements: 
i) they involve decision-making or institutional positioning in 

the areas of planning, coordination, supervision and control; 
ii) are considered strategic for the body or entity, whose 

outsourcing may jeopardise the control of processes, 
knowledge and technologies; 

iii) are related to police, regulatory, public service and sanction 
power; and 

iv) are inherent in the functional categories covered by the 
position plan of the body or entity, except as otherwise 
provided by law, or in the case the position is totally or 
partially extinguished under the general staff table. 

The possibility of indirect execution of services understood as 
noncore activities is still viable, as long as the transfer of 
responsibility for administrative acts and decision-making, as well 
as those related to police and supervisory powers, are prohibited. 
In relation to state-owned and subsidiary companies, there is a rule 
that prevents the indirect execution of services that require the 
contracting of professionals with attributions inherent to the 
positions included in their job and salary plans, except if they 
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1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

The Brazilian laws that regulate outsourcing transactions are: 
Federal Law n. 6,019/1974 amended by Law n.13,429/2017, which 
states provisions about temporary work agreements and the working 
relations of service providers. 
The temporary work agreement concerns the provision of services 
to third parties – a legal entity or equivalent – of any activities, 
including the main activity of the company, to respond to the need of 
transitory replacement of permanent staff or additional service 
demand.  
Federal Law n. 13,429/17, article 4 A, also grants the provision of 
services to third parties for the execution of any of the activities, 
including those related to the core or means of the company.  
Federal Law n. 6,019/1974, amended by Law n. 13,429/17, provides 
for the accomplishment of certain requirements without which the 
contract may be declared null, with recognition of the employment 
relationship between the worker and the recipient of the service.  
In the temporary work agreement, the recipient of the service shall 
ensure the worker has the same rights as a permanent worker, 
including wage and working hours, for example. 
The temporary work agreement, regarding the same employer, 
cannot exceed a term of 180 days, consecutive or not, which may be 
extended for up to 90 days, if it is proved that the same conditions of 
the prior contract have been kept (e.g.: replacement of a worker 
during sick leave).  Upon termination of the temporary work 
agreement, the same worker may only render services to the same 
recipient after 90 days counted from the termination of the prior 
contract.  
It is forbidden to hire temporary staff to replace workers on strike, as 
well as to perform services other than those contracted.  
The service provider shall have a corporate capital compatible with 
the number of employees. 
It is important to point out that the recipient of the service hires the 
service, not the worker, the reason being it cannot control his work, 
as this would characterise the main requirement of the employment 
relationship – the subordination. 

The recipient of the service has subsidiary liability regarding labour 
obligations and social security payments related to the period of the 
contract. 
Law prohibits the recipient of the service to hire workers that have 
rendered services to the company in the last 18 (eighteen) months, 
as an employee or independent provider, except if the partners of the 
contracted legal entity are retired. 
The independent service provider contract is the one entered into 
directly between the worker – without an employment relationship – 
and the recipient of the service; meaning the performance of the 
service is the responsibility of the worker, without subordination. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Although the contracting rule in government bodies and in the 
public sector is the Tender (article 37, II, CF), outsourcing 
transactions have been allowed in some specific cases, as long as it 
is provided for by law and regulated by Decree (such as, Decree 
2,271/97, which regulated paragraph 7 of article 10 of Decree-Law 
no. 200/1967). 
The Federal Government issued Federal Decree no. 9,507/18, 
repealing Decree no. 2,271/97, thus recognising the possibility of 
indirect execution of services in the scope of the Direct Public 
Administration, Autarchies and Foundations, provided they meet 
the following requirements: 
i) they involve decision-making or institutional positioning in 

the areas of planning, coordination, supervision and control; 
ii) are considered strategic for the body or entity, whose 

outsourcing may jeopardise the control of processes, 
knowledge and technologies; 

iii) are related to police, regulatory, public service and sanction 
power; and 

iv) are inherent in the functional categories covered by the 
position plan of the body or entity, except as otherwise 
provided by law, or in the case the position is totally or 
partially extinguished under the general staff table. 

The possibility of indirect execution of services understood as 
noncore activities is still viable, as long as the transfer of 
responsibility for administrative acts and decision-making, as well 
as those related to police and supervisory powers, are prohibited. 
In relation to state-owned and subsidiary companies, there is a rule 
that prevents the indirect execution of services that require the 
contracting of professionals with attributions inherent to the 
positions included in their job and salary plans, except if they 
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contradict the administrative principles of efficiency, cost-
effectiveness and reasonableness, such as in the occurrence of at 
least one of the following hypotheses: 
i) temporary nature of the service; 
ii) temporary increase in the volume of services; 
iii) upgrading technology or service expertise, when it is 

appropriate and safe, in order to reduce cost or make such 
service less harmful to the environment; or 

iv) impossibility of competing in the competitive market in 
which it operates. 

It is evident that the regulation of Federal Decree no. 9,507/18 
sought to incorporate a more extensive list of activities that can be 
outsourced, especially to the companies of the Union, whose 
outsourcing criterion for permanent activities lies mainly in the non-
correspondence with the attributions inherent in the respective 
plans, positions and salaries. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

As mentioned above, Federal Law n. 6,019/1974, amended by Law 
n. 13,429/17 regulates outsourcing agreements.  Some sectors are 
also regulated by specific legislation, such as: (i) Law n. 8,987/95, 
paragraphs 1 to 3 of article 25 and article 175 of the Federal 
Constitution, regarding the concession and permission of public 
services; (ii) article 455 of the Labor Code, which regulates 
subcontracting contracts; (iii) Law n. 9,472/97, article 94, II, which 
regulates telecommunication services; (iv) Law n. 7,102/83, 
concerning security, surveillance and cash transportation services; 
and (v) independent service provider contracts. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Parties are free to choose the legislation applicable to the agreements; 
however, pursuant to the first paragraph of article 9, Law-Decree 
4657/1942, obligations that take place in Brazil must be governed by 
Brazilian legislation, including with regard to labour matters.  In this 
case, foreign legislation would be acceptable to the extent it does not 
conflict with Brazilian legislation.  If both parties are Brazilian and 
the service will be provided in Brazil, Brazilian legislation will apply.  
 

2 Legal Structure 

2.1 What are the most common types of legal 
structure used for an outsourcing transaction? 

The most common legal structure used for an outsourcing 
transaction are: (i) the execution of a services agreement with a third 
party; (ii) the execution of a temporary work agreement; and (iii) the 
execution of an independent service provider contract. 
Also, some companies opt for corporate transactions such as a joint 
venture, partial spin-off or carve out. 
By means of a joint venture, two or more parties join their business 
for a specific purpose and, as a general rule, share its management, 
results and risks.  As a result, the joint venture (new company) can 
provide services to its shareholders as well as to third parties. 

By partial spin-off or carve out, a company transfers to a third 
company (or to a new company) part of its assets in order to 
segregate specific sectors and/or services.  Consequently, the third 
company can provide services to the original company as well as to 
other parties. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

With respect to the federal public sector, the general rule of 
acquisition of goods and selection of suppliers is the bidding, in 
which modalities are provided for in Law n. 8,666/93.  
In certain contexts, the aforementioned law provides for situations 
in which the general rule may be waived (article 24 of Law n. 
8,666/93) or non-demandable (article 25 of Law n. 8,666/93).  
Among the bidding modalities, the most common is the electronic 
auction, provided for in Law n. 10,520/2002, for the acquisition of 
common services and goods, in which performance and quality 
standards can be objectively defined by usual specifications in the 
market. 
In connection to the private sector, the most common procurement 
process involves requesting fees proposals and carrying out a 
bidding process, which adheres to the internal compliance policies 
of the company. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Article 598 of the Brazilian Civil Code establishes that a services 
agreement cannot have a term longer than four years, although the 
agreement is due to the payment of the debt of the person who 
renders it, or if it is destined to the execution of a certain work.  
Note, however, that the intention of this provision is to avoid cases 
of servitude and, as a general rule, private parties do not follow this 
limitation established in law.  Hence, it is upon the parties’ decision 
to define whether the contract will be for a determined or 
undetermined term, as well as the rules for its termination (i.e. term 
of previous notice, penalties, etc.).  
With regards to temporary work agreements, please see our 
comments in question 1.1.  

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Article 599 of the Brazilian Civil Code establishes that if the 
services agreement does not foresee the length of the notice period, 
the following terms must be observed: (i) eight days’ notice, if the 
remuneration was determined for a period of one month or more; (ii) 
four days’ notice, if the remuneration was determined for a period of 
a week or fortnight; and (iii) one day before, if the term of the 
agreement is a minimum of seven days.  Besides the fact the 
Brazilian Civil Code sets forth those terms, the parties usually 
establish a notice period of at least 30 to 90 days in the case of 
contracts signed for an undetermined term (which is formalised by 
means of the delivery of a written notice to the other party or as 
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determined in the contract).  However, pursuant to the sole 
paragraph of article 473 of the Brazilian Civil Code, if one of the 
parties invested significantly in order to enable the provision of the 
services, the term of the agreement may be enforced for a minimum 
period proportional to the investments carried out by the investor.  In 
the hypothesis of termination with just cause, notice period and 
payment of indemnifications are not required. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Although there are many different charging methods used for 
outsourcing transactions in Brazil, the most common are: (i) a fixed 
amount paid in whole or in instalments (as established in the 
agreement, e.g. on  a monthly basis, a retainer fee plus final fees, 
etc.); and (ii) a variable amount, calculated in accordance with hours 
worked or specific actions carried out.  

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key terms used in outsourcing transactions may vary 
according to the industry in which the parties operate, nature of the 
services that are being hired, risks and amount involved, among 
others.  The most common key terms connected to costs are as 
follows: 
■ the services covered by the agreement and the additional 

costs for the provision of uncovered services/expenses; 
■ which party shall be responsible for the costs for the 

implementation of the services;  
■ which party shall be responsible for the collection of each tax 

applicable to the provision of the services; 
■ determination of the index and frequency of correction of the 

price of the agreement; and 
■ pecuniary fine in the event of delay in performing the 

payment or any other breach to the agreement. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The parties must stipulate in an agreement if the assets will be 
transferred, leased or licensed in outsourcing transactions by means 
of a proper agreement (e.g. Sales Agreement, Lease Agreement, 
License Agreement).  
In the case of the transfer of movable properties, as per the Brazilian 
Civil Code, no formality shall take place (the transfer will be 
completed by the delivery of the movable property); however, it is 
recommended to formalise the transfer by means of the execution of 
an agreement in which all terms and conditions will be determined.  
In the case of a transfer of quotas/shares, a Share Purchase 
Agreement must take place.  In the case of a limited liability 
company, the transfer of the quotas will be made by means of the 
execution of the amendment to the company’s articles of 
association.  In the case of a corporate, the transfer of the shares will 
take place by means of the execution of the Share’s Register Book 
and the Share’s Transfer Register Book. 

In case of immovable properties, transfer shall be made by means of 
a public instrument, which must be filed with the applicable title to 
land in the Real Estate’s Registry. 
Rural lands are also subject to update the “Certificate of the 
Registration of Rural Property” issued by the National Institute of 
Colonization and Agricultural Reform (“INCRA”). 
With regards to intellectual property assets, it is necessary to 
proceed with the draft and signature of a formal agreement (of 
whichever nature: Transfer; Lease; License) involving the asset. 

6.2 What are the formalities for the transfer of land? 

Please see our comments under question 6.1 related to immovable 
properties. 

6.3 What post-completion matters must be attended to? 

Please see our comments under question 6.1. 
If the assets constitute rights protected under the Brazilian Industrial 
Property Law (Law n. 9.279/1996) and the parties want to produce 
effect to third parties, the referred Agreement needs to be recorded 
before the Brazilian Patent and Trademark Office. 

6.4 How is the transfer registered? 

Please see our comments under question 6.1. 
With regards to intellectual property assets, the transfer will take 
place by means of an independent procedure and needs to be 
presented before the Brazilian Patent and Trademark Office, such 
presentation must include the agreement and other related and 
necessary documents. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

The Brazilian legal system allows the transference of the 
employment contract to a legal entity different from the one that 
executed the original employment agreement, in specific 
circumstances, as long as it does not cause any damage to the 
employment relationship, such as: (i) companies belonging to the 
same economic group or branches of the same company (article 2 of 
the Labor Code); and (ii) succession of companies, supporting the 
successor in completing the employment agreement (article 448-A 
of the Labor Code).  

7.2 On what terms would a transfer by operation of law 
take place? 

The transference of the employment agreement, in the hypothesis 
allowed by law, cannot cause any damage to the employee. 

7.3 What employee information should the parties 
provide to each other? 

The recipient of the service has subsidiary liability regarding the 
labour rights and social security payments related to the period of 
the contract.  In this regard, the recipient of the service is subsidiary 
responsible for the labour obligations related to the period that the 

SIQUEIRA CASTRO ADVOGADOS Brazil

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 25

© Published and reproduced with kind permission by Global Legal Group, Ltd 



Br
az

il 

WWW.ICLG.COM24 ICLG TO: OUTSOURCING 2019

contradict the administrative principles of efficiency, cost-
effectiveness and reasonableness, such as in the occurrence of at 
least one of the following hypotheses: 
i) temporary nature of the service; 
ii) temporary increase in the volume of services; 
iii) upgrading technology or service expertise, when it is 

appropriate and safe, in order to reduce cost or make such 
service less harmful to the environment; or 

iv) impossibility of competing in the competitive market in 
which it operates. 

It is evident that the regulation of Federal Decree no. 9,507/18 
sought to incorporate a more extensive list of activities that can be 
outsourced, especially to the companies of the Union, whose 
outsourcing criterion for permanent activities lies mainly in the non-
correspondence with the attributions inherent in the respective 
plans, positions and salaries. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

As mentioned above, Federal Law n. 6,019/1974, amended by Law 
n. 13,429/17 regulates outsourcing agreements.  Some sectors are 
also regulated by specific legislation, such as: (i) Law n. 8,987/95, 
paragraphs 1 to 3 of article 25 and article 175 of the Federal 
Constitution, regarding the concession and permission of public 
services; (ii) article 455 of the Labor Code, which regulates 
subcontracting contracts; (iii) Law n. 9,472/97, article 94, II, which 
regulates telecommunication services; (iv) Law n. 7,102/83, 
concerning security, surveillance and cash transportation services; 
and (v) independent service provider contracts. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Parties are free to choose the legislation applicable to the agreements; 
however, pursuant to the first paragraph of article 9, Law-Decree 
4657/1942, obligations that take place in Brazil must be governed by 
Brazilian legislation, including with regard to labour matters.  In this 
case, foreign legislation would be acceptable to the extent it does not 
conflict with Brazilian legislation.  If both parties are Brazilian and 
the service will be provided in Brazil, Brazilian legislation will apply.  
 

2 Legal Structure 

2.1 What are the most common types of legal 
structure used for an outsourcing transaction? 

The most common legal structure used for an outsourcing 
transaction are: (i) the execution of a services agreement with a third 
party; (ii) the execution of a temporary work agreement; and (iii) the 
execution of an independent service provider contract. 
Also, some companies opt for corporate transactions such as a joint 
venture, partial spin-off or carve out. 
By means of a joint venture, two or more parties join their business 
for a specific purpose and, as a general rule, share its management, 
results and risks.  As a result, the joint venture (new company) can 
provide services to its shareholders as well as to third parties. 

By partial spin-off or carve out, a company transfers to a third 
company (or to a new company) part of its assets in order to 
segregate specific sectors and/or services.  Consequently, the third 
company can provide services to the original company as well as to 
other parties. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

With respect to the federal public sector, the general rule of 
acquisition of goods and selection of suppliers is the bidding, in 
which modalities are provided for in Law n. 8,666/93.  
In certain contexts, the aforementioned law provides for situations 
in which the general rule may be waived (article 24 of Law n. 
8,666/93) or non-demandable (article 25 of Law n. 8,666/93).  
Among the bidding modalities, the most common is the electronic 
auction, provided for in Law n. 10,520/2002, for the acquisition of 
common services and goods, in which performance and quality 
standards can be objectively defined by usual specifications in the 
market. 
In connection to the private sector, the most common procurement 
process involves requesting fees proposals and carrying out a 
bidding process, which adheres to the internal compliance policies 
of the company. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Article 598 of the Brazilian Civil Code establishes that a services 
agreement cannot have a term longer than four years, although the 
agreement is due to the payment of the debt of the person who 
renders it, or if it is destined to the execution of a certain work.  
Note, however, that the intention of this provision is to avoid cases 
of servitude and, as a general rule, private parties do not follow this 
limitation established in law.  Hence, it is upon the parties’ decision 
to define whether the contract will be for a determined or 
undetermined term, as well as the rules for its termination (i.e. term 
of previous notice, penalties, etc.).  
With regards to temporary work agreements, please see our 
comments in question 1.1.  

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Article 599 of the Brazilian Civil Code establishes that if the 
services agreement does not foresee the length of the notice period, 
the following terms must be observed: (i) eight days’ notice, if the 
remuneration was determined for a period of one month or more; (ii) 
four days’ notice, if the remuneration was determined for a period of 
a week or fortnight; and (iii) one day before, if the term of the 
agreement is a minimum of seven days.  Besides the fact the 
Brazilian Civil Code sets forth those terms, the parties usually 
establish a notice period of at least 30 to 90 days in the case of 
contracts signed for an undetermined term (which is formalised by 
means of the delivery of a written notice to the other party or as 
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determined in the contract).  However, pursuant to the sole 
paragraph of article 473 of the Brazilian Civil Code, if one of the 
parties invested significantly in order to enable the provision of the 
services, the term of the agreement may be enforced for a minimum 
period proportional to the investments carried out by the investor.  In 
the hypothesis of termination with just cause, notice period and 
payment of indemnifications are not required. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Although there are many different charging methods used for 
outsourcing transactions in Brazil, the most common are: (i) a fixed 
amount paid in whole or in instalments (as established in the 
agreement, e.g. on  a monthly basis, a retainer fee plus final fees, 
etc.); and (ii) a variable amount, calculated in accordance with hours 
worked or specific actions carried out.  

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key terms used in outsourcing transactions may vary 
according to the industry in which the parties operate, nature of the 
services that are being hired, risks and amount involved, among 
others.  The most common key terms connected to costs are as 
follows: 
■ the services covered by the agreement and the additional 

costs for the provision of uncovered services/expenses; 
■ which party shall be responsible for the costs for the 

implementation of the services;  
■ which party shall be responsible for the collection of each tax 

applicable to the provision of the services; 
■ determination of the index and frequency of correction of the 

price of the agreement; and 
■ pecuniary fine in the event of delay in performing the 

payment or any other breach to the agreement. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The parties must stipulate in an agreement if the assets will be 
transferred, leased or licensed in outsourcing transactions by means 
of a proper agreement (e.g. Sales Agreement, Lease Agreement, 
License Agreement).  
In the case of the transfer of movable properties, as per the Brazilian 
Civil Code, no formality shall take place (the transfer will be 
completed by the delivery of the movable property); however, it is 
recommended to formalise the transfer by means of the execution of 
an agreement in which all terms and conditions will be determined.  
In the case of a transfer of quotas/shares, a Share Purchase 
Agreement must take place.  In the case of a limited liability 
company, the transfer of the quotas will be made by means of the 
execution of the amendment to the company’s articles of 
association.  In the case of a corporate, the transfer of the shares will 
take place by means of the execution of the Share’s Register Book 
and the Share’s Transfer Register Book. 

In case of immovable properties, transfer shall be made by means of 
a public instrument, which must be filed with the applicable title to 
land in the Real Estate’s Registry. 
Rural lands are also subject to update the “Certificate of the 
Registration of Rural Property” issued by the National Institute of 
Colonization and Agricultural Reform (“INCRA”). 
With regards to intellectual property assets, it is necessary to 
proceed with the draft and signature of a formal agreement (of 
whichever nature: Transfer; Lease; License) involving the asset. 

6.2 What are the formalities for the transfer of land? 

Please see our comments under question 6.1 related to immovable 
properties. 

6.3 What post-completion matters must be attended to? 

Please see our comments under question 6.1. 
If the assets constitute rights protected under the Brazilian Industrial 
Property Law (Law n. 9.279/1996) and the parties want to produce 
effect to third parties, the referred Agreement needs to be recorded 
before the Brazilian Patent and Trademark Office. 

6.4 How is the transfer registered? 

Please see our comments under question 6.1. 
With regards to intellectual property assets, the transfer will take 
place by means of an independent procedure and needs to be 
presented before the Brazilian Patent and Trademark Office, such 
presentation must include the agreement and other related and 
necessary documents. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

The Brazilian legal system allows the transference of the 
employment contract to a legal entity different from the one that 
executed the original employment agreement, in specific 
circumstances, as long as it does not cause any damage to the 
employment relationship, such as: (i) companies belonging to the 
same economic group or branches of the same company (article 2 of 
the Labor Code); and (ii) succession of companies, supporting the 
successor in completing the employment agreement (article 448-A 
of the Labor Code).  

7.2 On what terms would a transfer by operation of law 
take place? 

The transference of the employment agreement, in the hypothesis 
allowed by law, cannot cause any damage to the employee. 

7.3 What employee information should the parties 
provide to each other? 

The recipient of the service has subsidiary liability regarding the 
labour rights and social security payments related to the period of 
the contract.  In this regard, the recipient of the service is subsidiary 
responsible for the labour obligations related to the period that the 
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worker rendered services on its behalf.  It is therefore recommended 
that the recipient of the service monitors the fulfilment of all the 
legal and contractual obligations of the service provider with their 
employees on a monthly basis. 
The Federal Supreme Court stated a notion of general repercussion 
in the case of not automatically transferring to the public entity – 
recipient of the service – the joint or subsidiary liability for the non-
observance of labour, fiscal and commercials rights. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

The employment agreement may only be terminated, with or 
without just cause, for reasons related with the performance of the 
provision service contract by the employer, meaning the providing 
service company with which the employee has an employment 
relationship.  The recipient of the services does not have an 
employment relationship with the workers, although has subsidiary 
liability for eventual non-compliance of the employment agreement.  
The recipient of the services has a relationship exclusively with the 
providing service company, and it is the providing service company 
that has a relationship with with the respective employees. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

In provision service contracts, there is no transference of employees 
to the recipient of the services, because there is no similarity 
between the conditions of the work contract and the conditions of 
the employment agreement.  
However, Federal Law n. 6,019/1974, amended by Federal Law n. 
13,429/2017, states that the recipient of the services, although they 
do not have an employment relationship with the temporary worker, 
shall grant remuneration and benefits equivalent to the remuneration 
of employees in the same professional sector. 

7.6 Are there any pensions considerations? 

In terms of public pensions, the Brazilian Federal government has a 
specific retirement and disability programme funded by both 
companies and employees, via payment of Social Security 
contributions.  
In this regard, most of employees’ remuneration paid through local 
sources is subject to the Social Security contribution on Payroll, due 
by the company (employer) at a general rate of 20%, plus the so-
called “third parties’ contributions”, which vary from approximately 
6-9%, depending on the company’s activities. 
Furthermore, employees themselves must contribute.  In general, 
employers must discount (withhold at source) a percentage of up to 
11% from employees’ compensations (limited to a pre-determined 
maximum amount), which is reverted to the government pension 
scheme. 

7.7 Are there any offshore outsourcing considerations? 

In terms of offshore outsourcing services, parties should consider 
the heavy tax burden that may be levied on such transactions, which 
may reach up to approximately 40% of the amount of the service 
fees paid by the Brazilian entity to the party located abroad 
(depending on the nature of the service being imported into Brazil 

and the particular aspects of the deal).  Also, specific rules may be 
applicable, e.g.: (i) Brazilian transfer pricing rules (in case of deals 
executed between related parties or involving certain jurisdictions); 
(ii) provisions brought by treaties to avoid double taxation; (iii) 
increase of income tax rates for payments made to tax jurisdictions 
considered tax havens; and (iv) other international tax 
considerations. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

As of February 2020, any outsourcing transaction will need to 
comply with the Brazilian Data Protection Law (“LGPD”).  This 
law applies to any kind of treatment of personal data (including 
treatment by foreign companies, since the law can have 
extraterritorial effect) and requires a legal basis for processing data.  
Concerning LGPD, controllers and processors must take all related 
security, technical and administrative measures to protect personal 
data, and may be held liable for any damage that might affect data 
subjects.  

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Concerning the private sector, LGPD does not specifically cover 
information security issues but establishes that any processing of 
personal data must observe certain standards of information 
security.  In this sense, as provided above, controllers and processors 
must take all related security, technical and administrative measures 
to protect personal data from unauthorised accesses and/or from 
accidental or unlawful destruction, loss, alteration, communication 
or any type of inappropriate or unlawful processing. 
On the other hand, regarding information security in the public 
sector, the Presidential Decree No. 9.637/18 establishes the 
governance of information security within the federal public 
administration. 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Different tax issues may arise depending on the legal structure 
adopted by the parties for the outsourcing (i.e., on the type of 
agreement executed by the parties – services agreements, carve-out 
operations within a group structure, joint venture arrangements, 
etc.). 
In general, if the outsourcing foresees the transfer of assets, this may 
trigger income tax and VAT issues.  Particularly regarding income 
tax, it may levy upon the potential capital gain earned by the party in 
said transference (i.e., if the transference of the assets is made via a 
sales agreement with capital gain to the seller).  In case of free lease 
of the assets, or regular rent, no adverse income tax consequences 
should arise.  With regards to VAT, depending on the nature and 
singular circumstances of the transfer of assets (e.g., State in which 
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worker rendered services on its behalf.  It is therefore recommended 
that the recipient of the service monitors the fulfilment of all the 
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7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

The employment agreement may only be terminated, with or 
without just cause, for reasons related with the performance of the 
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they are located and to where they will be transferred), both the 
Excise Tax (“IPI”) and State Value-Added Tax (“ICMS”) may levy 
(these taxes are further explained below).  Broadly speaking, ICMS 
should not levy on said transactions (indeed it does not levy in the 
transfer of fixed assets due to express provisions in some Brazilian 
States’ legislation, such as São Paulo), but there is a chance of it 
being charged depending on the States in which the parties are 
located.  Lastly, also in case of selling, free lease or rent, no service 
tax (“ISS”) should levy on the transaction. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Broadly speaking, there should be no VAT leakage (VAT cascading) 
under outsourcing contracts.  Naturally, this will, once again, 
depend on the format of the transaction (format of the outsourced 
arrangements and nature of the parties’ activities) and its accurate 
description.  Simply put, Brazilian VAT legislation (at both federal 
and state levels) were conceived so as to prevent this phenomenon. 
VAT in Brazil is basically divided into two different taxes: 
The Excise Tax (“IPI”), which is a Federal tax levied on imports and 
on sales of imported and manufactured products at rates that may 
vary according to the tariff code of the product.  This tax works in a 
non-cumulative system in which credits related to the payment of 
the tax in previous transactions (e.g. imports, purchase of inputs, 
etc.) may be offset against debts of the tax connected with future 
transactions, hence the prevention of tax leakage.  Very detailed 
rules are applicable to industrial outsourcing transactions, in which 
tax suspension may occur. 
The other VAT is the so-called State VAT (“ICMS”), which is a State 
tax levied on sales of goods, on interstate and intermunicipal 
transportation services and telecommunication services, as well as 
on the importation of goods.  Similarly to the IPI, this tax works in 
a non-cumulative system in which credits related to payment of the 
tax in previous transactions (e.g. imports, purchase of inputs, etc.) 
may be offset against debts of the tax connected with future 
transactions.  ICMS rates vary depending on the tariff code of the 
product and local (State) legislation. 

9.3 What other tax issues may arise? 

Regardless of the choice of structure to the outsourcing, tax 
compliance aspects must always be taken into account, such as (i) 
legal obligations/liabilities related to the withholding and payment 
of employees’ income tax and social security contributions (in case 
of transfer of employees), and (ii) tax liabilities in case of a 
corporate or contractual joint venture. 
Moreover, depending on the nature of the services being rendered 
under the agreement and the form in which the agreement is legally 
structured, service tax (“ISS”) may be levied upon such provision.  
The ISS is a municipal tax levied on services, at rates varying from 
2% to 5%, depending on the municipality where the provider is 
located (or where the service is deemed to be provided, for some 
specific cases), as well as on the type of service rendered. 
On a final note, parties should be aware that current administration 
of the Brazilian federal government is committed to implementing 
significant tax reforms in the country, which include (but are not 
limited to) changes in our VAT and in Social Security contribution 
rules. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

In the Brazilian market, it is common to include mechanisms by 
which the contractor shall be allowed to demand corrections, 
withhold payments due under the agreement, and suspend or even 
terminate the agreement if the supplier fails to meet the performance 
standards set in the service levels.  
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under Brazilian law, the customer can claim damages against any 
part of the supply chain.  According to the Consumer Protection 
Code, the costumer has two options: (a) claim compensation for 
damages; or (b) request for specific performance to rectify the 
breach.  
The customer can seek the remedies administratively (using 
consumer protection bodies) or judicially.  

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Usually, the following dispositions are included in outsourcing 
agreements in order to protect the customer: (i) possibility of 
subjecting the supplier to a pecuniary fine, and suspension or 
termination of the agreement in the event of breach; (ii) obligation 
for the supplier to hold the customer exempt from any liability 
arising from the provision of the services and to indemnify the 
customer for any damage caused; (iii) inexistence of a legal relation 
between the customer and the employees dispatched by the supplier, 
aiming to avoid any subsidiary labour liability (this disposition may 
be disregarded by labour courts); and (iv) confidentiality clause; 
among others. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

It is common in outsourced agreements to set forth: (i) 
indemnification for any damage caused to any of the parties; (ii) 
penalties for breaches of the clauses; and (iii) fee retainer until the 
compliance of the terms and conditions of the contract; etc. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Insurance policies connected to the provision of outsourced services 
are usually negotiated and hired in accordance with the potential 
liabilities and risks arising from the specific nature of the services to 
be provided (e.g. civil liability insurance, applicable to any damages 
caused by the supplier to the customer during the provision of the 
services). 
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13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

As mentioned in question 4.2 above, the rules for the termination of 
Services Agreements executed by private parties will depend on 
what has been established in the agreement.  
Usually, agreements executed by a determined term foresee that 
early termination is not allowed, and in the case of early 
termination, the offender shall pay to the other party a penalty plus 
the amount due up to the end of the agreement.  Also, please see our 
comment in question 4.2 regarding the sole paragraph of article 473 
of the Brazilian Civil Code. 
Agreements executed with an undetermined term usually foresee a 
period of previous notice that, if duly followed, will not cause the 
payment of penalties. 
Some agreements also establish that both parties may terminate the 
agreement without giving rise to a claim for damages by means of 
the execution of a termination agreement. 
It is worth mentioning that in the event of termination for material 
breach, the terminating party must present strong evidence of the 
failure.  Also, if the termination for material breach is motivated by 
the service provider, the contractor may retain the outstanding 
payments for indemnification of any damages or guarantee of 
payment of the employees’ labour rights that may be fired due to the 
termination of the contract.  It is recommended to have a contractual 
provision in this regard. 

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  The parties are free to set forth additional termination 
provisions.  However, if such provision is found to be 
unenforceable, it may be declared null by the Court of competent 
jurisdiction, if requested by any of the parties involved. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are no local laws that might override the termination rights 
commonly seen in outsourcing contracts.  Notwithstanding, as 
stated in question 13.2, if any condition or provision is deemed 
unenforceable, it may be declared invalid. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

In general, the rights belonging to each party of the transaction are 
established in a formal agreement, which would ideally express 
such ownership of rights in this sense. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, the Brazilian Industrial Property Law provides protection of 
know-how, trade secrets and confidential information, and this 
protection is executed by means of, mostly, unfair competition. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Ideally, a Licence Agreement would need to be restrictive in the 
sense of limiting such licence to the period in which the provision of 
services – for instance – in fact occurs, so that there is no possibility 
for the supplier to continue using the IP rights post-termination.  In 
this sense, any provision that entails otherwise could, yes, be 
excluded from the agreement. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

In Brazil, know-how is not susceptible to licensing; any agreement 
involving the transfer of know-how is, essentially, an assignment 
agreement.  In this context, therefore, and considering such 
assignment in fact occurs, the customer would have gained access to 
the supplier’s know-how post-termination; however, the use to be 
made of it could be restricted by the terms duly expressed in the 
referred assignment agreement.  On the other hand, if it is not a 
know-how assignment agreement, any kind of confidential 
information accessed by means of a contractual agreement should 
be protected and its use be restricted, even after the termination of 
the contract. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

In Brazil, the parties are free to negotiate and set forth the liability 
preferences in Services Agreements signed by private parties, such 
as limits, exclusions, parties responsible for each liability, among 
others.  
However, some liabilities cannot be excluded pursuant to Brazilian 
law, such as discrimination, fraud, environmental damages and 
others. 
As mentioned in question 13.1, as per the Brazilian Civil Code, the 
offender must indemnify the offended party by any damage caused. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Brazilian law does not restrict setting forth a financial cap on 
liability.  However, it is important for the financial cap to be 
reasonable considering the nature of the transaction, the liability 
amount and the nature of the applicable liabilities.  If the cap is 
considered excessive or insignificant, the cap may be reviewed in 
case of judicial dispute. 
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13 Termination 
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termination of the contract.  It is recommended to have a contractual 
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stated in question 13.2, if any condition or provision is deemed 
unenforceable, it may be declared invalid. 
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services – for instance – in fact occurs, so that there is no possibility 
for the supplier to continue using the IP rights post-termination.  In 
this sense, any provision that entails otherwise could, yes, be 
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14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 
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agreement.  In this context, therefore, and considering such 
assignment in fact occurs, the customer would have gained access to 
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made of it could be restricted by the terms duly expressed in the 
referred assignment agreement.  On the other hand, if it is not a 
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15.1 To what extent can a party limit or exclude liability 
under national law? 

In Brazil, the parties are free to negotiate and set forth the liability 
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As mentioned in question 13.1, as per the Brazilian Civil Code, the 
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Brazilian law does not restrict setting forth a financial cap on 
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considered excessive or insignificant, the cap may be reviewed in 
case of judicial dispute. 
 

SIQUEIRA CASTRO ADVOGADOS Brazil

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 28

Br
az

il 

ICLG TO: OUTSOURCING 2019 29WWW.ICLG.COM

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

The main method of dispute resolution used in Brazil is still 
traditional Court litigation.  As Brazilian law often governs 
domestic commercial and consumer transactions, disputes are often 
submitted under the Brazilian Civil Procedural Code default rules to 
the court where the defendant is located.  Over the past years, 
arbitration has gained more space in domestic disputes, besides its 
former use on cross-border transactions, especially considering that 
judicial procedures can be notably lengthy.  Nevertheless, the use of 
arbitration for smaller disputes is still limited due to the high cost for 
Brazilian standards.  Alternative dispute resolution methods 
(“ADR”) such as mediation or dispute boards are still unusual in the 
practice of commercial disputes considering a cultural resistance of 
Brazilian parties to show availability to settle on new-born disputes.  
ADR provisions are usually found on multi-tiered clauses as a pre-
step for engaging in litigation or arbitration. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Pursuant to the Brazilian Civil Code, all parties involved in the 
negotiations of an agreement or transaction are obligated to act in 
accordance with principles of probity and good faith during all 
times. 

Provisional Measure 881 (“MP 881”), published on April 30, 2019, 
named as the “MP of Economic Liberty” brought some amendments 
to the Brazilian legislation.  With regard to agreements, MP 881 
changed some articles of the Brazilian Civil Code and determined 
that in private agreements, the principle of the minimum 
intervention of the State will prevail and revisions to the agreements 
by externals shall be exceptional. 
In general, MP 881 reinforces the power of the free enterprise and 
the liberty to the parties to negotiate the terms and conditions of 
their agreements and that court decisions will not be able to review 
the clauses of the agreements except in strict and necessary cases.  
Nevertheless, we highlight that MP 881 is valid for 60 days and can 
be postponed for a further 60 days.  If the MP is not converted into 
law during this period, it will lose its effects.  
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Denmark

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no national laws or regulations that generally regulate 
outsourcing transactions; cf., however, questions 1.2 and 1.3 below.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

On 1 January  2016, several laws and regulations regarding public 
procurement entered into force, e.g. the following: 
■ The Public Procurement Act which implements the 

Procurement Directive (2014/24/EU) and regulates public 
contracts above, and under, the threshold.   

■ The Consolidation Act on the use of electronic 
communications in the procurement and advertising of public 
procurements under the threshold with a clear cross-border 
interest.   

■ The Tender Act (Udbudsloven) regulates the awarding of 
public contracts below the threshold.   

■ The Act on the complaints board (Klagenævnet for Udbud) 
regulates the rights and complaints regarding the awarding of 
public contracts.  The Act makes it possible for complaints to 
be dealt with by the Danish Complaints Board.   

■ The Consolidation Act on processes of procurement in the 
water, energy, transport and postal services sectors 
implements the Utilities Directive (2014/25/EU), which 
regulates the procurement of water, energy, transport and 
postal services.   

■ The Consolidation Act on the awarding of concession 
contracts implements the Concessions Directive 
(2014/23/EU), which regulates the awarding of concession 
contracts, i.e. contracts where a private operator gains the 
right to perform a task and be entitled to the earnings this may 
result in.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

There are industry-specific regulations in many sectors, e.g. within 
aviation, energy, financial services, food, etc.   
Financial companies are regulated by the Danish Act on Financial 
Business of 31 January 2017, Consolidated Act No. 174, as well as 
the Executive Order on Outsourcing of Significant Activities issued 
under this legislation.  The Financial Business Act contains several 
requirements with respect to the outsourcing of certain types of 
financial services.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by Danish law, but an outsourcing transaction with a 
Danish customer will normally be governed by Danish law.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Outsourcing transactions are normally regulated by a Master 
Services Agreement with several appendices regulating, e.g., the 
scope of the services, prices, service levels, transfer of employees, 
data processing, etc.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Public companies 
In the public sector, the procurement process is regulated by the 
public procurement regulations, cf. question 1.2 above.  The three 
most common methods of public tenders are:  
■ Open tender, which is normally used for simple contracts.   
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■ Limited tender, which is normally used for more complex 
contracts.   

■ The competitive dialogue, which is normally used in 
particularly complex cases.   

Private companies 
In the private sector, outsourcing projects will typically initiate with 
a procurement process where the customer issues a Request for 
Proposal (“RFP”), in which the customer has outlined the draft 
contract and other commercial terms.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

National law does not impose any maximum or minimum term for 
an outsourcing contract.  In general, the term of an outsourcing 
contract is normally fixed from four to six years; a few contracts can 
have a longer term.  Within public procurement, a framework 
agreement cannot exceed a term of three to four years unless certain 
circumstances require a deviation from this.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Danish law does not generally regulate the length of the notice 
period that is required to terminate an outsourcing contract.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The charging methods used in outsourcing transactions depend on 
the types of services to be provided and the term of the agreement.  
However, the most common charging methods are (i) fixed price, 
(ii) cost or cost plus, (iii) pay per use, (iv) resource-based charges, or 
(v) a combination of several charging methods.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key terms used in relation to costs in outsourcing transactions 
are, e.g., price indexation and benchmarking mechanisms.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Except for an agreement regulating the terms of the transfer, there 
are no other specific formalities required to transfer, lease or license 
assets in an outsourcing transaction.   

6.2 What are the formalities for the transfer of land? 

All transfers of properties must be recorded electronically in the 
digital land register at www.tinglysning.dk.   
The Danish Business Lease law will regulate the situation if the 
outsourcing transaction involves the lease of commercial properties.   

6.3 What post-completion matters must be attended to? 

Please see the answer to question 6.2.   

6.4 How is the transfer registered? 

The transfer of title to land is registered online at the Danish Land 
Registration Court (www.tinglysning.dk).   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

If the outsourcing (either based on agreement or on an actual 
transfer of business) includes a transfer of business, the employees 
will be transferred by operation of law cf. the Danish Act on 
Transfers of Undertakings, Act no. 710 of 20 August 2002.   

7.2 On what terms would a transfer by operation of law 
take place? 

The Danish Act on Transfer of Undertakings states that the rights 
and obligations of individual employment agreements, and 
collective bargaining agreements, are automatically transferred to 
the transferee in the case of a transfer of a business or part of a 
business.   

7.3 What employee information should the parties 
provide to each other? 

Normally, the parties should provide employee information, such as 
copies of the employment agreements and information regarding 
collective bargaining agreements; however, sensitive personal data 
cannot be exchanged.  Moreover, the transferor must inform the 
transferred employees, or their representatives (i.e. the elected shop 
steward, if any), on mandatory and important information such as 
when the transfer will take place, the reason for the transfer, the 
legal, financial and social aspects of the transfer, etc.  This 
information must be given well before the transfer takes place – no 
specific deadline applies.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

A customer/supplier is not allowed to dismiss an employee for a 
reason only related to the outsourcing/transfer.  However, it will be 
possible to dismiss the employee if the transfer leads to financial, 
technical or organisational changes in the organisation.   

Integra Law Firm Denmark
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7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Basically yes, but to the individual employee this can only be 
implemented with the length of the individual notice.  If the 
employees are protected by collective agreements, such collective 
agreements can, within a very short time after the transfer, be 
rejected by the transferee and accordingly the collective agreement 
will not apply to the transferee’s business.  However, the benefits 
following collective agreements will continue to be considered as 
individual rights to the employees covered by the collective 
agreements, and the rights can, at the earliest, only be terminated 
with effect from the point in time when the collective agreement 
would ordinarily expire.   

7.6 Are there any pensions considerations? 

The transferee must ensure that similar pension schemes to those 
existing prior to the transfer continue to be offered to the transferred 
employees by the transferee, see question 7.2 above.  Danish labour 
market pension schemes will be a defined contribution benefit.  
Accordingly, both the transferor and transferee must ensure that all 
contributions are paid by the transferor up and until the date of the 
transfer, as otherwise the transferee will be responsible for paying 
such contributions to the transferred employees.   

7.7 Are there any offshore outsourcing considerations? 

The above legal principles do not apply to seagoing vessels.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The General Data Protection Regulation (GDPR), which entered 
into force on 25 May 2018, regulates the Danish and European data 
protection framework.   
When the supplier processes personal data on behalf of the 
customer, the processing may only take place according to a data 
processing agreement as set out in article 28 of the GDPR.   
Furthermore, if the supplier is established outside the EU/EEA (a 
third county) and personal data is transferred to this third country, a 
specific legal basis is required.   
According to article 32 of the GDPR, the controller and the 
processor have an obligation to implement appropriate technical and 
organisational measures to ensure a level of security appropriate to 
the risk of the data subjects.   
If the supplier engages another processor (sub-processor), the data 
protection obligations as set out in the contract between the 
controller and the processor shall be imposed on that other processor 
in a contract.   
The outsourcing agreement shall provide for the specific rules 
governing the security requirements in relation to the processing of 
a customer’s data.  Confidentiality of customers’ data shall be 

specifically addressed by the outsourcing contracts and non-
disclosure provisions.  Therefore, compliance is usually ensured 
through contractual monitoring and audit procedures.   
The above-mentioned regulatory requirements imply other issues 
derived from these requirements.  These issues include, inter alia, 
how to allocate the costs of audits and the costs of the data 
processors’ assistance as required in the GDPR.  Also, the risk of 
non-compliance with the GDPR is an issue as it is not possible in 
Denmark to take out insurance for a possible fine from the 
supervisory authority.   
Even if the outsourcing agreement takes care of these issues, it may 
be impossible to enforce the agreement in countries outside the EU.   
Besides the GDPR, there are no specific legal requirements on the 
level of security when outsourcing data processing.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

General 
Requirements on information security are highly related to 
insurance requirements and contractual requirements. 
Besides the contractual requirements, there are also legal 
requirements. 
The Danish Data Protection Act (the “DP Act”) 
According to the DP Act, the Minister of Justice, in consultation 
with the competent minister, may lay down rules to the effect that 
personal data which are processed in specified IT systems and kept 
for public administrative authorities must be stored, in full or in part, 
exclusively in Denmark.   
The Ministry of Justice will set a list on the specific IT systems 
covered by the rule.  The list has not yet been issued at the time of 
this contribution.   
The rule has great practical significance for public authorities’ 
opportunities to outsource storage and other processing of large 
registers outside Denmark, including using cloud computing.  
Furthermore, the rule is more flexible than the former rule.   
Executive Order on outsourcing of significant areas of activity 
In the financial sector, the Executive Order on outsourcing of 
significant areas of activity has been issued.  The order sets out rules 
regarding the outsourcing company’s responsibility to ensure the 
outsourced activity is performed correctly and in compliance with 
legal requirements.   
The NIS Act 
On 8 May 2018, the NIS Directive was implemented under the name 
“The Act on Network and Information Security for Domain Name 
Systems and Certain Digital Services” (“The NIS Act”).   
ISO standards 
All public companies/authorities are obliged to comply with the 
principles of the ISO / IEC 27001 standard.  In the case of 
outsourcing, the outsourcing provider also needs to comply with the 
principles of the ISO / IEC 27001 standard.   
Others 
Several acts contain provisions on information security, e.g.: 
■ Legislation on data protection and data security.   
■ Legislation on computer abuse or hacking.   
■ Legislation on the use of electronic signatures (especially 

important for the security of online payments).   
There is a tendency that new legislations have requirements on 
information security.   

Integra Law Firm Denmark

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 33

© Published and reproduced with kind permission by Global Legal Group, Ltd 



D
en

m
ar

k

WWW.ICLG.COM34 ICLG TO: OUTSOURCING 2019

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are some tax issues to consider when transferring an 
outsourced business.   
There will not arise any specific tax issues when entering into or 
terminating an outsourcing contract, i.e. there are no stamp duties or 
similar taxes on the contract.   
In general, payments made under an outsourcing contract are tax 
deductible.   
If the outsourcing transaction involves the transfer of assets, Danish 
tax may apply if any gains are realised.  Moreover, if tax 
depreciations have been made on the assets, Danish tax may also 
apply on recaptured depreciations.   
Intra-group outsourcing transactions must reflect the arms-length 
principle, meaning that the amount charged by one related party to 
another for a given product must be the same as if the parties were 
not related.  The arms-length price for a transaction is therefore what 
the price of that transaction would be on the open market.   
In the case an outsourcing outside of Denmark creates a permanent 
establishment, this will also cause some tax issues.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Payments made under an outsourcing contract are generally subject 
to ordinary Danish VAT at 25%.  In relation to VAT leakage on the 
supply of services under the outsourcing contract, it depends on the 
tax status of the Danish customer, e.g. if the customer conducts a 
fully VAT-able business.   

9.3 What other tax issues may arise? 

There are no other general tax issues that may arise.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The usual approach regarding service levels in outsourcing 
agreements cannot be described in general, since it depends on the 
outsourcing transaction in question, i.e. IT services, facility 
management, etc.  Still, the parties must define the services to be 
provided and describe the process for reporting on whether the 
service levels are maintained throughout the term of the contract.  
The parties can also specify the financial compensation to be paid to 
the customer if the service levels are not met.   
The most common approach with regard to service credits is to 
allocate a number of service credits to each service level, and to cap 
the maximum of service credits on both a monthly and yearly basis.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The remedies available to a party under general Danish law, if the 
other party breaches the contract, is to (i) demand proportionate 
reduction, (ii) claim damages, or (iii) terminate for cause, etc.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Additional protections which can be included in the contract in 
order to protect the customer can be provisions such as (i) audit 
rights, (ii) fix first, settle later principle, (iii) exit regulations, and 
(iv) proactive remedies.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical warranties that are included in outsourcing contracts are 
provisions regarding (i) breach of confidentiality, (ii) the customer’s 
title to transferred assets, and (iii) non-infringement of third-party 
intellectual property rights.  
  

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

To cover the risks involved in an outsourcing transaction, the 
following types of insurance should be considered:  
■ Employee liability insurance.   
■ Property damage insurance.   
■ Product liability insurance.   
■ General liability insurance.   
■ Industrial injury insurance.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

There is no such right in mandatory Danish law.   
The parties can define in the contract that it can be terminated, e.g., 
in the event of insolvency or change of control.   
In case of anticipated or material breach of the agreement by a party, 
the other party can terminate the agreement for cause without giving 
rise to a claim for damages from the terminated party.   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties can exclude or agree on additional termination 
rights.   
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9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are some tax issues to consider when transferring an 
outsourced business.   
There will not arise any specific tax issues when entering into or 
terminating an outsourcing contract, i.e. there are no stamp duties or 
similar taxes on the contract.   
In general, payments made under an outsourcing contract are tax 
deductible.   
If the outsourcing transaction involves the transfer of assets, Danish 
tax may apply if any gains are realised.  Moreover, if tax 
depreciations have been made on the assets, Danish tax may also 
apply on recaptured depreciations.   
Intra-group outsourcing transactions must reflect the arms-length 
principle, meaning that the amount charged by one related party to 
another for a given product must be the same as if the parties were 
not related.  The arms-length price for a transaction is therefore what 
the price of that transaction would be on the open market.   
In the case an outsourcing outside of Denmark creates a permanent 
establishment, this will also cause some tax issues.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Payments made under an outsourcing contract are generally subject 
to ordinary Danish VAT at 25%.  In relation to VAT leakage on the 
supply of services under the outsourcing contract, it depends on the 
tax status of the Danish customer, e.g. if the customer conducts a 
fully VAT-able business.   

9.3 What other tax issues may arise? 

There are no other general tax issues that may arise.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The usual approach regarding service levels in outsourcing 
agreements cannot be described in general, since it depends on the 
outsourcing transaction in question, i.e. IT services, facility 
management, etc.  Still, the parties must define the services to be 
provided and describe the process for reporting on whether the 
service levels are maintained throughout the term of the contract.  
The parties can also specify the financial compensation to be paid to 
the customer if the service levels are not met.   
The most common approach with regard to service credits is to 
allocate a number of service credits to each service level, and to cap 
the maximum of service credits on both a monthly and yearly basis.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The remedies available to a party under general Danish law, if the 
other party breaches the contract, is to (i) demand proportionate 
reduction, (ii) claim damages, or (iii) terminate for cause, etc.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Additional protections which can be included in the contract in 
order to protect the customer can be provisions such as (i) audit 
rights, (ii) fix first, settle later principle, (iii) exit regulations, and 
(iv) proactive remedies.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical warranties that are included in outsourcing contracts are 
provisions regarding (i) breach of confidentiality, (ii) the customer’s 
title to transferred assets, and (iii) non-infringement of third-party 
intellectual property rights.  
  

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

To cover the risks involved in an outsourcing transaction, the 
following types of insurance should be considered:  
■ Employee liability insurance.   
■ Property damage insurance.   
■ Product liability insurance.   
■ General liability insurance.   
■ Industrial injury insurance.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

There is no such right in mandatory Danish law.   
The parties can define in the contract that it can be terminated, e.g., 
in the event of insolvency or change of control.   
In case of anticipated or material breach of the agreement by a party, 
the other party can terminate the agreement for cause without giving 
rise to a claim for damages from the terminated party.   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties can exclude or agree on additional termination 
rights.   
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13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There are no mandatory local laws that might override the 
termination rights that one might expect to see in an outsourcing 
contract.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The intellectual property rights of each party in an outsourcing 
transaction are normally regulated in the outsourcing agreement 
with provisions regarding intellectual property rights.  Intellectual 
property rights can also be protected by entering into a transfer 
agreement.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, trade secrets are protected by the Danish Act on Trade Secrets, 
which came into force on 9 June 2018.  The Act implements the 
Directive on Protection of Trade Secrets 2016/943/EU.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no such rights unless the parties have agreed 
otherwise.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no such right unless the parties have agreed otherwise.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

The parties are free to limit or exclude liability, but exclusion of 
liability for wilful misconduct will be set aside by a Danish court.  
Liability clauses are often subject to restrictive interpretation and 
may be set aside if adopted in an unfair manner.   

15.2 Are the parties free to agree a financial cap on 
liability? 

The parties are free to agree a financial cap on liability.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

The main methods of dispute resolution used in outsourcing 
transactions are an escalation procedure, and either the regular 
courts or arbitration.   
The parties can also choose an alternative dispute resolution 
procedure such as mediation or determination by an expert.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Danish law provides a general principle of good faith, which must 
be observed, when the parties (i) negotiate a contract, (ii) execute a 
contract, and (iii) terminate a contract.   
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We assume responsibility for the tasks, processes and outcomes.  By way of digital tools, structured processes, service-minded and dedicated 
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Majbritt provides advice on all aspects of IT law, including acquisition 
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computing, data processing agreements and security.  Majbritt advises 
both entrepreneurs and large companies, and has wide insight into the 
IT services market and the market players.  In addition to the legal 
disciplines, Majbritt has obtained fundamental insight into the technical 
aspects of IT services.   

Majbritt handles dispute resolution, especially disputes relating to IT 
acquisitions, outsourcing, etc.  Majbritt is also experienced in the area 
of extensive IT disputes.  

Integra Law Firm Denmark
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France

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no specific laws regulating outsourcing transactions.   
However, please note that Law No. 75-1334 of 31 December 1975 
contains specific provisions regarding subcontracting transactions, 
understood as “the process by which a contractor entrusts, by means 
of a subcontract, and under their responsibility, all or part of the 
execution of a works contract or public contract concluded with the 
client to another person known as the subcontractor”.   
This law contains specific provisions mainly in relation to payment 
terms as regards the tripartite relationship.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Specific regulations apply to outsourcing in the public sector, 
because of the necessity to follow a specific legal framework of 
public procurement.  The outsourcing of public sector activities to a 
private company must comply with specific tender offer procedures.   
All rules related to the purchase of goods or services by government 
or public sector bodies are gathered in the Code of Public 
Procurement.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Financial services 
The regulation of outsourcing for financial services has been 
organised by Directive 2006/48/EC relating to the taking up and 
pursuit of the business of credit institutions (Banking Consolidation 
Directive) along with Directive 2006/49/EC on the capital adequacy 
of investment firms and credit institutions.  Those Directives have 
been implemented in France by Law No. 2013-672 of 26 July 2013 
on the Separation and Regulation of Banking Activities.   

The outsourcing of financial services is subject to the provisions of: 
■ the Monetary and Financial Code; 
■ the Regulations of the French Prudential Control Authority; 

and 
■ the Financial Markets Authority Regulations.   
The relevant provisions are included in: 
■ the Monetary and Financial Code (Articles L.522-14 to 

L.522-18 and Articles L.526-27 to L.526-34); 
■ the French Ministerial Order of 3 November 2014 on the 

internal control of credit institutions and investment firms of 
the French Prudential Control Authority; and 

■ the General Regulation of the Financial Markets Authority.   
The concerned entities are: 
■ credit institutions; 
■ investment firms; 
■ legal persons composed of either credit institutions or 

investments firms; and 
■ payment institutions.   
The customer is the company that is outsourcing and the supplier is 
the company entering into an agreement to manage the outsourced 
activity.   
Obligations for these institutions include: 
■ Information must be given to the Prudential Control 

Authority and parties must ensure that the Prudential Control 
Authority can check the institution’s compliance with its 
legal obligations.   

■ The customer is able to control the outsourced activities.   
■ The customer remains responsible for the obligations it has 

regarding its own customers and partners when the activity 
was outsourced.  This is an essential part of its service.   

■ The outsourcing activity must be subject to a written contract 
between the supplier and the customer.   

■ Termination of the outsourcing arrangement must not 
prejudice the continuity or quality of the service.   

■ The customer ensures that the supplier complies with the 
normal use of the service and with the protection of 
confidential information.   

■ The customer must install a safety mechanism in the case of 
a serious threat to service continuity.   

■ The supplier cannot substantially modify the service 
provided without the prior approval of the customer.   

■ The supplier must comply with the processes defined by the 
customer regarding the organisation of control.  It must allow 
access, when necessary, to all information on the activity 
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Majbritt Rosa A. Meinfeldt 
Integra Law Firm 
Kgs. Nytorv 28, 2nd floor 
DK-1050 
Copenhagen 
Denmark 
 
Tel: +45 3056 0054 
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Kim mainly advises Danish and international businesses in IT-related 
matters, including business processing and IT outsourcing.  Kim is a 
co-author of the Danish private sector standard outsourcing 
agreement for IT, D17.  

SOLUTION-ORIENTED ADVICE FOR DANISH AND INTERNATIONAL COMPANIES.   

Integra Law Firm provides companies, organisations and authorities with legal and business advice related to digital business activities.  We always 
deliver simple and easy-to-use solutions on time.   

We assume responsibility for the tasks, processes and outcomes.  By way of digital tools, structured processes, service-minded and dedicated 
employees, accessibility and efficiency is ensured every time.   

Majbritt provides advice on all aspects of IT law, including acquisition 
of IT systems (K01, K02, K03), outsourcing, hosting, consultancy 
agreements, license agreements, cloud computing, etc.  Majbritt also 
advises on personal data law in relation to compliance, cloud 
computing, data processing agreements and security.  Majbritt advises 
both entrepreneurs and large companies, and has wide insight into the 
IT services market and the market players.  In addition to the legal 
disciplines, Majbritt has obtained fundamental insight into the technical 
aspects of IT services.   

Majbritt handles dispute resolution, especially disputes relating to IT 
acquisitions, outsourcing, etc.  Majbritt is also experienced in the area 
of extensive IT disputes.  

Integra Law Firm Denmark
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France

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no specific laws regulating outsourcing transactions.   
However, please note that Law No. 75-1334 of 31 December 1975 
contains specific provisions regarding subcontracting transactions, 
understood as “the process by which a contractor entrusts, by means 
of a subcontract, and under their responsibility, all or part of the 
execution of a works contract or public contract concluded with the 
client to another person known as the subcontractor”.   
This law contains specific provisions mainly in relation to payment 
terms as regards the tripartite relationship.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Specific regulations apply to outsourcing in the public sector, 
because of the necessity to follow a specific legal framework of 
public procurement.  The outsourcing of public sector activities to a 
private company must comply with specific tender offer procedures.   
All rules related to the purchase of goods or services by government 
or public sector bodies are gathered in the Code of Public 
Procurement.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Financial services 
The regulation of outsourcing for financial services has been 
organised by Directive 2006/48/EC relating to the taking up and 
pursuit of the business of credit institutions (Banking Consolidation 
Directive) along with Directive 2006/49/EC on the capital adequacy 
of investment firms and credit institutions.  Those Directives have 
been implemented in France by Law No. 2013-672 of 26 July 2013 
on the Separation and Regulation of Banking Activities.   

The outsourcing of financial services is subject to the provisions of: 
■ the Monetary and Financial Code; 
■ the Regulations of the French Prudential Control Authority; 

and 
■ the Financial Markets Authority Regulations.   
The relevant provisions are included in: 
■ the Monetary and Financial Code (Articles L.522-14 to 

L.522-18 and Articles L.526-27 to L.526-34); 
■ the French Ministerial Order of 3 November 2014 on the 

internal control of credit institutions and investment firms of 
the French Prudential Control Authority; and 

■ the General Regulation of the Financial Markets Authority.   
The concerned entities are: 
■ credit institutions; 
■ investment firms; 
■ legal persons composed of either credit institutions or 

investments firms; and 
■ payment institutions.   
The customer is the company that is outsourcing and the supplier is 
the company entering into an agreement to manage the outsourced 
activity.   
Obligations for these institutions include: 
■ Information must be given to the Prudential Control 

Authority and parties must ensure that the Prudential Control 
Authority can check the institution’s compliance with its 
legal obligations.   

■ The customer is able to control the outsourced activities.   
■ The customer remains responsible for the obligations it has 

regarding its own customers and partners when the activity 
was outsourced.  This is an essential part of its service.   

■ The outsourcing activity must be subject to a written contract 
between the supplier and the customer.   

■ Termination of the outsourcing arrangement must not 
prejudice the continuity or quality of the service.   

■ The customer ensures that the supplier complies with the 
normal use of the service and with the protection of 
confidential information.   

■ The customer must install a safety mechanism in the case of 
a serious threat to service continuity.   

■ The supplier cannot substantially modify the service 
provided without the prior approval of the customer.   

■ The supplier must comply with the processes defined by the 
customer regarding the organisation of control.  It must allow 
access, when necessary, to all information on the activity 
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outsourced and notify of every event that might have an 
impact on its ability to perform its task.   

If the supplier is based in a country that is a not a member of the 
European Community and outside the European Economic Area 
(EEA), additional conditions apply: 
■ the supplier must be entitled or authorised to exercise 

outsourcing activities for third parties in its country of origin; 
■ the supplier must allow “prudential surveillance” by the 

Financial Markets Authority; and 
■ without compliance with the two conditions above, the 

outsourcing agreement will only be recognised if, after 
notification to the Banking Commission of the Prudential 
Control Authority, no observations have been made for a 
period of three months.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by local law.   
In the context of professional relations, French law provides that if 
the contract is an international one, in principle, it is governed by the 
law chosen by the parties.  The parties can choose between the 
following: 
■ the law of either of their countries;  
■ a combination of both laws, depending on the contractual 

provisions; and 
■ the law of another country.   
If no such choice is made, European Regulation No. 593/2008 of 17 
June 2008 will apply.  This provides that the law applicable to the 
provision of services is the law of the country in which the service 
provider has its normal place of residence.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Direct Outsourcing 
Description of structure: Outsourcing is most commonly arranged 
through an ordinary contract, which sometimes involves a 
framework agreement together with application contracts for each 
of the client’s sites.   
Advantages and disadvantages: The advantages of this structure 
are: 
■ it is fast to implement; and 
■ it is flexible.   
The disadvantages are: 
■ absence of real control, notably on intellectual property 

protection procedures; and  
■ privacy issues due to the transmission of personal data.   
Multi-sourcing 
Description of structure: The customer outsources a number of 
separate activities to different suppliers.   
Advantages and disadvantages: The advantage is that it is very 
flexible.  The disadvantages are: 
■ difficulty of management; 

■ risks regarding quality of service; and 
■ potential disruptions to service.   
Joint Venture 
Description of structure: The customer creates a new entity 
through a joint venture signed with a supplier for the outsourced 
activity.  They group together the IT assets and personnel of the 
service provider, and the joint company becomes the service 
provider.   
Advantages and disadvantages: The advantage of this structure is 
the control on the outsourced activity.  The disadvantages are: 
■ it can be complex; and  
■ it can be costly.   
Build Operate Transfer 
Description of structure: The third-party supplier is independent 
from the customer.  The supplier builds a service and starts 
operating it before transferring it to the customer.   
Advantages and disadvantages: The advantage is that it is quick to 
implement.  The disadvantages are: 
■ it can be costly; 
■ risk to the quality of the service; and  
■ risk of business disruption during the transition.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Procurement processes are only mandatory for the public sector and 
are subject to specific regulations.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

The law does not impose any maximum or minimum duration for 
outsourcing contracts.  An outsourcing agreement can be a fixed-
term contract, including a tacit renewal provision (that is, the 
contract is renewed automatically if none of the parties object to it).   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

It does not.  However, the termination can be deemed unfair (Article 
L.442-1 of the Code of Commerce) if the notice is not reasonable.  
Case law considers that the parties must take into account the length 
and stability of the commercial relationship to establish the 
reasonable duration of notice.  The minimum standard recognised 
by case law is six months and it increases proportionally each year.  
The contract must establish how the reasonable notice is calculated.  
Case law generally rules that a reasonable notice period is one 
month per contract year (for example, a commercial relationship 
existing for 10 years shall give rise to a 10-month notice period).  
This is a general rule and such period may be increased or decreased 
depending on the situation at hand.   
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5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Flat-rate global price: The price is fixed and includes all the works 
agreed under the contract.  If other works are then carried out, they 
will be charged additionally.   
Compensation on a time basis: The works are billed at actual cost, 
on a pro rata basis of the works requested and the volumes dealt 
with.  It is therefore not possible to know in advance the total cost of 
the outsourcing arrangement.  Such cost can only be estimated.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The pricing can be scalable.  It can vary depending on the 
investments made by the service provider and the cost of the 
equipment bought to complete the contract or technological 
upgrades.  It may also vary depending on the cost of new services 
carried out at the client’s request.   
A price review clause may be included in the contract, according to 
fixed intervals stipulated in the contract, and according to 
predefined indicators.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Simply, the drafting and execution of the adapted agreement.   

6.2 What are the formalities for the transfer of land? 

The deed of transfer must be established by a notary public 
(“notaire”), and the operation must be declared to the Mortgage 
Register.   

6.3 What post-completion matters must be attended to? 

A reversibility clause can be inserted into the outsourcing contract to 
organise the resumption of their tangible assets, intangible assets 
and transferred employees, as well as the resumption of skills and 
know-how of the provider, so that the customer or a third party 
appointed could safely and efficiently continue the activity on its 
computer system.   
The reversibility provisions should provide a sufficient notice 
period – to permit each party to prepare themselves prior to the start 
of the phase of reversibility – as well as a transition plan.   

6.4 How is the transfer registered? 

There is no specific registration required, except in a real estate 
matter, where the chosen notary public will handle all the required 
registration formalities.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Transfers of undertakings, businesses or parts of businesses  
The transfer of employees is regulated by Article L.1224-1 of the 
Labour Code and Directive 2001/23/EC on safeguarding 
employees’ rights on transfers of undertakings, businesses or parts 
of businesses (Transfer of Undertakings Directive).   
According to Article L.1224-1 of the Labour Code, “in the event of 
a change in the employer’s legal situation, in particular, as a result of 
inheritance, sale or merger of the undertaking, a change in its legal 
form or its incorporation, all employment contracts in force at the 
date of this change continue between the new employer and the 
company’s staff”.   
The French Supreme Court (Cour de cassation) considers that 
Article L.1224-1 applies to outsourcing only if the outsourced 
activities constitute an “autonomous economic entity”, i.e. an 
organised body of persons and tangible or intangible assets enabling 
the pursuit of an economic activity which pursues a specific 
objective.   

7.2 On what terms would a transfer by operation of law 
take place? 

Both the employees and the employer are bound by the terms of 
Article L.1224-1 of the Labour Code.  The new employer is required 
to fulfil the obligations of the former employer; the length of 
service, job description and all other aspects of the employment 
relationship will be maintained.   

7.3 What employee information should the parties 
provide to each other? 

Typically, this will be a list of employees including their job 
descriptions, seniority and professional qualifications.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

If the conditions posed by the Labour Law are met, it is possible 
(e.g. misconduct, etc.).   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Harmonisation of the terms and conditions of transferring 
employees with those of the existing workforce requires the consent 
of the transferred employees.   

7.6 Are there any pensions considerations? 

Any pension or employee benefit acquired with the former 
employer is binding on the new employer.  The working conditions 
and position characteristics of the transferred employees cannot be 
significantly modified within the new company without the 
employee’s consent.   
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outsourced and notify of every event that might have an 
impact on its ability to perform its task.   

If the supplier is based in a country that is a not a member of the 
European Community and outside the European Economic Area 
(EEA), additional conditions apply: 
■ the supplier must be entitled or authorised to exercise 

outsourcing activities for third parties in its country of origin; 
■ the supplier must allow “prudential surveillance” by the 

Financial Markets Authority; and 
■ without compliance with the two conditions above, the 

outsourcing agreement will only be recognised if, after 
notification to the Banking Commission of the Prudential 
Control Authority, no observations have been made for a 
period of three months.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by local law.   
In the context of professional relations, French law provides that if 
the contract is an international one, in principle, it is governed by the 
law chosen by the parties.  The parties can choose between the 
following: 
■ the law of either of their countries;  
■ a combination of both laws, depending on the contractual 

provisions; and 
■ the law of another country.   
If no such choice is made, European Regulation No. 593/2008 of 17 
June 2008 will apply.  This provides that the law applicable to the 
provision of services is the law of the country in which the service 
provider has its normal place of residence.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Direct Outsourcing 
Description of structure: Outsourcing is most commonly arranged 
through an ordinary contract, which sometimes involves a 
framework agreement together with application contracts for each 
of the client’s sites.   
Advantages and disadvantages: The advantages of this structure 
are: 
■ it is fast to implement; and 
■ it is flexible.   
The disadvantages are: 
■ absence of real control, notably on intellectual property 

protection procedures; and  
■ privacy issues due to the transmission of personal data.   
Multi-sourcing 
Description of structure: The customer outsources a number of 
separate activities to different suppliers.   
Advantages and disadvantages: The advantage is that it is very 
flexible.  The disadvantages are: 
■ difficulty of management; 

■ risks regarding quality of service; and 
■ potential disruptions to service.   
Joint Venture 
Description of structure: The customer creates a new entity 
through a joint venture signed with a supplier for the outsourced 
activity.  They group together the IT assets and personnel of the 
service provider, and the joint company becomes the service 
provider.   
Advantages and disadvantages: The advantage of this structure is 
the control on the outsourced activity.  The disadvantages are: 
■ it can be complex; and  
■ it can be costly.   
Build Operate Transfer 
Description of structure: The third-party supplier is independent 
from the customer.  The supplier builds a service and starts 
operating it before transferring it to the customer.   
Advantages and disadvantages: The advantage is that it is quick to 
implement.  The disadvantages are: 
■ it can be costly; 
■ risk to the quality of the service; and  
■ risk of business disruption during the transition.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Procurement processes are only mandatory for the public sector and 
are subject to specific regulations.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

The law does not impose any maximum or minimum duration for 
outsourcing contracts.  An outsourcing agreement can be a fixed-
term contract, including a tacit renewal provision (that is, the 
contract is renewed automatically if none of the parties object to it).   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

It does not.  However, the termination can be deemed unfair (Article 
L.442-1 of the Code of Commerce) if the notice is not reasonable.  
Case law considers that the parties must take into account the length 
and stability of the commercial relationship to establish the 
reasonable duration of notice.  The minimum standard recognised 
by case law is six months and it increases proportionally each year.  
The contract must establish how the reasonable notice is calculated.  
Case law generally rules that a reasonable notice period is one 
month per contract year (for example, a commercial relationship 
existing for 10 years shall give rise to a 10-month notice period).  
This is a general rule and such period may be increased or decreased 
depending on the situation at hand.   
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5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Flat-rate global price: The price is fixed and includes all the works 
agreed under the contract.  If other works are then carried out, they 
will be charged additionally.   
Compensation on a time basis: The works are billed at actual cost, 
on a pro rata basis of the works requested and the volumes dealt 
with.  It is therefore not possible to know in advance the total cost of 
the outsourcing arrangement.  Such cost can only be estimated.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The pricing can be scalable.  It can vary depending on the 
investments made by the service provider and the cost of the 
equipment bought to complete the contract or technological 
upgrades.  It may also vary depending on the cost of new services 
carried out at the client’s request.   
A price review clause may be included in the contract, according to 
fixed intervals stipulated in the contract, and according to 
predefined indicators.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Simply, the drafting and execution of the adapted agreement.   

6.2 What are the formalities for the transfer of land? 

The deed of transfer must be established by a notary public 
(“notaire”), and the operation must be declared to the Mortgage 
Register.   

6.3 What post-completion matters must be attended to? 

A reversibility clause can be inserted into the outsourcing contract to 
organise the resumption of their tangible assets, intangible assets 
and transferred employees, as well as the resumption of skills and 
know-how of the provider, so that the customer or a third party 
appointed could safely and efficiently continue the activity on its 
computer system.   
The reversibility provisions should provide a sufficient notice 
period – to permit each party to prepare themselves prior to the start 
of the phase of reversibility – as well as a transition plan.   

6.4 How is the transfer registered? 

There is no specific registration required, except in a real estate 
matter, where the chosen notary public will handle all the required 
registration formalities.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Transfers of undertakings, businesses or parts of businesses  
The transfer of employees is regulated by Article L.1224-1 of the 
Labour Code and Directive 2001/23/EC on safeguarding 
employees’ rights on transfers of undertakings, businesses or parts 
of businesses (Transfer of Undertakings Directive).   
According to Article L.1224-1 of the Labour Code, “in the event of 
a change in the employer’s legal situation, in particular, as a result of 
inheritance, sale or merger of the undertaking, a change in its legal 
form or its incorporation, all employment contracts in force at the 
date of this change continue between the new employer and the 
company’s staff”.   
The French Supreme Court (Cour de cassation) considers that 
Article L.1224-1 applies to outsourcing only if the outsourced 
activities constitute an “autonomous economic entity”, i.e. an 
organised body of persons and tangible or intangible assets enabling 
the pursuit of an economic activity which pursues a specific 
objective.   

7.2 On what terms would a transfer by operation of law 
take place? 

Both the employees and the employer are bound by the terms of 
Article L.1224-1 of the Labour Code.  The new employer is required 
to fulfil the obligations of the former employer; the length of 
service, job description and all other aspects of the employment 
relationship will be maintained.   

7.3 What employee information should the parties 
provide to each other? 

Typically, this will be a list of employees including their job 
descriptions, seniority and professional qualifications.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

If the conditions posed by the Labour Law are met, it is possible 
(e.g. misconduct, etc.).   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Harmonisation of the terms and conditions of transferring 
employees with those of the existing workforce requires the consent 
of the transferred employees.   

7.6 Are there any pensions considerations? 

Any pension or employee benefit acquired with the former 
employer is binding on the new employer.  The working conditions 
and position characteristics of the transferred employees cannot be 
significantly modified within the new company without the 
employee’s consent.   
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7.7 Are there any offshore outsourcing considerations? 

There are differences between outsourcing inside and outside the 
boundaries of the European Union (EU).   
Due to the freedom of establishment and services, as well as the free 
movement of workers guaranteed by the Treaties of the EU, the 
transfer of employees inside the EU does not pose any particular 
problems.   
Concerning a transfer from or to a country located outside of the 
EU, special administrative steps of detachment are to be taken 
depending on the country where the employee will be based.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The General Data Protection Regulation (GDPR), which entered 
into force on 25 May 2018, deeply modifies the French and 
European data protection framework.   
The GDPR notably modifies the liability regime between the data 
controller and the data processor: any and all entities involved in 
personal data processing will be jointly liable in the event they do 
not comply with the GDPR.   
Section 28 of the GDPR provides that the data processor shall be 
directly liable if he does not comply with a list of requirements 
contained in this section.   
This provision is applicable to any service provider processing 
personal data, notably when performing outsourced activities.   
As in all transactions involving the transfer of personal data, the 
parties will have to ensure that the legal arrangement clearly defines 
the data controller, the data processor and each party’s liability and 
commitment towards the handling of data security and data 
protection.   
Data processing is allowed under the GDPR and French law under 
the condition that the data is: 
■ processed lawfully, fairly and in a transparent manner in 

relation to the data subject; 
■ collected for specified, explicit and legitimate purposes and 

not further processed in a manner that is incompatible with 
those purposes; 

■ adequate, relevant and limited to what is necessary in relation 
to the purposes for which they are processed; 

■ accurate and, where necessary, kept up to date; 
■ kept in a form which permits identification of data subjects 

for no longer than is necessary for the purposes for which the 
personal data are processed; and 

■ processed in a manner that ensures appropriate security of the 
personal data, including protection against unauthorised or 
unlawful processing and against accidental loss, destruction 
or damage, using appropriate technical or organisational 
measures.   

Regarding information security, Article 32 of the GDPR provides 
that any data controller and data processor shall implement 
appropriate technical and organisational measures to ensure a level 
of security appropriate to the risk, including inter alia as 
appropriate: 

■ the pseudonymisation and encryption of personal data; 
■ the ability to ensure ongoing confidentiality, integrity, 

availability and resilience of the processing systems and 
services; 

■ the ability to restore the availability and access to personal 
data in a timely manner in the event of a physical or technical 
incident; and 

■ a process for regularly testing, assessing and evaluating the 
effectiveness of technical and organisational measures for 
ensuring the security of the processing.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

On February 26 2018, the French parliament adopted the Law No. 
2018-133 on security of IT systems and networks, which is the 
transposition of the European Directive No. 2016/1148 dated July 6 
2016.   
It contains specific information regarding security requirements for 
certain types of sensitive entities (such as “operators of vital 
importance”).   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There is no specific tax regime for such a transfer.  However, it is 
noteworthy that Article 57 of the Tax Code can apply to an 
outsourcing contract: it provides a tax adjustment procedure for 
companies that are dependent on, or that control, companies situated 
outside France, with respect to profits indirectly transferred to the 
latter.   
The companies meeting those criteria must produce information on 
the transfers and the related companies.  The tax adjustment 
procedure applies to companies established in a jurisdiction outside 
France where the tax regime is privileged (Article 238A, Tax Code), 
even if the company established in France does not control nor is 
dependent on the supplier.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

The law did not establish a specific regime for any VAT leakage on 
the supply of services under an outsourcing contract.   

9.3 What other tax issues may arise? 

VAT is levied according to the nature of services and the 
geographical location of both the customer and the provider.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The parties may provide for a quality assurance plan that defines the 
quality expected by the customer in terms of service level.  This plan 
will indicate the client’s needs, clarify the scope of obligations of the 
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service provider and describe the actions taken by the service 
provider to guarantee the quality of the service, and to ensure that it 
is maintained throughout the term of the contract.  It will also 
provide the details regarding applicable service credits.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Pursuant to Article 1217 of the French Civil Code, if the supplier 
fails to perform its obligations, the customer, as any contracting 
party, can: 
■ terminate the contract; 
■ suspend its payments; 
■ ask for a price reduction; 
■ seek enforced performance of the agreement by the supplier; 

or 
■ seek damages before the courts.   
If not contradictory, these remedies may be cumulated.  Damages 
may be cumulated with any other remedies.   
In order for termination to be valid, the breach must be serious and 
justify the customer no longer being bound by the contract.  The 
breach must be proceeded with a registered letter sent to the 
breaching party, except if agreed otherwise in the contract.   
Under the general law, the customer must prove the supplier’s 
wrongdoings or negligence, and prove that it caused damage.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The parties can insert in the contract a clause expressly stating that 
the obligation of the provider is one to perform, and that time is of 
the essence.   
The parties can also insert clauses for customer protection, such as: 
■ the right to audit the supplier’s performance; 
■ an insurance plan; 
■ a parent company guarantee; and  
■ penalties applying to the supplier (for example, linked with 

the service level agreement).   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

The customer and the provider can state a clause guaranteeing 
security measures to ensure protection and control of the customer’s 
data.  If these obligations were violated, an indemnity would have to 
be paid to the client.   
In cases of subcontracting, the provider may guarantee to the 
customer that throughout the execution of the contract, he will 
manage and control all elements of the execution and that he will 
ensure, in this regard, sufficient coordination between all 
participants, the monitoring and set up of supplies, works and 
resources, coordinate deadlines and monitor performances and 
functionalities as agreed.   
In case of infringement of contractual obligations from either party, 
the contract may provide an early exit clause or a payment of lump 
sum indemnities.   

Regarding intellectual property, the provider may guarantee that it 
shall indemnify the customer where there is an IP rights 
infringement claim (warranty of “peaceful enjoyment”).   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The provider must guarantee its professional civil liability and must 
insure all the activities covered by the outsourcing transaction.  The 
provider is required to take out insurance policies adapted for 
certain computer risks, such as “multi-risk commercial” insurance 
policies, or policies for equipment and intangible assets including 
operational losses resulting from an incident.   
In addition to these global policies, there are specific policies such 
as “Computer All Risks” which cover any damage not expressly 
excluded from the insurance policy: “ordinary” incidents such as 
fires, explosions, implosions and impact; or “extraordinary” 
incidents resulting from a natural disaster (flooding, storm, 
earthquake, catastrophe) or human attack (sabotage, embezzlement, 
terrorist attack).   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Either party may terminate the contract if the other party fails to 
fulfil its contractual obligations, or in accordance with conditions 
provided for in the agreement.   

13.2 Can the parties exclude or agree additional 
termination rights? 

French law provides rather broad flexibility on the possibility to 
exclude or agree additional termination rights.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

Articles L.622-13 and L.641-11-1 of the Commercial Code block 
any contractual clause that results in the termination of the contract 
merely due to the fact that insolvency proceedings have been 
commenced.   
More generally, the principle of this provision is that existing 
contracts should be maintained, and it provides for the possibility to 
demand their continuance under the current terms of the contract in 
force on the date of the opening judgment.  Only the court-appointed 
receiver has the right to demand execution of pending contracts.   
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service provider and describe the actions taken by the service 
provider to guarantee the quality of the service, and to ensure that it 
is maintained throughout the term of the contract.  It will also 
provide the details regarding applicable service credits.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Pursuant to Article 1217 of the French Civil Code, if the supplier 
fails to perform its obligations, the customer, as any contracting 
party, can: 
■ terminate the contract; 
■ suspend its payments; 
■ ask for a price reduction; 
■ seek enforced performance of the agreement by the supplier; 

or 
■ seek damages before the courts.   
If not contradictory, these remedies may be cumulated.  Damages 
may be cumulated with any other remedies.   
In order for termination to be valid, the breach must be serious and 
justify the customer no longer being bound by the contract.  The 
breach must be proceeded with a registered letter sent to the 
breaching party, except if agreed otherwise in the contract.   
Under the general law, the customer must prove the supplier’s 
wrongdoings or negligence, and prove that it caused damage.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The parties can insert in the contract a clause expressly stating that 
the obligation of the provider is one to perform, and that time is of 
the essence.   
The parties can also insert clauses for customer protection, such as: 
■ the right to audit the supplier’s performance; 
■ an insurance plan; 
■ a parent company guarantee; and  
■ penalties applying to the supplier (for example, linked with 

the service level agreement).   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

The customer and the provider can state a clause guaranteeing 
security measures to ensure protection and control of the customer’s 
data.  If these obligations were violated, an indemnity would have to 
be paid to the client.   
In cases of subcontracting, the provider may guarantee to the 
customer that throughout the execution of the contract, he will 
manage and control all elements of the execution and that he will 
ensure, in this regard, sufficient coordination between all 
participants, the monitoring and set up of supplies, works and 
resources, coordinate deadlines and monitor performances and 
functionalities as agreed.   
In case of infringement of contractual obligations from either party, 
the contract may provide an early exit clause or a payment of lump 
sum indemnities.   

Regarding intellectual property, the provider may guarantee that it 
shall indemnify the customer where there is an IP rights 
infringement claim (warranty of “peaceful enjoyment”).   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The provider must guarantee its professional civil liability and must 
insure all the activities covered by the outsourcing transaction.  The 
provider is required to take out insurance policies adapted for 
certain computer risks, such as “multi-risk commercial” insurance 
policies, or policies for equipment and intangible assets including 
operational losses resulting from an incident.   
In addition to these global policies, there are specific policies such 
as “Computer All Risks” which cover any damage not expressly 
excluded from the insurance policy: “ordinary” incidents such as 
fires, explosions, implosions and impact; or “extraordinary” 
incidents resulting from a natural disaster (flooding, storm, 
earthquake, catastrophe) or human attack (sabotage, embezzlement, 
terrorist attack).   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Either party may terminate the contract if the other party fails to 
fulfil its contractual obligations, or in accordance with conditions 
provided for in the agreement.   

13.2 Can the parties exclude or agree additional 
termination rights? 

French law provides rather broad flexibility on the possibility to 
exclude or agree additional termination rights.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

Articles L.622-13 and L.641-11-1 of the Commercial Code block 
any contractual clause that results in the termination of the contract 
merely due to the fact that insolvency proceedings have been 
commenced.   
More generally, the principle of this provision is that existing 
contracts should be maintained, and it provides for the possibility to 
demand their continuance under the current terms of the contract in 
force on the date of the opening judgment.  Only the court-appointed 
receiver has the right to demand execution of pending contracts.   
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14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The contract typically provides that each party to the outsourcing 
transaction retains the rights of intellectual property that they each 
owned prior to the effective date of the contract.  Any transfer of the 
rights and/or user licences, and all aspects of intellectual property 
that relate to the services must be expressly stipulated within the 
contract.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Information or technical secrets are protected in the Intellectual 
Property Code through the protection of know-how (which includes 
manufacturing secrets) and technical data (designs, new product 
specifications, software source codes, marketing authorisations for 
medicinal products, etc.).   
Articles 226-13 and 445-1 of the Criminal Code sanction the 
offence of violation of professional secrecy and the obtaining of 
business secrets through active corruption by an employee.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No implied rights can allow the supplier to continue to use licensed 
IP rights post-termination, and they may be excluded from the 
agreement.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Typically, the customer does not have any right to gain access to the 
supplier’s know-how post-termination.  Any use of the supplier’s 
know-how amounts to an act of passing off (unfair competition).  
However, the customer can gain access to the supplier’s know-how 
if such a possibility is provided for in the agreement.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Pursuant to Article 1170 of the French Civil Code, any contractual 
clause that deems the essential obligation of a party devoid of 
substance is void.   
The courts tend to treat as void any clauses that have the effect of 
discharging a party from all liability, or clauses which set 
unreasonably low limits and therefore reduce liability in such a way 
that it equates to an absence of liability.   

15.2 Are the parties free to agree a financial cap on 
liability? 

The contractual parties are free to determine a financial cap on 
liability.  Pursuant to Article 1231-3 of the French Civil Code, the 
cap on liability is not enforceable in the case of: 
■ gross negligence; or  
■ wilful misconduct.   
The parties may also include a penalty clause in the event that one of 
the parties is in breach of its obligations or is late in fulfilling its 
obligations.  However, pursuant to Article 1231-5 of the French 
Civil Code, a judge may reduce or increase such a penalty.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

The most common method of dispute resolution is referring the 
matter to the courts.  However, mediation and arbitration clauses 
may also be inserted into agreements.   
Please note that French civil procedure law now provides that the 
parties must try to amicably settle a dispute before referring to 
courts, except in case of an emergency.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Outsourcing implies a partnership in the true sense, based on trust, 
loyalty, collaboration and good faith.  The principle of good faith 
implies respect for legal and conventional principles in connection 
with the negotiation, execution and interruption of the contract.  
Such principles must be reasonably implemented in order to 
safeguard the interests of the co-contracting parties.   
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Germany

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

In Germany, there are no national laws specifically regulating 
outsourcing transactions, neither generally nor in relation to 
particular types of outsourcing transactions.  However, the following 
are two exceptions: (a) if the services to be rendered by the supplier 
are regulated services, e.g. telecommunication services, banking or 
insurance services, the supplier is subject to the applicable regulatory 
law as any other service provider in this field; or (b) if the customer 
services are in a regulated industry, e.g. a bank or an insurance 
company, regulatory law (§ 25b German Banking Act; § 32 German 
Insurance Supervision Act) sets out specific requirements for the 
outsourcing of services (as supplemented by Section AT 09 of the 
Minimum Requirements for Risk Management in Banks and 
Financial Services Providers issued by the German Federal Banking 
Supervisory Authority as its circular 09/2017 as of 27 October 2017, 
“MaRisk”).  Moreover, the German Federal Banking Supervisory 
Authority (“BaFin”) specified detailed requirements to a bank’s IT 
environment, which the service provider will have to fulfil, in its 
circular 10/2017 as of 03 November 2017 “Banking Supervisory 
Requirements to the Information Technology” of banks and financial 
institutions (“BAIT”) in its final edition as of 14 September 2018.  
These exceptions apply, regardless of the type of outsourcing. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Outsourcing transactions in the government or public sector are 
subject to public procurement law; moreover, specific confidentiality 
obligations are required to preserve the official secret.  Depending on 
the public task to be accomplished by the public sector body, it may 
be subject to the security-related and reporting requirements under 
the German Federal IT-Security Act (incorporated in the Act on the 
Federal IT Security Authority, “BSiG”) as further detailed in the 
Regulation on Critical Infrastructures (“KritisVO”).  If business 
processes or IT infrastructures, which are subject to these specific 
requirements under the BSiG as expressed in the KritisVO, are to be 
outsourced to a service provider, these requirements are 

automatically subject to the obligations of the service provider and 
must therefore also be observed by him. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Outsourcing transactions in the financial or insurance industry 
sectors will be subject to the regulatory requirements as referred to 
in question 1.1 above.  
The outsourcing of telecommunication services means that the 
supplier will be subject to the regulatory regime as any other 
telecommunication services provider.  
If the services to be outsourced include the collection, processing 
and use of personal data, both the customer and the supplier are 
required to abide applicable data protection law (i.e. GDPR and the 
German Federal Data Protection Act, “BDSG”). 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Pursuant to Art. 3 (1) of the EC Regulation No 593/2008 on the law 
applicable to contractual obligations (“Rome I”), parties are free to 
choose the applicable law and German courts will respect and 
accept such choice of law.  There is no legal requirement that an 
outsourcing transaction must be governed by local law.  In German 
business practice, outsourcing transactions are generally governed 
by the local law of the customer. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

In first generation outsourcing transactions, parties usually enter 
into (i) a (master) service agreement governing the ongoing 
rendering of the contracted services including service levels, 
governance regime, etc., (ii) an asset transfer agreement, (iii) a HR 
transfer agreement if the supplier takes over the customer’s 
employees deployed before the effective date to internally provide 
the services, and (iv) a migration agreement governing the transition 
and transformation of services.  
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outsourcing transaction must be governed by local law.  In German 
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2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

In first generation outsourcing transactions, parties usually enter 
into (i) a (master) service agreement governing the ongoing 
rendering of the contracted services including service levels, 
governance regime, etc., (ii) an asset transfer agreement, (iii) a HR 
transfer agreement if the supplier takes over the customer’s 
employees deployed before the effective date to internally provide 
the services, and (iv) a migration agreement governing the transition 
and transformation of services.  
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In a next generation outsourcing transaction, usually assets and 
employees are no longer transferred, so parties only enter into a 
(master) service agreement and (if any) a migration agreement.  If 
parties to an outsourcing transaction just wish to extend and slightly 
modify the existing set of agreements, they often decide to enter into 
an amendment agreement to the existing agreement only, in which 
they agree on the clauses to be modified and replaced, e.g. some 
annexes, attachments or exhibits in which there are details of the 
service descriptions, service levels, etc., by their updated versions. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

If the customer is a public or governmental body or otherwise 
subject to public procurement law and the expected volume of 
service fees is above applicable thresholds, it has to apply public 
procurement law.  
If the customer is a private entity, for compliance reasons it will also 
tender the services and select a supplier based on a provider 
selection process that includes indicative offers, the results of the 
negotiations (at least heads of agreement) and the best and final 
offer of the suppliers on the short list. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Neither national nor local law imposes any maximum or minimum 
term for an outsourcing contract.  Rather, parties are free to agree on 
a term which they deem fit and appropriate in the individual case. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Neither national nor local law regulates the length of the notice 
period that is required to terminate an outsourcing contract.  
Pursuant to No. 7 lit. (f) of AT 09 MaRisk, parties to an outsourcing 
agreement in the banking and financial services industry are required 
to agree on termination rights and notice periods that are 
“reasonable”, which means that notice periods for the supplier shall 
be as long as necessary for the bank both to find a succeeding provider 
(or re-insource the services) and to ensure an uninterrupted migration.  
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Both input-based charging methods (a specific fee per server, GB 
RAM capacity, working place, etc.) and output-based charging 
methods (how many business transactions are to be supported, how 
many support calls, etc.) and hybrid-methods in between are used.  If 
the services outsourced are highly standardised services, an output-
based charging method is generally used, whereas a tailor-made 
outsourcing solution usually comes along with an input-based 

charging metric.  Extra services and projects ordered by the customer 
from time-to-time are usually charged on a time and material basis, 
whereas requests for standardised services (such as IMACs, i.e. 
installations, moves, additions and changes to IT infrastructure, e.g. 
desktops, printers, servers and networks) are charged at standard 
rates per IMAC within certain thresholds.  Although outsourcing 
shall be a method to make the customer’s business more profitable, 
profit sharing models are almost never used. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Although being a time-consuming and cost-intensive exercise, 
customers often insist on benchmarking clauses to ensure that the 
prices payable are still in line with the market price level.  The 
shorter the term of an outsourcing agreement, however, the more 
uncommon benchmarking clauses are.  If benchmarking clauses are 
used, the customer is generally entitled to lower market prices if 
determined by the benchmarking service provider, whereas the 
supplier is not usually entitled to higher market prices. 
Parties also often agree on minimum volumes incentivising 
exceeding service consumption by bonuses/kickbacks. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Although German law does not mandate a specific form, a transfer 
or lease of movable assets and licences is a purchase or lease 
agreement which is usually concluded as a written agreement; 
written form, however, is not required as mandatory under German 
law.  In most cases, a transfer of licences, as well as the transfer of 
maintenance and support agreements for assets transferred, requires 
the consent of the contractual counter-party (i.e. licensor, 
maintenance service provider).  If processing of personal data is part 
of the services to be rendered, parties will have to enter into a data 
processing agreement within the meaning of Art. 28 (3) GDPR 
which can be made in writing or in an electronic form (Art. 28 (9) 
GDPR); due to the principle of accountability (Art. 5 (2) GDPR) to 
be abided by both parties, a data processing agreement in writing 
will be preferable. 

6.2 What are the formalities for the transfer of land? 

The transfer of land requires a notarised purchase and transfer 
agreement and the registration of the change in ownership in the 
land register.  Before a change in ownership of land is entered into 
the register, the purchaser has to prove that it has paid the real estate 
transfer tax. 

6.3 What post-completion matters must be attended to? 

If maintenance and support agreements remain with the customer, it 
must be ensured that the supplier is nevertheless authorised vis-à-vis 
the provider to request for support services or initiate tickets on the 
support hotline.  
If the customer draws up its balance sheet pursuant to the IFRS 
principles, it may happen that although the supplier holds title in 
specific assets, those assets cannot be balanced for the customer; 
these consequences must of course be clarified before the asset 
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transfer transaction.  It is a post-completion matter to ensure a 
correct balancing of the assets is transferred and used for the 
provision of the outsourced services. 

6.4 How is the transfer registered? 

For a transfer of movable assets and licences, no registration is 
required under German law.  Only the transfer of land must be 
registered with the land registry. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Pursuant to § 613a German Civil Code, if a business or part of a 
business passes to another owner by legal transaction (“Transfer of 
Undertaking”), the acquirer succeeds to the rights and duties under 
the employment relationships existing at the time of transfer. 

7.2 On what terms would a transfer by operation of law 
take place? 

The term “Transfer of Undertaking” is interpreted in constantly 
changing national and European case law.  The key issue is whether 
an undertaking (i.e. the transferred business) continues as a going 
concern retaining its identity.  A transfer of assets on its own will not 
qualify as a transfer of undertaking.  Rather, the same or similar 
activities must be carried out by the supplier after the closing of the 
transaction as in the business run by the transferor before the 
transaction.  However, no transfer of undertaking takes place, if only 
the function (and nothing else) is continued by the supplier.  
When assessing a given case, the following factors must be taken 
into consideration: branch of industry; type of the given business; 
transfer of its tangible and/or intangible assets; and whether the 
majority of employees are to be taken over.  Depending on the branch 
of industry (manufacturing or service sector), the said factors are 
weighed differently.  Therefore, in the case of the service sector, a 
hardware transfer is less relevant than in manufacturing businesses; 
here, the staff and the customer base are of much greater importance. 

7.3 What employee information should the parties 
provide to each other? 

During the provider selection phase, due to data protection 
restrictions, the customer is not allowed to provide bidders with 
personal data relating to identified employees.  Rather, only statistical 
employee data can be provided, e.g. the number of employees 
affected, their remuneration scheme, applicable pension schemes, 
applicable collective labour and/or bargaining agreements, any other 
benefits, employees’ qualifications and experiences, their current 
jobs, etc.  That is, any information the potential supplier may need to 
reasonably estimate the costs that it will incur due to the succeeding of 
the undertaking should be provided.  As soon as the supplier has been 
finally selected, individualised personal data may be provided. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Pursuant to § 613a (4) German Civil Code, the dismissal of an 
employee by the previous employer or by the succeeding supplier 
due to the transfer of undertaking is null and void.  The right to 

terminate the employment relationship for other reasons, however, 
remains unaffected. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Pursuant to § 613a (1) second to fourth sentence German Civil 
Code, if these rights and duties are governed by the legal provisions 
of a collective labour agreement or by a bargaining agreement, they 
become part of the employment relationship between the acquiring 
supplier and the employee and may not be changed to the 
disadvantage of the employee before the end of one year after the 
date of transfer.  Prior to the expiry of the one-year period, the rights 
and duties may be changed if the collective labour agreement or the 
bargaining agreement no longer applies or, where it is not the case 
that both parties are bound by a collective labour agreement in the 
scope of applicability of another collective labour agreement, the 
application of that collective labour agreement is agreed between 
the succeeding supplier and the employee.  This does not apply if 
the rights and duties with the succeeding supplier are governed by 
the legal provisions of another collective labour agreement or by 
another bargaining agreement.  Anyhow, the harmonisation of 
employment terms of a transferring employee will regularly be 
treated as a dismissal with the option of altered conditions of 
employment, so that the supplier will have to comply with the 
protective rules against dismissal as for any other dismissal. 

7.6 Are there any pensions considerations? 

If the transfer of undertaking regime (§ 613a German Civil Code) 
applies, the supplier succeeding to the outsourced business also 
succeeds to the rights and duties under any pension arrangement.  
Depending on what kind of pension scheme existed for the 
customer, parties will have to make arrangements to ensure that the 
supplier is in a position to completely fulfil the employer’s 
obligations under such pension schemes.  This may mean that, e.g., 
funds accrued to finance pension schemes for the employees 
transferred must be calculated by an actuary service provider and 
transferred to the supplier. 

7.7 Are there any offshore outsourcing considerations? 

An offshore outsourcing transaction will most likely mean that the 
legal concept of transfer of undertaking will not apply, and so the 
specific job protection under § 613a (4) German Civil Code (cf. 
question 7.4 above) will also not apply.  The customer, however, 
will have to obey the general job protection rules under the German 
Employment Protection Act, so the customer will have to assess on 
a case-by-case basis whether a dismissal is possible or whether he 
should make arrangements as to how to otherwise deploy these 
employees or how to incentivise their phasing out. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The outsourcing solution agreed will have to be analysed to 
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determine whether personal data will be processed and used by the 
supplier at all; and if so, whether the supplier’s role is that of a data 
processor commissioned by the customer or whether the supplier 
qualifies as the controller.  Depending on the supplier’s role and 
from which location it will provide its services, contractually either 
a data processing agreement pursuant to Art. 28 (3) GDPR or a 
specific agreement reflecting data subjects’ specific interests in the 
transfer of personal data by the controller to the service provider is 
to be set up which may support the weighing of interests pursuant to 
Art. 6 (1) lit. (f) GDPR in legitimising the transfer of personal data 
to the service provider.  Alternatively, if the supplier is located 
outside the EU/EEA, corresponding agreements on the basis of the 
applicable EU model clauses or business codes of conduct approved 
by the competent supervisory authority or the Board (Art. 44 et seq. 
GDPR) should be set up, and should be combined with additional 
arrangements covering the data subjects’ reasonable interests.  In 
any event, parties should agree on the technical and organisational 
measures to be taken by the supplier to protect personal data from 
unauthorised access and to ensure their integrity and availability.  In 
this context, data security-related clauses are to be agreed. 
If the customer is in a regulated industry, e.g. a bank or an insurance 
company, regulatory law will require specific data security-related 
obligations of the supplier. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

If the outsourcing customer operates critical infrastructures 
(organisational and physical structures and facilities of such vital 
importance to the society and economy that their failure or 
degradation would result in sustained supply shortages, significant 
disruption of public safety and security, or other dramatic 
consequences), e.g. utility services pursuant to Art. 2 and 3 of the 
German Regulation on Critical Infrastructures (“KritisVO”) or 
specific banking and financial services as defined in Art. 7 of the 
KritisVO, it will be subject to the German IT Security Act (“ITSA”); 
if the outsourcing transaction is relevant for the customer’s 
obligations under the ITSA, parties will have to contractually ensure 
that the customer is able to fulfil its obligations under the ITSA.  
Since 6 July 2016, the Network and Information Security (“NIS”) 
Directive 2016/1148 has been in effect and has been transformed by 
the German legislator into national law with the German Act to 
transfer the NIS Directive to Ensure a High Degree of Network and 
Information Security (“NIS Transferring Act”) of 29 June 2017 by 
which additional rights and obligations were granted to and/or 
imposed on the German Federal Information Security Agency.  
Parties to an outsourcing transaction in Germany should diligently 
peruse the NIS Transferring Act to identify whether, and to what 
extent, the NIS Transferring Act has any impact on the intended 
transaction.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Whilst an outsourcing transaction by an acquisition of shares in a 
group-internal service provider by a supplier happens very rarely, 
the customer typically sells and the supplier acquires the assets of 
the outsourced business.  The supplier is then in a position to 
linearly depreciate the assets acquired for their remaining lifecycle.  

The sale and transfer of the outsourced business usually is a 
VATable transaction with a VAT rate of 19%.  If, however, the 
outsourced business is the complete or the material part of the 
business (e.g. if the business is carved out from a group-internal 
service supplier), the sale and transfer of the outsourced business 
may be free of VAT.  As the supplier is usually entitled to deduction 
of input tax, the VAT-burden is of temporary relevance for the 
supplier’s liquidity only.  
In next-generation outsourcing transactions, significant VAT-related 
issues can arise if assets located in a foreign country are sold to the 
succeeding supplier.  
The purchase price will usually be based on the book value of the 
assets transferred which may cause problems if the market value is 
already beyond the book value due to the fast progress of 
technology which reduces the market value of assets faster than the 
linear depreciation.  
The same issues arise upon termination and re-transfer of the 
outsourced business either to the customer or to a succeeding 
supplier. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

VAT leakage may arise if the supplier uses subcontractors in other 
countries where the service fees invoiced to the supplier as the main 
contractor are VATable, whereas the main contractor itself is not 
entitled to the deduction of input tax.  
Also, if the customer itself is not entitled to the deduction of input 
tax (e.g. in German banks or insurance companies), the supplier is 
obliged to invoice VAT in addition to the net service fees agreed in 
which the VAT amounts payable to the supplier mean additional 
costs. 

9.3 What other tax issues may arise? 

If the supplier is located outside Germany, under §§ 49, 50 German 
Income Tax Act, specific categories of income are taxable at source, 
meaning that the customer will be obliged to pay the income tax 
although owed by the foreign supplier.  This tax burden may have a 
significant influence on the customer’s business case. 
If the parties agree on an e-invoicing process, German tax 
authorities accept electronic invoices as long as the customer 
ensures they originated from the supplier, their integrity and their 
readability.  Therefore, the customer will have to set up internal 
processes to control and monitor that electronic invoices received 
are collected and archived in a non-editable electronic format and 
are controlled in the same manner as paper-based invoices.  
Document retention requirements apply to invoices received from 
the supplier regardless of whether they were issued electronically or 
are paper-based. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Parties are often not aware that the definition of effectively 
enforceable service levels requires detailed rules in the contract.  In 
the contract, the required quality level of a service is to be defined, 
as well as to which service exactly the defined service level shall 
apply, and which cooperation services the customer has to provide.  
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determine whether personal data will be processed and used by the 
supplier at all; and if so, whether the supplier’s role is that of a data 
processor commissioned by the customer or whether the supplier 
qualifies as the controller.  Depending on the supplier’s role and 
from which location it will provide its services, contractually either 
a data processing agreement pursuant to Art. 28 (3) GDPR or a 
specific agreement reflecting data subjects’ specific interests in the 
transfer of personal data by the controller to the service provider is 
to be set up which may support the weighing of interests pursuant to 
Art. 6 (1) lit. (f) GDPR in legitimising the transfer of personal data 
to the service provider.  Alternatively, if the supplier is located 
outside the EU/EEA, corresponding agreements on the basis of the 
applicable EU model clauses or business codes of conduct approved 
by the competent supervisory authority or the Board (Art. 44 et seq. 
GDPR) should be set up, and should be combined with additional 
arrangements covering the data subjects’ reasonable interests.  In 
any event, parties should agree on the technical and organisational 
measures to be taken by the supplier to protect personal data from 
unauthorised access and to ensure their integrity and availability.  In 
this context, data security-related clauses are to be agreed. 
If the customer is in a regulated industry, e.g. a bank or an insurance 
company, regulatory law will require specific data security-related 
obligations of the supplier. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

If the outsourcing customer operates critical infrastructures 
(organisational and physical structures and facilities of such vital 
importance to the society and economy that their failure or 
degradation would result in sustained supply shortages, significant 
disruption of public safety and security, or other dramatic 
consequences), e.g. utility services pursuant to Art. 2 and 3 of the 
German Regulation on Critical Infrastructures (“KritisVO”) or 
specific banking and financial services as defined in Art. 7 of the 
KritisVO, it will be subject to the German IT Security Act (“ITSA”); 
if the outsourcing transaction is relevant for the customer’s 
obligations under the ITSA, parties will have to contractually ensure 
that the customer is able to fulfil its obligations under the ITSA.  
Since 6 July 2016, the Network and Information Security (“NIS”) 
Directive 2016/1148 has been in effect and has been transformed by 
the German legislator into national law with the German Act to 
transfer the NIS Directive to Ensure a High Degree of Network and 
Information Security (“NIS Transferring Act”) of 29 June 2017 by 
which additional rights and obligations were granted to and/or 
imposed on the German Federal Information Security Agency.  
Parties to an outsourcing transaction in Germany should diligently 
peruse the NIS Transferring Act to identify whether, and to what 
extent, the NIS Transferring Act has any impact on the intended 
transaction.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Whilst an outsourcing transaction by an acquisition of shares in a 
group-internal service provider by a supplier happens very rarely, 
the customer typically sells and the supplier acquires the assets of 
the outsourced business.  The supplier is then in a position to 
linearly depreciate the assets acquired for their remaining lifecycle.  

The sale and transfer of the outsourced business usually is a 
VATable transaction with a VAT rate of 19%.  If, however, the 
outsourced business is the complete or the material part of the 
business (e.g. if the business is carved out from a group-internal 
service supplier), the sale and transfer of the outsourced business 
may be free of VAT.  As the supplier is usually entitled to deduction 
of input tax, the VAT-burden is of temporary relevance for the 
supplier’s liquidity only.  
In next-generation outsourcing transactions, significant VAT-related 
issues can arise if assets located in a foreign country are sold to the 
succeeding supplier.  
The purchase price will usually be based on the book value of the 
assets transferred which may cause problems if the market value is 
already beyond the book value due to the fast progress of 
technology which reduces the market value of assets faster than the 
linear depreciation.  
The same issues arise upon termination and re-transfer of the 
outsourced business either to the customer or to a succeeding 
supplier. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

VAT leakage may arise if the supplier uses subcontractors in other 
countries where the service fees invoiced to the supplier as the main 
contractor are VATable, whereas the main contractor itself is not 
entitled to the deduction of input tax.  
Also, if the customer itself is not entitled to the deduction of input 
tax (e.g. in German banks or insurance companies), the supplier is 
obliged to invoice VAT in addition to the net service fees agreed in 
which the VAT amounts payable to the supplier mean additional 
costs. 

9.3 What other tax issues may arise? 

If the supplier is located outside Germany, under §§ 49, 50 German 
Income Tax Act, specific categories of income are taxable at source, 
meaning that the customer will be obliged to pay the income tax 
although owed by the foreign supplier.  This tax burden may have a 
significant influence on the customer’s business case. 
If the parties agree on an e-invoicing process, German tax 
authorities accept electronic invoices as long as the customer 
ensures they originated from the supplier, their integrity and their 
readability.  Therefore, the customer will have to set up internal 
processes to control and monitor that electronic invoices received 
are collected and archived in a non-editable electronic format and 
are controlled in the same manner as paper-based invoices.  
Document retention requirements apply to invoices received from 
the supplier regardless of whether they were issued electronically or 
are paper-based. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Parties are often not aware that the definition of effectively 
enforceable service levels requires detailed rules in the contract.  In 
the contract, the required quality level of a service is to be defined, 
as well as to which service exactly the defined service level shall 
apply, and which cooperation services the customer has to provide.  
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Measuring methods, measuring points, measuring metrics, as well 
as typical exceptional situations which shall leave the service level 
unaffected (such as planned outages for maintenance reasons, etc.), 
are also to be defined.  
Often parties agree on “penalties” without knowing the legal 
background.  “Penalties”, within the meaning of §§ 340, 341 
German Civil Code, mean an obligation to pay an agreed amount of 
money in the case of non- or mal-performance without the customer 
being required to establish the damages incurred.  If, however, the 
customer is able to establish damages exceeding the penalty 
amount, they will also be entitled to such exceeding damages 
(within the framework of the general limitation of liability).  If 
parties, however, mean liquidated damages when speaking of 
“penalties”, in the event of the supplier’s non- or mal-performance, 
the customer will only be entitled to the payment agreed but not to 
any exceeding damages.  “Service credits” which become due in the 
event of an underperformance against service levels, however, are 
legally to be qualified as lump-sum reductions of the payable fees 
and may even leave additional damage claims unaffected. 
Parties are often reluctant to establish a system of service credits 
which increase the more and/or the longer the supplier failed to 
fulfil the agreed service level.  An extreme failure to meet the agreed 
service level may be a “good reason” which entitles the customer to 
terminate the outsourcing agreement for cause. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under German law, and depending on the character of the service 
which the supplier failed to properly fulfil, the customer may have 
the following remedies: 
■ repair or replacement of a defective deliverable; 
■ reduction of the remuneration to be paid for a defective 

deliverable; 
■ rescission from the agreement;  
■ damage claims; and 
■ termination for cause. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

As an outsourcing transaction is a long-term contractual 
arrangement, pro-active remedies may help the parties to become 
aware of critical situations to be resolved before legal remedies may 
apply.  Such pro-active remedies may be detailed monitoring and 
reporting processes with regular review meetings, root-cause 
analyses of service level failure, monitoring of remedy processes, 
internal escalations, etc. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical warranties and/or indemnities can include service level 
agreements, a warranty for defective deliverables, a warranty for 
poor performance in services rendered (making up leeway, if 
possible; otherwise damage claims), a warranty that services 
rendered and deliverables provided are free of third party 
intellectual property rights with corresponding indemnifications, 

compliance of services rendered with applicable law and regulatory 
requirements, and warranties regarding claims raised by employees 
transferred.  
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

■ Combined commercial general liability and umbrella liability 
insurance; and 

■ professional liability insurance and/or errors and omissions 
liability insurance,  

each in a minimum amount per occurrence and per year.  
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Usually, parties agree on a fixed term, during which no ordinary 
termination is possible.  
To allow the customer more flexibility, parties can agree on the right 
of the customer to terminate the agreement in whole or in part for 
convenience; this, however, is linked to the terminating customer’s 
obligation to pay a residual compensation (the amount of which 
depends on the duration of the remaining term of the terminated 
agreement). 

13.2 Can the parties exclude or agree additional 
termination rights? 

By agreeing on a fixed term, parties implicitly agree on the 
exclusion of ordinary termination rights during the term.  Parties are 
even free to exclude ordinary termination rights, but for a maximum 
of 20 years without any ordinary termination rights.  Each party’s 
right to terminate the agreement for cause must always remain 
unaffected since this termination right is mandatory under German 
law (§ 314 German Civil Code). 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not.  However, under Art. 58 (2) GDPR, supervisory 
authorities may order to stop an outsourcing by stopping the 
corresponding data transmission. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights of each party are protected to the extent 
that is provided for by statutory law.  If and to the extent that 
supplier needs the right to use the customer’s intellectual property 
rights, a non-exclusive, non-transferable, non-sub-licensable right 
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to use the subject of such intellectual property rights for the term of 
the outsourcing agreement and for the purposes of fulfilling its 
contractual obligations only is granted to the supplier.  To this 
extent, the customer will have to indemnify and hold the supplier 
harmless from any third party infringement claims.  
If, and to the extent that the supplier provides development or other 
services under which new intellectual property rights arise, parties 
will have to agree which party shall become either the owner of such 
intellectual property rights or – to the extent an assignment of the 
intellectual property right itself should not be possible under 
applicable law – become the holder of exclusive (perpetual or for 
the term of the outsourcing agreement) licence rights.  If software or 
other copyrightable pieces of work are developed, parties will have 
to agree on whether the other party is entitled to change, modify or 
amend the software and to the extent that it should also be made 
available to the source code of the respective software.  

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Before 26 April 2019, know-how, trade secrets and other business 
critical confidential information has been protected under §§ 17, 18 
German Unfair Competition Act (“UWG”) against unauthorised use 
or disclosure to a third party.  Transferring the EU Directive on the 
protection of undisclosed know-how and business information 
against unlawful acquisition, use and disclosure as of 27 May 2016 
into national law, the Law on the Protection of Business Secrets 
(“GeschGehG”) was enacted on 18 April 2019 and has been in force 
since 26 April 2019.  It replaces the previously applicable standards 
in §§ 17 and 18 UWG. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

If parties agreed in the outsourcing agreement that any licence is 
granted to the supplier for the term of the outsourcing agreement 
only, it expires upon termination of the outsourcing agreement, and 
there are no implied rights for the supplier to continue to use 
licensed IP rights post-termination.  

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no statutory law in Germany under which the customer is 
entitled to gain access to the supplier’s know-how post-termination.  
Rather, within the exit management-related clauses of an 
outsourcing agreement, parties usually agree on a restriction that the 
customer may make use of the supplier’s know-how post-
termination for migration-purposes only.  Suppliers are usually not 
ready to disclose their general know-how to any succeeding supplier 
beyond any customer-specific know-how and information. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Under German law, a party’s liability for wilful intent, for 
guarantees (regardless of any default) granted and the supplier’s 

liability under the Product Liability Act can neither be excluded nor 
limited.  
If the outsourcing agreement is a standard agreement, i.e. was pre-
formulated for more than two contracts and is not individually 
negotiated thereafter between the parties, it will qualify as general 
terms and conditions, even if used in a B2B context.  This means 
that the liability of the party who uses such pre-formulated standard 
agreements for gross negligence and for ordinary negligence in the 
performance of material contractual obligations can neither be 
excluded nor limited beyond the level of typical and foreseeable 
damages.  Moreover, in such standard agreements, a party’s liability 
for personal injury and death can neither be excluded, nor limited.  
Outsourcing agreements, however, are usually individually 
negotiated agreements so that specific restrictions for standard 
agreements will not apply. 

15.2 Are the parties free to agree a financial cap on 
liability? 

If the outsourcing agreement does not qualify as a standard 
agreement (as defined in question 15.1 above), parties are free to 
agree a financial cap on liability for ordinary (slight) and even gross 
negligence.  Only limitations of liability for wilful intent, under the 
German Product Liability Act and for guarantees (liability without 
default) will be null and void. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

As outsourcing transactions are usually highly complex transactions 
which require specific industry-related know-how, litigation before 
ordinary courts is not always the method of choice.  Rather, parties 
agree on alternative dispute resolution such as arbitration, mediation 
or reconciliation.  If the parties agree on arbitration, they may agree 
on arbitration proceedings before the ICC or under the rules of the 
German Institution for Arbitration (Deutsche Institution für 
Schiedsgerichtswesen e.V.). 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Under § 242 German Civil Code, a general obligation to perform 
according to the requirements of good faith is set forth, taking 
customary practice into consideration.  Broad and long-term case 
law derives the specific legal consequences from this overriding 
requirement.  In many outsourcing agreements, parties, 
nevertheless, agree on the requirement of “partnerial behaviour” 
with which they also mean that they should act in good faith, fairly 
and in consideration of the other party’s reasonable interests.  In 
view of the requirement under § 242 German Civil Code, a 
“partnerial behaviour” clause is more of a moral appeal than an 
enforceable contractual obligation. 
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to use the subject of such intellectual property rights for the term of 
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and can these be excluded from the agreement? 
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granted to the supplier for the term of the outsourcing agreement 
only, it expires upon termination of the outsourcing agreement, and 
there are no implied rights for the supplier to continue to use 
licensed IP rights post-termination.  

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no statutory law in Germany under which the customer is 
entitled to gain access to the supplier’s know-how post-termination.  
Rather, within the exit management-related clauses of an 
outsourcing agreement, parties usually agree on a restriction that the 
customer may make use of the supplier’s know-how post-
termination for migration-purposes only.  Suppliers are usually not 
ready to disclose their general know-how to any succeeding supplier 
beyond any customer-specific know-how and information. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Under German law, a party’s liability for wilful intent, for 
guarantees (regardless of any default) granted and the supplier’s 

liability under the Product Liability Act can neither be excluded nor 
limited.  
If the outsourcing agreement is a standard agreement, i.e. was pre-
formulated for more than two contracts and is not individually 
negotiated thereafter between the parties, it will qualify as general 
terms and conditions, even if used in a B2B context.  This means 
that the liability of the party who uses such pre-formulated standard 
agreements for gross negligence and for ordinary negligence in the 
performance of material contractual obligations can neither be 
excluded nor limited beyond the level of typical and foreseeable 
damages.  Moreover, in such standard agreements, a party’s liability 
for personal injury and death can neither be excluded, nor limited.  
Outsourcing agreements, however, are usually individually 
negotiated agreements so that specific restrictions for standard 
agreements will not apply. 

15.2 Are the parties free to agree a financial cap on 
liability? 

If the outsourcing agreement does not qualify as a standard 
agreement (as defined in question 15.1 above), parties are free to 
agree a financial cap on liability for ordinary (slight) and even gross 
negligence.  Only limitations of liability for wilful intent, under the 
German Product Liability Act and for guarantees (liability without 
default) will be null and void. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

As outsourcing transactions are usually highly complex transactions 
which require specific industry-related know-how, litigation before 
ordinary courts is not always the method of choice.  Rather, parties 
agree on alternative dispute resolution such as arbitration, mediation 
or reconciliation.  If the parties agree on arbitration, they may agree 
on arbitration proceedings before the ICC or under the rules of the 
German Institution for Arbitration (Deutsche Institution für 
Schiedsgerichtswesen e.V.). 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Under § 242 German Civil Code, a general obligation to perform 
according to the requirements of good faith is set forth, taking 
customary practice into consideration.  Broad and long-term case 
law derives the specific legal consequences from this overriding 
requirement.  In many outsourcing agreements, parties, 
nevertheless, agree on the requirement of “partnerial behaviour” 
with which they also mean that they should act in good faith, fairly 
and in consideration of the other party’s reasonable interests.  In 
view of the requirement under § 242 German Civil Code, a 
“partnerial behaviour” clause is more of a moral appeal than an 
enforceable contractual obligation. 
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Chapter 9

Ashurst Hong Kong

Joshua Cole 

Hoi Tak Leung 

Hong Kong

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

Hong Kong does not have any laws that specifically regulate 
outsourcing transactions.  See the remainder of section 1 in relation 
to certain requirements and guidelines that may be applicable to 
outsourcing transactions.   

 1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Public Sector Transactions  
Legislative Council  
The Legislative Council reviewed public sector outsourcing in 
February 2017, and expressed: 
“In Hong Kong, the Government has an established policy that it 
should engage the private sector to deliver public services where 
possible, in keeping with the economic and fiscal objectives of: 
■ maintaining a small and efficient government,  
■ containing the size of the civil service, and  
■ promoting business opportunities and jobs in the private 

sector.” 
The Efficiency Unit 
The Efficiency Unit published its General Guide to Outsourcing in 
March 2008 – setting out how outsourcing is undertaken by 
government departments, including the following steps to be taken 
at each phase of an outsourcing: 
■ Review of the acquired services – develop an outsourcing 

model after having considered the business need and service 
delivery arrangements.  

■ Tendering and selection – prepare a detailed service 
acquisition plan and conduct due diligence checks. 

■ Contract management – continue to monitor the service 
delivery and benefits achieved.  

The Efficiency Unit also encouraged sufficiently long contract 
duration, robust tender selection and avoidance of selecting vendors 
based only on lowest price.  

Major procuring Hong Kong government departments 
The Hong Kong government indicated in November 2016 that its 
four major procuring departments are: 
■ Food and Environmental Hygiene Department. 
■ Government Property Agency. 
■ Housing Department. 
■ Leisure and Cultural Services Department.  
Business Process Transactions  
There are no specific laws governing business process outsourcing.   
Other laws may apply depending on the outsourcing activity and 
industry sector in question.   
Financial Services Transactions  
In various regulated industries – with financial services sector being 
a prime example – the “licensed” or “core” business cannot be 
outsourced to an unlicensed service provider, and regulators are 
typically concerned with “material” outsourcing arrangements.  The 
IA’s GN14, for example, defines “material outsourcing” as being: 
“… an arrangement which, if disrupted or falls short of acceptable 
standards, would have the potential to significantly impact on an 
insurer’s financial position, business operation, reputation or its 
ability to meet obligations or provide adequate services to policy 
holders or to conform with legal and regulatory requirements.” 
A key part of any material outsourcing arrangement involves 
engaging with the relevant regulator and ensuring that relevant 
issues are addressed, irrespective of whether any approval is 
required – including preparing appropriate “information packages” 
for regulators and linking contractual provisions to relevant 
regulatory requirements.  
Issues that we see regulators (both in Hong Kong and overseas) 
paying close attention to include the following (and are substantially 
referenced in both SA-2 and GN14): 
■ Where business and customer data are stored (including 

accessibility to the regulator), and if overseas outsourcing is 
involved.  

■ Compliance with personal data and cybersecurity-related 
laws and requirements. 

■ Whether the “licensed” business’ control remains with the 
authorised institution.  

■ Control over the outsourced activity.  
■ Due diligence of suppliers. 
■ Risk/confidentiality assessment and management.  
■ Exit/contingency planning.  
■ Inclusion of specific provisions as required by the relevant 

regulator. 
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Ashurst Hong Kong
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Hong Kong

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

Hong Kong does not have any laws that specifically regulate 
outsourcing transactions.  See the remainder of section 1 in relation 
to certain requirements and guidelines that may be applicable to 
outsourcing transactions.   

 1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Public Sector Transactions  
Legislative Council  
The Legislative Council reviewed public sector outsourcing in 
February 2017, and expressed: 
“In Hong Kong, the Government has an established policy that it 
should engage the private sector to deliver public services where 
possible, in keeping with the economic and fiscal objectives of: 
■ maintaining a small and efficient government,  
■ containing the size of the civil service, and  
■ promoting business opportunities and jobs in the private 

sector.” 
The Efficiency Unit 
The Efficiency Unit published its General Guide to Outsourcing in 
March 2008 – setting out how outsourcing is undertaken by 
government departments, including the following steps to be taken 
at each phase of an outsourcing: 
■ Review of the acquired services – develop an outsourcing 

model after having considered the business need and service 
delivery arrangements.  

■ Tendering and selection – prepare a detailed service 
acquisition plan and conduct due diligence checks. 

■ Contract management – continue to monitor the service 
delivery and benefits achieved.  

The Efficiency Unit also encouraged sufficiently long contract 
duration, robust tender selection and avoidance of selecting vendors 
based only on lowest price.  

Major procuring Hong Kong government departments 
The Hong Kong government indicated in November 2016 that its 
four major procuring departments are: 
■ Food and Environmental Hygiene Department. 
■ Government Property Agency. 
■ Housing Department. 
■ Leisure and Cultural Services Department.  
Business Process Transactions  
There are no specific laws governing business process outsourcing.   
Other laws may apply depending on the outsourcing activity and 
industry sector in question.   
Financial Services Transactions  
In various regulated industries – with financial services sector being 
a prime example – the “licensed” or “core” business cannot be 
outsourced to an unlicensed service provider, and regulators are 
typically concerned with “material” outsourcing arrangements.  The 
IA’s GN14, for example, defines “material outsourcing” as being: 
“… an arrangement which, if disrupted or falls short of acceptable 
standards, would have the potential to significantly impact on an 
insurer’s financial position, business operation, reputation or its 
ability to meet obligations or provide adequate services to policy 
holders or to conform with legal and regulatory requirements.” 
A key part of any material outsourcing arrangement involves 
engaging with the relevant regulator and ensuring that relevant 
issues are addressed, irrespective of whether any approval is 
required – including preparing appropriate “information packages” 
for regulators and linking contractual provisions to relevant 
regulatory requirements.  
Issues that we see regulators (both in Hong Kong and overseas) 
paying close attention to include the following (and are substantially 
referenced in both SA-2 and GN14): 
■ Where business and customer data are stored (including 

accessibility to the regulator), and if overseas outsourcing is 
involved.  

■ Compliance with personal data and cybersecurity-related 
laws and requirements. 

■ Whether the “licensed” business’ control remains with the 
authorised institution.  

■ Control over the outsourced activity.  
■ Due diligence of suppliers. 
■ Risk/confidentiality assessment and management.  
■ Exit/contingency planning.  
■ Inclusion of specific provisions as required by the relevant 

regulator. 
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Hong Kong Monetary Authority (“HKMA”) 
HKMA’s Supervisory Policy Manual addresses material 
outsourcing by authorised institutions in the following parts:  
■ Outsourcing (“SA-2”), dated 28 December 2001.  
■ General Principles for Technology Risk Management (“TM-

G-1”), dated 24 June 2003.  
They set out various requirements, including:  
■ An authorised institution’s board of directors and 

management retain ultimate and full accountability for the 
outsourced activity.  

■ The major supervisory concerns for any authorised institution 
entering into an outsourcing arrangement.  

■ Both SA-2 and TM-G-1 set out contractual provisions that 
HKMA expects authorised institutions to include in their 
agreement with suppliers.  

■ There are no specific questionnaires or documents that an 
authorised institution must complete before entering into an 
outsourcing arrangement.  

HKMA has also stated that an authorised institution should consider 
how they will continue to meet the minimum authorisation criteria 
under the Banking Ordinance when considering outsourcing – 
including having adequate accounting systems and systems of 
control, and conducting business with consideration to the interests 
of depositors and potential depositors.   
HKMA does not expressly require authorised institutions to obtain 
prior approval before engaging outsourcing suppliers.  
Insurance Authority (“IA”) 
The IA has published two relevant documents that apply to all 
outsourcing arrangements by an authorised insurer:   
■ Guidance Note on Outsourcing (“GN14”) – dated September 

2012. 
■ Guideline on Outsourcing (“GL14”) – dated 26 June 2017.   
GN14’s requirements include:  
■ Setting out 10 issues to be addressed when outsourcing.   
■ An authorised insurer’s board of directors and management 

retain ultimate and full accountability for all the outsourced 
services. 

■ An authorised insurer must give the IA three months’ prior 
notice before entering into a new outsourcing agreement or 
significantly varying a current material outsourcing.  

■ After entering into an outsourcing arrangement, an 
authorised insurer should submit to the IA information 
relating to the new or varied arrangement within 30 days of 
its execution.  

GL14 supplements GN14, and provides further guidance to 
authorised insurers in relation to: “the essential issues that the IA 
expects an authorized insurer to take into account in formulating 
and monitoring its outsourcing arrangements for protecting the 
interests of its existing and potential policy holders.”  
Securities and Futures Commission (“SFC”) 
SFC has not published outsourcing guidelines.  It has endorsed the 
Principles on Outsourcing of Financial Services for Market 
Intermediaries (“IOSCO Principles”) that were published in February 
2005 by the International Organisation of Securities Commissions.   
Any SFC-licensed entity’s required records and documents 
(including electronic) must be maintained at their approved 
premises in Hong Kong, notwithstanding any outsourcing 
arrangement.  While such entities may send relevant records to their 
outsourced suppliers for processing, they must notify SFC of such 
outsourcing arrangement in compliance with the Securities and 
Futures (Licensing and Registration) (Information) Rules.  

In relation to the maintenance of records both at the approved 
premises and at an outsourcing provider’s overseas address, SFC 
has stated as follows: 
“The SFC recognises that outsourcing practices involving overseas 
third parties are sometimes adopted by intermediaries and that 
these practices might involve identical records or documents being 
contemporaneously kept both at the overseas premises of such a 
third party and at the Hong Kong premises of an intermediary which 
have been approved by the SFC under section 130 of the SFO. 
However, the SFC does not interpret section 130 as requiring such 
overseas premises to be approved under section 130.” 
IT Transactions  
There are no specific laws governing outsourcing of IT services. 
Telecommunications Transactions 
There are no specific laws governing outsourcing of 
telecommunication services. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

See question 1.2.  There may also be other requirements applicable 
to certain outsourcing transactions. For example:  
■ Recovery and resolution planning laws – which are 

applicable to certain financial services sector organisations – 
require, in relation to critical agreements, flexibility for 
transferring and splitting contracts and keeping contracts 
effective (notwithstanding any insolvency events for the 
customer).  Any organisations that are required to comply 
with such requirements will also need to ensure that its 
outsourcing arrangements are consistent with plans agreed 
with the relevant regulator.  

■ Data privacy – the Personal Data (Privacy) Ordinance 
(“PDPO”) is the primary data privacy law in Hong Kong.  
See section 8 for further details.  

■ Cloud computing – broadly speaking, laws and regulators in 
Hong Kong (including financial services regulators) permit 
the use of cloud services, including public cloud services.  
These may be subject to specific sector requirements, 
including notification and consultation requirements.  

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no such requirement under Hong Kong law.  
From a market practice perspective – Hong Kong and Singapore are 
the main governing law options for outsourcing transactions in 
Hong Kong.  
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Background – why outsource?  
A customer chooses to outsource to a supplier for various reasons, 
including those listed below.  Decisions in relation to outsourcing 
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Typically, an organisation would outsource the following, whether 
on an offshoring or reshoring basis: 
■ Activity – e.g. manufacturing, procurement. 
■ Function – e.g. IT, accounting.  
■ Business process – e.g. delivery of goods, machine repair, 

facilities management.  
■ Project – whether entirely or partial.  
Typical outsourcing structures 
There are a number of commonly used legal structures for 
outsourcing transactions, both in Hong Kong and overseas – 
including: 

Reason Our comments

Internal expertise, 
development and 
maturation of 
business 
strategies

Are there material incentives for the customer 
to outsource – e.g. for the customer to be able 
to focus on their areas of expertise, while 
gaining efficiencies and economies of scale by 
outsourcing to a supplier that specialises in the 
customer’s areas of non-expertise?

“Big data”

An area of recent interest is the value of data 
and “big data”.  Many organisations do not 
have the necessary internal resources and 
expertise to take full advantage of the data that 
they have – and larger providers are 
increasingly able to use proprietary tools to 
help generate better quality information and 
more useful outcomes. 

Regulation

As organisations become more cross-border in 
nature, and as regulations in various areas 
(including data privacy and payment 
regulations) become increasingly complex and 
jurisdiction-specific – customers are frequently 
finding that using outsourcing providers can 
help in consolidating regulatory compliance 
efforts, given suppliers frequently design their 
solutions in a way that complies with multiple 
jurisdictions, as they have to manage a 
substantial mix of regulatory obligations from 
different customers.

One-off events

Failures in services (particularly for key or 
customer-facing aspects) can be highly visible 
to customers, regulators and employees – and 
that has focused customers’ minds on how to 
best procure those services, particularly in 
areas of non-expertise.

Costs

While outsourcings are frequently discussed in 
the context of bringing better expertise these 
days, cost is still a key driver – including in 
relation to: 
■  cost reductions (e.g. headcount reductions); 
and  
■  the supplier being able to do a more efficient 
job for the relevant activity (e.g. outsourcing 
the procurement of goods, using a central 
procurement agent who has significant market 
leverage can result in better discounts).  
For example, we see an increasing number of 
clients using cloud computing-based services, 
given that large cloud services providers in 
particular are able to achieve economies of 
scale (both in costs and solutions excellence) 
that is unlikely to be practical for a single 
organisation.   
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Structure Our comments

Direct/single source 
outsourcing

The customer directly contracts with the 
supplier. 
This structure is adopted when: 
■   Domain expertise resides with a 
particular supplier. 
■   Where the clarity, transparency and 
governance model associated with working 
with one vendor only is important.  
■   Where the services are relatively 
straight-forward and can be clearly 
specified, scoped and planned – including 
by using fixed fees.  
While this is a straightforward structure – 
organisations frequently favour multi-
vendor sourcing for more complex projects. 
Selecting a single supplier may: 
■  limit a customer’s ability to minimise 
costs in the long term and ensure 
accountability – given the potential lack of 
competitive tension once the agreement has 
been entered into.  Maintaining competitive 
tension can be particularly important if the 
relevant project will likely require 
substantial change and development as time 
goes on, leading to re-assessment of vendor 
selection as the project progresses; and 
■  lead to difficulties in exiting from the 
arrangement to a different supplier, 
particularly where the customer becomes 
“dependent” on the supplier. 

Multi-vendor 
outsourcing

The project is divided into streams.  Each 
stream can be performed by a different 
supplier, and with each supplier separately 
and directly contracting with the customer. 
This breaks down major projects to more 
discrete deliverables (and multiple 
suppliers) – with customers leveraging 
specialist teams that focus on particular 
functions.  This is particularly useful when a 
project requires different kinds of domain 
expertise or knowledge, and where there is 
no single vendor available that has (or is 
best-in-class for) those expertise.  
There may be difficulties and costs 
associated with managing multiple suppliers 
with different contracts in different streams 
– including: 
■     how different vendors interact and are 
governed; and  
■     how performance is measured at the 
project-level (as opposed to specific 
streams), with reference to potentially 
overlapping responsibilities.  
Designing a strong governance framework 
and ensuring consistent contract drafting 
and management (to the extent possible) are 
key in addressing these difficulties.  

Indirect outsourcing

A hybrid of the above two models – the 
customer engages a single supplier, who in 
turn engages different subcontractors to 
collectively provide the services.  
While having a single supplier may assist 
with governance and accountability, it can 
create difficulties in managing down-stream 
subcontractors, particularly if significant 
exceptions are created at the head terms-
level regarding the supplier’s (or the 
relevant integration manager’s) 
responsibility for subcontractors. 

are becoming increasingly complex – and consideration of these 
reasons is a key part of determining what legal structure (and terms) 
to implement for any outsourcing transaction.   
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Hong Kong Monetary Authority (“HKMA”) 
HKMA’s Supervisory Policy Manual addresses material 
outsourcing by authorised institutions in the following parts:  
■ Outsourcing (“SA-2”), dated 28 December 2001.  
■ General Principles for Technology Risk Management (“TM-

G-1”), dated 24 June 2003.  
They set out various requirements, including:  
■ An authorised institution’s board of directors and 

management retain ultimate and full accountability for the 
outsourced activity.  

■ The major supervisory concerns for any authorised institution 
entering into an outsourcing arrangement.  

■ Both SA-2 and TM-G-1 set out contractual provisions that 
HKMA expects authorised institutions to include in their 
agreement with suppliers.  

■ There are no specific questionnaires or documents that an 
authorised institution must complete before entering into an 
outsourcing arrangement.  

HKMA has also stated that an authorised institution should consider 
how they will continue to meet the minimum authorisation criteria 
under the Banking Ordinance when considering outsourcing – 
including having adequate accounting systems and systems of 
control, and conducting business with consideration to the interests 
of depositors and potential depositors.   
HKMA does not expressly require authorised institutions to obtain 
prior approval before engaging outsourcing suppliers.  
Insurance Authority (“IA”) 
The IA has published two relevant documents that apply to all 
outsourcing arrangements by an authorised insurer:   
■ Guidance Note on Outsourcing (“GN14”) – dated September 

2012. 
■ Guideline on Outsourcing (“GL14”) – dated 26 June 2017.   
GN14’s requirements include:  
■ Setting out 10 issues to be addressed when outsourcing.   
■ An authorised insurer’s board of directors and management 

retain ultimate and full accountability for all the outsourced 
services. 

■ An authorised insurer must give the IA three months’ prior 
notice before entering into a new outsourcing agreement or 
significantly varying a current material outsourcing.  

■ After entering into an outsourcing arrangement, an 
authorised insurer should submit to the IA information 
relating to the new or varied arrangement within 30 days of 
its execution.  

GL14 supplements GN14, and provides further guidance to 
authorised insurers in relation to: “the essential issues that the IA 
expects an authorized insurer to take into account in formulating 
and monitoring its outsourcing arrangements for protecting the 
interests of its existing and potential policy holders.”  
Securities and Futures Commission (“SFC”) 
SFC has not published outsourcing guidelines.  It has endorsed the 
Principles on Outsourcing of Financial Services for Market 
Intermediaries (“IOSCO Principles”) that were published in February 
2005 by the International Organisation of Securities Commissions.   
Any SFC-licensed entity’s required records and documents 
(including electronic) must be maintained at their approved 
premises in Hong Kong, notwithstanding any outsourcing 
arrangement.  While such entities may send relevant records to their 
outsourced suppliers for processing, they must notify SFC of such 
outsourcing arrangement in compliance with the Securities and 
Futures (Licensing and Registration) (Information) Rules.  

In relation to the maintenance of records both at the approved 
premises and at an outsourcing provider’s overseas address, SFC 
has stated as follows: 
“The SFC recognises that outsourcing practices involving overseas 
third parties are sometimes adopted by intermediaries and that 
these practices might involve identical records or documents being 
contemporaneously kept both at the overseas premises of such a 
third party and at the Hong Kong premises of an intermediary which 
have been approved by the SFC under section 130 of the SFO. 
However, the SFC does not interpret section 130 as requiring such 
overseas premises to be approved under section 130.” 
IT Transactions  
There are no specific laws governing outsourcing of IT services. 
Telecommunications Transactions 
There are no specific laws governing outsourcing of 
telecommunication services. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

See question 1.2.  There may also be other requirements applicable 
to certain outsourcing transactions. For example:  
■ Recovery and resolution planning laws – which are 

applicable to certain financial services sector organisations – 
require, in relation to critical agreements, flexibility for 
transferring and splitting contracts and keeping contracts 
effective (notwithstanding any insolvency events for the 
customer).  Any organisations that are required to comply 
with such requirements will also need to ensure that its 
outsourcing arrangements are consistent with plans agreed 
with the relevant regulator.  

■ Data privacy – the Personal Data (Privacy) Ordinance 
(“PDPO”) is the primary data privacy law in Hong Kong.  
See section 8 for further details.  

■ Cloud computing – broadly speaking, laws and regulators in 
Hong Kong (including financial services regulators) permit 
the use of cloud services, including public cloud services.  
These may be subject to specific sector requirements, 
including notification and consultation requirements.  

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no such requirement under Hong Kong law.  
From a market practice perspective – Hong Kong and Singapore are 
the main governing law options for outsourcing transactions in 
Hong Kong.  
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Background – why outsource?  
A customer chooses to outsource to a supplier for various reasons, 
including those listed below.  Decisions in relation to outsourcing 
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Typically, an organisation would outsource the following, whether 
on an offshoring or reshoring basis: 
■ Activity – e.g. manufacturing, procurement. 
■ Function – e.g. IT, accounting.  
■ Business process – e.g. delivery of goods, machine repair, 

facilities management.  
■ Project – whether entirely or partial.  
Typical outsourcing structures 
There are a number of commonly used legal structures for 
outsourcing transactions, both in Hong Kong and overseas – 
including: 

Reason Our comments

Internal expertise, 
development and 
maturation of 
business 
strategies

Are there material incentives for the customer 
to outsource – e.g. for the customer to be able 
to focus on their areas of expertise, while 
gaining efficiencies and economies of scale by 
outsourcing to a supplier that specialises in the 
customer’s areas of non-expertise?

“Big data”

An area of recent interest is the value of data 
and “big data”.  Many organisations do not 
have the necessary internal resources and 
expertise to take full advantage of the data that 
they have – and larger providers are 
increasingly able to use proprietary tools to 
help generate better quality information and 
more useful outcomes. 

Regulation

As organisations become more cross-border in 
nature, and as regulations in various areas 
(including data privacy and payment 
regulations) become increasingly complex and 
jurisdiction-specific – customers are frequently 
finding that using outsourcing providers can 
help in consolidating regulatory compliance 
efforts, given suppliers frequently design their 
solutions in a way that complies with multiple 
jurisdictions, as they have to manage a 
substantial mix of regulatory obligations from 
different customers.

One-off events

Failures in services (particularly for key or 
customer-facing aspects) can be highly visible 
to customers, regulators and employees – and 
that has focused customers’ minds on how to 
best procure those services, particularly in 
areas of non-expertise.

Costs

While outsourcings are frequently discussed in 
the context of bringing better expertise these 
days, cost is still a key driver – including in 
relation to: 
■  cost reductions (e.g. headcount reductions); 
and  
■  the supplier being able to do a more efficient 
job for the relevant activity (e.g. outsourcing 
the procurement of goods, using a central 
procurement agent who has significant market 
leverage can result in better discounts).  
For example, we see an increasing number of 
clients using cloud computing-based services, 
given that large cloud services providers in 
particular are able to achieve economies of 
scale (both in costs and solutions excellence) 
that is unlikely to be practical for a single 
organisation.   
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Structure Our comments

Direct/single source 
outsourcing

The customer directly contracts with the 
supplier. 
This structure is adopted when: 
■   Domain expertise resides with a 
particular supplier. 
■   Where the clarity, transparency and 
governance model associated with working 
with one vendor only is important.  
■   Where the services are relatively 
straight-forward and can be clearly 
specified, scoped and planned – including 
by using fixed fees.  
While this is a straightforward structure – 
organisations frequently favour multi-
vendor sourcing for more complex projects. 
Selecting a single supplier may: 
■  limit a customer’s ability to minimise 
costs in the long term and ensure 
accountability – given the potential lack of 
competitive tension once the agreement has 
been entered into.  Maintaining competitive 
tension can be particularly important if the 
relevant project will likely require 
substantial change and development as time 
goes on, leading to re-assessment of vendor 
selection as the project progresses; and 
■  lead to difficulties in exiting from the 
arrangement to a different supplier, 
particularly where the customer becomes 
“dependent” on the supplier. 

Multi-vendor 
outsourcing

The project is divided into streams.  Each 
stream can be performed by a different 
supplier, and with each supplier separately 
and directly contracting with the customer. 
This breaks down major projects to more 
discrete deliverables (and multiple 
suppliers) – with customers leveraging 
specialist teams that focus on particular 
functions.  This is particularly useful when a 
project requires different kinds of domain 
expertise or knowledge, and where there is 
no single vendor available that has (or is 
best-in-class for) those expertise.  
There may be difficulties and costs 
associated with managing multiple suppliers 
with different contracts in different streams 
– including: 
■     how different vendors interact and are 
governed; and  
■     how performance is measured at the 
project-level (as opposed to specific 
streams), with reference to potentially 
overlapping responsibilities.  
Designing a strong governance framework 
and ensuring consistent contract drafting 
and management (to the extent possible) are 
key in addressing these difficulties.  

Indirect outsourcing

A hybrid of the above two models – the 
customer engages a single supplier, who in 
turn engages different subcontractors to 
collectively provide the services.  
While having a single supplier may assist 
with governance and accountability, it can 
create difficulties in managing down-stream 
subcontractors, particularly if significant 
exceptions are created at the head terms-
level regarding the supplier’s (or the 
relevant integration manager’s) 
responsibility for subcontractors. 

are becoming increasingly complex – and consideration of these 
reasons is a key part of determining what legal structure (and terms) 
to implement for any outsourcing transaction.   
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Phases of a typical outsourcing project 
Any consideration of an outsourcing agreement should take into 
account the relationship between the following phases of a typical 
project – including the customer and supplier’s responsibilities and 
remedies in each of these phases, and the degree to which due 
diligence will continue throughout transition and transformation.   

Structure Our comments

Joint venture / 
partnership

The customer and the supplier enter into, 
and hold an interest in, a joint venture or 
partnership arrangement. The relevant joint 
venture or partnership entity would then 
complete the work.  
This model is appropriate in certain contexts 
–for example, where the services are 
provided in a greenfield market or where 
both parties are contributing significant 
IP/know-how to the project and it requires 
the entity to be managed independently.  It 
also aims to more closely align the interests 
of the supplier and the customer, given that 
both parties now have an interest in the 
supplier.  
Any benefits should be weighed against the 
substantial complexities and costs to 
establishing, operating and exiting from a 
joint venture.

Captive entity

The customer establishes a wholly-owned 
subsidiary.  This subsidiary would then 
provide the relevant services to the parent 
company or other third parties.  
This model allows for the specialised 
function within a customer to be “spun off”. 
Providing the relevant services to third 
parties (whether on a for-profit or other 
basis) may be easier using such a subsidiary 
rather than using the customer entity itself. 
That, and having control over the 
subsidiary, may justify the costs and 
expenses of operating a subsidiary.

Build, operate and 
transfer

Public, large-scale infrastructure projects 
may involve the government (as the 
customer) engaging a supplier to build the 
relevant infrastructure.  The infrastructure 
would then be owned by the supplier for a 
period of time, with any revenue generated 
from the infrastructure potentially being 
split between the customer and supplier. The 
supplier would transfer the infrastructure’s 
ownership at an agreed, later date.   
Such a contracting structure involves a 
transfer of construction and operation risk 
from customer to the supplier. Given such 
transferring of risk, there will usually be 
substantial negotiations around the period 
during which the supplier will operate the 
infrastructure, including how any revenue-
sharing arrangement would work and how 
disputes arising from such arrangement 
would be managed.
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Phase Our comments

Transition
The transfer and handing over of activities in 
scope from the existing supplier (whether in-
house or external) to the appointed supplier.

Transformation

Implementing the end solution – this usually 
involves the new supplier implementing its 
own technology and solutions, to reach go-
live.

Go-live / “business 
as usual”

Following completion of the above phases.

Master and local services agreement 
Given the number of different jurisdictions and requirements 
involved in Asia-Pacific, we typically see large-scale outsourcing 
arrangements relying on: 
■ a master services agreement between the head contracting 

entities, and potentially including a parent financial/ 
performance guarantee at this level; and 

■ local services agreements, which implement country-specific 
arrangements between the supplier and the customer’s 
subsidiaries in those countries.  LSAs are generally used to 
address country-specific requirements – including regulatory, 
governing law and project implementation-specific 
requirements.   

Standard terms for “off the shelf” services 
On a practical basis – given the rise of large cloud computing 
service providers, we are seeing an increasing number of "standard 
terms" type agreements in the marketplace, which gives customers 
limited scope of negotiations at first. 
Having said that, we still see large customers being able to 
significantly negotiate such standard terms, albeit only if they are 
procuring solutions that are significantly different to “off the shelf” 
services – and we find that many customers have no need to go 
beyond the level of specifications and services levels received from 
“off-the-shelf” services.  
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

In our experience, procurement processes in Hong Kong are generally 
completed using a request for proposal/invitation to tender process.   
The process is typically run as follows – noting that this process may 
be guided by: 
■ for public sector outsourcing – any relevant government 

guidelines/rules in relation to how an outsourcing process 
should be conducted;  

■ whether the RFP is issued to a selected list of suppliers only 
or there is an open invitation to all; and 

■ involvement of external consultants – particularly when the 
customer is not experienced at being involved in such 
process.  

A structured and competitive procurement process aims to ensure 
that the tender process’ costs are controlled and to maximise the 
possibility of a win-win relationship.

Step Our comments

Due diligence 
– what is to be 
outsourced?

The customer should complete a due diligence of: 
■    What is to be outsourced – including the current 
state of play and what internal impact any outsourcing 
may have.  
■    Who the potential suppliers may be. This will 
affect whether the RFP will be issued on an open or 
closed basis.  
Both at this stage and at the RFP stage, the customer 
will continue to assess whether the outsourcing makes 
business sense, given alternatives – such as retaining 
some services in-house or with existing suppliers. 

Specifications

The customer should prepare a detailed set of 
specifications in relation to what the requirements and 
scope for the outsourcing will be.  These specifications 
can then be included in the RFP as being the required 
scope of work.
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Step Our comments

Request for 
proposal 
(“RFP”) / 
invitation to 
tender 
(“ITT”)

The customer will send an RFP (also sometimes 
called an ITT) to potential suppliers.  An RFP will 
typically include: 
■     What areas are being outsourced and the 
customer’s requirements in relation to such 
outsourcing – including the required scope of work 
and timing.  
■     Information that the supplier will need to make a 
bid.  Depending on the specific RFP – this 
information may be incomplete and be subject to 
further Q&A between the supplier and the customer.  
■     Questions in relation to the supplier and its 
ability to complete the project.  This may involve a 
specific list of requirements that the supplier is 
required to confirm whether it is able to fulfil.   
■     Draft contract for the supplier to review/comment 
on.  This is a key part of the process, as a poorly-
drafted contract at the RFP stage can lead to 
significant difficulties for negotiations and leverage at 
a later stage, with suppliers arguing that their initial 
RFP response was based on such draft contract and 
therefore resisting any new terms.  
From a customer’s perspective, it is important that: 
■     questions and information provided to suppliers 
are clear and well-structured – so that any responses 
can be easily evaluated and compared; and 
■    answers from the suppliers are also clear – so that 
they can be evaluated and built into future 
negotiations.  It is typical for customers to require 
suppliers’ answers to be binding, and for suppliers in 
turn to build in limited contingencies around complete 
information/further due diligence. 

Short-listing 
suppliers

This involves short-listing suppliers following receipt 
of their responses. This stage may involve: 
■     Q&A sessions with potential suppliers. 
■     Whittling down potential suppliers – depending 
on the number of potential suppliers.  
■     Use of auction processes to select suppliers – e.g. 
reverse auctions (usually for relatively straightforward 
services).  

Further due 
diligence and 
negotiating 
long-form 
agreement

Following short-listing of suppliers: 
■     The parties will negotiate the relevant contractual 
documentation. 
■     The supplier may conduct further due diligence 
on the relevant project and the customer.  
■     The customer will typically conduct further due 
diligence on the supplier’s (and their subcontractors’) 
ability to perform the relevant services, and how they 
will integrate into the customer’s existing processes 
and systems.  
Negotiations and due diligence may be performed 
with multiple short-listed suppliers. While 
negotiations with multiple suppliers can maintain 
competitive tension in the bidding process, they can 
also be time-intensive and involve significant 
financial cost. In particular, the customers’ internal 
teams may not have the bandwidth to complete multi-
supplier negotiations, especially if they have their 
“day jobs” to perform in addition to such negotiations.  
Depending on the progress of due diligence, some 
projects may involve due diligence continuing after 
the long-form agreement has been signed, with 
effectiveness of the agreement being subject to any 
material findings during that further due diligence 
phase. Customers should be cautious about this – as 
leaving some areas as “agreements to agree” 
following execution of the long-form agreement may 
lead to losing negotiation leverage for settling these 
areas going forward.  

 

For more information on the stages of a procurement process, please 
visit the online version of this chapter at https://iclg.com/practice-
areas/outsourcing-laws-and-regulations/hong-kong. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

There is no such requirement under Hong Kong law.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

There is no such requirement under Hong Kong law.   
If the termination notice period is not set out in the relevant 
agreement, common law will govern.  
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The charging method is highly dependent on the specific 
outsourcing project/transaction in question, and generally with the 
objective of aligning the interests of the supplier, customer and 
project.  Potential charging methods include: 

Step Our comments

Notification to 
regulators

Depending on the customer’s industry sector – there 
may be notification requirements on the customer 
before or after the agreement is signed.  See question 
1.2 for further details.
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Charging 
method

Our comments

Fixed price

The customer pays a fixed price for goods or a 
service, subject to acceptance by the customer.  
This creates cost certainty for the customer, but 
is more likely to be objected to by the supplier 
if there is limited certainty around the scope of 
work.

Fixed price plus 
an amount

The additional amount may be in the form of: 
■     A “bonus” or “gain share” amount, if 
certain performance/quality criteria are met. 
“Gain sharing” means that a supplier can share 
in any productivity gains/cost reductions 
derived from the project.   
■     A “cost” amount, if there are cost overruns 
and the customer has agreed to share in some 
of those cost overruns (this will need stringent 
qualifications and specifications in the 
agreement).  
■     A “profit margin” amount – this may be a 
fixed amount or based on a certain calculation 
formula. 

Cost reimbursable 
plus an amount

The customer pays the supplier’s costs for 
entering into the arrangement, plus an amount 
– which may be any of the amounts referenced 
above.
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5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key terms in relation to costs in outsourcing transactions 
include: 

Charging 
method

Our comments

Time and 
materials / “Pay 
as you go”

The customer pays for the supplier’s costs on a 
“time and materials”/“pay as you go” basis – 
frequently based on a pre-agreed unit price/rate 
card. 
Customers may require a cap on those T&M 
costs, given the possibility of a significant 
breakout of costs, and a transfer to a “fixed 
price” model over time.  
In turn, suppliers may require a minimum fee 
or minimum purchase requirement, especially 
if they are not appointed on an exclusive basis. 
Suppliers are more likely to ask for this 
mechanism when the scope of work and 
requirements are uncertain. 

Key term Our comments

Payment terms

Addressing when and how payments will be 
made under the agreement – including: 
■     What amounts are payable? 
■     When are they payable – e.g. periodically, or 
on a milestone/acceptance basis? Will they be 
payable only after acceptance of relevant 
deliverable/service?  
■     How will amounts be paid, including 
payment methods?

Adjustment of 
amounts 
payable

Addressing how any amounts payable by 
customer can be adjusted – including: 
■      Reimbursement of costs, including what 
costs are reimbursable and evidentiary/approval 
requirements. 
■      Automatic adjustment of fees – e.g. for 
inflation on a yearly basis. 
■      Withholding payable amounts for invoice 
dispute or for other reasons (e.g. failure to deliver 
in accordance with milestone). 

Audit of 
records

Addressing how records can be audited in order 
to ensure that amounts payable are correct. This 
includes addressing:  
■     how such audits are conducted and what 
records are auditable; 
■     when errors should be corrected (suppliers 
may insist on a minimum error threshold, to 
exclude minor errors being reimbursable); and  
■     whether suppliers should pay for the costs of 
audits if errors are discovered in the course of the 
audit. 
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6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Transfer 

Key term Our comments

Benchmarking

The customer may require that fees are 
“benchmarked” against similar suppliers, to 
ensure that the customer is not paying above the 
market rate.  Benchmarking is typically done by 
an independent third party on a periodic basis.  
Such clause includes addressing: 
■      who conducts such benchmarking (including 
any exclusion of certain parties who are 
competitors to the supplier);  
■      how such benchmarking will be conducted 
by the benchmarker (with such requirements then 
being part of the benchmarker’s engagement); 
and  
■      who bears the costs of such benchmarking 
activities, given they can be of a substantial cost. 

“Most 
favoured 
nation”

Such clause usually requires the supplier to 
provide the customer with the best pricing it has 
offered to any customer for similar services. 
In practice, such clauses can be difficult to 
interpret, negotiate and enforce, and as a result 
are not particularly popular in Asia-based 
outsourcing transactions.

Service 
levels/service 
credits

See section 10 below. 

 

Type of 
property to be 

transferred
Our comments

Immovable 
property

■       Must be executed as a deed (s 4(1) of the 
Conveyancing and Property Ordinance).  
■       Required to be registered with the Land 
Registry or it may be void if a bona fide 
purchaser or mortgagee intervenes (s 3 of the 
Land Registration Ordinance).  
■       The Stamp Duty Ordinance imposes stamp 
duty on the transfer of immovable property. 

Intellectual 
property rights

■       Any assignment must be in writing signed 
by or on behalf of the assignor.  
■       Transfer of patents, registered trademarks 
and registered designs must be registered with 
the relevant registry in the IP Department of 
Hong Kong.  Failure to register may allow third 
party claim over the asset against the transferee.  
Note that copyrights do not need to be registered 
in Hong Kong.  

Other movable 
properties

■       Must be registered with different official 
registries – e.g. transfer of titles of vehicles, 
aircrafts and vessels – must be registered with 
the Transport Department, the Civil Aviation 
Department and the Marine Department 
respectively.  
■       For other movable properties where an 
official registry does not exist, a written 
assignment is recommended for evidential 
purposes.
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7.2 On what terms would a transfer by operation of law 
take place? 

This is not applicable. 

7.3 What employee information should the parties 
provide to each other? 

There is no requirement under Hong Kong laws regarding the 
transfer of employee information in an outsourcing arrangement.  
However, employee information must be protected in accordance 
with the PDPO if any transfer occurs.  
See section 8 for further details.  

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

There is no law in Hong Kong specifically governing the 
employment relationship in outsourcing.  
According to the Employment Ordinance, an employer is free to 
dismiss an employee by giving notice or payment in lieu of notice.  
However, an employer cannot dismiss an employee because of 
pregnancy, paid sick leave or injury at work.  

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

As set out under question 7.1, transfer of employees in Hong Kong 
can only be effected by terminating the existing employment 
contract and creating a new one.  In such situation, the new 
employer is at liberty to bring in new terms.  

7.6 Are there any pensions considerations? 

As set out under section 7.1, there is no law in Hong Kong 
specifically governing employment relationships in outsourcing.  
The Employment Ordinance has provisions addressing termination 
payments and entitlements for employees. 

7.7 Are there any offshore outsourcing considerations? 

This is not applicable. 
 

8 Data Protection Issues and Information 
Security 

 
For further information regarding general data privacy and 
cybersecurity requirements and developments in Hong Kong, please 
see our chapter in The International Comparative Legal Guide to: 
Data Protection 2019.  

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security and 
data protection that may arise on an outsourcing 
transaction?  

Personal data 
The PDPO governs the collection, processing, holding and use of 

Leasing or licensing

 

6.2 What are the formalities for the transfer of land? 

See question 6.1 for further details.  

6.3 What post-completion matters must be attended to? 

The parties should ensure all stamp duty has been paid and 
registration completed.  

6.4 How is the transfer registered? 

See question 6.1.  
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

There is no law in Hong Kong specifically governing the transfer of 
employees on outsourcing, and employees are therefore not 
transferred by law on outsourcing.  Employers should instead 
terminate the existing employment contract and create a new one.  
Note that there may be certain compensations upon termination of 
employment contracts – e.g. redundancy payments.   
In practice, any “transfer” of employees must be carefully managed 
and is a key part of most material outsourcing arrangements – 
particularly where the employees represent a key commercial driver 
for the outsourcing transaction.  Aspects that should be considered 
include: 
■ new employment terms and communication protocols for 

such transfer;  
■ responsibility for employer liabilities; and 
■ contingency planning if relevant employees (particularly key 

employees) do not accept such transfer.  

Type of 
property to be 

leased or 
licensed

Our comments

Immovable 
property

■     Only leases taking effect in possession for a 
term not exceeding three years can be created 
orally without registration (s 4(4) of 
Conveyancing and Property Ordinance). Other 
leases must be executed as deed and registered 
with the Land Registry.  
■     All leases are subject to stamp duty.

Intellectual 
property rights

■      Same as the above discussion regarding 
assignment – a licence of registered IP rights 
must also be in writing, signed by the licensor 
and registered to protect the interests of the 
transferee against third parties.  

Other movable 
properties

■     For leases of movable property (such as 
aircrafts and vessels), notice or registration may 
be required depending on the type of lease.  
■     For other movable properties where an 
official registry does not exist, a written licence 
is recommended for evidential purposes.
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5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key terms in relation to costs in outsourcing transactions 
include: 

Charging 
method

Our comments

Time and 
materials / “Pay 
as you go”

The customer pays for the supplier’s costs on a 
“time and materials”/“pay as you go” basis – 
frequently based on a pre-agreed unit price/rate 
card. 
Customers may require a cap on those T&M 
costs, given the possibility of a significant 
breakout of costs, and a transfer to a “fixed 
price” model over time.  
In turn, suppliers may require a minimum fee 
or minimum purchase requirement, especially 
if they are not appointed on an exclusive basis. 
Suppliers are more likely to ask for this 
mechanism when the scope of work and 
requirements are uncertain. 

Key term Our comments

Payment terms

Addressing when and how payments will be 
made under the agreement – including: 
■     What amounts are payable? 
■     When are they payable – e.g. periodically, or 
on a milestone/acceptance basis? Will they be 
payable only after acceptance of relevant 
deliverable/service?  
■     How will amounts be paid, including 
payment methods?

Adjustment of 
amounts 
payable

Addressing how any amounts payable by 
customer can be adjusted – including: 
■      Reimbursement of costs, including what 
costs are reimbursable and evidentiary/approval 
requirements. 
■      Automatic adjustment of fees – e.g. for 
inflation on a yearly basis. 
■      Withholding payable amounts for invoice 
dispute or for other reasons (e.g. failure to deliver 
in accordance with milestone). 

Audit of 
records

Addressing how records can be audited in order 
to ensure that amounts payable are correct. This 
includes addressing:  
■     how such audits are conducted and what 
records are auditable; 
■     when errors should be corrected (suppliers 
may insist on a minimum error threshold, to 
exclude minor errors being reimbursable); and  
■     whether suppliers should pay for the costs of 
audits if errors are discovered in the course of the 
audit. 
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6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Transfer 

Key term Our comments

Benchmarking

The customer may require that fees are 
“benchmarked” against similar suppliers, to 
ensure that the customer is not paying above the 
market rate.  Benchmarking is typically done by 
an independent third party on a periodic basis.  
Such clause includes addressing: 
■      who conducts such benchmarking (including 
any exclusion of certain parties who are 
competitors to the supplier);  
■      how such benchmarking will be conducted 
by the benchmarker (with such requirements then 
being part of the benchmarker’s engagement); 
and  
■      who bears the costs of such benchmarking 
activities, given they can be of a substantial cost. 

“Most 
favoured 
nation”

Such clause usually requires the supplier to 
provide the customer with the best pricing it has 
offered to any customer for similar services. 
In practice, such clauses can be difficult to 
interpret, negotiate and enforce, and as a result 
are not particularly popular in Asia-based 
outsourcing transactions.

Service 
levels/service 
credits

See section 10 below. 

 

Type of 
property to be 

transferred
Our comments

Immovable 
property

■       Must be executed as a deed (s 4(1) of the 
Conveyancing and Property Ordinance).  
■       Required to be registered with the Land 
Registry or it may be void if a bona fide 
purchaser or mortgagee intervenes (s 3 of the 
Land Registration Ordinance).  
■       The Stamp Duty Ordinance imposes stamp 
duty on the transfer of immovable property. 

Intellectual 
property rights

■       Any assignment must be in writing signed 
by or on behalf of the assignor.  
■       Transfer of patents, registered trademarks 
and registered designs must be registered with 
the relevant registry in the IP Department of 
Hong Kong.  Failure to register may allow third 
party claim over the asset against the transferee.  
Note that copyrights do not need to be registered 
in Hong Kong.  

Other movable 
properties

■       Must be registered with different official 
registries – e.g. transfer of titles of vehicles, 
aircrafts and vessels – must be registered with 
the Transport Department, the Civil Aviation 
Department and the Marine Department 
respectively.  
■       For other movable properties where an 
official registry does not exist, a written 
assignment is recommended for evidential 
purposes.
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7.2 On what terms would a transfer by operation of law 
take place? 

This is not applicable. 

7.3 What employee information should the parties 
provide to each other? 

There is no requirement under Hong Kong laws regarding the 
transfer of employee information in an outsourcing arrangement.  
However, employee information must be protected in accordance 
with the PDPO if any transfer occurs.  
See section 8 for further details.  

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

There is no law in Hong Kong specifically governing the 
employment relationship in outsourcing.  
According to the Employment Ordinance, an employer is free to 
dismiss an employee by giving notice or payment in lieu of notice.  
However, an employer cannot dismiss an employee because of 
pregnancy, paid sick leave or injury at work.  

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

As set out under question 7.1, transfer of employees in Hong Kong 
can only be effected by terminating the existing employment 
contract and creating a new one.  In such situation, the new 
employer is at liberty to bring in new terms.  

7.6 Are there any pensions considerations? 

As set out under section 7.1, there is no law in Hong Kong 
specifically governing employment relationships in outsourcing.  
The Employment Ordinance has provisions addressing termination 
payments and entitlements for employees. 

7.7 Are there any offshore outsourcing considerations? 

This is not applicable. 
 

8 Data Protection Issues and Information 
Security 

 
For further information regarding general data privacy and 
cybersecurity requirements and developments in Hong Kong, please 
see our chapter in The International Comparative Legal Guide to: 
Data Protection 2019.  

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security and 
data protection that may arise on an outsourcing 
transaction?  

Personal data 
The PDPO governs the collection, processing, holding and use of 

Leasing or licensing

 

6.2 What are the formalities for the transfer of land? 

See question 6.1 for further details.  

6.3 What post-completion matters must be attended to? 

The parties should ensure all stamp duty has been paid and 
registration completed.  

6.4 How is the transfer registered? 

See question 6.1.  
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

There is no law in Hong Kong specifically governing the transfer of 
employees on outsourcing, and employees are therefore not 
transferred by law on outsourcing.  Employers should instead 
terminate the existing employment contract and create a new one.  
Note that there may be certain compensations upon termination of 
employment contracts – e.g. redundancy payments.   
In practice, any “transfer” of employees must be carefully managed 
and is a key part of most material outsourcing arrangements – 
particularly where the employees represent a key commercial driver 
for the outsourcing transaction.  Aspects that should be considered 
include: 
■ new employment terms and communication protocols for 

such transfer;  
■ responsibility for employer liabilities; and 
■ contingency planning if relevant employees (particularly key 

employees) do not accept such transfer.  

Type of 
property to be 

leased or 
licensed

Our comments

Immovable 
property

■     Only leases taking effect in possession for a 
term not exceeding three years can be created 
orally without registration (s 4(4) of 
Conveyancing and Property Ordinance). Other 
leases must be executed as deed and registered 
with the Land Registry.  
■     All leases are subject to stamp duty.

Intellectual 
property rights

■      Same as the above discussion regarding 
assignment – a licence of registered IP rights 
must also be in writing, signed by the licensor 
and registered to protect the interests of the 
transferee against third parties.  

Other movable 
properties

■     For leases of movable property (such as 
aircrafts and vessels), notice or registration may 
be required depending on the type of lease.  
■     For other movable properties where an 
official registry does not exist, a written licence 
is recommended for evidential purposes.
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personal data.  If the outsourcing involves transfer of personal data 
to a third party, the data user must adopt contractual or other means 
to comply with the requirements of the PDPO.   
The Privacy Commissioner for Personal Data of Hong Kong has 
published the Outsourcing the Processing of Personal Data to Data 
Processors – representing the Commissioner’s views in relation to 
how data privacy can be respected, and the PDPO complied with, in 
an outsourcing transaction.  Specifically, it proposes: 
■ Including the following non-exclusive provisions in an 

outsourcing agreement in order to facilitate compliance with 
the PDPO: 
■ security measures to protect data; 
■ destruction of data after a period; 
■ prohibition of unauthorised use of data; and 
■ the outsourcing of the company’s right to inspect how the 

supplier handles and stores personal data and the 
consequence of violation.  

■ Customers should engage only reputable suppliers with 
robust policies to protect personal data.  

■ If overseas outsourcing or transfer of data is involved, the 
customer should ensure that the contract is enforceable in 
both jurisdictions, so as to adequately protect the data.   

■ If there are any infringements of personal data arising from 
such outsourcing, the customer is still accountable for the 
breach.  

The HKMA has also stated that: 
■ If an authorised institution enters into an outsourcing 

arrangement that involves storage and/or access to the 
customer data, the authorised institution must ensure that the 
supplier will protect the personal data.  

■ An authorised institution should satisfy HKMA that the 
PDPO concerns have been addressed.  In case of non-
compliance with HKMA’s guidance, criminal sanctions of 
the PDPO may follow and the banking licence may be 
revoked. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

There is no specific cybersecurity-related law in Hong Kong. 
Certain sectors may have specific requirements applicable to 
cybersecurity, and financial services regulators in particular have 
been increasingly focused on cybersecurity measures by their 
relevant regulated entities.  
The above-referenced supervisory policy manual from the HKMA 
(for their authorised institutions) include general requirements on 
the security of the outsourcing arrangements – for example, 
guidance note TM-G-1 (released in June 2003) focuses on General 
Principles for Technology Risk Management.  
More recently, the various financial sector regulators in Hong Kong 
have all released various circulars, programmes and guidance that 
their regulated entities are expected to comply with.  For example: 
■ In October 2014, the HKMA released an update to their 

“Customer Data Protection” circular, reminding authorised 
institutions of the importance of protecting customer data’s 
confidentiality and setting out various key control measures 
for customer data protection. 

■ In March 2016, the HKMA launched a Cybersecurity 
Fortification Initiative – which aims to raise the cybersecurity 
level of Hong Kong banks through three areas: (1) 
establishing  a common risk-based framework; (2) launching 
a training and certification programme; and (3) launching a 
platform to allow the sharing of cyber threat intelligence. 

■ In October 2017, the SFC issued Guidelines for Reducing 
and Mitigating Hacking Risks Associated with Internet 
Trading – which requires all licensed or registered persons 
engaged in internet trading to implement 20 baseline 
requirements to enhance their cybersecurity resilience and to 
reduce and mitigate hacking risks. 

■ In January 2019, the HKMA issued an update to the enhanced 
competency framework on cybersecurity – which sets out the 
competency standards for cybersecurity practitioners in the 
Hong Kong banking industry.  

■ HKMA’s requirements for virtual banks in Hong Kong (with 
the first applications having been approved in early 2019) 
include ensuring that those virtual bank frameworks have 
appropriate information security arrangements.  These 
requirements have been embedded into the application process, 
including performing a cybersecurity assessment as part of 
outlining the technology infrastructure setup of the virtual bank.  

■ The IA’s revised Guideline on Cybersecurity (GL20), setting 
out the minimum standards of cybersecurity that are expected 
of an Authorised Insurer, will come into force on 1 January 
2020.  

Separately, the Privacy Commissioner for Personal Data of Hong 
Kong has continued various work on the cybersecurity front that 
will be applicable to all entities falling under the PDPO regime in 
Hong Kong.  This includes the recent release (in June 2019) of its 
report on the Cathay Pacific Airways Data Breach Incident in 2018.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Transfers of outsourced business are generally not charged with 
stamp duty, unless the transfer involves the sale or transfer of 
immovable property in Hong Kong, lease of immovable property in 
Hong Kong or transfer of Hong Kong stock.  
There are no taxes imposed on the transfer of assets, except as 
described above, or for the transfer of employees.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

There is no VAT applicable in Hong Kong.  

9.3 What other tax issues may arise? 

There are various taxes that are potentially applicable to businesses 
in Hong Kong – including profits tax, which can be levied on profits 
that arise in or are derived from Hong Kong.  The profits tax rate for 
corporations is 16.5%, and for other taxpayers is 15%.  Since 1 April 
2018, the Inland Revenue Department has lowered the profits tax 
rate of the first HK$2 million earned to 8.25% and 7.5% for 
corporations and unincorporated businesses, respectively.  This 
change would not affect any remaining profits beyond HK$2 million.   
As Hong Kong applies a territorial source principle of taxation, a 
business is considered to be a tax resident in Hong Kong and will be 
required to pay tax on its profits (excluding profits arising from the 
sale of capital assets) when it: 
■ carries on a trade, profession or business in Hong Kong; and  
■ has profits which arise in or are derived from such trade, 

profession or business carried on in Hong Kong.   
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It is a question of fact as to whether a business is carried on in Hong 
Kong and whether profits are derived from Hong Kong.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Customers may require that the supplier performs services in 
accordance with service levels (i.e. objective standards that the 
services must meet), with service credits being payable if the 
supplier does not meet the service levels.  These are frequently the 
subject of substantial negotiations.  
A service level agreement should address the following matters: 

 

Topic Our comments

Service levels and 
service credits

■      What the service levels and service 
credits are, including whether service 
credits attach to some or all of the service 
levels.  
■      Service levels that do not have 
service credits attached to them are 
sometimes called key performance 
indicators or targets, depending on 
whether there are consequences/ 
ramifications attached to the supplier 
failing to meet them. 

Measurement Criteria for measuring whether the service 
levels have been satisfied.

Reporting of 
performance

How service level and service credit 
performances will be recorded and 
reported to customer – including whether 
such reporting is automatic/via an online 
interface.

Automatic payment of 
service credits

Whether service credits are payable 
automatically or whether the customer has 
to “claim” the service credits from the 
supplier (and, if so, whether there are any 
time limits for such claiming).

How service credits 
are payable

Service credits are frequently reimbursed 
as a refund/credit on the next invoice 
payable, but occasionally may be payable 
as a cash amount upon demand by the 
customer.  This is frequently dependent on 
the market practices in specific industries.

Sole remedy / refund 
for non-performance

■      Customers may require that any 
service credits are treated as refunds for 
services not performed (i.e. not treated as 
damages for breach of contract).  
■      Suppliers in turn may require that 
service credits be the sole and exclusive 
remedy in relation to the failure to meet 
service levels (thereby excluding any 
damages claim in relation to such failure).

Automatic 
improvements

Whether service levels and service credits 
should improve from time to time, with 
the intention of ensuring that the supplier 
also improves its performance of the 
services over time.

Termination rights or 
other consequences of 
failing to meet service 
levels

Whether any breaches of service levels or 
service credits – particularly for persistent 
or regular breaches – will lead to any 
rights for the customer to terminate the 
entire agreement/affected services or other 
consequences (e.g. payment by the 
supplier of certain costs incurred by the 
customer, such as alternative service 
provider’s costs). 
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11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under general law, remedies for the customer in such a situation 
include:  
■ Damages. 
■ Termination. 
■ Specific performance/injunction (available at the discretion 

of the court). 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Termination rights and remedies for the customer are one of the 
prime topics of contention in any negotiations between the supplier 
and the customer for outsourcing projects.  In recent times in Asia, 
given the market’s dynamics and with many services seeing a 
“buyer’s market”, we have seen outsourcing agreements generally 
(and including these specific provisions) favouring the customer.  
Termination rights 
Depending on the specific transaction, we see some or all of the 
following termination rights in favour of the customer.  Customers 
will need to consider whether the below termination rights should 
also apply to acts/omissions by the supplier’s affiliates, 
subcontractors or guarantors (as context requires):  
■ Material breach (immediate for irremediable breaches, with a 

notice/cure period for remediable breaches). 
■ Insolvency. 
■ Failing to meet specific milestones/long-stop dates.  
■ Failing to complete transformation/transition phases on time, 

prior to go-live and “business as usual” phase. 
■ Breach of parent financial/performance guarantee. 
■ Supplier’s change of control.  
■ Applicable laws/regulatory-required termination. 
■ Force majeure. 
■ Other specific termination rights – e.g. regularly or 

persistently failing to meet critical service levels, data 
privacy/ cybersecurity/confidentiality/IP-related breaches, 
breach of specific material representations and warranties.  

Depending on the context, some of the above termination rights may 
be appropriately treated as mutual rather than one-sided in favour of 
customer, with the supplier’s rights to terminate or suspend any 
project being significantly limited.   
Other ways of protecting the customer’s interest 
Other clauses that the customer should pay particular attention to, 
with the aim of protecting its own interests, include the following: 
■ Representations, warranties and indemnities – see question 

11.3 for further details.  
■ Step-in rights – i.e. being able to step in in place of the 

supplier to provide the relevant services, or being able to 
source from alternative providers in certain scenarios, at the 
supplier’s cost.  This is particularly relevant where mission-
critical services are suffering a prolonged disruption, and 
allows the parties to recover a situation rather than relying on 
outright termination.  

■ Force majeure events – and ensuring that there are 
appropriate provisions in place to protect the customer’s 
interests in such scenario, e.g. being able to source alternative 
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personal data.  If the outsourcing involves transfer of personal data 
to a third party, the data user must adopt contractual or other means 
to comply with the requirements of the PDPO.   
The Privacy Commissioner for Personal Data of Hong Kong has 
published the Outsourcing the Processing of Personal Data to Data 
Processors – representing the Commissioner’s views in relation to 
how data privacy can be respected, and the PDPO complied with, in 
an outsourcing transaction.  Specifically, it proposes: 
■ Including the following non-exclusive provisions in an 

outsourcing agreement in order to facilitate compliance with 
the PDPO: 
■ security measures to protect data; 
■ destruction of data after a period; 
■ prohibition of unauthorised use of data; and 
■ the outsourcing of the company’s right to inspect how the 

supplier handles and stores personal data and the 
consequence of violation.  

■ Customers should engage only reputable suppliers with 
robust policies to protect personal data.  

■ If overseas outsourcing or transfer of data is involved, the 
customer should ensure that the contract is enforceable in 
both jurisdictions, so as to adequately protect the data.   

■ If there are any infringements of personal data arising from 
such outsourcing, the customer is still accountable for the 
breach.  

The HKMA has also stated that: 
■ If an authorised institution enters into an outsourcing 

arrangement that involves storage and/or access to the 
customer data, the authorised institution must ensure that the 
supplier will protect the personal data.  

■ An authorised institution should satisfy HKMA that the 
PDPO concerns have been addressed.  In case of non-
compliance with HKMA’s guidance, criminal sanctions of 
the PDPO may follow and the banking licence may be 
revoked. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

There is no specific cybersecurity-related law in Hong Kong. 
Certain sectors may have specific requirements applicable to 
cybersecurity, and financial services regulators in particular have 
been increasingly focused on cybersecurity measures by their 
relevant regulated entities.  
The above-referenced supervisory policy manual from the HKMA 
(for their authorised institutions) include general requirements on 
the security of the outsourcing arrangements – for example, 
guidance note TM-G-1 (released in June 2003) focuses on General 
Principles for Technology Risk Management.  
More recently, the various financial sector regulators in Hong Kong 
have all released various circulars, programmes and guidance that 
their regulated entities are expected to comply with.  For example: 
■ In October 2014, the HKMA released an update to their 

“Customer Data Protection” circular, reminding authorised 
institutions of the importance of protecting customer data’s 
confidentiality and setting out various key control measures 
for customer data protection. 

■ In March 2016, the HKMA launched a Cybersecurity 
Fortification Initiative – which aims to raise the cybersecurity 
level of Hong Kong banks through three areas: (1) 
establishing  a common risk-based framework; (2) launching 
a training and certification programme; and (3) launching a 
platform to allow the sharing of cyber threat intelligence. 

■ In October 2017, the SFC issued Guidelines for Reducing 
and Mitigating Hacking Risks Associated with Internet 
Trading – which requires all licensed or registered persons 
engaged in internet trading to implement 20 baseline 
requirements to enhance their cybersecurity resilience and to 
reduce and mitigate hacking risks. 

■ In January 2019, the HKMA issued an update to the enhanced 
competency framework on cybersecurity – which sets out the 
competency standards for cybersecurity practitioners in the 
Hong Kong banking industry.  

■ HKMA’s requirements for virtual banks in Hong Kong (with 
the first applications having been approved in early 2019) 
include ensuring that those virtual bank frameworks have 
appropriate information security arrangements.  These 
requirements have been embedded into the application process, 
including performing a cybersecurity assessment as part of 
outlining the technology infrastructure setup of the virtual bank.  

■ The IA’s revised Guideline on Cybersecurity (GL20), setting 
out the minimum standards of cybersecurity that are expected 
of an Authorised Insurer, will come into force on 1 January 
2020.  

Separately, the Privacy Commissioner for Personal Data of Hong 
Kong has continued various work on the cybersecurity front that 
will be applicable to all entities falling under the PDPO regime in 
Hong Kong.  This includes the recent release (in June 2019) of its 
report on the Cathay Pacific Airways Data Breach Incident in 2018.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Transfers of outsourced business are generally not charged with 
stamp duty, unless the transfer involves the sale or transfer of 
immovable property in Hong Kong, lease of immovable property in 
Hong Kong or transfer of Hong Kong stock.  
There are no taxes imposed on the transfer of assets, except as 
described above, or for the transfer of employees.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

There is no VAT applicable in Hong Kong.  

9.3 What other tax issues may arise? 

There are various taxes that are potentially applicable to businesses 
in Hong Kong – including profits tax, which can be levied on profits 
that arise in or are derived from Hong Kong.  The profits tax rate for 
corporations is 16.5%, and for other taxpayers is 15%.  Since 1 April 
2018, the Inland Revenue Department has lowered the profits tax 
rate of the first HK$2 million earned to 8.25% and 7.5% for 
corporations and unincorporated businesses, respectively.  This 
change would not affect any remaining profits beyond HK$2 million.   
As Hong Kong applies a territorial source principle of taxation, a 
business is considered to be a tax resident in Hong Kong and will be 
required to pay tax on its profits (excluding profits arising from the 
sale of capital assets) when it: 
■ carries on a trade, profession or business in Hong Kong; and  
■ has profits which arise in or are derived from such trade, 

profession or business carried on in Hong Kong.   

Ashurst Hong Kong Hong Kong

WWW.ICLG.COM58 ICLG TO: OUTSOURCING 2019

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 58

It is a question of fact as to whether a business is carried on in Hong 
Kong and whether profits are derived from Hong Kong.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Customers may require that the supplier performs services in 
accordance with service levels (i.e. objective standards that the 
services must meet), with service credits being payable if the 
supplier does not meet the service levels.  These are frequently the 
subject of substantial negotiations.  
A service level agreement should address the following matters: 

 

Topic Our comments

Service levels and 
service credits

■      What the service levels and service 
credits are, including whether service 
credits attach to some or all of the service 
levels.  
■      Service levels that do not have 
service credits attached to them are 
sometimes called key performance 
indicators or targets, depending on 
whether there are consequences/ 
ramifications attached to the supplier 
failing to meet them. 

Measurement Criteria for measuring whether the service 
levels have been satisfied.

Reporting of 
performance

How service level and service credit 
performances will be recorded and 
reported to customer – including whether 
such reporting is automatic/via an online 
interface.

Automatic payment of 
service credits

Whether service credits are payable 
automatically or whether the customer has 
to “claim” the service credits from the 
supplier (and, if so, whether there are any 
time limits for such claiming).

How service credits 
are payable

Service credits are frequently reimbursed 
as a refund/credit on the next invoice 
payable, but occasionally may be payable 
as a cash amount upon demand by the 
customer.  This is frequently dependent on 
the market practices in specific industries.

Sole remedy / refund 
for non-performance

■      Customers may require that any 
service credits are treated as refunds for 
services not performed (i.e. not treated as 
damages for breach of contract).  
■      Suppliers in turn may require that 
service credits be the sole and exclusive 
remedy in relation to the failure to meet 
service levels (thereby excluding any 
damages claim in relation to such failure).

Automatic 
improvements

Whether service levels and service credits 
should improve from time to time, with 
the intention of ensuring that the supplier 
also improves its performance of the 
services over time.

Termination rights or 
other consequences of 
failing to meet service 
levels

Whether any breaches of service levels or 
service credits – particularly for persistent 
or regular breaches – will lead to any 
rights for the customer to terminate the 
entire agreement/affected services or other 
consequences (e.g. payment by the 
supplier of certain costs incurred by the 
customer, such as alternative service 
provider’s costs). 
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11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under general law, remedies for the customer in such a situation 
include:  
■ Damages. 
■ Termination. 
■ Specific performance/injunction (available at the discretion 

of the court). 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Termination rights and remedies for the customer are one of the 
prime topics of contention in any negotiations between the supplier 
and the customer for outsourcing projects.  In recent times in Asia, 
given the market’s dynamics and with many services seeing a 
“buyer’s market”, we have seen outsourcing agreements generally 
(and including these specific provisions) favouring the customer.  
Termination rights 
Depending on the specific transaction, we see some or all of the 
following termination rights in favour of the customer.  Customers 
will need to consider whether the below termination rights should 
also apply to acts/omissions by the supplier’s affiliates, 
subcontractors or guarantors (as context requires):  
■ Material breach (immediate for irremediable breaches, with a 

notice/cure period for remediable breaches). 
■ Insolvency. 
■ Failing to meet specific milestones/long-stop dates.  
■ Failing to complete transformation/transition phases on time, 

prior to go-live and “business as usual” phase. 
■ Breach of parent financial/performance guarantee. 
■ Supplier’s change of control.  
■ Applicable laws/regulatory-required termination. 
■ Force majeure. 
■ Other specific termination rights – e.g. regularly or 

persistently failing to meet critical service levels, data 
privacy/ cybersecurity/confidentiality/IP-related breaches, 
breach of specific material representations and warranties.  

Depending on the context, some of the above termination rights may 
be appropriately treated as mutual rather than one-sided in favour of 
customer, with the supplier’s rights to terminate or suspend any 
project being significantly limited.   
Other ways of protecting the customer’s interest 
Other clauses that the customer should pay particular attention to, 
with the aim of protecting its own interests, include the following: 
■ Representations, warranties and indemnities – see question 

11.3 for further details.  
■ Step-in rights – i.e. being able to step in in place of the 

supplier to provide the relevant services, or being able to 
source from alternative providers in certain scenarios, at the 
supplier’s cost.  This is particularly relevant where mission-
critical services are suffering a prolonged disruption, and 
allows the parties to recover a situation rather than relying on 
outright termination.  

■ Force majeure events – and ensuring that there are 
appropriate provisions in place to protect the customer’s 
interests in such scenario, e.g. being able to source alternative 
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services, implementing exit/recovery plans and terminating 
the agreement where appropriate. 

■ Changes in applicable laws that affect the services being 
received by the customer – consider how such changes should 
be addressed.  This is particularly important given the 
increasing geopolitical changes that we have seen in recent 
times.  

■ Exclusivity of the supplier – will the customer be permitted to 
procure services from third parties other than the supplier, in 
order to maintain competitive tension going forward, and will 
that have an effect on the pricing and terms offered by the 
supplier?  

■ Parent/performance guarantee – will a parent entity or other 
entity provide a financial or performance guarantee, or some 
other assurance – e.g. a performance bond/deposit?  

We have referenced other relevant areas throughout this chapter.  

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Representations and warranties 
Typical mutual representations and warranties given by both parties 
include: 
■ that it is duly incorporated under the relevant jurisdiction’s 

laws; 
■ capacity to enter into the agreement and any relevant 

transactions; and 
■ entering into the agreement does not breach any third party 

agreements or court orders. 
Typical additional representations and warranties given by the 
supplier include: 
■ its RFP response is accurate and complete;  
■ it has completed all due diligence on the services and can 

perform the services to the required standards;  
■ it has all regulatory licences and approvals to enter the 

agreement; 
■ it will perform the services using a sufficient number of 

appropriately experienced, qualified and trained professional 
personnel with all due skill, care and diligence; 

■ it will maintain relevant equipment/software in good order;  
■ its provision of services, and the customer’s use of 

deliverables and services, will not infringe IP or proprietary 
rights of any third party;  

■ no litigation is pending which has a material effect on the 
services to be provided; and 

■ it (and any appropriate affiliates and guarantor) is not 
insolvent.  

Additional representations and warranties may be appropriate, 
particularly where the customer has relied heavily on pre-agreement 
representations in entering the agreement. 
Indemnities 
It is relatively uncommon in Asia-Pacific for customers to give 
substantial indemnities under outsourcing agreements.  
Typical indemnities given by the supplier include: 
■ in relation to the right to use, non-infringement and validity 

of IP rights.  Such indemnity is usually subject to certain 
processes and qualifications – e.g. if there are any infringing 
items, the supplier will be required to procure the right for 
customer to continue using the infringing part, modify the 
infringing part or replace the infringing part;   

■ breach of specific material clauses – e.g. the supplier’s breach 
of data privacy, cybersecurity, confidentiality and applicable 
laws-related clauses;  

■ specific amounts for the supplier’s account – e.g. any 
employment-related amounts associated with the supplier’s 
personnel, or any fines arising from the supplier’s breach of 
laws;  

■ the supplier’s wilful misconduct, gross negligence or fraud; 
and 

■ any death, personal injury or property damage arising out of 
the supplier’s negligence, misconduct or wilful act.  

There will likely be negotiations in relation to:  
■ the coverage of the above indemnities – e.g. whether the 

supplier’s affiliates and subcontractors also give such 
indemnities; and  

■ whether specific indemnities above are more appropriate as 
mutual indemnities – e.g.  the above IP indemnity is 
frequently negotiated where the supplier’s performance is 
substantially dependent on the customer’s provision of 
certain IP.  

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The Hong Kong insurance market is well-developed and, as market 
practice, has insurance policies covering most outsourcing 
arrangements. Insurance policies that we typically see included in 
outsourcing transactions include the following: 
■ Employees’ compensation insurance (required under Hong 

Kong law).  
■ Professional indemnity insurance. 
■ Public liability insurance.  
■ Product liability insurance. 
■ Property insurance.  
■ Business interruption insurance. 
■ Cybersecurity liability insurance.  This type of insurance has 

been gaining significant attention, with the marked increase 
in cybersecurity incidents internationally.  

However, we do see certain emerging technologies where the 
insurance sector has been slow to provide coverage – for example, 
we have seen outsourcing transactions involving the 
cryptocurrency/blockchain sector where insurers have been 
reluctant to provide insurance, due to various factors – including the 
emerging technology being viewed as “high risk” and the insurers 
not having clear visibility/understanding regarding the underlying 
technology provided by the relevant supplier.  
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

It is good practice for agreements to expressly set out what 
termination rights both parties have.  This is in addition to common 
law termination rights that the parties may or may not have, 
depending on the agreement’s specific drafting. 
See question 11.2 for further details.  
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13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties can exclude or agree termination rights through 
contractual negotiation.  See question 11.2 for further details.  

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, but see section 15 for possible exceptions to this.  
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The particular outsourcing agreement’s IP provisions and protections 
will depend on, for the transaction, what IP is involved, how that IP 
is being used and how each party will own/license that IP.  
In general, parties to an outsourcing transaction should consider the 
following issues in relation to IP for an outsourcing transaction: 
■ Specify that there will be no transfer of either party’s pre-

existing IP to the other party, unless expressly set out 
otherwise under the agreement.  

■ Clearly provide for the IP rights that will be licensed, along 
with any restrictions on that licence – e.g. duration, 
geography and purpose of the licensed rights’ usage should 
all be addressed.  

■ If new IP rights will be created as part of the outsourcing 
transaction – consider ownership and cross-licensing position 
in relation to such rights, including whether the parties need 
to differentiate the new IP that is derived from either party’s 
existing IP and entirely new IP.    

■ From the customer’s perspective – consider whether 
receiving a perpetual, unlimited licence to created IP is 
sufficient or whether ownership is required (e.g. if future sale 
of the IP may be an exit strategy).  

■ Whether any supplier IP is required to use the 
deliverables/services after the agreement expires or is 
terminated, and if so how they will be licensed to customer.   

■ Consider appropriate confidentiality/trade secret provisions 
to further enhance protection of IP and other proprietary 
rights.  

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local law? 

There are no specific trade secret or confidentiality laws in Hong 
Kong.  Trade secrets in Hong Kong are protected by the common 
law of confidence.  
There are various intellectual property laws in Hong Kong that 
protect different IP including: 
■ Trade Marks Ordinance. 
■ Patents Ordinance. 
■ Copyright Ordinance.  
■ Registered Designs Ordinance. 
Parties to the service agreement can agree on contractual terms 
regarding confidentiality and trade secret obligations.  Relevant 
confidentiality provisions typically include:  

■ defining confidential information to include know-how, trade 
secrets and other business critical confidential information; 

■ establishing a contractual duty to keep such information 
confidential, with exceptions to confidential information set 
out in a list; 

■ setting out the duration of such duty;  
■ establishing the requirements of such duty – including any 

specific protection mechanisms to be deployed (e.g. not 
mixing confidential information with any third party 
confidential information, using separate systems for storing 
such information); and 

■ specifying the permitted use of the above information within 
the scope of the IP licence.  

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

The supplier generally does not have any right to use licensed IP 
rights post-termination, unless otherwise set out in the agreement.  

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it? 

In general, the customer cannot gain access to the supplier’s know-
how post-termination, unless otherwise set out in the agreement.  
Besides any specific confidentiality obligations in the relevant 
agreement, both parties may be required to keep the other party’s 
confidential information confidential, pursuant to the common law 
of confidence.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

A party can limit or exclude its liability under an agreement, subject 
to the Control of Exemption Clauses Ordinance – which sets out that 
a party: 
■ cannot limit or exclude its liability in relation to breach of 

contract, or claim to be entitled to render a contractual 
performance substantially different from what was 
reasonably expected, or not to perform whole or part of its 
contractual obligations, unless such terms are fair and 
reasonable having regard to the circumstances which were, or 
ought reasonably to have been, known to or in the 
contemplation of the parties when the contract was made; and 

■ is prohibited from limiting or excluding liability for death or 
personal injury as a result of negligence.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes – subject to the limitations and exclusions set out in question 
15.1. 
Limitation of liability clauses vary widely depending on the relevant 
transaction in question – and noting that Asia generally remains a 
buyer-friendly market for services.  
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13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties can exclude or agree termination rights through 
contractual negotiation.  See question 11.2 for further details.  

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, but see section 15 for possible exceptions to this.  
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will depend on, for the transaction, what IP is involved, how that IP 
is being used and how each party will own/license that IP.  
In general, parties to an outsourcing transaction should consider the 
following issues in relation to IP for an outsourcing transaction: 
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There are no specific trade secret or confidentiality laws in Hong 
Kong.  Trade secrets in Hong Kong are protected by the common 
law of confidence.  
There are various intellectual property laws in Hong Kong that 
protect different IP including: 
■ Trade Marks Ordinance. 
■ Patents Ordinance. 
■ Copyright Ordinance.  
■ Registered Designs Ordinance. 
Parties to the service agreement can agree on contractual terms 
regarding confidentiality and trade secret obligations.  Relevant 
confidentiality provisions typically include:  

■ defining confidential information to include know-how, trade 
secrets and other business critical confidential information; 

■ establishing a contractual duty to keep such information 
confidential, with exceptions to confidential information set 
out in a list; 

■ setting out the duration of such duty;  
■ establishing the requirements of such duty – including any 

specific protection mechanisms to be deployed (e.g. not 
mixing confidential information with any third party 
confidential information, using separate systems for storing 
such information); and 

■ specifying the permitted use of the above information within 
the scope of the IP licence.  

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

The supplier generally does not have any right to use licensed IP 
rights post-termination, unless otherwise set out in the agreement.  

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it? 

In general, the customer cannot gain access to the supplier’s know-
how post-termination, unless otherwise set out in the agreement.  
Besides any specific confidentiality obligations in the relevant 
agreement, both parties may be required to keep the other party’s 
confidential information confidential, pursuant to the common law 
of confidence.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

A party can limit or exclude its liability under an agreement, subject 
to the Control of Exemption Clauses Ordinance – which sets out that 
a party: 
■ cannot limit or exclude its liability in relation to breach of 

contract, or claim to be entitled to render a contractual 
performance substantially different from what was 
reasonably expected, or not to perform whole or part of its 
contractual obligations, unless such terms are fair and 
reasonable having regard to the circumstances which were, or 
ought reasonably to have been, known to or in the 
contemplation of the parties when the contract was made; and 

■ is prohibited from limiting or excluding liability for death or 
personal injury as a result of negligence.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes – subject to the limitations and exclusions set out in question 
15.1. 
Limitation of liability clauses vary widely depending on the relevant 
transaction in question – and noting that Asia generally remains a 
buyer-friendly market for services.  
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It is market practice for both parties to limit its liability in some way 
(e.g. to an agreed multiple of the fees paid or payable under the 
agreement), subject to key exceptions and with customer and 
supplier’s liability positions (including any liability caps) frequently 
being treated differently in favour of the customer.  
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

In Hong Kong, both the court system and the Hong Kong 
International Arbitration Centre are widely used as dispute 
resolution mechanisms for outsourcing agreements.   
In our experience, mediation is provided for from time to time, but 
not regularly.  Parties generally prefer providing for a comprehensive 
governance and dispute resolution mechanism involving both 
parties’ management personnel, prior to court/arbitration resolution. 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There is no overriding requirement to act in good faith and act fairly 
under Hong Kong contract law.  We note that: 
■ a contract clause that requires “good faith” in some form – 

including specifying what it means and including objective 
criteria where possible – may be enforceable in Hong Kong; 
and 

■ this is an evolving area of the law in common law 
jurisdictions, and so Hong Kong’s interpretation of this area 
may be subject to influence by such other jurisdictions’ 
decisions.  In that respect, we note that various overseas 
jurisdictions, including UK and Singapore, have in recent 
times acknowledged that: (1) an implied “good faith” 
requirement may exist in certain general commercial 
dealings; and (2) an implied or express “good faith” 
requirement may be enforceable. 
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emerging technologies and businesses (e.g. blockchain, smart 
contracts, artificial intelligence and e-sports) in various industry 
sectors.  

Hoi works closely with the Ashurst Advance team – with a particular 
interest in legal service innovation through technology (including 
automation of legal tasks and smart contracts).  He writes frequently, 
and is regularly quoted by the media on technology law-related topics. 
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Chapter 10

PSA

Dhruv Suri

Arya Tripathy

India

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There is no national law that specifically regulates outsourcing 
transactions.  Multiple regulations govern different aspects based on 
the industry, parties’ jurisdiction, preferred structure, and 
outsourcing scope.  Some laws that generally interplay are:  
■ Indian Contract Act – contract essentials, performance, 

termination, rights and damages.  
■ Companies Act – establishment, operation, management, 

restructuring, and dissolution of companies. 
■ Foreign Exchange Management Act – foreign investment, 

presence in India and foreign exchange. 
■ Income-Tax Act – taxation of income, profits and capital 

gains. 
■ GST Act – taxation on provision of services. 
■ Information Technology Act – data processing, transfer, 

protection and privacy. 
■ Transfer of Property Act – transfer of immovable property.  
■ Labour laws – several state and central legislations regulating 

employment matters. 
■ Specific Relief Act – specific performance of contracts. 
■ IPR laws – protection of intellectual property (IP) and rights.  
Apart from these, outsourcing in certain sectors is regulated through 
special laws. Some illustrations are below: 
■ Business process – Business process outsourcers providing 

voice and data/application services such as call centres, tele-
trading, tele-medicine, tele-banking, and e-commerce must 
obtain “other service provider” registration from the 
Department of Telecommunications and comply with 
reporting regulations. 

■ Financial services – Banks and financial institutions are 
regulated by the Reserve Bank of India (RBI).  Barring core 
banking and management functions, activities such as 
recruitment, payroll, and customer query can be outsourced 
and further, sub-contracted, subject to adherence with RBI 
directions and the Guidelines on Managing Risks and Code 
of Conduct in Outsourcing of Financial Services.  

■ Insurance – The insurance sector is regulated by the 
Insurance Regulatory and Development Authority of India 

(IRDAI) and the outsourcing of insurance services is as per 
IRDAI (Outsourcing of Activities by Indian Insurers) 
Regulations, which lists out the prohibited outsourcing 
activities and prescribes compliances for insurers and 
outsourcers. 

■ Defence – In defence procurement from foreign vendors in 
excess of a certain value, the vendor is obligated to offset a 
fixed % of the value through prescribed routes.  One route is 
to agree for provision of eligible services (like maintenance, 
repair, overhauling, engineering, designing, testing, R&D 
vis-à-vis defence products) from Indian offset partners 
through direct purchases, foreign investments, or non-equity 
investments, and these outsourcing methods are regulated by 
the Ministry of Defence’s offset guidelines.  

■ Export promotion – In order to encourage service exports, the 
government has notified designated areas as export-oriented 
units and special economic zones.  Outsourcing companies 
based in these areas obtain various tax incentives, provided 
they comply with requirements under the Foreign Trade & 
Development Regulation Act, Foreign Trade Policy, Special 
Economic Zone Act, export-import regulations and state 
specific rules.  

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Outsourcing by public sector enterprises (PSUs) and government 
bodies is mostly tender driven, and each case has its specific non-
negotiable requirements.  Additionally, outsourcing by the Central 
Government ministries, departments and subordinate bodies is 
regulated by the Ministry of Finance’s General Financial Rules, 
2017.  In order to promote MSMEs, the Public Procurement Policy 
notified under the MSME Act mandates central ministries, 
departments and PSUs to set a 25% annual procurement target from 
MSMEs.  Further, guidelines are also issued by the Central 
Vigilance Commission and Directorate General of Supplies and 
Disposals for ensuring transparency in public procurements.  
Furthermore, certain ministries like defence, railways and telecom, 
and some states such as Tamil Nadu, Karnataka and Andhra Pradesh 
have their independent procurement manuals.  

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

See question 1.1 above.  
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1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Under contract law, outsourcing parties can agree on foreign law as 
the contract’s governing law, if the chosen law has close nexus with 
the contract and parties.  However, courts can disregard such choice 
in light of overriding statutory requirements, consumer protection, 
employment concerns and public policy.  If both parties are Indian, 
Indian law must be the governing law. Nonetheless, parties can 
agree that specific clauses (like data protection and anti-corruption) 
shall be governed by foreign law.  
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Some of the commonly used outsourcing forms include: 
■ Third party outsourcing – purchase of services based on 

contract terms with the supplier and without the customer’s 
ownership stake; for example payroll management services 
from an ERO solutions service provider. 
■ Pros: structural simplicity, cost efficiency, lesser tax 

issues. 
■ Cons: minimal control, implementation risks, 

confidentiality and IP concerns. 
■ Project – a turn-key contract where the supplier designs, 

completes and delivers a project as per agreed milestones; for 
example, vendor to set-up and operationalise communication 
network and infrastructure. 
■ Pros and cons: similar to third party outsourcing. 

■ Captive centres – the customer directly or indirectly through 
another group entity establishes a wholly-owned subsidiary 
(WOS), exercises direct operational and management control 
in such WOS, and in turn, the WOS provides outsourced 
services to the customer as well as third parties; for example, 
MNCs setting up GICs for IT/ITES services to the group and 
its clients.  
■ Pros: direct control, data protection and confidentiality, IP 

ownership. 
■ Cons: increased cost, taxation risk as permanent 

establishment, related party transactions and transfer 
pricing concerns, cultural and social differences. 

■ Build operate transfer (BOT) – the supplier builds and 
operates the customer’s outsourcing unit as per the 
customer’s specifications (unlike a project model) and 
performance goals, followed by transfer of the unit to the 
customer on an agreed date, event and prices as per terms of 
the BOT contract; for example, a foreign company 
contracting a software developer to BOT an ITES unit.  
■ Pros: cost efficiency by capitalising on technical expertise 

and reduced execution risks, and similar advantages as 
captive centre. 

■ Cons: unit transfer process, and similar disadvantages as 
captive centre. 

■ Joint venture company (JV) – two parties collaborate to set 
up a JV for synergies, and in turn the JV provides services to 
JV partners and third parties. 
■ Pros: cost efficiency from synergies and similar 

advantages as captive centre. 

■ Cons: conflicts between JV partners, and similar 
disadvantages as captive centre. 

 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Common procurement processes up to the execution of binding 
contracts comprise the following steps: 
■ Identifying outsourcing goals, requirements and risks – The 

customer delineates the goals (like economies of scale, tax 
concessions, and synergies), the requirements (technical, 
infrastructural, resources, operating processes) and 
associated risks (could be operational, strategic, 
reputational, financial and contractual) of outsourcing.  
These also help the customer to identify the optimal model.  

■ Short listing and identification of supplier – In alignment 
with goals, requirements and the risk matrix, the customer 
shortlists the suppliers.  The customer conducts due diligence 
on shortlisted suppliers to determine their suitability.  
Depending on scope and model, various aspects are 
evaluated, including financial credibility, human resources, 
technical expertise, service levels, pending disputes, and past 
records. 

■ Negotiations – After identifying the supplier, parties 
negotiate the key terms.  Some of the material terms are scope 
of services, mode of delivery, payment method, parties’ 
obligations, reciprocal promises, confidentiality and data 
protection rights, performance monitoring, service levels, 
standard operating processes, IP, indemnification, limitation 
of liabilities, termination rights, post-termination obligations, 
governing law and dispute resolution. 

■ Execution – Once negotiations are completed, parties execute 
binding contracts and perform their respective obligations. 

While the contract is being performed, a customer typically retains 
periodic and event-specific monitoring, audit and inspection rights 
to exercise supervision.  These are exercised through supplier 
reporting obligations, documentary access, interviews with the 
supplier’s representatives, and in some cases, site inspection as well.  
Where contracting parties are related entities such as in captive 
models, the typical stages of the procurement process indicated 
above are not necessary.  Between related entities, the process is 
customer driven, although caution is required in certain aspects such 
as the captive’s employees, potential taxation, corporate 
compliance, transfer pricing impact, financial consolidation and 
anti-corruption practices.  
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, the term and its renewal are agreed contractually.  

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, there is no law that prescribes the length of notice period.  
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1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Under contract law, outsourcing parties can agree on foreign law as 
the contract’s governing law, if the chosen law has close nexus with 
the contract and parties.  However, courts can disregard such choice 
in light of overriding statutory requirements, consumer protection, 
employment concerns and public policy.  If both parties are Indian, 
Indian law must be the governing law. Nonetheless, parties can 
agree that specific clauses (like data protection and anti-corruption) 
shall be governed by foreign law.  
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Some of the commonly used outsourcing forms include: 
■ Third party outsourcing – purchase of services based on 

contract terms with the supplier and without the customer’s 
ownership stake; for example payroll management services 
from an ERO solutions service provider. 
■ Pros: structural simplicity, cost efficiency, lesser tax 

issues. 
■ Cons: minimal control, implementation risks, 

confidentiality and IP concerns. 
■ Project – a turn-key contract where the supplier designs, 

completes and delivers a project as per agreed milestones; for 
example, vendor to set-up and operationalise communication 
network and infrastructure. 
■ Pros and cons: similar to third party outsourcing. 

■ Captive centres – the customer directly or indirectly through 
another group entity establishes a wholly-owned subsidiary 
(WOS), exercises direct operational and management control 
in such WOS, and in turn, the WOS provides outsourced 
services to the customer as well as third parties; for example, 
MNCs setting up GICs for IT/ITES services to the group and 
its clients.  
■ Pros: direct control, data protection and confidentiality, IP 

ownership. 
■ Cons: increased cost, taxation risk as permanent 

establishment, related party transactions and transfer 
pricing concerns, cultural and social differences. 

■ Build operate transfer (BOT) – the supplier builds and 
operates the customer’s outsourcing unit as per the 
customer’s specifications (unlike a project model) and 
performance goals, followed by transfer of the unit to the 
customer on an agreed date, event and prices as per terms of 
the BOT contract; for example, a foreign company 
contracting a software developer to BOT an ITES unit.  
■ Pros: cost efficiency by capitalising on technical expertise 

and reduced execution risks, and similar advantages as 
captive centre. 

■ Cons: unit transfer process, and similar disadvantages as 
captive centre. 

■ Joint venture company (JV) – two parties collaborate to set 
up a JV for synergies, and in turn the JV provides services to 
JV partners and third parties. 
■ Pros: cost efficiency from synergies and similar 

advantages as captive centre. 

■ Cons: conflicts between JV partners, and similar 
disadvantages as captive centre. 

 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Common procurement processes up to the execution of binding 
contracts comprise the following steps: 
■ Identifying outsourcing goals, requirements and risks – The 

customer delineates the goals (like economies of scale, tax 
concessions, and synergies), the requirements (technical, 
infrastructural, resources, operating processes) and 
associated risks (could be operational, strategic, 
reputational, financial and contractual) of outsourcing.  
These also help the customer to identify the optimal model.  

■ Short listing and identification of supplier – In alignment 
with goals, requirements and the risk matrix, the customer 
shortlists the suppliers.  The customer conducts due diligence 
on shortlisted suppliers to determine their suitability.  
Depending on scope and model, various aspects are 
evaluated, including financial credibility, human resources, 
technical expertise, service levels, pending disputes, and past 
records. 

■ Negotiations – After identifying the supplier, parties 
negotiate the key terms.  Some of the material terms are scope 
of services, mode of delivery, payment method, parties’ 
obligations, reciprocal promises, confidentiality and data 
protection rights, performance monitoring, service levels, 
standard operating processes, IP, indemnification, limitation 
of liabilities, termination rights, post-termination obligations, 
governing law and dispute resolution. 

■ Execution – Once negotiations are completed, parties execute 
binding contracts and perform their respective obligations. 

While the contract is being performed, a customer typically retains 
periodic and event-specific monitoring, audit and inspection rights 
to exercise supervision.  These are exercised through supplier 
reporting obligations, documentary access, interviews with the 
supplier’s representatives, and in some cases, site inspection as well.  
Where contracting parties are related entities such as in captive 
models, the typical stages of the procurement process indicated 
above are not necessary.  Between related entities, the process is 
customer driven, although caution is required in certain aspects such 
as the captive’s employees, potential taxation, corporate 
compliance, transfer pricing impact, financial consolidation and 
anti-corruption practices.  
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, the term and its renewal are agreed contractually.  

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, there is no law that prescribes the length of notice period.  
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5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

There are multiple charging models.  The most commonly used are: 
■ Fixed price – Parties agree upon a fixed price based on pre-

identified scope of work.  This is usually the preferred option 
when scope has been clearly identified. 

■ Fixed price for time and material – The cost is linked with 
time and manpower used in outsourcing.  The formula of the 
fee is negotiated and contractually agreed.  This model is 
common where the scope of work and time cannot be 
determined upfront, or where there are multiple suppliers.  

■ Cost plus – The fee consists of the actual cost of the services 
rendered plus a pre-agreed mark-up or margin, and is 
common where the scope is evolving and cannot be 
ascertained upfront.  Captive units typically opt for this 
model as it minimises transfer pricing risks.  

■ Milestone based – This is linked with the project milestones.  
If certain milestones are not achieved, the customer either 
stops payment partially or wholly, or reduces future payments 
by a pre-agreed amount. 

■ Other methods – In some creative outsourcing transactions, 
customers and suppliers agree on a combination of the above 
models.  Certain charges are on fixed cost, whereas the 
balance could be structured as milestone-based payments, or 
any other variable pricing model.  In outsourcing transactions 
where milestones are linked with user engagement, a user-
based fee is also agreed upon.  Further, in some transactions 
where the supplier is allowed to commercially exploit the 
deliverables, the customer can choose to reduce the variable 
fee. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Some other key terms relating to costs pertain to invoicing and 
payment schedules, tax liability, exchange rate, payments for 
additional scope of work, payment of damages for breach, 
reimbursements, salary payments and other employment-related 
benefits. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities depend on the nature of the asset, i.e. whether the 
asset is immovable or movable.   
■ Immovable assets – The Transfer of Property Act governs 

transfer of immovable assets, including sale, lease, mortgage, 
and creating any other right over the asset.  The transfer and 
related rights are captured in conveyance deeds, which are 
subject to payment of stamp duty under the state-specific 
Stamp Acts, and in most cases, the stamp duty is computed on 
the consideration payable under the deed.  Further, these 
deeds may have to be registered under the Registration Act. 

■ Movable assets – While there are multiple legislations, such 
as Sale of Goods Act, Indian Contract Act (“Contract Act”) 
and Companies Act that could potentially apply to the 
transfer of movable assets, parties are generally free to 
determine the transfer mode and its value.  In fact, movable 

assets could be transferred by simply handing over 
possession, but it is recommended that a formal deed be 
executed. 

■ Intellectual Property – From a customer’s perspective, if its 
own IP is being transferred, it should always be through a 
written contract.  Depending upon the nature of the IP, this 
contract may also be required to be filed with the relevant 
authority to affect the transfer.  However, in most cases, the 
customer licenses its IP instead of transferring it.  Even in 
such cases, the licence terms must be provided in a licence 
agreement.  In case any corresponding technical training, 
manuals, system documentation, etc. also need to be passed 
on, the agreement should capture these with adequate 
representations and warranties.  The licence agreement must 
also detail other aspects such as the nature and purpose of the 
licence (i.e. whether exclusive, revocable, worldwide, 
perpetual, etc.), term, royalty, and whether the IP is registered 
or not.  The assignment or licence agreement, as the case may 
be, is liable to payment of stamp duty under the relevant 
state-specific Stamp Act. 

■ Key contract – Contracts can be assigned if all parties agree 
to the assignment.  In case prior approval is required, then 
such approval is mandatory for a valid assignment.  
Typically, if certain rights are assigned, a tripartite agreement 
is executed between the parties to the original contract and 
the supplier.  

6.2 What are the formalities for the transfer of land? 

For transfer of land, a title diligence is done and all title documents 
are reviewed.  Thereafter, a conveyance deed is executed capturing 
essential terms such as property type, consideration, end-use 
restrictions (if any), encumbrance status, representations and 
indemnities.  The execution is in accordance with state-specific 
stamping and registration laws.  

6.3 What post-completion matters must be attended to? 

Generally, any assignment, lease or encumbrance of assets requires 
post-closing reporting to third parties and regulators such as the 
Registrar of Companies, income-tax department and concerned 
local bodies.  Further, if any IP has been assigned or licensed, and 
depending on the nature of IP, regulatory filings may trigger.  

6.4 How is the transfer registered? 

Prior to registration, the signatories must ensure that proper stamp 
duty has been paid.  Thereafter, the parties must physically appear 
before the concerned sub-registrar’s office under whose jurisdiction 
the asset is located.  The sub-registrar’s office verifies the 
conveyance deed and registers it upon payment of the registration 
fee, which varies for states and in accordance with the Registration 
Act.  
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

In India, employees can be either workmen or white-collar.  
Workmen are employees engaged in manual, unskilled or skilled, 
technical, operational, clerical or supervisory work in an industry.  
Employees engaged in administrative, managerial or supervisory 
work with monthly remuneration exceeding INR 15,000 (about 
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USD 69) are white-collar employees.  White-collar employees are 
primarily governed by the contracted employment terms, while a 
variety of legislations regulate workmen’s employment conditions.  
As such, the supplier’s employees continue to remain under the 
supplier’s employment, although they can be seconded, or posted, to 
the customer’s location to perform outsourced services.  The 
supplier continues to be responsible for all employment matters, 
including payment of wages and social security contributions.  
However, where the supplier hires an employee only for the 
outsourced services which happen to be the customer’s core 
operations, and the customer directly exercises supervision, the 
customer may qualify as the principal employer under the contract 
labour regulations.  In such cases, the customer is legally 
responsible for all employment matters.  
Employees are transferred by operation of law when there is transfer 
of ownership or a business undertaking on a going concern basis.  
Thus, in the context of outsourcing, employee transfer does not 
trigger, unless outsourcing involves acquisition of the supplier or is 
structured as BOT.  
Where the supplier transfers ownership or a business undertaking, 
employees must be transferred with service continuity and on 
similar or more favourable terms.  Accrued employee benefits and 
social security provisions must also be transferred to the transferee.  
However, a white-collar employee has the option of not joining the 
transferee, as their employment is based on offer and acceptance.  In 
such scenario, the supplier can terminate employment by providing 
notice, remuneration and severance pay as per the employment 
terms, concerned state Shops & Establishments Act (S&E Act) and 
applicable social security legislations.  In case of workmen, the 
supplier is obligated under the Industrial Disputes Act (ID Act) to 
transfer employees with service continuity on similar or more 
favourable terms, and where terms are varied, the supplier must 
comply with the retrenchment process, which essentially requires 
the employer to provide one month’s written notice or pay in lieu, 
notify the concerned government authority, pay severance 
compensation equivalent to 15 days’ wages for every completed 
year of service, and social security benefits.  Further, where the 
transferor has a collective bargaining agreement with a workmen’s 
trade union, additional terms as per such agreement must be 
followed.  

7.2 On what terms would a transfer by operation of law 
take place? 

See question 7.1 above. 

7.3 What employee information should the parties 
provide to each other? 

There is no legal mandate, and the scope of information shared 
depends on the nature, structure and duration of the outsourcing 
arrangement.  The supplier’s human resource is a key aspect of its 
technical competence and resourcefulness, and often, customers 
require contractual representations on diligence, skill, qualification 
and expertise of deployed human resources.  In outsourcing models 
involving ownership/business transfer or with a long duration, the 
customer usually conducts due diligence, where it reviews 
supplier’s employment terms, records, policies and practices, to 
identify compliance with law, unfair labour practices, existence of 
trade unions, collective bargaining agreements, potential and 
ongoing industrial disputes and allied risks.  

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Yes, the supplier and the customer can dismiss their respective 
employees for reasons connected to the outsourcing, provided 
dismissal is as per the employment contract and applicable law.  The 
applicable law is contained in the state-specific S&E Act and ID 
Act.  Generally, an employee can be dismissed for misconduct, 
without any notice or pay.  Further, employers can dismiss for 
reasonable cause (like poor performance, conflict of interest, 
redundancy of position) or for convenience, with notice and pay as 
agreed in the contract or provided under applicable law, whichever 
is more favourable.  Termination of the outsourcing contract per se 
cannot be the reason for dismissal, except where the employee was 
specifically hired for the project and such eventuality is a 
termination ground under the employment contract.  

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Variation for harmonisation is permissible for workmen only if it 
results in more favourable employment conditions.  While this 
theoretical possibility exists, in practice it becomes difficult, more 
so, where the transferor has collective bargaining arrangements and 
trade unions.  In case of white-collar employees, variation is 
permissible, but the employee may refuse to accept, in which 
scenario, the transferor can terminate employment (see question 7.1 
above). 

7.6 Are there any pensions considerations? 

Pension payments in India are regulated under Payment of Gratuity 
Act (POGA) and Employees’ Provident Fund & Miscellaneous 
Provisions Act (EPFA).  Where the supplier’s employees are 
seconded or posted to a customer’s location, EPFA and POGA 
contribution obligation remain with the supplier.  Where outsourcing 
involves ownership/business transfer, the accumulated contributions 
are transferred for the employee’s continuity of services.  If the 
employee is terminated or retrenched, the contributions are payable 
as per the withdrawal process under applicable law.  

7.7 Are there any offshore outsourcing considerations? 

Yes, several practical considerations can arise depending on the 
offshore outsourcing model.  For instance, where a multinational 
parent sets up a captive unit, it seeks to implement global 
employment terms and policies vis-à-vis Indian employees.  This 
often results in cultural mismatches leading to difference of opinion 
between the parent company and the Indian management.  Another 
example is where BOT model is followed, despite contractual 
provisions for effective and smooth transfer of operations, assets 
and employees, the transferee may have to obtain prior consent from 
trade unions to mitigate future risks, even though there may not be 
any legal requirement. 
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8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Data protection and security is governed by the Information 
Technology Act (IT Act) and rules made thereunder, more 
specifically, the Information Technology (Reasonable Security 
Practices and Procedures and Sensitive Personal Data or 
Information) Rules, 2011 (IT Rules).  These rules contain the 
procedural and substantive data protection obligations concerning 
collection, receipt, possession, storage, or any other manner of 
dealing in personal information (PI), i.e. information that can lead 
to identification of a natural person.  Certain kinds of PI such as 
passwords, financial information, physical and mental health 
conditions are treated as sensitive PI.  Some of the relevant 
requirements under the IT Rules are: 
■ any organisation processing PI must provide a privacy policy 

communicating types of PI collected, purpose of collection 
and usage, and reasonable security practices followed in an 
easily accessible format; 

■ PI can be processed under lawful contract and in case of 
sensitive PI, consent must be obtained for collection, 
processing purposes, intended recipients and data retention 
agency; 

■ disclosure to a third party must be with consent or for legal 
compliance; 

■ cross-border transfer is allowed for performance of contract 
or with consent, provided the transferee’s jurisdiction affords 
the same level of data protection as India; and 

■ organisations processing PI must implement reasonable 
security practices and procedures through a comprehensive 
documented information security programme containing 
managerial, technical, operational and physical security 
control measures commensurating with its information assets 
and nature of business. 

With implementation of the European Union General Data 
Protection Regulation (EU GDPR) in May 2018, Indian 
outsourcing companies, specifically business processing and 
IT/ITES companies, had to revamp their existing practices to align 
with the stricter requirements, including data inventorisation, 
conducting information security audits, implementing privacy 
contact management, streamlining information sharing and 
retention policies, and appointing data protection officers.  
Additionally, in 2017, the Indian Supreme Court recognised 
informational privacy as a fundamental right enforceable against 
state and a horizontal right against private parties.  Thus, an 
individual can seek appropriate judicial remedies against private 
entities for data privacy breaches and its consequent harm.  Further, 
the Ministry of Electronics and Information Technology’s draft 
Personal Data Protection Bill, 2018 (PDP Bill) is in the pipeline.  
PDP Bill contemplates extraterritorial effect, is significantly 
influenced by the EU GDPR, proposes establishment of a Data 
Protection Authority, and contains rigorous principles, conditions 
and compliances for processing PI.  It also provides for substantial 
penalties and imposes personal liability on corporate officers for 
breaches.  
Apart from the regulatory regime, most outsourcing contracts 
contain extensive covenants concerning data ownership, data 
transfer, confidentiality, processing protocol, technological and 

information security practices, and indemnities for breach claims.  
Negotiating these clauses takes substantial time and suppliers are 
likely to resist onerous data protection and privacy obligations 
emerging from the customer’s applicable law.  

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Some sectors and business activities could trigger specific 
information security requirements in addition to the IT Rules.  For 
instance, IRDAI notified the Guidelines on Information and Cyber 
Security for Insurers in 2017 making insurers primarily responsible 
for risk, data security and access to outsourced vendors.  It obligates 
them to review outsourcers at a defined frequency, conduct security 
assessments and audits, and define their information security 
requirements.  Similarly, RBI in 2016 notified the Cyber Security 
Framework in Banks, as per which banks are required to put in place 
an “adaptive” incident, response, management and recovery 
framework, and a board-approved distinct cyber security policy.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are multiple aspects that get taxed in an outsourcing 
transaction, and relevant tax impact will depend on the transaction 
structure and nature of the transferred asset.  Outsourcing-related 
assets and business can be transferred as lump sale (i.e. transfer of 
undertaking at a lump sum value without assigning individual value 
to different assets) or itemised asset sale.  In both instances, capital 
gains tax is levied on the gains from the transfer consideration, 
irrespective of whether it is while entering or terminating the 
contract.  If the undertaking or asset has been held for 36 months or 
more before the date of transfer, long-term capital gains tax is levied 
at 20%, and where the period of holding is less than 36 months, 
short-term capital gains tax is levied at 30 to 40%.  Additional 
surcharge may be added for determining the total tax liability.  
Further, when employees are transferred as part of the business, 
payments made to them shall be subject to withholding tax 
deductions.  Furthermore, there could be potential Goods and 
Service Tax implications if the transfer is viewed as supply of 
services. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

The supplier is entitled to the input tax credit on inputs/input 
services used in relation to the provision of services.  

9.3 What other tax issues may arise? 

Some other tax issues that could possibly trigger pertain to: 
■ Double taxation treaties – Some key tax treaties, like the ones 

between India and Mauritius and Singapore, have been 
amended to limit exemption from capital gains.  This has led 
to greater scrutiny by tax authorities where one of the 
transacting entities is from these “erstwhile” tax havens.  

■ Transfer pricing – In case of captive units, it is important that 
the pricing is at arm’s-length, failing which such transactions 
are scrutinised for transfer pricing.  
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8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Data protection and security is governed by the Information 
Technology Act (IT Act) and rules made thereunder, more 
specifically, the Information Technology (Reasonable Security 
Practices and Procedures and Sensitive Personal Data or 
Information) Rules, 2011 (IT Rules).  These rules contain the 
procedural and substantive data protection obligations concerning 
collection, receipt, possession, storage, or any other manner of 
dealing in personal information (PI), i.e. information that can lead 
to identification of a natural person.  Certain kinds of PI such as 
passwords, financial information, physical and mental health 
conditions are treated as sensitive PI.  Some of the relevant 
requirements under the IT Rules are: 
■ any organisation processing PI must provide a privacy policy 

communicating types of PI collected, purpose of collection 
and usage, and reasonable security practices followed in an 
easily accessible format; 

■ PI can be processed under lawful contract and in case of 
sensitive PI, consent must be obtained for collection, 
processing purposes, intended recipients and data retention 
agency; 

■ disclosure to a third party must be with consent or for legal 
compliance; 

■ cross-border transfer is allowed for performance of contract 
or with consent, provided the transferee’s jurisdiction affords 
the same level of data protection as India; and 

■ organisations processing PI must implement reasonable 
security practices and procedures through a comprehensive 
documented information security programme containing 
managerial, technical, operational and physical security 
control measures commensurating with its information assets 
and nature of business. 

With implementation of the European Union General Data 
Protection Regulation (EU GDPR) in May 2018, Indian 
outsourcing companies, specifically business processing and 
IT/ITES companies, had to revamp their existing practices to align 
with the stricter requirements, including data inventorisation, 
conducting information security audits, implementing privacy 
contact management, streamlining information sharing and 
retention policies, and appointing data protection officers.  
Additionally, in 2017, the Indian Supreme Court recognised 
informational privacy as a fundamental right enforceable against 
state and a horizontal right against private parties.  Thus, an 
individual can seek appropriate judicial remedies against private 
entities for data privacy breaches and its consequent harm.  Further, 
the Ministry of Electronics and Information Technology’s draft 
Personal Data Protection Bill, 2018 (PDP Bill) is in the pipeline.  
PDP Bill contemplates extraterritorial effect, is significantly 
influenced by the EU GDPR, proposes establishment of a Data 
Protection Authority, and contains rigorous principles, conditions 
and compliances for processing PI.  It also provides for substantial 
penalties and imposes personal liability on corporate officers for 
breaches.  
Apart from the regulatory regime, most outsourcing contracts 
contain extensive covenants concerning data ownership, data 
transfer, confidentiality, processing protocol, technological and 

information security practices, and indemnities for breach claims.  
Negotiating these clauses takes substantial time and suppliers are 
likely to resist onerous data protection and privacy obligations 
emerging from the customer’s applicable law.  

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Some sectors and business activities could trigger specific 
information security requirements in addition to the IT Rules.  For 
instance, IRDAI notified the Guidelines on Information and Cyber 
Security for Insurers in 2017 making insurers primarily responsible 
for risk, data security and access to outsourced vendors.  It obligates 
them to review outsourcers at a defined frequency, conduct security 
assessments and audits, and define their information security 
requirements.  Similarly, RBI in 2016 notified the Cyber Security 
Framework in Banks, as per which banks are required to put in place 
an “adaptive” incident, response, management and recovery 
framework, and a board-approved distinct cyber security policy.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are multiple aspects that get taxed in an outsourcing 
transaction, and relevant tax impact will depend on the transaction 
structure and nature of the transferred asset.  Outsourcing-related 
assets and business can be transferred as lump sale (i.e. transfer of 
undertaking at a lump sum value without assigning individual value 
to different assets) or itemised asset sale.  In both instances, capital 
gains tax is levied on the gains from the transfer consideration, 
irrespective of whether it is while entering or terminating the 
contract.  If the undertaking or asset has been held for 36 months or 
more before the date of transfer, long-term capital gains tax is levied 
at 20%, and where the period of holding is less than 36 months, 
short-term capital gains tax is levied at 30 to 40%.  Additional 
surcharge may be added for determining the total tax liability.  
Further, when employees are transferred as part of the business, 
payments made to them shall be subject to withholding tax 
deductions.  Furthermore, there could be potential Goods and 
Service Tax implications if the transfer is viewed as supply of 
services. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

The supplier is entitled to the input tax credit on inputs/input 
services used in relation to the provision of services.  

9.3 What other tax issues may arise? 

Some other tax issues that could possibly trigger pertain to: 
■ Double taxation treaties – Some key tax treaties, like the ones 

between India and Mauritius and Singapore, have been 
amended to limit exemption from capital gains.  This has led 
to greater scrutiny by tax authorities where one of the 
transacting entities is from these “erstwhile” tax havens.  

■ Transfer pricing – In case of captive units, it is important that 
the pricing is at arm’s-length, failing which such transactions 
are scrutinised for transfer pricing.  
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■ General anti-avoidance rule – This rule allows tax 
authorities to completely disregard all arrangements that, in 
its view, may have been entered into with the sole intent of 
avoiding tax.  

 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Service Level Agreements (SLAs) are a very critical component of 
any outsourcing transaction, and parties have full freedom to 
determine all the key commercial terms of an SLA.  Generally, they 
capture the nature of service, specifications, service levels, 
commitments for effective support, and other important matters.  
The customer typically proposes the initial pointers for service 
levels, based on which the initial draft is prepared, negotiated and 
agreed upon.  SLAs are periodically updated and revised based on 
how the project is progressing.  In case of any breach, SLAs also 
provide for penalty and/or termination.  They expire upon 
performance of the services.  
Service credits are essentially amounts that are deducted by the 
customer from the amounts payable to the supplier, if the supplier 
fails to conform to the performance norms under the SLA.  Most 
outsourcing agreements involving a variable fee factor allow for 
service credits.  In some creatively drafted agreements, the supplier 
is allowed to extinguish the credits given to the customer or 
accumulate its own credits that can then be set-off against those 
accumulated by the customer.  
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

In case the supplier breaches, the customer has multiple remedies, 
namely: 
■ Damages and penalties – The right to claim and quantum of 

damages accrues under the Contract Act.  However, in most 
contracts, parties agree on liquidated damages (LDs).  While 
damages in India are always “actual” and not indirect or 
consequential, LDs are deemed to be a pre-estimate of the 
loss arising out of a breach.  Therefore, if the contract 
provides for LDs, the aggrieved party needs to prove breach, 
and not “actual” loss.  If the contract is silent on LDs, then 
the claimant has to prove breach and “actual” loss of the 
amount so claimed as damages.  

■ Specific performance – The right to seek specific 
performance is governed under the Specific Relief Act.  It 
allows courts to direct performance of the contract, provided 
certain circumstances do not arise, such as the aggrieved 
party agreeing to substituted performance, or where the 
contract is, by its nature, determinable.   

■ Injunction – In case of any urgent relief, the aggrieved party 
can seek an injunction restraining or directing the other party 
to perform a certain act.  Where there is a risk of confidential 
information being breached or IP being compromised, 
injunction is the most sought-after remedy.  

■ Criminal case – In some rare cases, customers may also be in 
a position to initiate criminal proceedings such as for fraud, 
criminal breach of trust, and financial embezzlement.  

■ Insolvency – The Insolvency and Bankruptcy Code allows an 
operational creditor to initiate insolvency proceedings 

against its debtor for non-payment of undisputed dues.  Since 
the consequences of insolvency are severe, in most cases, 
parties attempt to settle their debts outside court.  However, if 
any litigation or arbitration proceedings are initiated to 
recover the debt, insolvency proceedings cannot be initiated 
on account of an underlying dispute.  

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

From a customer’s perspective, it is preferable to not agree on 
limitation of liability clauses, so that the supplier has uncapped 
liability for breach.  Further, the customer must emphasise on (i) the 
supplier’s insurance covenants to ensure that all risks are reasonably 
insured, and (ii) retaining audit and inspection rights to be able to 
monitor contract performance, especially where payments are 
milestone-based.  Furthermore, clauses pertaining to representations 
and warranties, indemnity, non-compete and non-solicitation, and 
confidentiality require special care.  

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical supplier warranties include its legal competence to perform 
obligations, having all relevant regulatory permits, IP ownership, 
adequate resources for delivery of services, expertise of employees, 
compliance with local laws, absence of pending proceedings, data 
security and anti-corruption practices.  
With respect to indemnities, the supplier is generally required to 
indemnify for breach of confidentiality and data protection 
obligations, third party IP infringement claims, and loss arising out 
of breach of applicable laws, service level warranties, fraud, gross 
negligence or wilful misconduct.  Often specific indemnities are 
also identified based on the nature of the transaction.  
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

It is very common for customers to require the supplier to obtain 
contractor all risk insurance equivalent to the consideration value, 
general property and product liability insurances, and those which 
are mandatory under applicable law such as public liability and 
employee’s compensation insurance.  Of late, customers also seek 
that the supplier takes out adequate D&O and cyber security 
insurances.  
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Outsourcing agreements can be for a fixed time with the option to 
extend the term mutually.  Parties can also agree to terminate for 
convenience by giving notice and/or payment of determined 
amounts as termination payout.  These two options substantially 
reduce the risk of claims for damages.  
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Further, it is common for parties to agree on termination for force 
majeure, breach of contract, bankruptcy, change of control and 
ownership, fraud and misrepresentation, negligence and wilful 
misconduct.  Termination on these grounds is likely to result in a 
dispute and claim for damages.  

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, parties can exclude or include additional termination rights, 
such as notice delivery modality, notice period, mandatory default 
cure period, suspension of contractual rights, reasonable assistance 
for smooth transition, and post-termination non-compete and non-
solicitation obligations.  

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There are no mandatory local laws that override contractual 
termination rights.  Nevertheless, general contracting law principles 
require termination and post-termination related clauses to be 
reasonable, and hence, one-sided clauses are best avoided.  For 
instance, post-termination non-compete and non-solicitation clauses 
should be for a reasonable duration that is essential to safeguard a 
party’s interest, depending on the nature of services, customer’s 
business, contract term and other relevant factors.  Prolonged 
durations are more likely to be viewed as restrictions on one’s right 
to carry trade and business, and consequently, ruled invalid.  
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Based on the nature of IP, it can be protected contractually or 
through registration with the relevant authority, or both.  Any IP 
disclosed during the transaction is usually covered as confidential 
information and protected contractually.  On the other hand, IP such 
as trademarks and copyrights are either licensed, transferred, or 
specifically acknowledged as non-transferable and belonging to 
either the customer or supplier.  The customer should try and ensure 
that all its IP is either registered or filed for registration.  If not, 
stringent representation and warranties ought to be taken.  
Further, under Indian law, ownership of all copyrightable work (like 
source and object codes, formulae, and know-how) automatically 
vests with the employer.  Thus, it is important that all of the 
supplier’s employees have clauses confirming this in their 
employment terms.  As far as patents are concerned, there is no 
automatic assignment and, therefore, any new invention has to be 
specifically assigned by all those who have worked upon it, 
including any independent consultants.  With respect to trademarks, 
the transfer or licence, as the case may be, should be registered with 
the Indian trademark registry.  

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

No, there is no statutory protection for know-how, trade secrets and 
confidential information.  These are always protected through the 
contract.  

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no implied rights, unless expressly agreed upon.  

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

This depends upon the nature of the transaction and the contracted 
terms.  For instance, if the contract stipulates that the customer shall 
have unfettered access to all IP, know-how, and confidential 
information pertaining to the transaction post-termination, then it 
can assert such rights.  However, if the supplier considers that some 
information has no bearing with the transaction and as such is not 
covered within the scope of the contract, it can prevent the customer 
from accessing such information.  
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Parties can contractually limit and/or exclude their liability.  The 
supplier can limit liability by capping it to the contract value, or a 
certain percentage thereof.  In instances where payments are 
milestone-based, liability can be capped to the amount linked with 
the defaulted milestone.  Where the contract is silent, the Contract 
Act allows the aggrieved party to claim damages only for breach 
circumstances that arose naturally in the usual course of things, or 
those which parties knew are likely to ensue from the breach.  In any 
event and notwithstanding the contractual terms, the Contract Act 
does not allow a party to claim indirect or consequential damages.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, parties can agree on a financial cap.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Most outsourcing contracts refer disputes to institutional arbitration 
(like ICC, SIAC) before a panel of three arbitrators, where each party 
nominates one arbitrator and the two nominated arbitrators then 
appoint the chairperson.  The arbitration seat is typically fixed as the 
customer’s or supplier’s location, or a neutral venue.  However, 
before invoking arbitration, contracts contemplate that parties’ senior 
management formally meet and attempt to settle their differences, 
failing which arbitration is invoked.  There is also an increasing trend 
to opt for formal mediation through mediation centres. 
In instances where ad hoc arbitration is preferred and where Indian 
law governs the contract, the Arbitration & Conciliation Act 
regulates the proceedings.  The said Act was amended in 2015 
requiring conclusion of all arbitration proceedings within 12 
months, extendable to another six months with parties’ consent.  If 
these timelines are not met, the mandate of arbitrators can terminate. 
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Further, it is common for parties to agree on termination for force 
majeure, breach of contract, bankruptcy, change of control and 
ownership, fraud and misrepresentation, negligence and wilful 
misconduct.  Termination on these grounds is likely to result in a 
dispute and claim for damages.  

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, parties can exclude or include additional termination rights, 
such as notice delivery modality, notice period, mandatory default 
cure period, suspension of contractual rights, reasonable assistance 
for smooth transition, and post-termination non-compete and non-
solicitation obligations.  

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There are no mandatory local laws that override contractual 
termination rights.  Nevertheless, general contracting law principles 
require termination and post-termination related clauses to be 
reasonable, and hence, one-sided clauses are best avoided.  For 
instance, post-termination non-compete and non-solicitation clauses 
should be for a reasonable duration that is essential to safeguard a 
party’s interest, depending on the nature of services, customer’s 
business, contract term and other relevant factors.  Prolonged 
durations are more likely to be viewed as restrictions on one’s right 
to carry trade and business, and consequently, ruled invalid.  
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Based on the nature of IP, it can be protected contractually or 
through registration with the relevant authority, or both.  Any IP 
disclosed during the transaction is usually covered as confidential 
information and protected contractually.  On the other hand, IP such 
as trademarks and copyrights are either licensed, transferred, or 
specifically acknowledged as non-transferable and belonging to 
either the customer or supplier.  The customer should try and ensure 
that all its IP is either registered or filed for registration.  If not, 
stringent representation and warranties ought to be taken.  
Further, under Indian law, ownership of all copyrightable work (like 
source and object codes, formulae, and know-how) automatically 
vests with the employer.  Thus, it is important that all of the 
supplier’s employees have clauses confirming this in their 
employment terms.  As far as patents are concerned, there is no 
automatic assignment and, therefore, any new invention has to be 
specifically assigned by all those who have worked upon it, 
including any independent consultants.  With respect to trademarks, 
the transfer or licence, as the case may be, should be registered with 
the Indian trademark registry.  

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

No, there is no statutory protection for know-how, trade secrets and 
confidential information.  These are always protected through the 
contract.  

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no implied rights, unless expressly agreed upon.  

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

This depends upon the nature of the transaction and the contracted 
terms.  For instance, if the contract stipulates that the customer shall 
have unfettered access to all IP, know-how, and confidential 
information pertaining to the transaction post-termination, then it 
can assert such rights.  However, if the supplier considers that some 
information has no bearing with the transaction and as such is not 
covered within the scope of the contract, it can prevent the customer 
from accessing such information.  
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Parties can contractually limit and/or exclude their liability.  The 
supplier can limit liability by capping it to the contract value, or a 
certain percentage thereof.  In instances where payments are 
milestone-based, liability can be capped to the amount linked with 
the defaulted milestone.  Where the contract is silent, the Contract 
Act allows the aggrieved party to claim damages only for breach 
circumstances that arose naturally in the usual course of things, or 
those which parties knew are likely to ensue from the breach.  In any 
event and notwithstanding the contractual terms, the Contract Act 
does not allow a party to claim indirect or consequential damages.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, parties can agree on a financial cap.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Most outsourcing contracts refer disputes to institutional arbitration 
(like ICC, SIAC) before a panel of three arbitrators, where each party 
nominates one arbitrator and the two nominated arbitrators then 
appoint the chairperson.  The arbitration seat is typically fixed as the 
customer’s or supplier’s location, or a neutral venue.  However, 
before invoking arbitration, contracts contemplate that parties’ senior 
management formally meet and attempt to settle their differences, 
failing which arbitration is invoked.  There is also an increasing trend 
to opt for formal mediation through mediation centres. 
In instances where ad hoc arbitration is preferred and where Indian 
law governs the contract, the Arbitration & Conciliation Act 
regulates the proceedings.  The said Act was amended in 2015 
requiring conclusion of all arbitration proceedings within 12 
months, extendable to another six months with parties’ consent.  If 
these timelines are not met, the mandate of arbitrators can terminate. 
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In a few rare instances, parties prefer to litigate instead of invoking 
arbitration.  In such cases, the contract mentions which court shall 
exercise exclusive jurisdiction to adjudicate the dispute.  
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

The underlying principle of the Contract Act requires contracting 
parties to act in good faith.  The good faith requirement allows an 
aggrieved party to claim damages, even in the absence of an express 
contractual right, and multiple judicial precedents recognise the 
principle of good faith and reasonableness while enforcing 
contracts.  
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Chapter 11

Portolano Cavallo

Marco Blei

Luca Gambini

Italy

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)?  

Under Italian law, outsourcing agreements are not specifically 
regulated, save for certain specific rules set out in certain highly 
regulated sectors.  Generally, the rules applicable to such 
agreements are included in the Italian Civil Code, and in particular: 
(a) the general provisions concerning contracts (e.g. contracts’ 
requisites, effects, interpretation, assignment – see Articles 1321 et 
seq. of the Civil Code); and (b) the provisions concerning supply 
contracts (see Articles 1559 et seq. of the Civil Code) and works and 
service contracts (see Articles 1655 et seq. of the Civil Code). 
Particular rules apply to certain types of outsourcing transactions: 
(A) IT transactions 
The outsourcing of IT and cloud services, to the extent it entails 
processing of personal data, is subject to the provisions set out by 
the Regulation (EU) 679/2016 and by the Italian Data Protection 
Code (Legislative Decree No. 196/2003) as recently amended by 
Legislative Decree no. 101 of 2018 (see question 8.1 below).  
In addition, the Italian Data Protection Authority (Garante per la 
protezione dei dati personali) has issued several resolutions on data 
protection impacting also on outsourcing services. 
Additional requirements apply when IT and cloud services are 
outsourced by financial services firms (see question 1.3 below). 
(B) Telecommunications 
Telecommunication services are regulated by the Electronic 
Communications Code (Legislative Decree No. 259/2003) and by 
the resolutions issued by the Italian Communications Authority 
(Autorità per le Garanzie nelle Comunicazioni – AGCOM) and the 
Ministry of Economic Development (Ministero dello Sviluppo 
Economico – MISE). 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies?  

Outsourcing contracts in the public sector are regulated by the Code 
on Public Contracts (Legislative Decree No. 50/2016).  

Providers of outsourcing services to the public administration must 
comply with specific rules governing the public connectivity system 
(the Digital Administration Code – Legislative Decree No. 82/2005, 
and the related technical rules issued by the Agency for Digital Italy 
(Agenzia per l’Italia Digitale – AGID)). 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

(A) Overview 
Outsourcing by financial services firms (including banking, 
payment, investment and insurance entities) is thoroughly regulated 
and governed by similar principles across the relevant sectors. 
Consistently with the EU framework, outsourcing shall not result in 
the outsourcer becoming a letter-box entity (i.e. by delegating to the 
service provider its core business), or in posing threats to the service 
level provided to customers. 
Moreover, specific measures shall be implemented to comply with 
local outsourcing regulations relating to: (i) contractual clauses to 
be set out (e.g. to ensure business continuity in case of early 
termination); (ii) internal policies and procedures to be approved by 
the financial services firm’s management body; and (iii) the 
appointment of an outsourcing function-holder.  
Further regulatory provisions are triggered when the outsourcing 
covers internal control functions (i.e. Compliance, Risk 
Management and Internal Audit), or “critical activities” –  which, if 
provided inefficiently, could result in the failure of the firm 
providing the financial services to meet the licensing requirements.  
The outsourcing of critical activities is thus subject to a prior 
approval by Regulators and the relevant agreement shall include 
additional mandatory clauses. 
As to current supervisory trends, Competent Authorities are also 
closely monitoring intra-group arrangements and cyber and IT risks 
associated with outsourcing of tech and cloud services, by 
increasingly conducting local market surveys. 
Below are summarised the main relevant regulations.  
(B) Banking and payment services firms 
The Bank of Italy has competence over the outsourcing of certain 
functions by banks and payment institutions, among others. 
The regulatory framework is based upon the following: 
a) Bank of Italy Circular No. 285 of 17 December 2013, which 

sets out comprehensive rules on the banking business and 
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1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)?  

Under Italian law, outsourcing agreements are not specifically 
regulated, save for certain specific rules set out in certain highly 
regulated sectors.  Generally, the rules applicable to such 
agreements are included in the Italian Civil Code, and in particular: 
(a) the general provisions concerning contracts (e.g. contracts’ 
requisites, effects, interpretation, assignment – see Articles 1321 et 
seq. of the Civil Code); and (b) the provisions concerning supply 
contracts (see Articles 1559 et seq. of the Civil Code) and works and 
service contracts (see Articles 1655 et seq. of the Civil Code). 
Particular rules apply to certain types of outsourcing transactions: 
(A) IT transactions 
The outsourcing of IT and cloud services, to the extent it entails 
processing of personal data, is subject to the provisions set out by 
the Regulation (EU) 679/2016 and by the Italian Data Protection 
Code (Legislative Decree No. 196/2003) as recently amended by 
Legislative Decree no. 101 of 2018 (see question 8.1 below).  
In addition, the Italian Data Protection Authority (Garante per la 
protezione dei dati personali) has issued several resolutions on data 
protection impacting also on outsourcing services. 
Additional requirements apply when IT and cloud services are 
outsourced by financial services firms (see question 1.3 below). 
(B) Telecommunications 
Telecommunication services are regulated by the Electronic 
Communications Code (Legislative Decree No. 259/2003) and by 
the resolutions issued by the Italian Communications Authority 
(Autorità per le Garanzie nelle Comunicazioni – AGCOM) and the 
Ministry of Economic Development (Ministero dello Sviluppo 
Economico – MISE). 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies?  

Outsourcing contracts in the public sector are regulated by the Code 
on Public Contracts (Legislative Decree No. 50/2016).  

Providers of outsourcing services to the public administration must 
comply with specific rules governing the public connectivity system 
(the Digital Administration Code – Legislative Decree No. 82/2005, 
and the related technical rules issued by the Agency for Digital Italy 
(Agenzia per l’Italia Digitale – AGID)). 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

(A) Overview 
Outsourcing by financial services firms (including banking, 
payment, investment and insurance entities) is thoroughly regulated 
and governed by similar principles across the relevant sectors. 
Consistently with the EU framework, outsourcing shall not result in 
the outsourcer becoming a letter-box entity (i.e. by delegating to the 
service provider its core business), or in posing threats to the service 
level provided to customers. 
Moreover, specific measures shall be implemented to comply with 
local outsourcing regulations relating to: (i) contractual clauses to 
be set out (e.g. to ensure business continuity in case of early 
termination); (ii) internal policies and procedures to be approved by 
the financial services firm’s management body; and (iii) the 
appointment of an outsourcing function-holder.  
Further regulatory provisions are triggered when the outsourcing 
covers internal control functions (i.e. Compliance, Risk 
Management and Internal Audit), or “critical activities” –  which, if 
provided inefficiently, could result in the failure of the firm 
providing the financial services to meet the licensing requirements.  
The outsourcing of critical activities is thus subject to a prior 
approval by Regulators and the relevant agreement shall include 
additional mandatory clauses. 
As to current supervisory trends, Competent Authorities are also 
closely monitoring intra-group arrangements and cyber and IT risks 
associated with outsourcing of tech and cloud services, by 
increasingly conducting local market surveys. 
Below are summarised the main relevant regulations.  
(B) Banking and payment services firms 
The Bank of Italy has competence over the outsourcing of certain 
functions by banks and payment institutions, among others. 
The regulatory framework is based upon the following: 
a) Bank of Italy Circular No. 285 of 17 December 2013, which 

sets out comprehensive rules on the banking business and 
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corporate governance, including outsourcing measures (see 
Part I, Title V, Chapter 8, Section IV and Section VI).  

b) Bank of Italy Supervisory Instructions on Payment and 
Electronic Money Institutions of 17 May 2016, which covers 
outsourcing by payment service firms (see Chapter VI, 
Section II and Section III).  

c) Bank of Italy Circular No. 288 of 3 April 2015, which 
regulates outsourcing by non-bank financial institutions (see 
Title III, Section V and Section VI). 

(C) Investment and asset management firms 
The Bank of Italy and the National Commission on Listed 
Companies and Securities Exchanges (CONSOB) have joint 
competence over the outsourcing of certain functions by investment 
services providers and asset managers. 
Indeed, the main piece of regulation relevant to outsourcing is the 
Bank of Italy and CONSOB joint Regulation of 29 October 2007, as 
subsequently amended (so called “Joint Regulation”). 
EU rules directly applicable to alternative investment fund 
managers also apply to local players (see EU Regulation No. 
231/2013). 
(D) Insurance companies  
The Regulator having competence over the outsourcing of certain 
functions by insurers is the Institute for Insurance Supervision 
(IVASS). 
All the outsourcing matters are governed by the recently enacted 
IVASS Regulation No. 38 of 3 July 2018, which provides for the 
overall corporate governance measures to be adopted by insurers.  
Peculiarly to insurers, specific regulatory requirements apply to the 
outsourcing of the Actuarial Function, pursuant to the Solvency II 
framework. 
Conversely, no specific regulations apply to the outsourcing carried 
out by insurance intermediaries.  

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing agreement to be 
governed by Italian law; therefore, the choice of the law governing 
the agreement is a matter of negotiation.  
There is no generally accepted rule relating to the governing law.  
However, it is obviously advisable that the governing law and the 
jurisdiction are coherent, and therefore that the law governing the 
agreement is that of the country where contractual disputes would 
be potentially litigated. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common outsourcing structures are the following: 
Multi-sourcing, whereby a customer enters into contracts with 
different suppliers for the provision of different services.  The 
customer can take advantage of each supplier’s specialisation, but 
shall also coordinate and ensure interfaces between the different 
suppliers.  
Joint venture or partnership, whereby the customer and the 
supplier set up either a contractual or a corporate joint venture. 

Transfer outsourcing arrangement, whereby, to ensure business 
continuity, the customer transfers certain assets and/or personnel to 
the supplier. 
Simple outsourcing arrangement, whereby the relationship 
between the customer and the supplier is regulated by a simple 
services agreement. 
Captive entity, whereby the customer sets up a wholly-owned 
subsidiary and outsources several business processes and activities 
to this subsidiary. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

In case of outsourcing between private parties, the procurement 
process generally consists of the following steps which may slightly 
vary depending on the value and complexity of the outsourcing: 
■ Request for Information (“RFI”): the customer requests 

information from several potential suppliers with the aim to 
evaluate the market options for the outsourcing, understand 
the capabilities of each supplier and shortlist them, etc.  

■ Request for Proposal (“RFP”): based on the information 
received during the RFI phase, the customer sends a formal 
request outlining the services to a selected list of providers.  
In most of the cases, a draft outsourcing agreement is 
attached to the RFP.  Within the deadline set forth in the RFP, 
the prospective providers provide the customer with their 
commercial and technical offers, including their comments to 
the draft outsourcing agreement.  

■ Due Diligence: the customer selects one or more suppliers 
based on their offers and comments on the draft outsourcing 
agreement.  Due diligence is conducted on the selected 
suppliers, as well as site visits and management and 
employee interviews, in order to better define the scope of the 
outsourcing services and their capability levels.  In a transfer 
outsourcing, the due diligence is also aimed at identifying the 
assets and employees to be transferred. 

■ Negotiation: the customer conducts negotiation with the 
selected supplier.  Sometimes, in order to reduce the costs, 
speed up the finalisation of the procurement process and 
increase competition among the suppliers, the negotiation is 
carried out with several shortlisted suppliers.  

The above-mentioned procurement process is generally adopted by 
medium-large companies and in relation to at least medium-sized 
deals. 
In the public sector, the procurement process is subject to a strict 
regulation set forth in the Code on public contracts (Legislative 
Decree No. 50 of 2016). 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Italian law does not provide for any minimum or maximum term for 
outsourcing agreements.  Therefore, the term of the agreement is 
freely determined by the parties. 

Portolano Cavallo Italy

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 73

© Published and reproduced with kind permission by Global Legal Group, Ltd 



It
al

y

WWW.ICLG.COM74 ICLG TO: OUTSOURCING 2019

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Italian law does not regulate the length of the notice period for 
terminating the contract at will. 
If, notwithstanding the parties’ right to terminate the contract at will, 
no notice period is indicated in the agreement, it must be reasonable 
with respect to the features and the scope of the outsourced services. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Charging methods are usually heavily negotiated and depend on 
several factors, e.g. the term of the agreement and the scope of 
services to be provided. 
Fixed price 
Fixed price schemes are generally used in relation to relatively 
simple outsourcing transactions, whereby significant variations of 
the level and complexity of the services are not expected throughout 
the term of the agreement. 
When a fixed price is provided in the agreement, the parties may 
include a price adjustment mechanism addressing potential 
variations where the level of the services has an impact on the price. 
Cost plus 
The cost plus charging method entails that the price paid by the 
customer consists of the cost of the services plus a certain margin, 
which is usually determined through a mechanism that is aimed at 
sharing the risks and rewards connected with the provision of the 
services between the customer and the service provider. 
Resource-based charges 
Resource-based charging methods are used for outsourcing 
transactions relating to complex services, because they allow the 
smooth management of significant variations in the volumes or 
level of the services without the need to renegotiate the price each 
time.  Under these methods: 
■ the reduction of the volume or level of the services initially 

foreseen leads to a credit in favour of the customer; and 
■ the increase of the volume or level of the services initially 

foreseen leads to a corresponding increase of the prices. 
Increases and decreases of the services may be subject to periodical 
review and to corresponding price balances, so that possible 
increases in the prices occurring in a given period may be set-off 
against possible credits matured by the customer in subsequent 
periods, and vice versa. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Outsourcing agreements frequently include a clause providing for 
adjustment of the price in relation to the inflation rate.  In Italian 
deals, the most commonly used inflation index is that published by 
the Italian Institute for Statistics (Istituto Nazionale di Statistica – 
Istat). 
The agreements relating to complex outsourcing transactions 
generally provide the establishment of specific steering committees 
composed by business and technical representatives of both parties 

and entrusted with the task of dealing with, and agreeing on, 
changes to the scope and level of the services. 
To prevent disputes and litigation, possible disagreements are 
generally subject to escalation procedures, providing that before 
bringing the case to court, the parties’ respective managing directors 
or CEOs must try to reach an amicable solution to the dispute. 
Agreements relating to the outsourcing of regulated services (e.g. 
financial, insurance and healthcare services) may include clauses 
providing for the automatic amendment of the services (and the 
corresponding price adjustments) in the event of regulatory changes, 
as to ensure that the services are always in compliance with the 
relevant applicable laws and regulations. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

IP rights and licences 
Evidence of any agreement transferring IP rights and software 
licences shall be provided in writing (Section 110, Law No. 633 of 
22 April 1941).  Therefore, the transfer of IP rights/software licences 
by means of an oral agreement is possible but has a limited degree 
of enforceability in case of court disputes. 
Agreements concerning the transfer/license of IP rights (e.g. 
patents, trademarks) can be subject to registration before the Italian 
Patents and Trademarks Office (Ufficio Italiano Brevetti e Marchi – 
UIBM). 
Movable property 
Agreements contemplating the transfer of movable property 
generally do not require special formalities and may be oral.  
However, the transfer of movable property needs to be in writing 
when it concerns registered property (such as cars, boats and 
aeroplanes).  In this case, the agreement shall be recorded in the 
relevant public register. 
The lease or license of movable property does not require any 
specific formality, nor is it subject to registration (however, in this 
latter regard, special rules apply to registered properties).  
Key contracts 
Assignment of contracts to third parties (as the outsourcers may be) 
requires the formal acceptance of the assigned party, unless the 
agreement already allows the possibility of assignment.  
No prior consent by the assigned party is needed for the transfer of 
the agreements included in a business that is transferred to third 
parties, with exception being made only in relation to certain 
categories of agreements (e.g. agreements that are qualified as 
intuitu personae). 
However, a right of withdrawal for just cause is granted to the 
assigned party by law during a period of three months starting from 
notice of the assignment. 
Some formalities may apply according to specific features of the 
lease or licence, as well as of the asset concerned. 
Generally speaking, the sublease of immovable business premises in 
the absence of the landlord’s consent in principle is allowed, 
provided that (i) the business which the property is part of is leased 
or transferred as well (see Law No. 392 of 27 July 1978, Article 36), 
and (ii) proper notification is provided by the tenant to the landlord, 
who may object to the sublease within 30 days for just cause.  
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Data and information 
When the transfer entails a change in the controllership of personal 
data, the data subjects’ consent is in principle required (unless 
another applicable legal ground may apply).  Such consent is 
generally not required in case of share deal.  Please also see the 
answers to the questions in section 8 below. 
Immovable property 
Lease agreements of immovable property having a term exceeding 
nine years must be executed in writing before the notary public. 
In the event that the landlord is also the customer in the context of 
the outsourcing relationship, a temporary and free-of-charge right to 
occupy and use its premises (in whole or in part) during the 
performance of the outsourcing services may be granted by the 
customer to the supplier. 
The formalities required for the transfer of immovable property are 
explained below. 

6.2 What are the formalities for the transfer of land? 

Agreements providing for the transfer of immovable property shall 
be executed in writing and before a notary public, as the signatures 
of the signatories must at least be authenticated. 

6.3 What post-completion matters must be attended to? 

After the execution of an agreement transferring an immovable 
property, the transfer must be registered with the relevant tax 
authority and land register.  The latter is necessary for the purposes 
of legal publicity of the transfer.  

6.4 How is the transfer registered? 

The transfer is registered through the filing of suitable applications 
with the relevant tax authority and land register.  These tasks are 
managed by the notary public who took care of the execution of the 
transfer agreement. 
The transfer of the ownership of an immovable property (land or 
buildings) is subject to: (i) registration tax (the ordinary rate being 
9%, reduced to 2% for residential properties to be used by the owner 
as their main home); (ii) mortgage tax (the ordinary rate being 3% in 
case of transfer of instrumental real estate by nature); (iii) cadastral 
taxes (1% rate or in a fixed amount, depending on the 
circumstances); and (iv) stamp duties (minor duties in general 200 
Euro).  Moreover, disposal made by the VAT tax payer falls in the 
scope of VAT.  
Such transaction is VAT exempt, which generally reduces the 
capacity to recover VAT input.  In case of seller’s option, VAT is 
applied by the buyer according to the reverse charge mechanism.  
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

In the case of a transfer of a business as a going concern or a part 
thereof, the employees are transferred by operation of law.  
According to Article 2112 of the Italian Civil Code, the employment 
relationships of the transferred employees continue, automatically 
and seamlessly, with the transferee, without the need to obtain their 
consent.  On the contrary, the consent of the employees to be 

transferred is always required in relation to all the transactions that 
do not fall within the definition of transfer of a business as a going 
concern. 
Under Article 2555 of the Civil Code, “going concern” means “all 
the assets organized by an entrepreneur for the purpose of carrying 
out the business”; therefore, it may include licences and any 
contract to run the business (including employment contracts), 
machinery, real properties, intangibles, etc.  
The Civil Code defines also a “part of a going concern” as an 
organised operative entity within a going concern, that is identified 
by the transferor and the transferee at the moment of the transfer 
(Article 2112 of the Civil Code).  However, the transferor and 
transferee are not free to determine the part of the going concern to 
be transferred at their sole discretion: according to a settled case law 
of the Italian Supreme Court, the “part of a going concern” is an 
organised business unit, comprising assets and any other resource to 
autonomously run a certain business, that must be already existing 
and operative at the time of the transfer. 
The transfer of employees following a change of supplier constitutes 
a transfer of going concern unless the new supplier has its own 
organisation and production structure and a specific business 
identity.  Some collective bargaining agreements contain further 
provisions to be complied with in the case of a change of supplier. 

7.2 On what terms would a transfer by operation of law 
take place? 

The rights of the employees in the case of a transfer of business as a 
going concern are regulated as follows by Article 2112 of the Civil 
Code: 
1) The employment relationships of the transferred employees 

continue seamlessly with the transferee. 
2) Following the transfer of business, the employment 

relationships of the transferred employees continue to be 
regulated by the collective labour agreements (CAs) applied 
by the transferor.  The transferee may elect to apply to 
transferred employees the CAs regulating the employment 
relationship of all its other employees, thus replacing those of 
the transferor, provided that the substituting and the 
substituted CAs are of the same territorial level (e.g. national 
collective agreements or company collective agreements). 

3) If the condition under point 2 is not met (and therefore the 
CAs of the transferor and the transferee are not of the same 
territorial level), the CAs applied by the transferor shall 
continue to govern the employment relationship with the 
transferred employees until their expiration. 

4) The employees shall maintain all the acquired rights, arising 
from the employment relationship, and the transferor and the 
transferee shall be jointly liable for all the credits of the 
transferred employees accrued until the transfer date. 

5) The transfer of the business cannot represent a fair ground to 
dismiss the employees.  

6) Within three months from the transfer, the transferred 
employees may resign with immediate effect in the case as a 
consequence of the transfer they are subject to substantial and 
detrimental changes of the working terms and conditions.  In 
addition, they are entitled to an indemnity equal to the 
monthly salaries that they would have received during the 
contractual notice period. 

The transferee may introduce some changes to the employee 
benefits of the transferred employees, provided that, considered as a 
whole, the new economic treatment is equivalent to the previous 
one.  Any other change to the terms and conditions applicable to the 
transferred employees is subject to their consent. 
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Data and information 
When the transfer entails a change in the controllership of personal 
data, the data subjects’ consent is in principle required (unless 
another applicable legal ground may apply).  Such consent is 
generally not required in case of share deal.  Please also see the 
answers to the questions in section 8 below. 
Immovable property 
Lease agreements of immovable property having a term exceeding 
nine years must be executed in writing before the notary public. 
In the event that the landlord is also the customer in the context of 
the outsourcing relationship, a temporary and free-of-charge right to 
occupy and use its premises (in whole or in part) during the 
performance of the outsourcing services may be granted by the 
customer to the supplier. 
The formalities required for the transfer of immovable property are 
explained below. 

6.2 What are the formalities for the transfer of land? 

Agreements providing for the transfer of immovable property shall 
be executed in writing and before a notary public, as the signatures 
of the signatories must at least be authenticated. 

6.3 What post-completion matters must be attended to? 

After the execution of an agreement transferring an immovable 
property, the transfer must be registered with the relevant tax 
authority and land register.  The latter is necessary for the purposes 
of legal publicity of the transfer.  

6.4 How is the transfer registered? 

The transfer is registered through the filing of suitable applications 
with the relevant tax authority and land register.  These tasks are 
managed by the notary public who took care of the execution of the 
transfer agreement. 
The transfer of the ownership of an immovable property (land or 
buildings) is subject to: (i) registration tax (the ordinary rate being 
9%, reduced to 2% for residential properties to be used by the owner 
as their main home); (ii) mortgage tax (the ordinary rate being 3% in 
case of transfer of instrumental real estate by nature); (iii) cadastral 
taxes (1% rate or in a fixed amount, depending on the 
circumstances); and (iv) stamp duties (minor duties in general 200 
Euro).  Moreover, disposal made by the VAT tax payer falls in the 
scope of VAT.  
Such transaction is VAT exempt, which generally reduces the 
capacity to recover VAT input.  In case of seller’s option, VAT is 
applied by the buyer according to the reverse charge mechanism.  
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

In the case of a transfer of a business as a going concern or a part 
thereof, the employees are transferred by operation of law.  
According to Article 2112 of the Italian Civil Code, the employment 
relationships of the transferred employees continue, automatically 
and seamlessly, with the transferee, without the need to obtain their 
consent.  On the contrary, the consent of the employees to be 

transferred is always required in relation to all the transactions that 
do not fall within the definition of transfer of a business as a going 
concern. 
Under Article 2555 of the Civil Code, “going concern” means “all 
the assets organized by an entrepreneur for the purpose of carrying 
out the business”; therefore, it may include licences and any 
contract to run the business (including employment contracts), 
machinery, real properties, intangibles, etc.  
The Civil Code defines also a “part of a going concern” as an 
organised operative entity within a going concern, that is identified 
by the transferor and the transferee at the moment of the transfer 
(Article 2112 of the Civil Code).  However, the transferor and 
transferee are not free to determine the part of the going concern to 
be transferred at their sole discretion: according to a settled case law 
of the Italian Supreme Court, the “part of a going concern” is an 
organised business unit, comprising assets and any other resource to 
autonomously run a certain business, that must be already existing 
and operative at the time of the transfer. 
The transfer of employees following a change of supplier constitutes 
a transfer of going concern unless the new supplier has its own 
organisation and production structure and a specific business 
identity.  Some collective bargaining agreements contain further 
provisions to be complied with in the case of a change of supplier. 

7.2 On what terms would a transfer by operation of law 
take place? 

The rights of the employees in the case of a transfer of business as a 
going concern are regulated as follows by Article 2112 of the Civil 
Code: 
1) The employment relationships of the transferred employees 

continue seamlessly with the transferee. 
2) Following the transfer of business, the employment 

relationships of the transferred employees continue to be 
regulated by the collective labour agreements (CAs) applied 
by the transferor.  The transferee may elect to apply to 
transferred employees the CAs regulating the employment 
relationship of all its other employees, thus replacing those of 
the transferor, provided that the substituting and the 
substituted CAs are of the same territorial level (e.g. national 
collective agreements or company collective agreements). 

3) If the condition under point 2 is not met (and therefore the 
CAs of the transferor and the transferee are not of the same 
territorial level), the CAs applied by the transferor shall 
continue to govern the employment relationship with the 
transferred employees until their expiration. 

4) The employees shall maintain all the acquired rights, arising 
from the employment relationship, and the transferor and the 
transferee shall be jointly liable for all the credits of the 
transferred employees accrued until the transfer date. 

5) The transfer of the business cannot represent a fair ground to 
dismiss the employees.  

6) Within three months from the transfer, the transferred 
employees may resign with immediate effect in the case as a 
consequence of the transfer they are subject to substantial and 
detrimental changes of the working terms and conditions.  In 
addition, they are entitled to an indemnity equal to the 
monthly salaries that they would have received during the 
contractual notice period. 

The transferee may introduce some changes to the employee 
benefits of the transferred employees, provided that, considered as a 
whole, the new economic treatment is equivalent to the previous 
one.  Any other change to the terms and conditions applicable to the 
transferred employees is subject to their consent. 
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7.3 What employee information should the parties 
provide to each other? 

As a general practice, during the negotiations, the transferor shall 
communicate to the transferee the information related to the main 
terms and conditions applied to its employees involved in the 
transaction.  There is no specific obligation provided by law in this 
respect. 
Provided that the transferor’s business has more than 15 employees 
(regardless that the transfer involves only a part of its business, with 
less than 16 employees) and at least one of them is going to be 
transferred, the parties of a transfer must comply with a consultation 
procedure with the trade unions, i.e. the work councils of the 
transferor and the transferee (Rappresentanze sindacali aziendali 
and Rappresentanze unitarie aziendali), and the trade unions that 
signed the CAs applied to them.  If there is no work council, the 
transferor and the transferee are required to inform the local bodies 
of the most representative unions in the relevant industry. 
In general, the labour consultation procedure includes the following 
phases: 
■ Phase one – at least 25 days before the execution of the 

transfer agreement, the transferor and the transferee shall 
send a joint notice letter to the trade unions, informing them 
about: 
a) the expected date of the proposed transfer of the going 

concern; 
b) the reasons of such transfer; 
c) the economic, legal and social consequences of the 

transaction on the employees (e.g. potential changes of 
place of work, changes on the CAs applicable to them); 
and  

d) the expected changes/measures to be adopted towards the 
employees. 

■ Phase two – within seven days from the receipt of the notice 
letter, the trade unions may send to the transferor and 
transferee a written request of consultation about the 
proposed transaction.  In this case, the transferor and the 
transferee shall arrange a meeting with the trade unions 
within the subsequent seven days from the receipt of their 
written request. 

■ Phase three – the consultation procedure is considered as 
completed in the following events: (a) the transferor and the 
transferee reach an agreement with the trade unions; or (b) no 
agreement is reached within 10 days from the starting of the 
consultation procedure.  

Failure to comply with the aforementioned procedure, entitles the 
trade union to request the labour court (Tribunale del Lavoro) the 
issue of an injunction against the transferor and the transferee.  In 
this case, the court may either: 
a. order that the parties comply with the above described 

procedure; 
b. declare that all the measures adopted in relation to the 

transferred employees are suspended; and 
c. apply to the parties a criminal fine ranging from EUR 154 to 

EUR 1,549. 
Within five days of the transfer, all the transferred employers shall 
notify thereof the relevant labour office (Centro per l’Impiego). 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In case the outsourcing qualifies as a transfer of a business as a 

going concern, the employer cannot on that ground dismiss the 
employees.  
However, the employer is allowed to dismiss its employees on 
different grounds (e.g. business reorganisation) in compliance with 
the relevant applicable procedures.  
In case, as a consequence of the transfer, the transferee intends to 
proceed with a business reorganisation leading to possible 
individual or collective redundancies, this information must be 
disclosed in the notice letter to be sent to the trade union within the 
consultation procedure described in question 7.3. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

If the transferee decides to apply its CAs, thus replacing the ones 
applied by the transferor, the transferee should proceed with the 
harmonisation of the terms and conditions of the transferred 
employees with those of its existing workforce, through a 
negotiation with the trade union representatives.  
Further changes to the terms and conditions of the employment 
contract (not due to the application of new CAs) need to be 
negotiated with and agreed by the employees. 

7.6 Are there any pensions considerations? 

Following the transfer of business, the obligation to pay social 
security contributions is transferred to the transferee automatically 
and by operation of law.  
No further impact on the accruals of public pension contributions is 
registered in connection with the transfer of business.  
On the contrary, the transfer of business may entail the termination 
of the private pensions or healthcare schemes granted to the 
transferred employees by the transferor. 

7.7 Are there any offshore outsourcing considerations? 

Specific restrictions as to offshore outsourcing are provided by the 
regulations governing certain sectors, which specify the 
requirements for carrying out determined services, e.g. journalism 
and press, banking and insurance sectors, etc. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

General requirements.  The EU General Data Protection 
Regulation 2016/679 (GDPR) and the Italian Data Protection Code 
(Legislative Decree no. 196/2003), as subsequently amended, set 
forth the applicable rules to the processing of personal data.  In 
particular, Legislative Decree no. 101/2018 (the “GDPR Decree”) 
entered into force in September 2018 and: (i) adapted the pre-
existing data protection legislation to the GDPR, by repealing those 
statutory provisions that were incompatible with the GDPR; (ii) 
specified the validity of the resolutions, authorisations, guidelines 
issued by the Italian Data Protection Authority before the GDPR; 
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and (iii) introduced additional provisions for those cases where the 
GDPR provided for specifications or restrictions of its rules by 
Member States’ law.  Additionally, the guidelines, resolutions and 
decisions issued in the past by the Italian Data Protection Authority 
(which remain in force to the extent they are compatible with the 
GDPR) are relevant to outsourcing services. 
Typically, outsourcing transactions are characterised by the 
following roles of the involved parties: 
■ The customer remains the data controller (i.e. the person that 

determines the purposes and the modalities of the data 
processing).  

■ The supplier, on the other hand, usually acts as data processor 
appointed by the customer (i.e. the person processing 
personal data on behalf of the data controller).  

The customer, as data controller, shall enter into a contract or other 
legal act with the supplier acting as data processor and shall give the 
supplier detailed instructions regarding the modalities of the 
processing, including the security measures to be adopted, and shall 
ensure that the processor complies with such instructions.  The 
contract shall have all the minimum content provided for by Article 
28 of the GDPR.   
Subprocessors.  In an outsourcing transaction, it shall be always 
taken into account that where the processor engages another 
processor the same data protection obligations as set out in the 
contract or other legal act between the controller and the processor 
shall be imposed on that other processor by way of a contract or 
other legal act under Union or Italian law. 
The data controller has the following specific obligations towards 
the data subjects (i.e. the individuals that the data refers to): 
■ The data controller shall have specific transparency 

obligations towards the data subjects, both in case the data is 
collected directly from the data subject or when the data is 
obtained through other sources. 

■ The data controller shall ensure that a proper legal ground 
exists for the carried processing operations. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security?  

Appropriate technical and organisational measures to ensure a level 
of security appropriate to the risk of the personal data concerned 
shall always be implemented.  
Security requirements.  The outsourcing agreement shall provide 
for the specific rules governing the security requirements in relation 
to the processing of customers’ data. 
Mechanisms to ensure compliance.  Confidentiality of customers’ 
data shall be specifically addressed by outsourcing contracts.  
Therefore, compliance is usually ensured through contractual 
monitoring and audit procedures. 
Sanctions for non-compliance.  Non-compliance with the GDPR 
could result both in a breach of contract and in sanctions by the 
Italian Data Protection Authority.  In particular, depending on the 
infringement, fines can go up to either (i) EUR 10 million or 2% of 
the global annual turnover, whichever is higher, or (ii) EUR 20 
million or 4% of the global annual turnover, whichever is higher.  In 
addition, the Italian Data Protection Authority may, among others, 
impose a temporary or definitive limitation (including a ban) on 
infringing processing.  Finally, criminal sanctions may apply 
depending on the infringement.  
Banking secrecy.  Banking secrecy is generally recognised as a 
practice adopted by banks, but under Italian law there is no statutory 
definition or a specific regulation thereon.  In any case, sectoral 

provisions of law set out many exceptions to the application of 
banking secrecy practices (e.g. provisions on anti-money 
laundering, anti-mafia provisions, etc.). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Under the Italian Tax Law regime, it depends on the legal 
qualification of the transfers. 
In case the outsourcing does not qualify as a transfer of a business as 
a going concern, VAT applies (at the standard rate of 22%). 
In case the outsourcing qualifies as transfer of business as a going 
concern, the following taxes apply: 
(i) Direct tax 
Seller.  Capital gain on disposal of a going concern is subject to 
IRES at a standard rate of 24%; however, if the business has been 
carried on by the seller for over three years prior to the transfer, the 
seller (if a joint stock company or a limited liability company) may 
opt to tax the capital gain by five equal yearly instalments.  Such 
transfer is not relevant for IRAP purposes.  
Capital loss can reduce taxable income. 
Buyer.  The buyer is not taxable in connection with the purchase of 
a going concern. 
(ii) Indirect tax 
The transaction of a transfer of a going concern is out of the scope 
of VAT. 
The sale of a going concern is subject to: (i) registration tax; (ii) 
mortgage and cadastral taxes (only if going concern includes real 
estate); and (iii) stamp duties. 
Registration tax applies on a proportional basis on the purchase price of 
a going concern (represented by the market value of the assets net of the 
transferred liabilities resulting from the seller’s statutory accounts).  The 
applicable rate differs depending upon the group of assets transferred: (i) 
real estate properties (land and building 9%); and (ii) other assets (e.g. 
goodwill, plant and machinery 3%). 

The seller and the buyer are jointly liable for the payment of 
registration tax. 
Cadastral and mortgage taxes and stamp duties are applied for a 
fixed amount. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Generally, outsourced services are subject to VAT, currently at a 
standard rate of 22%.  VAT leakage may emerge if the recipient of 
the service carried out a business activity exempt from VAT, in 
which case VAT charged by the provider is not deductible.  Such 
amount could be a significant cost for the recipient. 

9.3 What other tax issues may arise? 

Transfer pricing.  In case of agreement between related parties, 
Italian transfer pricing rules apply for corporate tax.  Moreover, in 
the case the outsourcing qualifies as a transfer abroad of a business 
as a going concern, it is advisable to verify that this does not imply 
a goodwill, which is taxable in Italy.  
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7.3 What employee information should the parties 
provide to each other? 

As a general practice, during the negotiations, the transferor shall 
communicate to the transferee the information related to the main 
terms and conditions applied to its employees involved in the 
transaction.  There is no specific obligation provided by law in this 
respect. 
Provided that the transferor’s business has more than 15 employees 
(regardless that the transfer involves only a part of its business, with 
less than 16 employees) and at least one of them is going to be 
transferred, the parties of a transfer must comply with a consultation 
procedure with the trade unions, i.e. the work councils of the 
transferor and the transferee (Rappresentanze sindacali aziendali 
and Rappresentanze unitarie aziendali), and the trade unions that 
signed the CAs applied to them.  If there is no work council, the 
transferor and the transferee are required to inform the local bodies 
of the most representative unions in the relevant industry. 
In general, the labour consultation procedure includes the following 
phases: 
■ Phase one – at least 25 days before the execution of the 

transfer agreement, the transferor and the transferee shall 
send a joint notice letter to the trade unions, informing them 
about: 
a) the expected date of the proposed transfer of the going 

concern; 
b) the reasons of such transfer; 
c) the economic, legal and social consequences of the 

transaction on the employees (e.g. potential changes of 
place of work, changes on the CAs applicable to them); 
and  

d) the expected changes/measures to be adopted towards the 
employees. 

■ Phase two – within seven days from the receipt of the notice 
letter, the trade unions may send to the transferor and 
transferee a written request of consultation about the 
proposed transaction.  In this case, the transferor and the 
transferee shall arrange a meeting with the trade unions 
within the subsequent seven days from the receipt of their 
written request. 

■ Phase three – the consultation procedure is considered as 
completed in the following events: (a) the transferor and the 
transferee reach an agreement with the trade unions; or (b) no 
agreement is reached within 10 days from the starting of the 
consultation procedure.  

Failure to comply with the aforementioned procedure, entitles the 
trade union to request the labour court (Tribunale del Lavoro) the 
issue of an injunction against the transferor and the transferee.  In 
this case, the court may either: 
a. order that the parties comply with the above described 

procedure; 
b. declare that all the measures adopted in relation to the 

transferred employees are suspended; and 
c. apply to the parties a criminal fine ranging from EUR 154 to 

EUR 1,549. 
Within five days of the transfer, all the transferred employers shall 
notify thereof the relevant labour office (Centro per l’Impiego). 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In case the outsourcing qualifies as a transfer of a business as a 

going concern, the employer cannot on that ground dismiss the 
employees.  
However, the employer is allowed to dismiss its employees on 
different grounds (e.g. business reorganisation) in compliance with 
the relevant applicable procedures.  
In case, as a consequence of the transfer, the transferee intends to 
proceed with a business reorganisation leading to possible 
individual or collective redundancies, this information must be 
disclosed in the notice letter to be sent to the trade union within the 
consultation procedure described in question 7.3. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

If the transferee decides to apply its CAs, thus replacing the ones 
applied by the transferor, the transferee should proceed with the 
harmonisation of the terms and conditions of the transferred 
employees with those of its existing workforce, through a 
negotiation with the trade union representatives.  
Further changes to the terms and conditions of the employment 
contract (not due to the application of new CAs) need to be 
negotiated with and agreed by the employees. 

7.6 Are there any pensions considerations? 

Following the transfer of business, the obligation to pay social 
security contributions is transferred to the transferee automatically 
and by operation of law.  
No further impact on the accruals of public pension contributions is 
registered in connection with the transfer of business.  
On the contrary, the transfer of business may entail the termination 
of the private pensions or healthcare schemes granted to the 
transferred employees by the transferor. 

7.7 Are there any offshore outsourcing considerations? 

Specific restrictions as to offshore outsourcing are provided by the 
regulations governing certain sectors, which specify the 
requirements for carrying out determined services, e.g. journalism 
and press, banking and insurance sectors, etc. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

General requirements.  The EU General Data Protection 
Regulation 2016/679 (GDPR) and the Italian Data Protection Code 
(Legislative Decree no. 196/2003), as subsequently amended, set 
forth the applicable rules to the processing of personal data.  In 
particular, Legislative Decree no. 101/2018 (the “GDPR Decree”) 
entered into force in September 2018 and: (i) adapted the pre-
existing data protection legislation to the GDPR, by repealing those 
statutory provisions that were incompatible with the GDPR; (ii) 
specified the validity of the resolutions, authorisations, guidelines 
issued by the Italian Data Protection Authority before the GDPR; 
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and (iii) introduced additional provisions for those cases where the 
GDPR provided for specifications or restrictions of its rules by 
Member States’ law.  Additionally, the guidelines, resolutions and 
decisions issued in the past by the Italian Data Protection Authority 
(which remain in force to the extent they are compatible with the 
GDPR) are relevant to outsourcing services. 
Typically, outsourcing transactions are characterised by the 
following roles of the involved parties: 
■ The customer remains the data controller (i.e. the person that 

determines the purposes and the modalities of the data 
processing).  

■ The supplier, on the other hand, usually acts as data processor 
appointed by the customer (i.e. the person processing 
personal data on behalf of the data controller).  

The customer, as data controller, shall enter into a contract or other 
legal act with the supplier acting as data processor and shall give the 
supplier detailed instructions regarding the modalities of the 
processing, including the security measures to be adopted, and shall 
ensure that the processor complies with such instructions.  The 
contract shall have all the minimum content provided for by Article 
28 of the GDPR.   
Subprocessors.  In an outsourcing transaction, it shall be always 
taken into account that where the processor engages another 
processor the same data protection obligations as set out in the 
contract or other legal act between the controller and the processor 
shall be imposed on that other processor by way of a contract or 
other legal act under Union or Italian law. 
The data controller has the following specific obligations towards 
the data subjects (i.e. the individuals that the data refers to): 
■ The data controller shall have specific transparency 

obligations towards the data subjects, both in case the data is 
collected directly from the data subject or when the data is 
obtained through other sources. 

■ The data controller shall ensure that a proper legal ground 
exists for the carried processing operations. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security?  

Appropriate technical and organisational measures to ensure a level 
of security appropriate to the risk of the personal data concerned 
shall always be implemented.  
Security requirements.  The outsourcing agreement shall provide 
for the specific rules governing the security requirements in relation 
to the processing of customers’ data. 
Mechanisms to ensure compliance.  Confidentiality of customers’ 
data shall be specifically addressed by outsourcing contracts.  
Therefore, compliance is usually ensured through contractual 
monitoring and audit procedures. 
Sanctions for non-compliance.  Non-compliance with the GDPR 
could result both in a breach of contract and in sanctions by the 
Italian Data Protection Authority.  In particular, depending on the 
infringement, fines can go up to either (i) EUR 10 million or 2% of 
the global annual turnover, whichever is higher, or (ii) EUR 20 
million or 4% of the global annual turnover, whichever is higher.  In 
addition, the Italian Data Protection Authority may, among others, 
impose a temporary or definitive limitation (including a ban) on 
infringing processing.  Finally, criminal sanctions may apply 
depending on the infringement.  
Banking secrecy.  Banking secrecy is generally recognised as a 
practice adopted by banks, but under Italian law there is no statutory 
definition or a specific regulation thereon.  In any case, sectoral 

provisions of law set out many exceptions to the application of 
banking secrecy practices (e.g. provisions on anti-money 
laundering, anti-mafia provisions, etc.). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Under the Italian Tax Law regime, it depends on the legal 
qualification of the transfers. 
In case the outsourcing does not qualify as a transfer of a business as 
a going concern, VAT applies (at the standard rate of 22%). 
In case the outsourcing qualifies as transfer of business as a going 
concern, the following taxes apply: 
(i) Direct tax 
Seller.  Capital gain on disposal of a going concern is subject to 
IRES at a standard rate of 24%; however, if the business has been 
carried on by the seller for over three years prior to the transfer, the 
seller (if a joint stock company or a limited liability company) may 
opt to tax the capital gain by five equal yearly instalments.  Such 
transfer is not relevant for IRAP purposes.  
Capital loss can reduce taxable income. 
Buyer.  The buyer is not taxable in connection with the purchase of 
a going concern. 
(ii) Indirect tax 
The transaction of a transfer of a going concern is out of the scope 
of VAT. 
The sale of a going concern is subject to: (i) registration tax; (ii) 
mortgage and cadastral taxes (only if going concern includes real 
estate); and (iii) stamp duties. 
Registration tax applies on a proportional basis on the purchase price of 
a going concern (represented by the market value of the assets net of the 
transferred liabilities resulting from the seller’s statutory accounts).  The 
applicable rate differs depending upon the group of assets transferred: (i) 
real estate properties (land and building 9%); and (ii) other assets (e.g. 
goodwill, plant and machinery 3%). 

The seller and the buyer are jointly liable for the payment of 
registration tax. 
Cadastral and mortgage taxes and stamp duties are applied for a 
fixed amount. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Generally, outsourced services are subject to VAT, currently at a 
standard rate of 22%.  VAT leakage may emerge if the recipient of 
the service carried out a business activity exempt from VAT, in 
which case VAT charged by the provider is not deductible.  Such 
amount could be a significant cost for the recipient. 

9.3 What other tax issues may arise? 

Transfer pricing.  In case of agreement between related parties, 
Italian transfer pricing rules apply for corporate tax.  Moreover, in 
the case the outsourcing qualifies as a transfer abroad of a business 
as a going concern, it is advisable to verify that this does not imply 
a goodwill, which is taxable in Italy.  
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Permanent establishment.  In the case of cross-border transactions, 
it is advisable to verify potential issues of permanent establishment. 
Withholding tax.  Payment to a supplier could be subject to 
withholding tax (e.g. licence). 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The service specification is usually read in combination with the 
service level agreement.  Both documents are the outcome of the 
negotiation of the parties.  
The level of detail of the service level agreement and of the 
specification can vary depending on the applicable pricing scheme 
and other factors.  
It is generally advisable that the activities to be performed by a 
customer are detailed and, more generally, that no grey areas are left 
in the agreement as to the parties’ responsibilities and tasks.  
The outsourcing agreement should also include a mechanism for 
possible revisions of the specifications throughout the term.  
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

In the case the supplier fails to perform its obligations under the 
agreement, the customer has the right to seek for the performance or, 
depending upon the materiality of the breach and the possibility to 
fix it in a given timeframe, the termination of the agreement and 
compensation for damages.  
Pursuant to the Civil Code, only damages that are the direct and 
immediate consequence of the contractual breach can be 
compensated.  These include: (i) the costs and expenses that are the 
immediate consequence of the breach and, absent any fraud/wilful 
misconduct, were foreseeable as possible losses when the agreement 
was entered into (consequential or incidental damages are not 
awarded); and (ii) loss of profits. 
Obviously, the contractual remedies agreed by the parties in the 
context of the agreement apply in addition to those provided for by 
law, outlined above. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The provisions that are frequently included in the agreement to 
protect the customer are the following: 
(i) Auditing.  The customer has the right to review the 

performance by the supplier.  Such mechanism allows the 
customer to identify breaches in their early stages and, 
therefore, minimise their consequences.  The agreement 
should detail, to the extent possible, the timings and the 
modalities of the audits, such as the documentation that the 
supplier is required to provide, the activities that can be done 
by the customer as part of an audit, the supplier’s duty of 
cooperation, the customer’s confidentiality obligations, etc. 

(ii) Disaster recovery and business continuity.  Outsourcing 
agreements require contractual clauses aimed at guaranteeing 
that the operations of the customer are not interrupted also in 

the case of issues that may affect the outsourcer (or, if 
applicable, the customer).  

(iii) Step-in rights.  These mechanisms are aimed at ensuring that 
the customer may take over or outsource to a third party 
certain operations of the supplier in the event of the supplier’s 
failure. 

(iv) Benchmarking.  Such mechanisms, which are common in 
outsourcing agreements with a long duration, compare the 
service levels performed by the supplier against other 
providers in the market.  Usually, they operate only in case of 
failure of price review mechanisms.  Benchmarking is 
generally in favour of the client only, and it very infrequently 
leads to price increases. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

The outsourcing agreement usually provides for proper 
representation and warranties rendered by the supplier, both in 
connection with general aspects (e.g. legal capacity to enter into the 
agreement; compliance with applicable law and regulation; non-
infringement of third party rights) and with the performance of the 
agreed services (e.g. to carry out such services with all reasonable 
care; to meet the agreed specification; to comply with the service 
level agreements; and to ensure that the services will be free from 
errors and/or defects).  
Additional and specific representations and warranties may apply in 
relation to specific aspects of the transaction concerned (e.g. in the 
case of a sale of assets or of business division).  
The contractual indemnities are tailored on the representations and 
warranties given by the parties and on the specific features of the 
transaction (e.g. the outsourced service, the parties and the value of 
the agreement). 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The parties may decide to include in the outsourcing agreement a 
clause on insurance specifying, inter alia, the kind of coverage (e.g. 
property damages, professional liability, employees’ liability, 
injuries or death of the parties’ personnel), the type of insurer, and 
the insured amount. 
Normally, the service provider is covered by a professional liability 
insurance policy and, based on the services at hand, further specific 
coverages may be relevant (e.g. cybersecurity insurance policy 
when IT services are outsourced). 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Material breach 
Pursuant to Articles 1454 to 1456 of the Civil Code: 
(i) the non-breaching party may terminate the agreement in case 

of material breach of the other party, provided that the non-
breaching party formally notifies this to the other party and 
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the latter does not remedy the breach within a term specified 
in the notice.  Such term cannot be shorter than 15 days; and 

(ii) the non-breaching party may immediately terminate the 
agreement for breaches of the other party which are not 
capable of being remedied and breaches which were 
identified as giving right to termination. 

Insolvency events 
Pursuant to Italian bankruptcy law, contractual clauses providing for 
termination of the agreement in case of bankruptcy are not effective.  
Indeed, only the receiver in bankruptcy may decide whether to 
terminate the agreement.  
However, the contract may be terminated in case the customer 
shows that the outsourcer’s specific qualities and skills were a 
deciding factor for the execution of the agreement. 
Withdrawal 
The parties are free to agree one or either party’s right to withdraw 
from the agreement at any time and without any reason.  In this 
regard, the parties can include into the agreement a clause providing 
that the withdrawing party shall pay to the other party a sum and can 
also decide to regulate post-withdrawal services. 

13.2 Can the parties exclude or agree additional 
termination rights? 

As mentioned above, personal skills and characteristics of the 
supplier are often of essential importance in outsourcing contracts.  
Therefore, outsourcing contracts usually provide for additional 
termination rights in favour of the customer (but sometimes also in 
favour of the supplier, depending upon the specific circumstances of 
the case), and the most common is the right of termination in case of 
change of control and transfer of business of a branch thereof. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

Generally speaking, there are no mandatory local laws that may 
have this effect.  However, under Italian law, in performing the 
agreement (and therefore also when enforcing termination rights), 
the parties must always behave correctly and in good faith.  
Moreover, so-called “omnibus” termination clauses (i.e. providing a 
party’s termination right in case of any breach of a party) are not 
enforceable. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights are mainly protected by operation of law, 
and this means that any party’s right that is not expressly transferred 
or licensed to another party of the agreement shall remain the full 
property and ownership of said party. 
Clauses providing for the specific regulation of certain intellectual 
properties (e.g. background, foreground, and sideground intellectual 
property rights of the parties) are frequently included, as to prevent 
litigation post-termination in relation to the ownership of the 
intellectual property rights that are used or created by the parties 
during or as a consequence of the performance of the agreement. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, they are. 
Under Italian law, protection is granted to trade secrets subject to the 
legitimate control of the owner, as long as that information: 
a) is confidential, in the sense that as a whole or in its precise 

configuration and combination of its elements it is not 
generally known or easily accessible for experts and 
operators in the field; 

b) has an economic value inasmuch as it is confidential; and 
c) is subject, by the persons to who have legitimate control over 

it, to measures which are considered reasonably adequate to 
keep the information confidential. 

Protection is also granted to data relating to tests or other 
confidential data, the processing of which entails a considerable 
effort and the presentation of which is conditional upon the 
marketing authorisation of chemical, pharmaceutical or agricultural 
products implying the use of new chemical substances. 
The legitimate owner of the trade secrets has the right to prohibit 
third parties, subject to his consent, from acquiring, disclosing to 
other third parties or using them in an unauthorised manner, except 
for cases in which the third party has obtained them in an 
independent manner by another third party. 
Protection of trade secrets is harmonised throughout the EU through 
the Directive 943/2016, which was implemented in Italy in June 
2018. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

As a general rule, the licences of IP rights owned by the customer 
usually expire when the outsourcing agreement is terminated. 
The agreement generally provides for specific provisions 
concerning the management of: 
1) the materials (e.g. documentation, data and information, 

including confidential information) provided by the customer 
to the supplier for the execution of the outsourcing agreement 
(e.g. clauses providing for the supplier to be obliged to return 
such materials to the customer or to destroy them, providing 
the customer with relevant proof of destruction); and 

2) as mentioned in question 14.1, any foreground IP right, i.e. 
raised from the execution of the agreement by the supplier; 
typically, regulation thereof is strictly connected with 
parameters such as, inter alia, the kind of rights concerned 
and the specific activity carried out by the supplier for 
generating such rights, including the materials used by the 
supplier (e.g. materials incorporating possible pre-existing IP 
rights). 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Given its importance and considering the customer’s need to re-
internalise the outsourced service after the agreement is terminated, 
usually the customer requests the supplier to transfer to the customer 
its know-how on the outsourced services following termination of 
the agreement. 
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On the other hand, the supplier usually makes sure in the agreement 
that any know-how that is not developed by the supplier in the 
performance of the contractual services is owned by the supplier.  
This makes sure that the supplier can use such know-how for other 
customers and also after the termination of the agreement. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Under Italian law, it is forbidden to limit contractual liability in case 
of fraud, wilful misconduct or gross negligence (Article 1229 of the 
Civil Code). 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes.  Indeed, outsourcing agreements usually provide for liability 
caps, obviously subject to the restrictions provided for by Italian law 
and as indicated in the answer to question 15.1. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

In most outsourcing contracts, the parties appoint different 
committees in order to monitor the service carried out by the 
supplier and to deal with possible issues which may be raised in 
connection thereto (e.g. review of price, possible delays).  The 
number of committees and relevant members, level of authority and 
role of such committees may vary depending on the complexity of 
the services. 

In case of disputes, outsourcing agreements may also provide for 
alternative dispute resolution mechanisms, pursuant to which the 
parties must follow a specific procedure before commencing any 
court proceeding.  In the event this procedure is unsuccessful, the 
agreement may provide that litigation should be submitted to a 
specific court or be decided by an arbitral tribunal. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Articles 1175 and 1375 of the Civil Code provide that the parties 
must perform their contractual obligations correctly and in good 
faith.  This is a general rule applicable to any contractual 
relationship, and therefore also to outsourcing agreements.  
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On the other hand, the supplier usually makes sure in the agreement 
that any know-how that is not developed by the supplier in the 
performance of the contractual services is owned by the supplier.  
This makes sure that the supplier can use such know-how for other 
customers and also after the termination of the agreement. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Under Italian law, it is forbidden to limit contractual liability in case 
of fraud, wilful misconduct or gross negligence (Article 1229 of the 
Civil Code). 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes.  Indeed, outsourcing agreements usually provide for liability 
caps, obviously subject to the restrictions provided for by Italian law 
and as indicated in the answer to question 15.1. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

In most outsourcing contracts, the parties appoint different 
committees in order to monitor the service carried out by the 
supplier and to deal with possible issues which may be raised in 
connection thereto (e.g. review of price, possible delays).  The 
number of committees and relevant members, level of authority and 
role of such committees may vary depending on the complexity of 
the services. 

In case of disputes, outsourcing agreements may also provide for 
alternative dispute resolution mechanisms, pursuant to which the 
parties must follow a specific procedure before commencing any 
court proceeding.  In the event this procedure is unsuccessful, the 
agreement may provide that litigation should be submitted to a 
specific court or be decided by an arbitral tribunal. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Articles 1175 and 1375 of the Civil Code provide that the parties 
must perform their contractual obligations correctly and in good 
faith.  This is a general rule applicable to any contractual 
relationship, and therefore also to outsourcing agreements.  
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Chapter 12

Anderson Mōri & Tomotsune Takashi Nakazaki

Japan

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no national laws that specifically regulate outsourcing 
transactions.  Outsourcing is not specifically recognised as a 
commercial or operational concept and is therefore not specifically 
regulated under Japanese law.  As to telecommunications 
outsourcings, any telecommunications carrier or agent shall, before 
the conclusion of a contract of services for general consumers, 
explain the service contents, such as the type of service, the name of 
the telecommunications carrier, points of contact for the 
telecommunications carrier including business hours, and the 
content of telecommunications services to users.  The 
telecommunications carrier (or agent) shall deliver documents 
containing the above matters and make subsequent verbal 
explanations to potential users if necessary.  In relation to business 
process outsourcings and IT outsourcings, there are no additional 
legal or regulatory requirements for business process transactions. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Most public sector services may be outsourced with the exception of 
certain services operated only by public authorities such as tax 
levying and family registration (“koseki”) control.  For example, 
water supply is provided by local government agencies acting as the 
public water supplier.  Under the Water Supply Act, a water supplier 
may outsource water supply management to other water suppliers 
that meet certain economic and technical requirements. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

a) Financial services 
The Financial Service Agency (FSA), which regulates the financial 
service industry, regularly implements inspections of financial 
institutions, such as banks, securities firms and insurance 

companies, and publicly publishes manuals in relation to such 
inspections.  These inspection manuals include points for 
inspection, which function as guidance for financial institutions.  In 
relation to outsourcing, the following points will be inspected: 
■ how the financial institution plans and implements 

outsourcing; 
■ how the financial institution controls risks related to 

outsourcing; and 
■ how the financial institution resolves problematic issues. 
However, even if the FSA identifies concerns in relation to the 
above, there are no criminal penalties, although the FSA may take 
these points into consideration when deciding whether to make an 
order, including an order for the business to submit a business 
improvement plan. 
The manuals described above refer to the security standards for 
computer systems.  When outsourcing, financial institutions must 
comply with these standards and ensure that outsourcing agents 
comply with these standards. 
In 2001, the Bank of Japan, the central bank of Japan that supervises 
the banking industry, published a paper on risk control for the 
outsourcing of financial institution activities.  This paper covers the 
following topics: 
■ how to establish risk control systems when commencing 

outsourcing; 
■ how to monitor risks after the commencement of 

outsourcing; and 
■ how to deal with accidents occurring during outsourcing. 
The paper includes suggestions as to how to carry out outsourcing 
for financial institutions.  It does not prescribe penalties.  The Bank 
of Japan will take the paper into consideration when overseeing 
bank operations. 
b) Medical services transactions 
Under the Medical Care Act, hospital managers must comply with 
standards determined by the Ministry of Health, Labour, and 
Welfare of Japan (MHLW) when they outsource the following 
medical services: 
■ examination of samples; 
■ sterilisation of medical care equipment; 
■ food service to patients in a hospital; 
■ transportation of patients between hospitals; 
■ maintenance of specific medical care equipment; 
■ maintenance of gas equipment for medical care; 
■ cleaning beds and clothes for patients; and 
■ cleaning facilities for medical care. 
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There are no criminal penalties for breach of the above provisions 
under the Medical Care Act. 
c) Legal services transactions 
There are no legal restrictions on the outsourcing of legal services 
from lawyers to outsourcing agents, such as translators, and even 
other lawyers.  
In Japan, lawyers are self-regulated and are not governed by a 
regulatory agency.  From a financial perspective, law firms are 
operated entirely from client fees and other revenues collected from 
members. 
d) Debt collection 
Under the Lawyer Act, dispute resolution services can only be 
operated by lawyers.  Debt collection usually goes together with 
disputes and thus, debt collection outsourcing should only be made 
to lawyers or debt collection servicers approved by the government 
under the Act on Special Measures Concerning Claim Management 
and Collection Businesses. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by local law.  Also, there is no generally accepted norm 
relating to the choice of governing law. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common types of legal structure used for an outsourcing 
transaction are: (i) entrusting certain work to a third party by a 
delegation agreement, a service agreement or a subcontract 
agreement in IT outsourcing and BPO; and (ii) the supply of 
temporary labour by a temporary labour agreement in BPO.  For 
local public services such as libraries and prisons, PPP (Public 
Private Partnership) and PFI (Private Finance Initiative) models are 
used. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The most common type of procurement process that is used to select 
a supplier is tendering. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, there is no requirement on maximum or minimum terms for an 
outsourcing contract under Japanese laws. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, there is no requirement on the length of the notice period that is 
required to terminate an outsourcing contract under Japanese laws. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The most common charging method used in outsourcing 
transactions is a calculation based on the number of staff allocated 
to the outsourcing and the number of days such staff provide these 
services. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The delivery schedule and the location where the outsourcing 
process is performed are important in relation to costs in 
outsourcing transactions. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

There are no formalities required to transfer, lease or license assets 
on an outsourcing transaction. 

6.2 What are the formalities for the transfer of land? 

This is not applicable. 

6.3 What post-completion matters must be attended to? 

This is not applicable. 

6.4 How is the transfer registered? 

This is not applicable. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

There is no relevant labour and employment legislation for 
outsourcing transactions.  In the context of outsourcing, labour and 
employment law would not apply to a change in initial or 
subsequent service providers, or transfers of undertakings or parts of 
undertakings. 
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Japan

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no national laws that specifically regulate outsourcing 
transactions.  Outsourcing is not specifically recognised as a 
commercial or operational concept and is therefore not specifically 
regulated under Japanese law.  As to telecommunications 
outsourcings, any telecommunications carrier or agent shall, before 
the conclusion of a contract of services for general consumers, 
explain the service contents, such as the type of service, the name of 
the telecommunications carrier, points of contact for the 
telecommunications carrier including business hours, and the 
content of telecommunications services to users.  The 
telecommunications carrier (or agent) shall deliver documents 
containing the above matters and make subsequent verbal 
explanations to potential users if necessary.  In relation to business 
process outsourcings and IT outsourcings, there are no additional 
legal or regulatory requirements for business process transactions. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Most public sector services may be outsourced with the exception of 
certain services operated only by public authorities such as tax 
levying and family registration (“koseki”) control.  For example, 
water supply is provided by local government agencies acting as the 
public water supplier.  Under the Water Supply Act, a water supplier 
may outsource water supply management to other water suppliers 
that meet certain economic and technical requirements. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

a) Financial services 
The Financial Service Agency (FSA), which regulates the financial 
service industry, regularly implements inspections of financial 
institutions, such as banks, securities firms and insurance 

companies, and publicly publishes manuals in relation to such 
inspections.  These inspection manuals include points for 
inspection, which function as guidance for financial institutions.  In 
relation to outsourcing, the following points will be inspected: 
■ how the financial institution plans and implements 

outsourcing; 
■ how the financial institution controls risks related to 

outsourcing; and 
■ how the financial institution resolves problematic issues. 
However, even if the FSA identifies concerns in relation to the 
above, there are no criminal penalties, although the FSA may take 
these points into consideration when deciding whether to make an 
order, including an order for the business to submit a business 
improvement plan. 
The manuals described above refer to the security standards for 
computer systems.  When outsourcing, financial institutions must 
comply with these standards and ensure that outsourcing agents 
comply with these standards. 
In 2001, the Bank of Japan, the central bank of Japan that supervises 
the banking industry, published a paper on risk control for the 
outsourcing of financial institution activities.  This paper covers the 
following topics: 
■ how to establish risk control systems when commencing 

outsourcing; 
■ how to monitor risks after the commencement of 

outsourcing; and 
■ how to deal with accidents occurring during outsourcing. 
The paper includes suggestions as to how to carry out outsourcing 
for financial institutions.  It does not prescribe penalties.  The Bank 
of Japan will take the paper into consideration when overseeing 
bank operations. 
b) Medical services transactions 
Under the Medical Care Act, hospital managers must comply with 
standards determined by the Ministry of Health, Labour, and 
Welfare of Japan (MHLW) when they outsource the following 
medical services: 
■ examination of samples; 
■ sterilisation of medical care equipment; 
■ food service to patients in a hospital; 
■ transportation of patients between hospitals; 
■ maintenance of specific medical care equipment; 
■ maintenance of gas equipment for medical care; 
■ cleaning beds and clothes for patients; and 
■ cleaning facilities for medical care. 
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There are no criminal penalties for breach of the above provisions 
under the Medical Care Act. 
c) Legal services transactions 
There are no legal restrictions on the outsourcing of legal services 
from lawyers to outsourcing agents, such as translators, and even 
other lawyers.  
In Japan, lawyers are self-regulated and are not governed by a 
regulatory agency.  From a financial perspective, law firms are 
operated entirely from client fees and other revenues collected from 
members. 
d) Debt collection 
Under the Lawyer Act, dispute resolution services can only be 
operated by lawyers.  Debt collection usually goes together with 
disputes and thus, debt collection outsourcing should only be made 
to lawyers or debt collection servicers approved by the government 
under the Act on Special Measures Concerning Claim Management 
and Collection Businesses. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by local law.  Also, there is no generally accepted norm 
relating to the choice of governing law. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common types of legal structure used for an outsourcing 
transaction are: (i) entrusting certain work to a third party by a 
delegation agreement, a service agreement or a subcontract 
agreement in IT outsourcing and BPO; and (ii) the supply of 
temporary labour by a temporary labour agreement in BPO.  For 
local public services such as libraries and prisons, PPP (Public 
Private Partnership) and PFI (Private Finance Initiative) models are 
used. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The most common type of procurement process that is used to select 
a supplier is tendering. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, there is no requirement on maximum or minimum terms for an 
outsourcing contract under Japanese laws. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, there is no requirement on the length of the notice period that is 
required to terminate an outsourcing contract under Japanese laws. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The most common charging method used in outsourcing 
transactions is a calculation based on the number of staff allocated 
to the outsourcing and the number of days such staff provide these 
services. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The delivery schedule and the location where the outsourcing 
process is performed are important in relation to costs in 
outsourcing transactions. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

There are no formalities required to transfer, lease or license assets 
on an outsourcing transaction. 

6.2 What are the formalities for the transfer of land? 

This is not applicable. 

6.3 What post-completion matters must be attended to? 

This is not applicable. 

6.4 How is the transfer registered? 

This is not applicable. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

There is no relevant labour and employment legislation for 
outsourcing transactions.  In the context of outsourcing, labour and 
employment law would not apply to a change in initial or 
subsequent service providers, or transfers of undertakings or parts of 
undertakings. 

Anderson Mōri & Tomotsune Japan

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 83

© Published and reproduced with kind permission by Global Legal Group, Ltd 



Ja
pa

n

WWW.ICLG.COM84 ICLG TO: OUTSOURCING 2019

7.2 On what terms would a transfer by operation of law 
take place? 

This is not applicable. 

7.3 What employee information should the parties 
provide to each other? 

There is no requirement to provide employee information to the 
other party of an outsourcing contract. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

We have no legislation allowing a customer/supplier to dismiss an 
employee for a reason connected to the outsourcing. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

This is not applicable. 

7.6 Are there any pensions considerations? 

This is not applicable. 

7.7 Are there any offshore outsourcing considerations? 

This is not applicable. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

With reference to personal data protection, the Act on the Protection 
of Personal Information (Law No. 57 of 2003, as amended) (APPI) 
governs the protection of information that is personal in nature.  The 
APPI was largely amended in 2015, and the amendments to the 
APPI were implemented from 30 May 2017. 
Under the current APPI, each government agency has issued 
guidelines regarding the treatment of personal information in the 
areas that fall under the jurisdiction of that agency.  Such guidelines 
set out in more detail the responsibilities of an information handler 
with regard to safeguarding personal information.  After the 
implementation of the amendments, many guidelines will be 
abolished and replaced by the common guidelines issued by the 
Personal Information Protection Committee (PPC), an independent 
comprehensive supervisory authority on the issues of data 
protection.  An information handler should verify whether these 
guidelines apply to it and comply with the applicable guidelines as 
well as the APPI. 
Personal Information Protection Committee 
PPC has issued the following guidelines with respect to personal 
information: 

■ Guidelines on Personal Information Protection. 
The guidelines were published on 30 November 2016.  They contain 
guidance regarding: the general rules; the offshore transfer of 
personal data; book-keeping; verification obligations when 
transferring personal data to a third party; and big data processing. 
Under the APPI, an information handler may not transfer or provide 
personal data to any third party, including other companies within its 
group, unless it obtains the prior consent of the data subject (the 
limitation on transfer).  An exemption is available with respect to 
external contractors providing data management services 
(outsourcing agents) to the extent necessary to achieve the purpose 
of use of the information handler.  Such outsourcing agents are not 
regarded as third parties for the purposes of the general prohibition 
on transfer. 
Under the APPI, where management of personal data is outsourced 
to outsourcing agents, the information handler must appropriately 
supervise the outsourcing agents with respect to the handling of 
personal data.  Further, the information handler must ensure that the 
personal data in the possession of the outsourcing agents is subject 
to the level of protection that is required of the information handler 
under the APPI. 
In this regard, the relevant guidelines issued by each government 
agency should also be obeyed. 
In relation to the amendments, you should pay attention to newly-
introduced international transfer regulations. 
The amended APPI specifically provides that an information 
handler must obtain the prior consent of any data subject whose 
personal data will be provided to a third party located in a foreign 
country including: (i) offshore transfers by way of merger or 
business transfer; (ii) joint use of personal data by several entities; 
and (iii) outsourcing of the handling of personal data, unless the 
foreign country is white-listed under the enforcement rules of the 
amended APPI or the third party receiving the personal data has 
established similarly adequate standards for privacy protection as 
specified in the enforcement rules of the amended APPI.  Under the 
amended APPI, if the data transfer is undertaken by way of merger 
or business transfer, joint use by several entities or through data 
handling outsourcing within Japan, no consent for a third party 
transfer is necessary.  The current APPI does not require consent for 
(i) to (iii) above regardless of whether a domestic or offshore 
transfer is involved. 
According to the published enforcement rules of the amended APPI, 
“similarly adequate standards” means that the practices of the 
information handler handling the personal data accord with the 
requirements for the protection of personal information under the 
amended APPI or that the information handler has obtained 
recognition based on the international frameworks concerning the 
handling of personal information.  According to the guidelines for 
offshore transfers, one of the examples of an acceptable 
international framework is the APEC CBPR system.  So far, no 
white-listed countries have been specified under the rules 
promulgated by the PPC. 
If the data subject’s consent to transfer the personal data to an 
offshore third party was obtained prior to the enforcement of the 
amended APPI, this prior consent for offshore transfer is regarded as 
sufficient under the amended APPI.  No separate consent is required 
upon enforcement of the amended APPI.  If such consent was not 
obtained and the third party does not meet the requirements for 
protection of personal information under the amended APPI, the 
information handler must obtain consent of the data subject if the 
personal data involved is transferred offshore after enforcement of 
the Amended APPI commences.  
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Also, the following measures are recommended to be taken by the 
information handler: 
■ Selection of outsourcing agents: The information handler 

should ensure that the security control measures for the 
personal data implemented by the outsourcing agent are, at 
the very least, equivalent to the security control measures 
required by the APPI.  Where the need arises, the information 
handler should assess the outsourcing agent’s handling of 
personal data in an appropriate and timely manner. 

■ Conclusion of outsourcing agreements: The outsourcing 
agreements should include a provision that the information 
handler will monitor the state of handling of the personal data 
that was outsourced to the outsourcing agent.  Where the 
information handler is in a dominant bargaining position, it 
should not impose an unfair obligation on the outsourcing 
agent such as requiring the outsourcing agent to bear all 
damages arising from any claim by a data subject in disregard 
of the shared duty between them concerning the security 
control measures. 

■ Monitoring of the state of the outsourcing agent’s handling of 
personal data: The information handler and the outsourcing 
agent should mutually review the extent to which the 
personal data is handled in accordance with the outsourcing 
agreement.  Where the information handler does not exercise 
necessary and appropriate supervision over the outsourcing 
agent, it may have to bear responsibility in the case where the 
personal data is further outsourced by the outsourcing agent 
and the personal data is not handled properly by the sub-
outsourcing agent.  Where there is a high risk that secondary 
damages may be incurred as a result of the leakage of the 
outsourced personal data, the information handler should 
exercise a higher level of supervision. 

In order to protect the rights of the data subject, such as consumers, 
and in the interests of transparency, the information handler should 
inform the data subject of the fact that their personal data will be 
outsourced and to what extent.  The level of disclosure to the data 
subject may vary depending on the characteristics of the 
information handler’s business. 
Ministry of Health, Labour and Welfare 
The Ministry of Health, Labour and Welfare of Japan (MHLW) has 
issued the following guidelines in respect of personal information: 
■ Guideline for Handling of Personal Information in the 

Medical and Nursing Care Business Industry. 
Ministry of Internal Affairs and Communications of Japan 
The Ministry of Internal Affairs and Communication of Japan 
(MIC) has issued the following guidelines with respect to the 
protection of personal information in the telecommunication 
industry and the broadcasting industry: 
■ Guideline for Handling of Personal Information in the 

Telecommunication Business; and 
■ Guideline for Handling of Personal Information in the 

Broadcasting Business. 
Financial Services Agency 
The Financial Services Agency of Japan (FSA) has issued the 
Guideline on Protection of Personal Information in the Financial 
Industry. 
FSA Guidelines 
Pursuant to the Guidelines for APPI issued by the FSA, the 
following measures should be taken by the information handler: 
■ Establish criteria and standards for selecting the outsourcing 

agent, including the company organisation to be developed 

by the outsourcing agent and the basic policy and internal 
rules concerning security control of the personal data to be 
developed by the outsourcing agent.  The information handler 
must select an appropriate outsourcing agent in accordance 
with these criteria and standards.  The criteria and standards 
must be periodically reviewed. 

■ Execute an outsourcing agreement with the outsourcing agent 
to ensure the proper handling of the personal data, including 
the following provisions: 
■ the information handler’s right to supervise and monitor 

the outsourcing agent to ensure that the personal data is 
being handled properly, and to receive reports from the 
outsourcing agent on the handling of the personal data; 

■ the prohibition of the outsourcing agent’s use of the 
personal data for any purpose other than the services that 
are outsourced to the outsourcing agent and the 
prevention of leakage, loss or damage to the personal 
data; 

■ the terms and conditions of sub-outsourcing; and 
■ the outsourcing agent’s liability for any leakage, loss of or 

damage to the personal data. 
■ Periodically monitor, supervise and review the activities of 

the outsourcing agent to ensure the personal data is being 
handled properly. 

In the event of a violation of any provisions of the APPI, the PPC or 
the agency overseeing a given information handler’s business field 
(relevant government ministry) may advise the information handler 
to cease the violating activity.  In the event that the information 
handler does not properly respond to government advice and it is 
recognised that important individual rights are on the verge of being 
violated, the PPC may order the information handler to cease the 
violating activity.  If the information handler does not properly 
respond to this government order, the responsible officer or 
employee of the information handler may be subject to a maximum 
penalty of either up to six months’ imprisonment or a fine of up to 
¥300,000.  In such an event, the information handler itself will also 
be subject to a fine of up to ¥300,000. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The Ministry of Internal Affairs and Communication issued the 
Information Security Guidelines for Cloud Service.  The Guidelines 
specify the information security measures to be taken by cloud 
service providers which include organisational and operational 
measures and physical and technological measures.  Also, the 
guidelines indicate risks related to supply chain. 
The Cybersecurity Strategic Headquarters of the Cabinet issued the 
Cybersecurity Policy for Critical Infrastructure Protection, the 
Guidelines for Establishing Safety Principles for Ensuring 
Information Security of Critical Infrastructure and the Risk 
Assessment Guide Based on the Concept of Mission Assurance in 
Critical Infrastructure. 
These Guidelines focus on critical infrastructure service sectors 
such as aviation, airport, chemical, credit card, electric power 
supply, finance, gas supply, information and communication, 
government, logistics, medical, petroleum, rail and water.  Among 
certain critical infrastructure service, the Guidelines require a server 
for important data to be located in Japan. 
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9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Corporate tax, which is imposed on the income of corporations, is 
determined through self-assessment.  The amount of corporate tax 
due at the time the corporation files its tax return may be reduced by 
the amount of income tax of the corporation that is withheld at the 
source.  All corporations, including public corporations, charitable 
organisations, cooperative associations, associations without 
corporate status and ordinary corporations (e.g., a stock company, 
limited liability company or general incorporated association, etc.) 
are required to pay corporate taxes.  However, the analysis in this 
question relates only to ordinary corporations. 
In relation to foreign outsourcing agents, there are various factors 
that affect their taxation, such as whether the foreign outsourcing 
agent has a permanent establishment in Japan, the type of such 
permanent establishment, the existence or non-existence of 
domestic sourced income and the type of such domestic sourced 
income. 
When foreign outsourcing agents have a permanent establishment in 
Japan, such foreign agents become subject to Japanese taxation in 
respect of their domestic sourced income and are required to pay 
self-assessed taxes.  Therefore, it is more beneficial, in general, for 
foreign corporations not to have a permanent establishment in 
Japan.  Under the Corporate Tax Act, a permanent establishment 
may be summarised as a branch, an agent or the carrying out of 
construction work (for a certain period of time).  
To avoid international double taxation, tax treaties are concluded 
between countries.  If there are conflicts between tax treaties and 
Japanese domestic tax laws, tax treaties theoretically should take 
precedence.  The definition and treatment of a permanent 
establishment may depend on provisions found in the relevant tax 
treaties. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

A company’s labour costs in relation to its own employees are not 
subject to taxation.  On the other hand, the fees that a company pays 
to an outsourcing agent are subject to taxation and the company may 
claim a tax deduction on the consumption tax imposed on such cost. 

9.3 What other tax issues may arise? 

Indirect taxes are not chargeable on the services a customer in Japan 
receives from an offshore provider. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

We usually conclude or include a service level agreement (SLA) as 
a part of an outsourcing agreement while outsourcing to IT service 
vendors.  Typically, service levels measure the supplier’s 
performance over a month or some other performance period.  
These service levels can be broken down into three categories: 

continuous service levels; event service levels; and sample service 
levels.  We also find that many IT outsourcing agreements include a 
service credit mechanism, where the customer receives a credit if 
actual supplier performance does not meet the contracted 
performance standard for a service level. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The customer may claim against the supplier’s specific performance 
of its obligations under the relevant outsourcing agreement and 
monetary damages.  The scope of compensation is limited to the 
damage which is caused by and could have been foreseen by the 
supplier at the time of default.  Claims for damages can be made 
even if the agreement has not been terminated. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

We often see financial penalties within a service level agreement for 
customer protection.  In case the supplier fails to meet the service 
level standards, the service provider is liable to pay the penalty 
amount to the customer. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

We sometimes see clauses which warrant that the outsourcing agent 
has sufficient capability to perform outsourced tasks, although this 
is not so common. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

In IT outsourcing, there will be higher risks of data leaking and 
errors in system development.  In Japan, even in the case that an 
outsourcer company has strict data protection policies and internal 
control policies, there have been many incidents where an 
outsourcing agent has leaked secret information and personal data.  
Also, many IT vendors outsource system development work and 
operation work to a foreign country IT vendor and such foreign 
vendors have some failures in their performance. 
An outsourcing company should consider data protection insurance, 
cyber risk insurance and IT business process insurance. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Termination will give rise to a right for the other party to claim for 
damages, unless the contract expressly releases the terminating 
party from liability. 
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13.2 Can the parties exclude or agree additional 
termination rights? 

This is not applicable. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There are no relevant mandatory local laws that will override the 
termination rights that one might expect to see in an outsourcing 
contract.  In Japan, a transaction is regulated under the Subcontract 
Act where it falls within the category of transactions between main 
subcontracting enterprises and subcontractors as provided under the 
Act against Delay in Payment of Subcontract Proceeds, Etc., to 
Subcontractors (Act No. 120 of 1956; referred to as the 
“Subcontract Act” below).  It will also be regulated under 
Subcontract Act where it falls within the category of (1) 
manufacturing contract, (2) repair contract, (3) information-based 
product creation contract, or (4) service contract as provided under 
the Subcontract Act.  The Guidelines on the Application of the Act 
against Delay in Payment of Subcontract Proceeds, Etc., to 
Subcontractors provide guidance on the application of the 
Subcontract Act (Secretary General Notice No. 18 of 2003). 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

There are two kinds of intellectual property in an outsourcing 
transaction – the intellectual property that one party owns prior to 
the transaction and the intellectual property they own after entering 
the transaction.  
On the other hand, during the outsourcing transaction, both parties 
will collaboratively improve or create intellectual property.  In this 
case, since both parties make some contributions together to create 
new intellectual property rights such as patents, and it is difficult to 
determine which party owns the intellectual property rights, it is 
generally advised to clearly specify how these rights are distributed 
in an outsourcing contract. 
Practically speaking, it is essential for both parties to properly 
identify and keep records of their intellectual property in order to 
mitigate intellectual property-related risks, and improve the 
competitiveness of the product or service offered by the enterprise.  
Therefore, an intellectual property due diligence enquiry and audit 
should be undertaken before the final outsourcing plan is 
communicated by the customer to the potential outsourcing 
providers.  
Contracts or other agreements such as licensing agreements 
associated with the intellectual property must be identified.  Any 
assigned or licensed intellectual property used by the interested 
organisation and any intellectual property rights of third parties or of 
employees must be identified and ascertained.  Furthermore, it is 
important to identify any existing or alleged breaches and/or 
infringements of such assignments or licences.  It is also important 
not to omit to determine jurisdiction and enforcement of intellectual 
property rights in case of any dispute that arises.  Termination of the 
outsourcing agreement and relevant exit clauses must always be 
considered by the parties and whether any indemnity against 
infringement is required. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local law? 

Know-how, trade secrets and other business critical confidential 
information are protected under the Unfair Competition Prevention 
Act. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no implied rights for the supplier to continue to use 
licensed IP rights post-termination. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

It is generally not permitted for the customer to gain access to the 
supplier’s know-how post-termination. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

There is no requirement on limiting or excluding liability of a party 
to an outsourcing contract under Japanese law. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, the parties are free to agree a financial cap on liability, unless a 
party is a consumer who is subject to consumer protection. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

We have typical dispute resolution provisions as follows: 
Some large outsourcing service providers require a dispute 
resolution provision that specifies that a court, located in a city 
where the relevant service provider has a headquarter presence, 
should have the exclusive court jurisdiction over disputes between 
the outsourcee and outsourcer.  For international transactions, it is 
common for dispute resolution provisions to specify that all legal 
disputes should be resolved by arbitration procedures. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There is no overriding requirement for a customer and supplier to 
act in good faith and to act fairly according to some objective test of 
fairness or reasonableness under Japanese law.   
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9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Corporate tax, which is imposed on the income of corporations, is 
determined through self-assessment.  The amount of corporate tax 
due at the time the corporation files its tax return may be reduced by 
the amount of income tax of the corporation that is withheld at the 
source.  All corporations, including public corporations, charitable 
organisations, cooperative associations, associations without 
corporate status and ordinary corporations (e.g., a stock company, 
limited liability company or general incorporated association, etc.) 
are required to pay corporate taxes.  However, the analysis in this 
question relates only to ordinary corporations. 
In relation to foreign outsourcing agents, there are various factors 
that affect their taxation, such as whether the foreign outsourcing 
agent has a permanent establishment in Japan, the type of such 
permanent establishment, the existence or non-existence of 
domestic sourced income and the type of such domestic sourced 
income. 
When foreign outsourcing agents have a permanent establishment in 
Japan, such foreign agents become subject to Japanese taxation in 
respect of their domestic sourced income and are required to pay 
self-assessed taxes.  Therefore, it is more beneficial, in general, for 
foreign corporations not to have a permanent establishment in 
Japan.  Under the Corporate Tax Act, a permanent establishment 
may be summarised as a branch, an agent or the carrying out of 
construction work (for a certain period of time).  
To avoid international double taxation, tax treaties are concluded 
between countries.  If there are conflicts between tax treaties and 
Japanese domestic tax laws, tax treaties theoretically should take 
precedence.  The definition and treatment of a permanent 
establishment may depend on provisions found in the relevant tax 
treaties. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

A company’s labour costs in relation to its own employees are not 
subject to taxation.  On the other hand, the fees that a company pays 
to an outsourcing agent are subject to taxation and the company may 
claim a tax deduction on the consumption tax imposed on such cost. 

9.3 What other tax issues may arise? 

Indirect taxes are not chargeable on the services a customer in Japan 
receives from an offshore provider. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

We usually conclude or include a service level agreement (SLA) as 
a part of an outsourcing agreement while outsourcing to IT service 
vendors.  Typically, service levels measure the supplier’s 
performance over a month or some other performance period.  
These service levels can be broken down into three categories: 

continuous service levels; event service levels; and sample service 
levels.  We also find that many IT outsourcing agreements include a 
service credit mechanism, where the customer receives a credit if 
actual supplier performance does not meet the contracted 
performance standard for a service level. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The customer may claim against the supplier’s specific performance 
of its obligations under the relevant outsourcing agreement and 
monetary damages.  The scope of compensation is limited to the 
damage which is caused by and could have been foreseen by the 
supplier at the time of default.  Claims for damages can be made 
even if the agreement has not been terminated. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

We often see financial penalties within a service level agreement for 
customer protection.  In case the supplier fails to meet the service 
level standards, the service provider is liable to pay the penalty 
amount to the customer. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

We sometimes see clauses which warrant that the outsourcing agent 
has sufficient capability to perform outsourced tasks, although this 
is not so common. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

In IT outsourcing, there will be higher risks of data leaking and 
errors in system development.  In Japan, even in the case that an 
outsourcer company has strict data protection policies and internal 
control policies, there have been many incidents where an 
outsourcing agent has leaked secret information and personal data.  
Also, many IT vendors outsource system development work and 
operation work to a foreign country IT vendor and such foreign 
vendors have some failures in their performance. 
An outsourcing company should consider data protection insurance, 
cyber risk insurance and IT business process insurance. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Termination will give rise to a right for the other party to claim for 
damages, unless the contract expressly releases the terminating 
party from liability. 

Anderson Mōri & Tomotsune Japan

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 86

Ja
pa

n

ICLG TO: OUTSOURCING 2019 87WWW.ICLG.COM

13.2 Can the parties exclude or agree additional 
termination rights? 

This is not applicable. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There are no relevant mandatory local laws that will override the 
termination rights that one might expect to see in an outsourcing 
contract.  In Japan, a transaction is regulated under the Subcontract 
Act where it falls within the category of transactions between main 
subcontracting enterprises and subcontractors as provided under the 
Act against Delay in Payment of Subcontract Proceeds, Etc., to 
Subcontractors (Act No. 120 of 1956; referred to as the 
“Subcontract Act” below).  It will also be regulated under 
Subcontract Act where it falls within the category of (1) 
manufacturing contract, (2) repair contract, (3) information-based 
product creation contract, or (4) service contract as provided under 
the Subcontract Act.  The Guidelines on the Application of the Act 
against Delay in Payment of Subcontract Proceeds, Etc., to 
Subcontractors provide guidance on the application of the 
Subcontract Act (Secretary General Notice No. 18 of 2003). 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

There are two kinds of intellectual property in an outsourcing 
transaction – the intellectual property that one party owns prior to 
the transaction and the intellectual property they own after entering 
the transaction.  
On the other hand, during the outsourcing transaction, both parties 
will collaboratively improve or create intellectual property.  In this 
case, since both parties make some contributions together to create 
new intellectual property rights such as patents, and it is difficult to 
determine which party owns the intellectual property rights, it is 
generally advised to clearly specify how these rights are distributed 
in an outsourcing contract. 
Practically speaking, it is essential for both parties to properly 
identify and keep records of their intellectual property in order to 
mitigate intellectual property-related risks, and improve the 
competitiveness of the product or service offered by the enterprise.  
Therefore, an intellectual property due diligence enquiry and audit 
should be undertaken before the final outsourcing plan is 
communicated by the customer to the potential outsourcing 
providers.  
Contracts or other agreements such as licensing agreements 
associated with the intellectual property must be identified.  Any 
assigned or licensed intellectual property used by the interested 
organisation and any intellectual property rights of third parties or of 
employees must be identified and ascertained.  Furthermore, it is 
important to identify any existing or alleged breaches and/or 
infringements of such assignments or licences.  It is also important 
not to omit to determine jurisdiction and enforcement of intellectual 
property rights in case of any dispute that arises.  Termination of the 
outsourcing agreement and relevant exit clauses must always be 
considered by the parties and whether any indemnity against 
infringement is required. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local law? 

Know-how, trade secrets and other business critical confidential 
information are protected under the Unfair Competition Prevention 
Act. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no implied rights for the supplier to continue to use 
licensed IP rights post-termination. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

It is generally not permitted for the customer to gain access to the 
supplier’s know-how post-termination. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

There is no requirement on limiting or excluding liability of a party 
to an outsourcing contract under Japanese law. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, the parties are free to agree a financial cap on liability, unless a 
party is a consumer who is subject to consumer protection. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

We have typical dispute resolution provisions as follows: 
Some large outsourcing service providers require a dispute 
resolution provision that specifies that a court, located in a city 
where the relevant service provider has a headquarter presence, 
should have the exclusive court jurisdiction over disputes between 
the outsourcee and outsourcer.  For international transactions, it is 
common for dispute resolution provisions to specify that all legal 
disputes should be resolved by arbitration procedures. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There is no overriding requirement for a customer and supplier to 
act in good faith and to act fairly according to some objective test of 
fairness or reasonableness under Japanese law.   
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Chapter 13

NautaDutilh Avocats Luxembourg 

Vincent Wellens

Faustine Cachera

Luxembourg

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

a) Business process transactions 
No specific regulations apply to business process transactions.  
They can, however, be subject to certain sector-specific regulations 
(e.g. financial sector regulations as set out below under question 
1.3) or labour regulations (e.g. supply of personnel).   
b) IT transactions 
IT transactions are typically regulated by general Luxembourg 
contract law (and the Civil Code in particular), but are in some 
sectors subject to specific regulations (e.g. IT outsourcing in the 
financial sector, see below “financial services transactions” under 
question 1.3).   
c) Telecommunications transactions 
No specific regulations apply to telecommunications transactions.  
However, if the outsourcing entails the provision of electronic 
communications to the public, the requirements of the amended 
Law of 30 May 2005 on electronic communications network and 
services could apply.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

The outsourcing of public sector activities is regulated by the Act of 
9 April 2018 on public procurement, which provides for specific 
requirements in relation to the award of service agreements by public 
bodies, notably in view of the nature and value of the contract.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

a) Financial services transactions 
The Act of 5 April 1993 on the financial sector, as amended (“the 
Financial Sector Act”), lays down the regulatory principles of 
central administration and internal governance in the financial 

sector and applies to professionals of the financial sector, which 
consists of credit institutions and so-called “PFS” which covers 
specialised PFS, investment firms and support PFS.   
By virtue of Article 41 of such Financial Sector Act, any outsourcing 
(external and intra-group) to non-regulated Luxembourg companies 
and foreign companies is now also allowed, provided there is a 
service contract in place and there is acceptance of the clients in 
accordance with the law or the modalities agreed upon between the 
parties.   
Such acceptance should extend to: (i) the outsourcing of the relevant 
services; (ii) the type of information transmitted within the context 
of such outsourcing; and (iii) the country of establishment of such 
subcontracting entities.  Furthermore, the persons having access to 
confidential information covered by the professional secrecy 
obligation must be subject to a professional secrecy obligation or be 
bound by a non-disclosure agreement.   
The Commission de Surveillance du Secteur Financier (“the 
CSSF”), which is the Luxembourg regulatory authority in the 
financial sector, has furthermore also released several Circulars on 
the interpretation and application of the Financial Sector Act in 
relation to outsourcing: 
■ Circular 17/654 regarding IT outsourcing relying on a cloud 

computing infrastructure, as updated by Circular 19/714 
(“the Cloud Circular”).   

The Cloud Circular applies to every IT outsourcing scheme that is, 
even when partially, based on a cloud computing solution within the 
meaning of the 5 NIST criteria (i.e. on-demand self-service, broad 
network access, resource pooling, rapid elasticity and measured 
service), plus two specific CSSF criteria (no access to data/systems; 
no manual intervention).  Any credit institution, PFS, payment 
institution, e-money institution and investment fund manager which 
intends to carry out an outsourcing relying on a cloud computing 
infrastructure shall keep a register and obtain prior authorisation 
from the CSSF in case of material outsourcing: 
■ Circular 12/552 on the central administration, internal 

governance and risk management, the outsourcing provisions 
of which have been updated by Circular 17/655; this Circular 
applies to credit institutions and investment firms;  

■ Circular 17/656 on administrative and accounting 
organisation and IT outsourcing; this Circular contains 
identical outsourcing provisions to those of Circular 12/552, 
but applies to payment institutions and e-money institutions 
and PFSs other than investment firms; and 

■ Circular 08/350, as amended by Circular CSSF 13/568 on the 
details relating to the amendments introduced by the Act of 
13 July 2007 on markets in financial instruments to “support 
PFS”.   
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Through the above-mentioned Circulars, the CSSF defines the 
conditions under which financial service providers may outsource 
activities, IT-related activities in particular, without infringing the 
regulatory principles of central administration and sound governance.   
The professionals of the financial sector must in particular ensure 
that the outsourcing: 
■ is based on a risk assessment and is consistent with a 

predefined policy based on a risk assessment and validated 
by the board of directors; 

■ is formalised in an agreement including service levels and 
specifications; and 

■ is strictly controlled by the professional of the financial 
sector which ensures its quality and guarantees the protection 
of the customer’s confidential information.   

At EU level, the above-mentioned CSSF Outsourcing Circulars are 
complemented by the revised Guidelines on outsourcing 
arrangements of the European Banking Authority which were 
released on 25 February 2019 and which revise and replace both the 
current guidelines on outsourcing arrangements which date back to 
2006 and the EBA guidelines for the use of cloud service providers 
by financial institutions dating back to 2017.  Such EBA 
outsourcing guidelines form a significant layer of requirements on 
top of the CSSF Outsourcing Circulars requirements.   
Lastly, companies in the financial sector must also comply with the 
Directive 2014/65/EU of 15 May 2014 (MiFID II) and its 
Luxembourg implementing law of 30 May 2018 when outsourcing 
call-recording.   
b) Insurance sector 
The amended Act of 7 December 2015 on the insurance sector 
provides for similar requirements to those foreseen in the Financial 
Sector Act as insurance companies are also regulated, notably by the 
Commissariat aux Assurances (“CAA”), and subject to professional 
secrecy.  The CAA has however not issued any Outsourcing 
Circulars like the CSSF.   
c) Electronic archiving 
The amended Act of 25 July 2015 on electronic archiving allows 
paper documents to be digitalised and stored in an electronic format 
without any loss of probative value if some equivalence conditions 
in terms of the integrity and the authenticity are complied with.  The 
same act also introduces a new category of regulated digitalisation 
and archiving professionals, the outsourcing to whom guarantees 
that the said conditions are met.  The act also foresees in a list of 
obligatory items that must be covered in the contract and in the pre-
contractual documentation with such regulated professionals.   
d) Other 
In a more general fashion, professions that are subject to 
professional secrecy (healthcare professionals, lawyers, etc.) must 
assure that their outsourcing arrangements do not lead to a potential 
breach of their secrecy obligations.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no general legal requirement, but in relation to public sector 
transactions, it is typically one of the requirements included in the 
tender specifications.   
In case of an outsourcing arrangement in the financial sector based 
on a cloud infrastructure, the service contract signed with the cloud 
computing service provider shall be subject to the law of one of the 
EU countries.   

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

1. Service contract with a third party 
Description of structure: the customer enters into an agreement with 
a third party supplier to provide services.  The third party is an 
independent contractor, intervening directly on the customer’s 
premises or using its own infrastructure and employees to perform 
the services.   
This type of outsourcing is generally arranged through a framework 
agreement along with one or several application contract(s) 
(statement of works/service orders).   
Advantages: 
■ Quick implementation.   
■ Cost saving for customer.   
■ Benefit from the know-how of a specialised supplier.   
■ Flexibility.   
Disadvantages: 
■ Less control.   
■ Loss of know-how.   
■ Data protection issues due to the transmission of personal 

data (e.g. conclusion of data processing agreement in 
accordance with Article 28 of the GDPR).   

2. Service contract with a subsidiary 
Description of structure: the customer is part of a group of 
companies and outsources certain activities to one of the 
subsidiaries which already exists or is specifically set up for this 
purpose.   
Advantages: 
■ Control in particular over the employees providing the 

services.   
■ Control in implementing procedures for the handling of 

intellectual property and confidential information.   
■ Specialisation in the specific fields of services.   
■ Ability to manage day-to-day operations.   
Disadvantages: 
■ Time to implement.   
■ Start-up (sunk costs) and recurring costs need to be carefully 

calculated.   
■ Lack of flexibility.   
3. Joint-venture or partnership 
Description of structure: the customer sets up a joint venture or 
partnership with the supplier for the outsourced activity.   
Advantages: 
■ Control on the outsourced activity.   
■ Improvement of quality.   
■ Possibility to provide services to third parties.   
Disadvantages: 
■ Complex to implement.   
■ Time to implement.   
■ Start-up (sunk costs) and recurring costs need to be carefully 

calculated.   
■ Lack of flexibility.   
■ Complex exit.   
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4. Build-Operate-Transfer (“BOT”) Structure 
Description of structure: this structure is a mixture of the first two 
structures.  The third party service provider, an independent 
contractor, initially establishes a dedicated team to build a service 
and starts operating it before transferring such service to the 
customer.   
Advantages: 
■ Quick implementation.   
Disadvantages: 
■ Possible complicated transition process.   
■ Costly.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Procurement processes are only mandatory in the public sector and 
are subject to specific regulations depending on the nature and value 
of the project.  In the private sector, a procurement process usually 
consists of the following: 
■ The customer specifies its needs and describes the services to 

be outsourced.   
■ The customer establishes the invitation to tender which 

specifies the services to be provided, the process and rules of 
the tender and the criteria for the assessment of bids.   

■ The customer and selected suppliers can enter into a non-
disclosure agreement along with a letter of intent or a 
memorandum of understanding in order to negotiate the main 
terms and conditions of their collaboration.   

■ The customer conducts due diligence on providers in terms of 
financial stability, employee mobility, state of the existing 
facilities, intellectual property protection and performance on 
similar projects.   

■ A proof of concept (“POC”) and a test phase may also be part 
of this procurement process in order to determine feasibility 
of the outsourcing project.   

 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, with the exception of outsourcing agreements concluded with 
public sector entities (which, in principle, cannot be longer than 10 
years).   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No.  According to Luxembourg case law, the length and stability of 
the commercial relationship must be taken into account to determine 
the reasonable duration of the notice period if no such period has 
been contractually foreseen.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

■ Fixed-price method: the flat rate is fixed in the outsourcing 
agreement.  If additional work is provided, it will be charged 
separately.   

■ Flexible-price method (time and material basis): the 
parameters to determine the final price should be set out in 
the agreement.  The services can, for example, be billed at 
actual cost on a pro rata basis, depending on the use made of 
the service.   

■ Mixed-payment method: both charging methods can also be 
used in the same outsourcing agreement.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

An indexation clause can be set out in the outsourcing agreement 
(e.g. based on the indicators of the National Institute of Statistics 
and Economic Studies of the Grand Duchy of Luxembourg).   
Furthermore, the outsourcing agreement may contain a 
benchmarking clause so as to allow for the customer to benchmark 
the fees of the supplier against those of other suppliers and possibly 
obtain a fee reduction.  Lastly, the supplier may be able to rely on a 
hardship clause in the event of an important decrease in its profit 
margin due to the increase of raw material prices.   
In addition, under Luxembourg law, the recipient of an invoice is 
deemed to have accepted the invoice, unless he objects to the 
invoice within a reasonable term.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Movable property: For evidence purposes, it is advisable to 
conclude a written contract to transfer movable property.  Under the 
Luxembourg Civil Code, a sale is deemed completed once the 
parties have agreed on the asset and on the price to be paid for it, be 
it orally or in writing.  There are no specific formalities for lease of 
movable property.   
Intellectual property rights: Depending on the type of intellectual 
property rights, the transfer or license of such right may require a 
written agreement and/or registration of such agreement in order to 
be enforceable against third parties.  Copyright, for instance, 
requires a written agreement vis-à-vis the author for any type of 
transfer of copyright.   
Immovable property: The transfer of immovable property must be 
made in writing and registered by a notary.  With regards to 
commercial leases (bail commercial), a written agreement is 
recommended for evidence purposes, but is not strictly required.  In 
order for the lease to nonetheless be enforceable against third parties 
and have a fixed date, it should be registered by either party with the 
Registry (Administration de l’enregistrement et des domaines).   

6.2 What are the formalities for the transfer of land? 

Transactions having the effect of transferring a piece of land must be 
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Through the above-mentioned Circulars, the CSSF defines the 
conditions under which financial service providers may outsource 
activities, IT-related activities in particular, without infringing the 
regulatory principles of central administration and sound governance.   
The professionals of the financial sector must in particular ensure 
that the outsourcing: 
■ is based on a risk assessment and is consistent with a 

predefined policy based on a risk assessment and validated 
by the board of directors; 

■ is formalised in an agreement including service levels and 
specifications; and 

■ is strictly controlled by the professional of the financial 
sector which ensures its quality and guarantees the protection 
of the customer’s confidential information.   

At EU level, the above-mentioned CSSF Outsourcing Circulars are 
complemented by the revised Guidelines on outsourcing 
arrangements of the European Banking Authority which were 
released on 25 February 2019 and which revise and replace both the 
current guidelines on outsourcing arrangements which date back to 
2006 and the EBA guidelines for the use of cloud service providers 
by financial institutions dating back to 2017.  Such EBA 
outsourcing guidelines form a significant layer of requirements on 
top of the CSSF Outsourcing Circulars requirements.   
Lastly, companies in the financial sector must also comply with the 
Directive 2014/65/EU of 15 May 2014 (MiFID II) and its 
Luxembourg implementing law of 30 May 2018 when outsourcing 
call-recording.   
b) Insurance sector 
The amended Act of 7 December 2015 on the insurance sector 
provides for similar requirements to those foreseen in the Financial 
Sector Act as insurance companies are also regulated, notably by the 
Commissariat aux Assurances (“CAA”), and subject to professional 
secrecy.  The CAA has however not issued any Outsourcing 
Circulars like the CSSF.   
c) Electronic archiving 
The amended Act of 25 July 2015 on electronic archiving allows 
paper documents to be digitalised and stored in an electronic format 
without any loss of probative value if some equivalence conditions 
in terms of the integrity and the authenticity are complied with.  The 
same act also introduces a new category of regulated digitalisation 
and archiving professionals, the outsourcing to whom guarantees 
that the said conditions are met.  The act also foresees in a list of 
obligatory items that must be covered in the contract and in the pre-
contractual documentation with such regulated professionals.   
d) Other 
In a more general fashion, professions that are subject to 
professional secrecy (healthcare professionals, lawyers, etc.) must 
assure that their outsourcing arrangements do not lead to a potential 
breach of their secrecy obligations.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no general legal requirement, but in relation to public sector 
transactions, it is typically one of the requirements included in the 
tender specifications.   
In case of an outsourcing arrangement in the financial sector based 
on a cloud infrastructure, the service contract signed with the cloud 
computing service provider shall be subject to the law of one of the 
EU countries.   

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

1. Service contract with a third party 
Description of structure: the customer enters into an agreement with 
a third party supplier to provide services.  The third party is an 
independent contractor, intervening directly on the customer’s 
premises or using its own infrastructure and employees to perform 
the services.   
This type of outsourcing is generally arranged through a framework 
agreement along with one or several application contract(s) 
(statement of works/service orders).   
Advantages: 
■ Quick implementation.   
■ Cost saving for customer.   
■ Benefit from the know-how of a specialised supplier.   
■ Flexibility.   
Disadvantages: 
■ Less control.   
■ Loss of know-how.   
■ Data protection issues due to the transmission of personal 

data (e.g. conclusion of data processing agreement in 
accordance with Article 28 of the GDPR).   

2. Service contract with a subsidiary 
Description of structure: the customer is part of a group of 
companies and outsources certain activities to one of the 
subsidiaries which already exists or is specifically set up for this 
purpose.   
Advantages: 
■ Control in particular over the employees providing the 

services.   
■ Control in implementing procedures for the handling of 

intellectual property and confidential information.   
■ Specialisation in the specific fields of services.   
■ Ability to manage day-to-day operations.   
Disadvantages: 
■ Time to implement.   
■ Start-up (sunk costs) and recurring costs need to be carefully 

calculated.   
■ Lack of flexibility.   
3. Joint-venture or partnership 
Description of structure: the customer sets up a joint venture or 
partnership with the supplier for the outsourced activity.   
Advantages: 
■ Control on the outsourced activity.   
■ Improvement of quality.   
■ Possibility to provide services to third parties.   
Disadvantages: 
■ Complex to implement.   
■ Time to implement.   
■ Start-up (sunk costs) and recurring costs need to be carefully 

calculated.   
■ Lack of flexibility.   
■ Complex exit.   
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4. Build-Operate-Transfer (“BOT”) Structure 
Description of structure: this structure is a mixture of the first two 
structures.  The third party service provider, an independent 
contractor, initially establishes a dedicated team to build a service 
and starts operating it before transferring such service to the 
customer.   
Advantages: 
■ Quick implementation.   
Disadvantages: 
■ Possible complicated transition process.   
■ Costly.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Procurement processes are only mandatory in the public sector and 
are subject to specific regulations depending on the nature and value 
of the project.  In the private sector, a procurement process usually 
consists of the following: 
■ The customer specifies its needs and describes the services to 

be outsourced.   
■ The customer establishes the invitation to tender which 

specifies the services to be provided, the process and rules of 
the tender and the criteria for the assessment of bids.   

■ The customer and selected suppliers can enter into a non-
disclosure agreement along with a letter of intent or a 
memorandum of understanding in order to negotiate the main 
terms and conditions of their collaboration.   

■ The customer conducts due diligence on providers in terms of 
financial stability, employee mobility, state of the existing 
facilities, intellectual property protection and performance on 
similar projects.   

■ A proof of concept (“POC”) and a test phase may also be part 
of this procurement process in order to determine feasibility 
of the outsourcing project.   

 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, with the exception of outsourcing agreements concluded with 
public sector entities (which, in principle, cannot be longer than 10 
years).   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No.  According to Luxembourg case law, the length and stability of 
the commercial relationship must be taken into account to determine 
the reasonable duration of the notice period if no such period has 
been contractually foreseen.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

■ Fixed-price method: the flat rate is fixed in the outsourcing 
agreement.  If additional work is provided, it will be charged 
separately.   

■ Flexible-price method (time and material basis): the 
parameters to determine the final price should be set out in 
the agreement.  The services can, for example, be billed at 
actual cost on a pro rata basis, depending on the use made of 
the service.   

■ Mixed-payment method: both charging methods can also be 
used in the same outsourcing agreement.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

An indexation clause can be set out in the outsourcing agreement 
(e.g. based on the indicators of the National Institute of Statistics 
and Economic Studies of the Grand Duchy of Luxembourg).   
Furthermore, the outsourcing agreement may contain a 
benchmarking clause so as to allow for the customer to benchmark 
the fees of the supplier against those of other suppliers and possibly 
obtain a fee reduction.  Lastly, the supplier may be able to rely on a 
hardship clause in the event of an important decrease in its profit 
margin due to the increase of raw material prices.   
In addition, under Luxembourg law, the recipient of an invoice is 
deemed to have accepted the invoice, unless he objects to the 
invoice within a reasonable term.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Movable property: For evidence purposes, it is advisable to 
conclude a written contract to transfer movable property.  Under the 
Luxembourg Civil Code, a sale is deemed completed once the 
parties have agreed on the asset and on the price to be paid for it, be 
it orally or in writing.  There are no specific formalities for lease of 
movable property.   
Intellectual property rights: Depending on the type of intellectual 
property rights, the transfer or license of such right may require a 
written agreement and/or registration of such agreement in order to 
be enforceable against third parties.  Copyright, for instance, 
requires a written agreement vis-à-vis the author for any type of 
transfer of copyright.   
Immovable property: The transfer of immovable property must be 
made in writing and registered by a notary.  With regards to 
commercial leases (bail commercial), a written agreement is 
recommended for evidence purposes, but is not strictly required.  In 
order for the lease to nonetheless be enforceable against third parties 
and have a fixed date, it should be registered by either party with the 
Registry (Administration de l’enregistrement et des domaines).   

6.2 What are the formalities for the transfer of land? 

Transactions having the effect of transferring a piece of land must be 
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executed through a notarial deed and must be registered in the 
Luxembourg mortgage register (Bureau de Conservation des 
Hypothèques).   

6.3 What post-completion matters must be attended to? 

A reversibility clause can be provided in the outsourcing contract so 
as to ensure a smooth transfer to another supplier; a reversibility 
clause is required for outsourcing arrangements in the financial 
sector and by Article 28 (3) (g) of the GDPR.   

6.4 How is the transfer registered? 

Movable property: in principle, no registration is required.  Certain 
assets are however subject to specific formalities (e.g. the sale of a 
vehicle).   
Intellectual property rights: when applicable (trademarks, patents or 
designs), a registration with the intellectual property office where 
the transferred right is registered may be required in order for the 
transfer of ownership to be enforceable against third parties.   
Immovable property: the notary will handle all of the required 
registration formalities.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Employees can be transferred when the outsourcing qualifies as a 
transfer of undertaking.  Under Article L. 127-1 et seq. of the Labour 
Code, a transfer of undertaking is a transfer of an economic entity 
constituting an organised grouping of resources with the objective 
of pursuing an economic activity.  The latter must, however, retain 
its identity (i.e. its organisational autonomy).   
The concept of transfer of undertaking is interpreted broadly by 
Luxembourg and EU case law.  The following elements can notably 
be taken into account to determine whether the conditions of a 
transfer of undertaking are met: 
■ the duration of any interruption or suspension of activities; 
■ the value of any transferred intangible assets; 
■ the degree of similarity of activities before and after the 

transfer; 
■ transfer of any tangible assets; and 
■ the number of transferred employees (however, this criterion 

is less important when the outsourcing is based on assets 
rather than on human resources).   

The qualification will ultimately be assessed by the judge based on 
the factual circumstances of the case.   

7.2 On what terms would a transfer by operation of law 
take place? 

All aspects of the former employment relationship should be 
maintained by the new employer.  The latter is required to fulfil the 
obligations of the former employer.  The transferor and the 
transferee are jointly and severally liable in respect of obligations 
that arose before the date of transfer from a contract of employment 
or an employment relationship existing on the date of the transfer.   

7.3 What employee information should the parties 
provide to each other? 

The information relating to the transfer of undertaking should be 
provided by both parties to their respective employees’ 
representatives and to the relevant employees (e.g. date, reasons, 
legal, economic and social consequences of the transfer for the 
employees and the envisaged measures towards employees).   
The transferor must also notify the transferee of all the rights and 
obligations which will be transferred to the transferee and must 
submit a copy of this notification to the Labour and Mines 
Inspectorate (“Inspection du Travail et des Mines”).   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In the Event of a Transfer of Undertaking: Under the Labour 
Code, the transferee is not required to maintain the employment 
contracts of new employees for a certain period.  However, in 
principle, a transfer of undertaking brought about by an outsourcing 
cannot lead to the dismissal of an employee (Article L. 127-4 of the 
Labour Code).  There are, however, certain sector-specifics (e.g. the 
collective employment agreement for bank employees provides that 
during the first two years of the change in the situation of an 
employee as a result of Article L. 127-1 et seq. of the Labour Code, 
no modification to the employment contract may be effected to the 
detriment of employees).   
Otherwise: The customer/supplier is allowed to dismiss its own 
employees in accordance with the rules set out in the Labour Code, 
notably for serious misconduct which may be linked to the 
outsourcing or otherwise, provided further conditions are respected 
(notice period and/or severance pay).   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The transferee may impose new and less favourable working 
conditions on transferred employees to the extent such changes are 
required for economic reasons.  The transfer of undertaking per se 
cannot justify such changes.   
In this case, the employer must comply with the procedure of 
unilateral modification of a substantial element of the employment 
agreement (which is the same procedure as the one that must be 
followed for a dismissal) and respect a prior notice.   

7.6 Are there any pensions considerations? 

The pension rights acquired with the former employer are 
transferred to the new employer.   

7.7 Are there any offshore outsourcing considerations? 

Offshore outsourcing arrangements that entail the processing of 
personal data must comply with the GDPR provisions on the 
transfer of personal data outside the EU/EEA.   
Furthermore, the Luxembourg financial sector regulatory 
framework is hostile towards offshore outsourcing. Such deals 
would need the consent of the clients of the financial institution that 
would like to proceed to an offshore outsourcing. When the 
outsourcing is based on a cloud infrastructure and in case of spread 
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executed through a notarial deed and must be registered in the 
Luxembourg mortgage register (Bureau de Conservation des 
Hypothèques).   

6.3 What post-completion matters must be attended to? 

A reversibility clause can be provided in the outsourcing contract so 
as to ensure a smooth transfer to another supplier; a reversibility 
clause is required for outsourcing arrangements in the financial 
sector and by Article 28 (3) (g) of the GDPR.   

6.4 How is the transfer registered? 

Movable property: in principle, no registration is required.  Certain 
assets are however subject to specific formalities (e.g. the sale of a 
vehicle).   
Intellectual property rights: when applicable (trademarks, patents or 
designs), a registration with the intellectual property office where 
the transferred right is registered may be required in order for the 
transfer of ownership to be enforceable against third parties.   
Immovable property: the notary will handle all of the required 
registration formalities.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Employees can be transferred when the outsourcing qualifies as a 
transfer of undertaking.  Under Article L. 127-1 et seq. of the Labour 
Code, a transfer of undertaking is a transfer of an economic entity 
constituting an organised grouping of resources with the objective 
of pursuing an economic activity.  The latter must, however, retain 
its identity (i.e. its organisational autonomy).   
The concept of transfer of undertaking is interpreted broadly by 
Luxembourg and EU case law.  The following elements can notably 
be taken into account to determine whether the conditions of a 
transfer of undertaking are met: 
■ the duration of any interruption or suspension of activities; 
■ the value of any transferred intangible assets; 
■ the degree of similarity of activities before and after the 

transfer; 
■ transfer of any tangible assets; and 
■ the number of transferred employees (however, this criterion 

is less important when the outsourcing is based on assets 
rather than on human resources).   

The qualification will ultimately be assessed by the judge based on 
the factual circumstances of the case.   

7.2 On what terms would a transfer by operation of law 
take place? 

All aspects of the former employment relationship should be 
maintained by the new employer.  The latter is required to fulfil the 
obligations of the former employer.  The transferor and the 
transferee are jointly and severally liable in respect of obligations 
that arose before the date of transfer from a contract of employment 
or an employment relationship existing on the date of the transfer.   

7.3 What employee information should the parties 
provide to each other? 

The information relating to the transfer of undertaking should be 
provided by both parties to their respective employees’ 
representatives and to the relevant employees (e.g. date, reasons, 
legal, economic and social consequences of the transfer for the 
employees and the envisaged measures towards employees).   
The transferor must also notify the transferee of all the rights and 
obligations which will be transferred to the transferee and must 
submit a copy of this notification to the Labour and Mines 
Inspectorate (“Inspection du Travail et des Mines”).   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In the Event of a Transfer of Undertaking: Under the Labour 
Code, the transferee is not required to maintain the employment 
contracts of new employees for a certain period.  However, in 
principle, a transfer of undertaking brought about by an outsourcing 
cannot lead to the dismissal of an employee (Article L. 127-4 of the 
Labour Code).  There are, however, certain sector-specifics (e.g. the 
collective employment agreement for bank employees provides that 
during the first two years of the change in the situation of an 
employee as a result of Article L. 127-1 et seq. of the Labour Code, 
no modification to the employment contract may be effected to the 
detriment of employees).   
Otherwise: The customer/supplier is allowed to dismiss its own 
employees in accordance with the rules set out in the Labour Code, 
notably for serious misconduct which may be linked to the 
outsourcing or otherwise, provided further conditions are respected 
(notice period and/or severance pay).   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The transferee may impose new and less favourable working 
conditions on transferred employees to the extent such changes are 
required for economic reasons.  The transfer of undertaking per se 
cannot justify such changes.   
In this case, the employer must comply with the procedure of 
unilateral modification of a substantial element of the employment 
agreement (which is the same procedure as the one that must be 
followed for a dismissal) and respect a prior notice.   

7.6 Are there any pensions considerations? 

The pension rights acquired with the former employer are 
transferred to the new employer.   

7.7 Are there any offshore outsourcing considerations? 

Offshore outsourcing arrangements that entail the processing of 
personal data must comply with the GDPR provisions on the 
transfer of personal data outside the EU/EEA.   
Furthermore, the Luxembourg financial sector regulatory 
framework is hostile towards offshore outsourcing. Such deals 
would need the consent of the clients of the financial institution that 
would like to proceed to an offshore outsourcing. When the 
outsourcing is based on a cloud infrastructure and in case of spread 
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of processing, data and systems over different data centres 
worldwide, at least one of the data centres shall be located in the 
European Union and shall, if necessary, allow the shared processing, 
data and systems to be taken over in order to operate autonomously 
the cloud computing services provided to the financial institution.   
If employees are posted outside of Luxembourg, additional 
administrative steps may also be required (e.g. social security 
requirements, visa application, etc.).   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

In terms of data protection, as from 25 May 2018, the main 
regulation is the (EU) General Data Protection Regulation 2016/679 
(“GDPR”).  The Luxembourg law of 1 August 2018 establishes the 
National Commission for Data Protection and “implements” and 
complements the GDPR.   
According to Article 28 of the GDPR, a contract must be entered 
into between the data controller (usually the client in an outsourcing 
context) and the data processor (usually the supplier in an 
outsourcing context).  The qualification of the parties is however a 
question of factual analysis and does not only depend on a 
contractual qualification.  Such contract must include certain 
obligatory provisions, and moreover, precisely define the roles and 
responsibilities of the parties when it comes to data processing.   
If the supplier is located outside of the EU/EEA in a country that 
does not ensure an adequate level of protection of personal data, 
additional safeguards should be put in place (e.g. entering into 
contractual model clauses or binding corporate rules).   
Under Articles 13 and 14 of the GDPR, the data controller must also 
provide the data subject whose personal data are being processed 
with certain information (i.e. the purposes and the legal basis of the 
processing, details of the supplier who will be receiving the personal 
data, etc.).   
One of the legal bases exhaustively listed in the GDPR is that of the 
concerned data subject’s consent.  In this regard, it must be pointed 
out that such consent is more strict than the consent of clients 
required under Article 41 of the Financial Sector Act for outsourcing 
to non-regulated Luxembourg companies and foreign companies 
(please refer to question 1.3 above).  Consent under the GDPR 
requires an active explicit consent (i.e. “any freely given, specific, 
informed and unambiguous indication of the data subject’s wishes”), 
whereas the wording of Article 41 (acceptance in accordance with 
the law or pursuant to the methods contractually agreed between the 
parties) leaves room for implicit consent/acceptance.   
Lastly, in relation to information security, the competent 
supervisory authority and, under certain conditions, the data 
subjects, also need to be notified in case of a personal data breach.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

In relation to so-called “operators of essential services” and digital 
services providers, which include companies in the energy, banking 
and financial market infrastructure and digital infrastructure sector, 
the EU NIS Directive, which is yet to be transposed into 

Luxembourg law (Bill n° 7314), sets out requirements in terms of 
security measures (for preventing risks, ensuring security of 
network and information systems and handlings incidents) and 
notification of serious incidents to the relevant national authorities.   
In the financial sector, the CSSF requests all establishments under 
its supervision to report as soon as possible any frauds and any 
incidents due to external computer attacks (Circular CSSF 11/504).  
CSSF Circular 17/655 also requires institutions to implement (i) a 
security monitoring process allowing them to be informed promptly 
of new vulnerabilities, and (ii) a patch management procedure 
allowing timely correction of significant vulnerabilities.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Any profit resulting from the transfer of assets by a customer to a 
supplier may be subject to corporate income tax and municipal 
business tax (together referred to as “Income Tax”) in Luxembourg 
at the current aggregate rate of 26.01% (for a corporate customer 
located in Luxembourg-City).  However, tax exemptions may apply 
on such a transfer depending on the nature of the transferred assets.   
Stamp Duty and Transfer Tax 
The transfer of goods (including real estate assets) may be subject to 
registration duty, at a flat or ad valorem rate, depending on the 
nature of the asset to be transferred.  As a general rule, if such a 
transfer is subject to VAT in Luxembourg, only a flat tax is due 
(currently EUR 12), except for real estate assets.   
The transfer of a business as a going concern is not subject to stamp 
duty.   
The transfer of a real estate property is subject to a proportional 6% 
Luxembourg registration duty and to a 1% transcription tax.  An 
additional charge of 3% or 3.6% is applicable if the property is 
located in Luxembourg-City.   
VAT 
As a general rule, any transfer of goods and assets in Luxembourg 
will be subject to VAT at a rate of 17%, unless reduced tax rates or 
exemptions apply.  Under certain conditions, the transfer of a 
business as a going concern (cession d’une universalité) is, in 
principle, VAT exempt.   
From a VAT perspective, a temporary transfer of employee to the 
supplier may be considered as a service subject to VAT.  However, if 
the employee is transferred in the framework of the transfer of 
business as a going concern (as referred to above), the transaction 
should be VAT exempt.  If the supplier is located in Luxembourg, it 
will have to comply with all the related administrative requirements 
(e.g. affiliation of each transferred employee with the Centre 
commun de sécurité sociale, declaration and payment of the tax to 
be withheld on the salaries paid to employees, etc.).   
Income Tax and Net Wealth Tax 
Any taxable income realised by a Luxembourg tax resident 
company is subject to Income Tax at the current aggregate rate of 
26.01% (including the contribution to the employment fund).  The 
taxable profit corresponds in principle to its accounting results, 
unless a specific treatment is provided for by the Luxembourg 
income tax law (e.g. the Luxembourg participation exemption 
regime) or a Luxembourg double tax treaty.   
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Furthermore, a Luxembourg company is subject to net wealth tax 
(“NWT”) at the annual rate of 0.5% on a taxable base up to EUR 
500m (a rate of 0.05% would apply on the taxable base exceeding 
EUR 500m).  This tax is assessed on the company’s worldwide net 
wealth as of 1 January each year (based on the assets held on 31 
December of the preceding year).  A minimum NWT of EUR 4,815 
is notwithstanding due and payable by all corporate entities located 
in Luxembourg where the sum of fixed financial assets, transferable 
securities and “cash at bank” of such entity (i) represents more than 
90% of their balance sheet total, and (ii) exceeds EUR 350,000.  
Otherwise, Luxembourg companies are liable to a NWT ranging 
between EUR 535 and EUR 32,100, depending on their total 
balance sheet.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

VAT applies to the supply of goods and/or the performance of 
services by a person subject to VAT (i.e. a person that carries out on 
a regular basis an economic activity within the meaning of the VAT 
law).   
As a general rule, any supply of services (e.g. services arising from 
an outsourcing arrangement) located in Luxembourg will be subject 
to VAT at a rate of 17%, unless reduced tax rates or exemptions 
apply.   
Persons subject to VAT are entitled to deduct input VAT incurred in 
relation to goods/services used for the purpose of the transactions 
subject to VAT.  Consequently, the customer may deduct input VAT 
paid on services if these services are directly linked to its activity 
which is taxable for VAT purposes (if any).   

9.3 What other tax issues may arise? 

All cross-border and domestic transactions taking place between 
related entities should correspond to arm’s length market conditions.  
In accordance with Article 56bis of the Luxembourg income tax law, 
taxpayers have to demonstrate the arm’s length nature of their 
dealings with related parties and must be able to provide the 
Luxembourg tax authorities with a proper transfer pricing 
documentation upon request.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Service levels are typically provided for in a specific service level 
agreement (“SLA”) attached to the agreement as a schedule and 
usually drafted by the supplier who will try to limit any non-
attainment of (certain) service levels to the sole and exclusive 
remedy of so-called “service credits”.  Such limitation of liability is, 
in general, valid under Luxembourg law to the extent that the 
amount of such service credits is not so limited that it boils down to 
an erosion of the effect of the contract.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The following remedies are available to the customer under general 
law if the supplier breaches the contract: 
■ The customer may ask for termination for breach of contract.   
■ The customer may seek damages before the courts when the 

supplier cannot establish that the non-performance was due 
to an external cause that cannot be attributed to him, provided 
there is no bad faith on his part.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The parties can include the following additional guarantees to 
protect the customer: 
■ Specific termination rights in case of certain events/types of 

breaches.   
■ A predefined exit arrangement, including recovery of data.   
■ Specific penalties in the event of certain breaches by the 

supplier (e.g. non-attainment of service levels set forth in the 
SLA).   

■ The right for the customer to audit and benchmark the 
supplier’s performance.   

■ A parent company guarantee (when the supplier is the 
subsidiary of a parent company).   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

The supplier must: 
■ Comply with all applicable regulations.   
■ Comply with the provisions of the contract.   
■ Ensure continuity of service.   
■ Indemnify the customer where there is an IP right 

infringement claim.   
■ Offer guarantees in terms of functionality (e.g. a software 

warranty clause).   
■ Honour the obligations set forth in an exit clause/schedule 

(e.g. step-in rights can be included in order to enable a project 
to continue with the supplier being replaced by another 
service provider; furthermore, a reversibility clause is usually 
inserted to organise the resumption of all the tangible assets, 
skills and know-how).   

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Suppliers are usually required to maintain the following insurance 
policies with reputable insurance companies to cover its relevant 
potential liabilities, whereby the amount of coverage and the 
requirement to provide proof of adherence upon simple request to 
the customer may be specified: 
■ A public liability insurance policy.   
■ A professional indemnity insurance policy.   
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■ Employers’ liability insurance.   
■ Product liability insurance.   
■ IT liability insurance.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Under general contract law, the contract can be terminated by either 
party without giving rise to a claim for damages from the terminated 
party, for the following reasons: 
■ Term of the contract (fixed-term contract).   
■ Mutual agreement.   
■ Termination for breach (please refer to question 11.1 above).   
■ Termination for convenience (with reasonable prior notice 

which can be defined contractually) in the event of a contract 
which does not have a fixed-term.   

13.2 Can the parties exclude or agree additional 
termination rights? 

The parties may decide to exclude or agree to additional termination 
rights.  The termination rights mentioned under question 13.1 above 
can therefore be excluded or added to the contract, as the case may 
be.  Nevertheless, since Luxembourg law prohibits perpetual 
commitments, the parties cannot exclude termination for 
convenience in cases of contracts with unlimited duration.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

A Luxembourg draft bill on business continuity and modernisation 
of the bankruptcy legislation is currently under discussion (Bill n° 
6539); such draft bill intends to provide new customised tools to 
help distressed companies continue their activities.   
Article 567 of the Commercial Code was amended in 2013 in order 
to introduce a right to claim back “intangible” and non-fungible 
movable assets from a bankrupt company.  The introduction of this 
right is intended to allow a client to recover data from a bankrupt 
provider of distance IT services or cloud computing solutions.   
In the financial sector, the Luxembourg regulatory authority 
(“CSSF”) may also require continuity of the services under certain 
conditions, and clauses that foresee the termination of a contract for 
a financial institution having financial problems risk being 
unenforceable.  
For outsourcing arrangements requiring the processing of personal 
data, the GDPR requires that such personal data are returned or 
deleted at the end of the agreement.   
Finally, the Act of 25 July 2015 on electronic archiving also lays 
down a specific procedure to be followed if the outsourcing 
agreement with a regulated professional for the digitalisation and 
the electronic storage of data is terminated because the regulated 
professional ceases its activities.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The intellectual property clause usually provides that each party 
retains ownership of the intellectual property rights owned or 
developed prior to the outsourcing agreement.  Any licence or 
transfer of such rights should be expressly provided for in the 
contract.  The contractual allocation of ownership of the rights 
created in the course of outsourcing varies, with the IP rights 
typically belonging to the customer if the outsourcing involves the 
development of a tailor-made product.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, companies may act against trade secrets infringements by 
virtue of Article 309 of the Luxembourg Criminal Code against (ex) 
employees and their new employers, and/or on the basis of the 2002 
Luxembourg Unfair Competition Act against competitors.   
The Directive (EU) 2016/943 of 8 June 2016 on the protection of 
undisclosed know-how and business information (trade secrets) 
against unlawful acquisition, use and disclosure, which is yet to be 
implemented under Luxembourg law, will however mean a 
significant improvement in the legal position of innovative 
companies doing business in Luxembourg (e.g. a clear definition of 
“trade secret”; broader personal scope; principle of preservation of 
confidentiality of trade secrets throughout legal proceedings, etc.).   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, a specific clause or a separate licensing agreement needs to be 
concluded between the parties to allow for such post-termination 
use (limited scope, duration, fees, etc.).   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

In principle, the customer does not have any right to gain access to 
the supplier’s know-how post-termination, unless otherwise 
provided in the agreement.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Under Luxembourg law, limitation or exclusion of liability clauses 
are valid to the extent that they:  
■ do not erode the effects of the contract or do not tarnish one 

of its essential obligations (meaning that they do not deprive 
the contract of its essence), it being understood that 
Luxembourg case law accepts the exclusion of liability for 
“normal” faults (but not for serious faults); 
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■ do not exclude an obligation of mandatory Luxembourg law 
(e.g. the warranty of the seller for hidden defects); and 

■ do not exclude and/or limit liability for death or bodily harm, 
or for wilful intent or personal fraud.   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, the parties can agree to a cap on liability, provided it does not 
deprive the contract of its essence or does not relate to liability for 
death or bodily harm, or for wilful intent or personal fraud.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Clauses providing for alternative methods of settling disputes are en 
vogue in Luxembourg law governed agreements (e.g. arbitration, 
mediation via the Center for Civil and Commercial Mediation or the 
Belgian arbitration centre CEPANI).  Traditional dispute resolution 
via the courts still, however, remains the standard practice and, to 
this end, a jurisdiction and applicable law clause is typically 
included in the agreement.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Yes, under Article 1134 of the Luxembourg Civil Code, agreements 
must be performed in good faith, the evaluation of which is done on 
a case-by-case basis by the competent judge.  
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Mexico

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

For the purposes of this chapter, any reference to outsourcing will be 
a reference to service or personnel outsourcing in any of the 
following three types: subcontracting; third party personnel 
provider (hereinafter personnel provider); and rendering of any 
type of services due to a services agreement (hereinafter service 
provider). 
It is important to have in mind that the new government and 
Mexican Congress expect to issue new regulations on outsourcing 
matters within the next year.  However, nothing concrete is currently 
being prepared, so regulation in force will remain applicable for the 
time being. 
The outsourcing concept in Mexico is governed by two federal laws: 
the Federal Labor Law (Ley Federal del Trabajo – LFT); and the 
Social Security Law (Ley del Seguro Social – LSS), as well as 
judiciary precedents.  
A. LFT regulates the following: 
1. Intermediation (articles 12, 13, 14 and 15 of the LFT). 

Definition: 
Intermediation is the act occurring any time a person 
contracts or intervenes in the contracting of another person to 
render services to an employer; in the understanding that in 
those cases when the contractor possesses their own 
sufficient goods to perform with the obligations deriving 
from the relations with its own employees, such contractor 
will be deemed the employer and not an intermediator.  
In the case that the contractor does not possess sufficient 
goods or properties to properly comply with the existing 
obligations with its employees, the beneficiary of services 
will be held jointly liable regarding such obligations. 
Intermediation types: 

1.1 Ephemeral or pure: in this case the intermediator 
(contractor) only acts as a link between an employer and 
an employee.  Once this particular act is achieved, the 
intermediation is extinguished (article 12 LFT). 

1.2 Generic: in this case the intermediator (contractor) 
performs tasks or services in favour of a third party, 
known as the beneficiary.  If the intermediary has their 

own and sufficient goods, such intermediator will be the 
employer.  In the event that such contractor does not 
comply with the assumed obligations with its employees, 
the intermediator and the beneficiary will be jointly and 
severally responsible for such obligations.  In other 
words, only in the event of the intermediator’s 
noncompliance, the beneficiary will be jointly liable 
(article 13 LFT). 

1.3 Exclusive or main (insourcing): is the structure by which 
a group of companies, whether holder of total or partial 
control, organise themselves for the effect that a single 
company or numerous companies provide personnel or 
services to the rest of the companies that belong to that 
group of companies (article 15 LFT).  

2. Subcontracting: any time an employer (subcontractor) 
executes works for or renders services in favour of a third 
party (contracting party) using employees that are dependent 
on the employer.  The contracting party allocates tasks to be 
completed by the subcontractor’s personnel and supervises 
the development of services performed by the subcontractor 
or the execution of work or services contracted (articles 15-A 
LFT).  
For validity of subcontracting, the following three 
requirements must be satisfied: 
■ Specialisation: subcontracted services or works are to be 

specialised tasks, that is, an identified or an identifiable 
function or work is to exist and a specialisation due to the 
subject matter it is engaged in, that is, specific works are 
to be subcontracted.  No specialisation limit is 
established.  

■ Partial nature: may only comprise a fraction of 
employees that render services to the Contracting Party 
(not all personnel may be subcontracted). 

■ Non-concurrence: subcontracted services will not 
include the same or similar tasks to those completed by 
the rest of contracting party employees. 

If the above-listed conditions are not satisfied, the contracting party 
will be deemed as the employer of the subcontractor’s employees 
(last paragraph of article 15-A LFT). 
The Supreme Court of Justice of the Nation (Suprema Corte de 
Justicia de la Nación – SCJN) has defined that under subcontracting 
the employee finds himself under a double subordination: on one 
side the employee finds himself subordinated to the contracting 
party in the workplace where tasks or services are being completed, 
and to whose organisation rules such employee is subordinated to; 
and on the other side, to the subcontractor, which pays the 
employee’s salary, with whom the current dependency is 
established. 
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the rest of contracting party employees. 

If the above-listed conditions are not satisfied, the contracting party 
will be deemed as the employer of the subcontractor’s employees 
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Justicia de la Nación – SCJN) has defined that under subcontracting 
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B. LSS regulates the following: 
Personnel provider: is that in which a third party provides 
personnel in an identified and individualised manner to complete 
certain activities in accordance with clients’ needs, generally within 
a work centre and company facilities requiring the service (article 
15-A LSS). 
The parties must inform the Mexican Social Security Institute 
(hereinafter IMSS) every three months within the first 15 days of 
January, April, July and October about the agreements entered into 
within such periods, about the employees subject to the agreement 
and the agreement’s terms. 
In case of the provider’s noncompliance with its obligations, the 
beneficiary of the services will be held responsible for such 
obligations, in the understanding that the IMSS had already required 
the provider to comply. 
C. Judiciary precedents: 
Economic Unit: a Collegiate Court on Employment Matters for the 
First Circuit in Mexico had established precedents in the sense that 
any time a company intervenes as provider of labour through the 
execution of a civil agreement for the rendering of services, or any 
legal act, and the other party contributes to infrastructure and 
capital, achieving both the good or service produced, they attain the 
company purpose of economic unit; therefore, they will establish 
one sole economic entity and are consequently liable for the labour 
relationship with the employee. 
Personnel Provision: According to the Ninth Collegiate Court on 
Labour Matters of the First Circuit, whenever a services agreement 
is entered into with the object of providing personnel to a “real 
employer”, such agreement shall be void since LFT forbids 
commercialising labour. 
Even though this judiciary precedent is an isolated thesis (which 
means it is not mandatory for justices), it gives us a heads-up 
regarding the conditions or agreements’ objects which judges may 
consider void in outsourcing matters. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Notwithstanding outsourcing is regulated at federal level and it is 
generally applied, without distinction of particular industries, there 
are cases, such as financial regulation, in which it is required that top 
levels be directly engaged by the entity.  In this sense, for example, 
the chief executive officer of the financial entity is to be a direct 
employee of the institution; in such a manner that any type of 
outsourcing thereof is forbidden. 
The above is without detriment that financial regulations foresee the 
existence of service providers or subcontractor companies, which, 
under particular circumstances and specific authorisations, may act 
to contract the remaining staff of the financial group (article 90 of 
the Law to Regulate Financial Groups). 
Another example is when outsourcing transactions are made with 
public entities, in which the provider must be chosen following 
bidding proceedings or at least an invitation to bid and submit 
quotations in accordance with laws. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

There are requirements under law for outsourcing transactions or 

operations; however, they are not established for a particular 
industry, but are generally established under LFT and LSS, and are 
generally applied across all sectors. 
In case of subcontracting, the agreement must be executed in 
writing.  The Contracting Party must verify that the subcontractor 
has all the documentation and its own and sufficient goods to 
comply with all the employment and social security obligations 
regarding its employees (article 15-B LFT). 
The Contracting Party must verify that the subcontractor complies 
with all security, health, and environment labour matters regarding 
its employees (article 15-C LFT). 
A subcontracting scheme is not allowed if the objective is to reduce 
employees’ employment rights (article 15-D LFT). 
Tax obligations:  
A. VAT Law  
In case of subcontracting, the VAT Law (Ley del IVA – LIVA) 
establishes that the contracting party must obtain from the 
subcontractor a simple copy of the VAT tax return and a payment 
acknowledgment receipt, and the subcontractor is obliged to make 
such documents available. 
B. Income Tax Law  
Additionally, the Income Tax Law (Ley del Impuesto Sobre la Renta 
– LISR) provides that in order to deduct an employment 
subcontracting expense for the purposes of income tax, the 
contracting party must obtain from the subcontractor a simple copy 
of the following documents, which the subcontractor must deliver: 
a) Tax proof evidencing payment of salary of employees 

assigned by the subcontractor. 
b) Acknowledgments of receipt. 
c) Tax return where the subcontractor pays withholdings made 

to employees. 
d) IMSS employee-employer fees payment proof. 
Consequences of noncompliance: 
In case information is not exchanged, the contracting party will not 
be able to credit or request the return of the paid VAT. 
Additionally, the contracting party will not be able to deduct for 
income tax effects the expense made. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Depending on the type of outsourcing applied, local laws may or 
may not be applied. 
Personnel or services provider agreements are governed by civil law 
(unless one of the parties is the government or a government entity), 
which in Mexico is of local jurisdiction.  In this sense, the parties 
may agree the forum and law that applies, provided the parties 
clearly and definitively waive the forum granted thereto by law, and 
in the event of a dispute, they are to identify as courts with 
jurisdiction any of the following: those of any party’s domicile; 
those with jurisdiction at the place where any obligation is 
performed; or those with jurisdiction in the place where the 
obligation of thing is in force. 
On the other hand, the subcontracting regulation is relatively new in 
our laws (1 December 2012).  There are opinions regarding whether 
it is governed by LFT because it is related to employment.  In such 
case, no local law may be agreed since employment regulations are 
at federal level.  In this sense, there are precedents issued by the 
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SCJN and by the Administrative Circuit Plenary establishing that 
subcontracting is an employment matter. 
In either case, regardless of the type of agreement, in the event of a 
labour claim, both parties may be held liable by the local or federal 
employment courts for any omitted obligation. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The outsourcing structure commonly used will depend on the type 
of contracted services. 
A. Outsourcing: 

■ Subcontracting: this concept is explained under question 
1.1. 

■ Personnel provider: this concept is explained under 
question 1.1. 

■ Rendering of generic services: in this concept, the service 
provider independently renders its services without 
supervision or any direct participation by the client in the 
rendering of such services. 

B. Insourcing: 
■ Mainly or exclusive intermediation: this concept is 

explained under question 1.1.  A services agreement is 
entered into by entities of the same corporate group. 
A judiciary precedent was issued on 2016 by the First 
Collegiate Court on Civil and Labour Matters of the 
Seventh Circuit which says that if an employer that is part 
of a corporate group complies with its labour obligations, 
corporate veil should be eliminated in order to make 
responsible the company which has benefitted from the 
workers’ services.  It is important to note that this criteria 
is an isolated thesis, which means it is not mandatory for 
justices. 

 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The most common selection process is, at first instance, to ascertain 
the contracting party’s objectives; thereafter, a search of companies 
in the market offering the required services is completed.  Once 
identified, such companies will be analysed to see which has the 
most relevant experience and references; a request for quotations 
and scope of services will then be sent to a select few companies.  
The final choosing must be determined by providers and will take 
into account verification that the service provider always complies 
with applicable labour, social security and tax obligations and 
respects minimum rights of employees in accordance with the law.  
In this way, the risk of the contracting party is reduced. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Mexican law establishes no maximum or minimum agreement term 
in any kind of labour outsourcing. 

However, if the parties reach an agreement in this sense, they should 
adhere thereto. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

Mexican laws establish no number of notice days required for 
extinguishing an outsourcing agreement. 
Common practice is to establish the applicable term of notice under 
the agreement, which is generally 30 days. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The four most common ways to complete collection in outsourcing 
transactions are those explained below:  
■ A percentage as to the cost the contractor disburses for 

rendering a service is charged.  
■ Charged in accordance with hours used by the employee 

assigned for the rendering of service to the contracting party. 
■ A charge per number of employees assigned to the 

contracting party. 
■ Charged by fixed amount, that is, a fixed amount of money, 

provided that the conditions of service rendered do not 
change or are updated due to different causes, such as 
inflation. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Independently of the services’ compensation agreed, we do not 
recommend using the employee’s remuneration as the base for 
applicable mark-up payment. 
Additionally, it should be verified that the provider is complying 
with all labour and social security obligations, notwithstanding that 
such compliance would have an impact in the services’ costs, since 
full compliance minimises risks for the contracting party. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

In the event of a transfer of assets used to perform work, an 
employer substitution will be triggered (articles 290 of LSS and 41 
of LFT). 
It is required to notify in writing the substitution to all employees 
and the union, in addition to the IMSS.  As from such date, a six-
month period will run, during which the substituted employer will 
be jointly responsible with the substitute employer for employment 
and social security obligations born prior to the date of notice, and 
for two years regarding Mexican Housing Fund (Infonavit) 
obligations (article 29, last paragraph, Infonavit Law).  Upon 
completion of such term, the new employer’s liability will be the 
only prevailing liability. 
Such situation may be in two scenarios: either the contracting party 
resolves to directly perform services that used to be outsourced; or a 
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company resolves to outsource to third party services previously 
received from its direct employees. 
When assets used to perform work are not transferred, but it is 
intended to maintain the labour force, such personnel transfer may 
be made as an employer subrogation; that is, the new employer will 
acquire all employment and social security obligations in the same 
existing terms, acknowledging seniority, salary and benefits for 
such employees. 

6.2 What are the formalities for the transfer of land? 

In the event of transfer of real property which is used to perform 
work, it is possible that employer substitution exists in terms 
described above at question 6.1; therefore, employees and the union, 
if applicable, must be notified, as well as the IMSS. 

6.3 What post-completion matters must be attended to? 

We should bear in mind that, in general, any time there is a change 
of employer due to a transfer of assets, the new employer will 
acquire all employment obligations in the same terms and 
conditions, and the former employer will be responsible for the six 
ensuing months for obligations deriving from labour relations born 
prior to the employer substitution. 
In the event of an employer substitution, the former employer 
should ensure that upon completion of six months, an obligation 
release is issued. 

6.4 How is the transfer registered? 

In the event of an employer substitution, employees and the union, 
if applicable, must be notified in writing, and the substitute 
employer shall get written acknowledgment from each 
employee/union. 
In addition, the employer substitution will need to be notified before 
the IMSS/Infonavit in order for the employer register and 
subsequent payment of social security fees obligation to be 
transferred to the substitute employer.  
Also, the transfer must be evidenced in a private written agreement 
(except in the event of transfer of real property, in which the 
agreement must be executed in a public agreement before the 
Notary Public). 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Whenever a transfer of assets used to perform work exists, 
mandatory labour substitution exists.  The new owner of assets 
becomes responsible as to any labour relationship existing as of the 
moment of transfer. 
In the event of employer substitution, the substituted employer will 
be jointly liable with the new employer for all employment and 
social security obligations, for the following six months regarding 
employment and social security obligations, and for two years 
regarding Infonavit obligations (article 29, last paragraph, Infonavit 
Law). 

7.2 On what terms would a transfer by operation of law 
take place? 

Upon an employer substitution occurring, work relations continue 
under the same terms and conditions as prevailed at the worksite.  
Additionally, the following features exist: 
a. In order to operate, the employee’s consent is not required; it 

is only sufficient to grant formal notices of its occurrence. 
b. The transfer of assets used to perform the work. 
c. Substituted employer liability will go on for six months, for 

employment and social security obligations, born prior to the 
date of substitution; upon completion of which term, the 
liability of the new employer will exclusively prevail. 

d. Substituted employer liability will go on for two years, for 
Infonavit obligations, born prior to the date of substitution; 
upon completion of which term, exclusively the liability of 
the new employer will prevail. 

7.3 What employee information should the parties 
provide to each other? 

The subcontractor must inform the contracting party as to 
compliance with all employment, social security and tax obligations 
regarding its employees. 
The subcontractor must also grant information and documents 
regarding the possession of its own and sufficient goods or 
properties to comply with obligations deriving from relations with 
its employees (article 15-B of LFT). 
The contracting party must verify that the subcontractor complies 
with all applicable provisions on health, security and environment 
on work matters with regard to its employees (article 15-C of LFT). 
Regarding tax matters, LIVA establishes that, under the 
subcontracting scheme, the contracting party must obtain from the 
subcontractor a simple copy of the VAT tax return and a payment 
acknowledgment receipt, and the subcontractor is obliged to make 
them available. 
Additionally, the LISR provides that in order to deduct a labour 
subcontracting expense for the purposes of income tax, the 
contracting party must obtain from the subcontractor a simple copy 
of the following documents, which the subcontractor must deliver: 
a) Tax proof evidencing payment of employees’ salaries 

assigned by the subcontractor. 
b) Acknowledgments of receipt. 
c) Tax return where subcontractor pays withholdings made to 

employees. 
d) IMSS employee-employer fees payment proof. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Formally, the direct employer or the party paying the salary to 
employees must execute the extinction of the employment 
relationship; however, in practice, such extinction may derive from 
a customer request or even be formalised when the customer has 
already separated the employee from services. 
In this sense, considering that the contracting party or beneficiary of 
services is not the direct employer of employees through which 
services are being rendered, the contracting party or beneficiary is 
not vested with the capacity to formally extinguish the employment 
relationship. 
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On the other hand, for the direct employer to extinguish an 
employment relationship without incurring liability, a justified 
cause provided for by the LFT must exist, without a cause existing 
expressly related to subcontracting.  Therefore, each particular case 
must be analysed.  In the event of inexistence of justified cause, the 
employee must be indemnified. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

An LFT general principle is that employees are entitled to have their 
employment conditions maintained, except in the event of a 
resolution issued by the Conciliation and Arbitration Board 
(hereinafter CAB) establishing that due to economic circumstances 
such employment conditions may be changed. 
Another principle of law is that for equal work, rendered under the 
same conditions of efficiency, hours and position, a same salary 
must correspond.  
Another principle of outsourcing is that employees rendering works 
or services will be entitled to enjoy employment conditions made 
available to those received by direct employees performing similar 
works at a beneficiary company. 
Additionally, there is express prohibition to transfer personnel in 
order to reduce their employment rights (article 15-D of LFT). 
The provider must pay a partial indemnity if due to the 
harmonisation a reduction of salaries and benefits occurs. 

7.6 Are there any pensions considerations? 

In Mexico there is a Retirement Savings System (Sistema de Ahorro 
para el Retiro – SAR) applicable to all formal employees in Mexico.  
Currently, retirement pensions are made up by employer 
contributions (2% over the employee’s base salary) and those 
voluntary contributions made by employees to their retirement 
savings account.  
In the event of a transfer of employees, the new employer must 
continue paying SAR contributions. 
In the event of the existence of a private pension plan with a prior 
employer, terms and conditions must be analysed in order to avoid 
affected transferred employees’ rights, especially regarding 
employees that at the moment of the transfer have gathered all the 
retirement conditions to be eligible to pension plan benefits. 

7.7 Are there any offshore outsourcing considerations? 

It is important to establish the services agreement between the 
parties, the obligation to comply with all employment, social 
security and tax provisions deriving from the rendering of services 
between entities of different countries. 
Additionally, foreign employees assigned to render services in 
Mexico must have a temporary assignment letter establishing terms 
and conditions of temporary assignment, repatriation, benefits given 
due to the employee’s expatriated nature and termination conditions 
(both regarding termination of assignation and of the employment 
relationship). 
The employer, independent of having offices in Mexico or not, must 
adhere to LFT and all other obligations.  To this effect, we 
recommend compliance through a company legally established in 
Mexico. 

If we are talking about a service to be rendered by a Mexican 
company abroad, applicable foreign laws must be observed. 
Immigration laws of the country where the employee is assigned 
should also be considered so that the employee maintains a regular 
immigration status. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security and 
data protection that may arise on an outsourcing 
transaction?  

The Federal Law on Protection of Personal Data in Possession of 
Private Persons (Ley Federal de Protección de Datos Personales en 
Posesión de los Particulares – LFPDPPP) establishes that as a 
general rule the consent of the owner of personal data must be first 
obtained before transferring personal data.  However, whenever a 
transfer is necessary to comply with an agreement entered into 
between the receiver of the data and a third party, in the interest of 
the owner of the data, consent is not needed.  Such would be the case 
of services, personnel provider or outsourcing agreements (article 
37, fraction IV, LFPDPPP). 
In the case of sensitive personal data (such data which is related to the 
most intimate sphere of the owner or which, wrongly used, may cause 
an act of discrimination), express consent for data treatment and 
transfer must always be obtained from the owner of personal data. 
Therefore, in order to avoid any liability, we recommend always 
obtaining express consent for data treatment and transfer from the 
owner of personal data. 
It should be considered also that in any event in which personal data 
is collected, the collector must have a privacy notice and make it 
available to owners of personal data. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The person collecting personal data must maintain security, 
administrative, technical and physical measures allowing the 
protection of personal data against damage, loss, alteration, 
destruction or unauthorised use, access or treatment, without 
mentioning specific security requirements (article 19 LFPDPPP). 
Additionally, in case of treatment of personal data in cloud services, 
it is necessary that the cloud services provider applies data 
protection policies and to ensure that once services end, the cloud 
services provider will erase any uploaded information (article 52 of 
the LFDPPP By-Law). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Considering the tax nature of social security obligations, in the 
event of noncompliance, the transferee is to be liable for such 
obligations. 
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On the other hand, for the direct employer to extinguish an 
employment relationship without incurring liability, a justified 
cause provided for by the LFT must exist, without a cause existing 
expressly related to subcontracting.  Therefore, each particular case 
must be analysed.  In the event of inexistence of justified cause, the 
employee must be indemnified. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

An LFT general principle is that employees are entitled to have their 
employment conditions maintained, except in the event of a 
resolution issued by the Conciliation and Arbitration Board 
(hereinafter CAB) establishing that due to economic circumstances 
such employment conditions may be changed. 
Another principle of law is that for equal work, rendered under the 
same conditions of efficiency, hours and position, a same salary 
must correspond.  
Another principle of outsourcing is that employees rendering works 
or services will be entitled to enjoy employment conditions made 
available to those received by direct employees performing similar 
works at a beneficiary company. 
Additionally, there is express prohibition to transfer personnel in 
order to reduce their employment rights (article 15-D of LFT). 
The provider must pay a partial indemnity if due to the 
harmonisation a reduction of salaries and benefits occurs. 

7.6 Are there any pensions considerations? 

In Mexico there is a Retirement Savings System (Sistema de Ahorro 
para el Retiro – SAR) applicable to all formal employees in Mexico.  
Currently, retirement pensions are made up by employer 
contributions (2% over the employee’s base salary) and those 
voluntary contributions made by employees to their retirement 
savings account.  
In the event of a transfer of employees, the new employer must 
continue paying SAR contributions. 
In the event of the existence of a private pension plan with a prior 
employer, terms and conditions must be analysed in order to avoid 
affected transferred employees’ rights, especially regarding 
employees that at the moment of the transfer have gathered all the 
retirement conditions to be eligible to pension plan benefits. 

7.7 Are there any offshore outsourcing considerations? 

It is important to establish the services agreement between the 
parties, the obligation to comply with all employment, social 
security and tax provisions deriving from the rendering of services 
between entities of different countries. 
Additionally, foreign employees assigned to render services in 
Mexico must have a temporary assignment letter establishing terms 
and conditions of temporary assignment, repatriation, benefits given 
due to the employee’s expatriated nature and termination conditions 
(both regarding termination of assignation and of the employment 
relationship). 
The employer, independent of having offices in Mexico or not, must 
adhere to LFT and all other obligations.  To this effect, we 
recommend compliance through a company legally established in 
Mexico. 

If we are talking about a service to be rendered by a Mexican 
company abroad, applicable foreign laws must be observed. 
Immigration laws of the country where the employee is assigned 
should also be considered so that the employee maintains a regular 
immigration status. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security and 
data protection that may arise on an outsourcing 
transaction?  

The Federal Law on Protection of Personal Data in Possession of 
Private Persons (Ley Federal de Protección de Datos Personales en 
Posesión de los Particulares – LFPDPPP) establishes that as a 
general rule the consent of the owner of personal data must be first 
obtained before transferring personal data.  However, whenever a 
transfer is necessary to comply with an agreement entered into 
between the receiver of the data and a third party, in the interest of 
the owner of the data, consent is not needed.  Such would be the case 
of services, personnel provider or outsourcing agreements (article 
37, fraction IV, LFPDPPP). 
In the case of sensitive personal data (such data which is related to the 
most intimate sphere of the owner or which, wrongly used, may cause 
an act of discrimination), express consent for data treatment and 
transfer must always be obtained from the owner of personal data. 
Therefore, in order to avoid any liability, we recommend always 
obtaining express consent for data treatment and transfer from the 
owner of personal data. 
It should be considered also that in any event in which personal data 
is collected, the collector must have a privacy notice and make it 
available to owners of personal data. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The person collecting personal data must maintain security, 
administrative, technical and physical measures allowing the 
protection of personal data against damage, loss, alteration, 
destruction or unauthorised use, access or treatment, without 
mentioning specific security requirements (article 19 LFPDPPP). 
Additionally, in case of treatment of personal data in cloud services, 
it is necessary that the cloud services provider applies data 
protection policies and to ensure that once services end, the cloud 
services provider will erase any uploaded information (article 52 of 
the LFDPPP By-Law). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Considering the tax nature of social security obligations, in the 
event of noncompliance, the transferee is to be liable for such 
obligations. 
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In this sense, whenever a company transfers the personnel, the 
social security, Infonavit and SAR obligations are also transferred, 
in addition to local payroll tax responsibility. 
In case of termination, it is possible that the IMSS tries to collect 
omitted social security fees from the owner of the place where 
services were rendered, either the transferee or the transferor. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

According to LIVA, there are certain requirements regarding 
crediting of VAT paid in transactions under the labour 
subcontracting regime, thereby preventing tax evasion and 
inadmissible crediting (articles 5 and 32 LIVA). 
In case of subcontracting, in order to make creditable the entire VAT, 
the LIVA establishes that the contracting party must obtain from the 
subcontractor a copy of the VAT tax return and a payment 
acknowledgment receipt. 
Information must be obtained on the month the contractor has paid 
and the contractor must report to the tax authority the amount of 
VAT transferred specifically to each client, as well as VAT paid in 
the monthly return. 

9.3 What other tax issues may arise? 

The most important issues regarding VAT are described above in 
question 9.2.  
Additionally, for Income Tax effects, in order to deduct a labour 
subcontracting expense, the contracting party must obtain from the 
subcontractor a simple copy of the following documents, which 
subcontractor must deliver: 
a) Tax proof evidencing payment of employees’ salaries 

assigned by subcontractor. 
b) Acknowledgments of receipt. 
c) A tax return where subcontractor pays withholdings made to 

employees. 
d) IMSS employee-employer fees payment proof. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The service level is usually agreed on the outsourcing agreement, 
establishing expected quality standards. 
If such standards are not satisfied, it is normally grounds for 
termination of the agreement. 
On the other hand, service credits are not a standard in Mexico.  
However, it does not prevent, if desired, to include a provision on 
such issue in the agreement. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

In the event of noncompliance of the services, the civil or 
commercial laws will apply.  In the first place, the valid agreement 

between the parties will govern; otherwise, the noncomplying party 
may be legally required to comply with its obligations or may 
rescind the agreement and/or be indemnified for suffered damages.  
In the event of the subcontractor’s noncompliance with employment 
or social security obligations with its own employees, the 
subcontractor’s employee or IMSS may start a claim against the 
contracting party for payment of owed benefits or omitted social 
security fees.  In such cases, the contracting party may go against the 
subcontractor for suffered damages. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

As a general rule, on civil and commercial matters, the valid 
agreement between the parties will govern.  In this sense, a 
contractual penalty may be agreed in the event of noncompliance 
with any obligation contained in the agreement. 
Also, the granting of a bond or responsibility insurance may be 
required.  This is common practice in personnel provider 
agreements. 
Additionally, it is also recommended to always establish the 
subcontractor’s or services provider’s obligation to keep the 
contracting party or the beneficiary of the services harmless from 
any employment, social security or tax claim that may be filed 
against the contracting party or the beneficiary of the services as a 
consequence of the contractor’s or services provider’s 
noncompliance with its obligations. 
Furthermore, the subcontractor’s or services provider’s obligation to 
regularly inform about compliance should be established. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typically, outsourcing agreements include the subcontractor’s or 
services provider’s obligation to fulfil all employment, social 
security and tax obligations.  Otherwise, the subcontractor or the 
services provider will have to keep harmless the contracting party or 
beneficiary of the services from any liability that may arise from 
such obligations breach. 
It is also recommendable to establish an indemnity clause (cláusula 
penal) to protect the contracting party or beneficiary of the services 
for any damage that it may suffer. 
In subcontracting there are certain mandatory requirements that may 
be considered as warranties/indemnities in favour of the contracting 
party.  In this sense, the contracting party must verify that the 
subcontractor possesses their own and sufficient goods to comply 
with its obligations deriving from its employment relationships.  
Such requirement must be satisfied at the inception of the agreement. 
Throughout the validity of the agreement, the contracting party must 
verify that the subcontractor complies with all applicable provisions 
on health, security and environment on work matters with regard to 
its employees (article 15-C of LFT). 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Social security is a mandatory insurance for all direct employers.  It 
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covers work-related risks, general diseases and accidents, maternity, 
retirement, disabilities and/or death. 
In addition to social security, it is common for the parties to agree on 
providing insurances, such as: 
I. Insurance of responsibility by accidents and labour illnesses. 
II. Insurance of civil responsibility by labour accidents. 
III. Insurance of civil or commercial responsibility. 
IV. Insurance of civil responsibility for the use of vehicles. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

In the event of noncompliance with legal or contractual obligations 
by any party, the affected party may rescind the agreement with no 
responsibility and/or claim indemnity of harm and damages suffered 
against the noncomplying party. 
It is also recommended that the agreement establishes grounds for 
agreement termination.  Such grounds may be as broad as a mere 
written notice informing the intent to extinguish the agreement. 
In case of termination for any cause, the agreement should establish 
each party’s responsibilities before employees and IMSS on such 
situation. 

13.2 Can the parties exclude or agree additional 
termination rights? 

It is possible to agree on special grounds for agreement termination 
(specific time or condition), as well as the rights and obligations 
corresponding to each party in such events, both before its 
counterpart and before employees/IMSS. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There is no local law annulling termination rights of an outsourcing 
agreement. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

In addition to Intellectual Property (IP) rights protection provided 
by the Industrial Property Law (Ley de Propiedad Industrial – LPI), 
described in the following question, all agreements may establish 
the responsibility, effects and obligations of each party to protect IP. 
As a consequence, it is desirable to include in the agreement 
confidentiality, intellectual property and copyright clauses, in order 
to determine the authorised use of each party’s IP and confidential 
information, even though employees have a permanent 
confidentiality obligation as established under LFT. 
It should be pointed out that the direct employer possesses a 
preemptive right for the use or acquisition of any invention of its 
direct employees (article 163 of LFT). 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The LPI provides that industrial secrets protect information on 
productive and/or economic activity of the company, representing 
an advantage in the market. 
LPI protection applies between the parties, but also before the 
employees rendering the services. 
Any person that by reason of his/her work has access to an industrial 
secret and has been prevented regarding its confidential nature must 
not disclose it. 
In this sense, clauses of confidentiality with employees should be 
established in order to protect any industrial secrets they may 
become aware of. 
In addition, grounds for termination with cause of an employment 
relationship may be found in the disclosure of reserved information 
made by the employee in detriment of the company (article 47 LFT). 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Neither party holds implicit rights in relation to the use of licences 
or industrial property rights; therefore, in the event of termination, 
the parties must refrain from using them, unless otherwise agreed. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Upon termination of agreement by the parties, as a general rule, the 
contracting party or beneficiary must refrain from using know-how 
of the supplier, except the right to continue use after the termination 
of the agreement has been agreed. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Regarding civil and commercial liability, in particular cases, the 
liability may be limited in advance, expressly foreseen under the 
agreement. 
For outsourcing contracts, if the direct employer is in compliance 
with all of its obligations, the contracting party or beneficiary of 
services will not be liable for such obligations.  Otherwise, in cases 
of incompliance, it is possible that under the subcontracting scheme, 
the contracting party be deemed the employer of the subcontractor’s 
employees or, in other outsourcing schemes, the beneficiary of the 
services may be jointly liable with the provider.  In these cases, the 
liability before employees or before the authority claiming 
compliance with any obligation may not be limited.  

15.2 Are the parties free to agree a financial cap on 
liability? 

As for civil or commercial liability, there is the possibility of 
agreeing a contractual penalty in the event of noncompliance by any 
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party, having as the effect that such penalty will act as a cap to 
damages liability, as it is understood that such liability has been 
previously estimated.  In the event that no contractual penalty is 
agreed, damages may be claimed limitlessly by the damaged party. 
As to employment and/or social security claims, no limit on liability 
may be agreed. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

In the event of a dispute between the parties, and given the civil or 
commercial nature of the agreement, disputes will be heard before 
civil or commercial competent courts. 
There is also a possibility of including an arbitration clause with the 
purpose of establishing that in the event of dispute, the case will be 
settled in a civil or commercial arbitration.  

When the dispute is generated with employees and/or against social 
security, the matter will be heard by the CAB or an administrative 
tribunal with jurisdiction on the matter.  In this case, no private 
arbitration may be agreed. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There are few grounds explored in Mexico on the subject; however, 
good faith is considered to be a general principle in labour 
regulations (article 17 of LFT) and in civil regulations.  Therefore, 
good faith is expected, but good faith’s scope is not standardised and 
may not be objectively measured. 
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Chapter 15

Ikeyi Shittu & Co. 

Nduka Ikeyi

Sam Orji

Nigeria

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no national laws generally regulating outsourcing.  
However, the “Guidelines on Labour Administration: Issues in 
Contract Staffing/Outsourcing in the Oil and Gas Sector” (“O&G 
Guidelines”), issued by the Federal Ministry of Labour and 
Productivity in 2011, regulate outsourcing in the oil and gas sector.  
The O&G Guidelines, amongst others, provide that the jobs on the 
organogram of companies in the sector must be occupied by 
permanent employees of the companies and restricts outsourcing to 
non-core business of the companies, except for proven short-term 
projects.  There also exists a “Code of Conduct for Private 
Employment Agencies 2012”, which was developed jointly by the 
Human Capital Providers Association of Nigeria, an association of 
private employment agencies in Nigeria, Nigeria Employers’ 
Consultative Association, Federal Ministry of Labour and 
Productivity and the International Labour Organisation. 
In addition, the National Industrial Court, which has exclusive 
jurisdiction to hear and determine labour- and employment-related 
disputes, has in recent case law begun to develop some principles of 
law applicable to outsourcing and other “disguised employment 
relationships”. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

No.  However, outsourcing transactions by government or public 
sector bodies will be subject to the Public Procurement Act 2007, 
which applies to procurement by the federal government and its 
agencies and similar legislation as applicable in the various states of 
the federation. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Yes.  The “Guidelines for the Regulation of Agent Banking and 

Agent Banking Relationships in Nigeria” issued by the Central 
Bank of Nigeria (“CBN Guidelines”) in 2013 require financial 
institutions that wish to engage in agent banking to submit an 
application for approval to the CBN (section 2 of the CBN 
Guidelines), and for the financial institution to assess the adequacy 
of controls of outsourcing activities through regular audits (section 
6 of the CBN Guidelines).  The CBN Guidelines define agent 
banking as “the provision of financial services to customers by a 
third party (agent) on behalf of a licensed deposit taking financial 
institution and/or mobile money operator (principal)”.  Although the 
CBN Guidelines, unlike the O&G Guidelines, do not directly 
regulate outsourcing, they nevertheless touch upon outsourcing. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for an outsourcing transaction to be 
governed by national law, so parties to an outsourcing transaction 
are entitled to choose the law applicable to the transaction; a 
Nigerian court will enforce such a choice unless there is strong 
reason for the court to refuse to enforce it [Nika Fishing Company 
Limited v. Lavina Corp. (2008) 16 NWLR (Pt. 1114) 509; Sonnar 
(Nig) Ltd & anor v. Partenreedri M.S Nordwind & anor (1987) 4 
NWLR (Pt. 66) 520].  However, such choice of law will (a) be 
limited by mandatory rules of the forum (i.e. Nigeria), and (b) will 
not affect the determination of the nature of the relationship between 
any of the parties to the transaction and an “employee”, which will 
be determined by reference to Nigerian law. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common structure in Nigeria is direct outsourcing in 
which the customer directly engages the supplier under a services 
agreement.  Such services agreements usually have elaborate 
schedules detailing the scope of the business outsourced, standards 
against which performances will be assessed, prices, transfer of 
personnel and equipment, etc. 
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3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The most common process is that the customer would define the 
scope of what is to be outsourced according to its business 
requirement.  (In some cases, the customer would engage a 
consultant for this piece of work.)  Thereafter, the customer would 
send out a request for proposal to likely suppliers.  Shortlisted 
suppliers then bid for the engagement, and the customer eventually 
selects its preferred supplier according to predetermined standards. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No.  Parties are at liberty to set the term of the contract for optimal 
benefit. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No.  Parties are free to negotiate and agree on notice periods 
according to their needs. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Charging methods vary in accordance with the type of services 
being outsourced.  If the level and volume of the service that would 
be required by the customer during the contract period is predictable 
and the customer wants to have certainty over its budget, the fixed 
charge approach is ideal.  However, if the level and volume of 
service that would be required is not predictable, the cost-plus 
charging method (where the customer pays the actual cost of 
providing the service plus an agreed profit margin to the supplier) 
may be the adopted.  Where the deliverables under the contract have 
standard units, the parties may adopt the pay-as-you-go charging 
model whereby the customer pays a pre-agreed unit price for each 
deliverable received. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other key cost-related-terms in outsourcing transactions include 
provisions for service-level credits, benchmarking, disputed 
charges, late payments, allocation of tax responsibility, adjustments 
based on variation in exchange rates and inflation, termination-
related costs and change-management costs, etc. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities required would vary according to the nature of the 
asset to be transferred, leased or licensed; and would generally 
follow usual rules applicable to transfer, lease or license of assets in 
Nigeria.  Whilst execution of relevant documents of transfer and 
delivery of title documents would in most cases suffice to transfer 
personal property, including choses-in-action, transfer of interest 
and rights in land would in some cases involve registration and 
consent requirements.  In all cases, stamp duty is payable on the 
instrument of transfer. 

6.2 What are the formalities for the transfer of land? 

The formalities include that the parties execute a deed (of 
assignment or of sublease as the case may be), after which the 
consent of the governor of the state where the land is situated is 
obtained, usually by presentation of the transfer instrument for 
registration at the appropriate land registry.  In the course of 
obtaining the said consent, the relevant instrument is assessed and 
stamp duty, capital gains tax and other relevant state taxes are paid 
thereon. 

6.3 What post-completion matters must be attended to? 

In the case of assignment or exclusive licence of copyrights, it has to 
be registered with the Nigerian Copyrights Commission.  It is 
necessary to obtain the consent from primary owners of any licensed 
copyright where the customer would be transferring such licence to 
the supplier under the terms of the contract.  The same goes for any 
third parties with whom the customer had contracts (like leases), the 
terms of which may materially be affected by the outsourcing 
arrangement.   
In a case involving the “transfer” of employees, it would also be 
necessary to pay special attention to matters arising from the 
cessation and transfer of employment, especially the terms upon 
which the employees will be disengaged by their current employer 
and hired by the new employer, if it so desires. 

6.4 How is the transfer registered? 

See questions 6.2 and 6.3 in regard to the registration of the transfer 
of interests in land and copyright. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Nigerian law does not recognise the transfer of employees by 
operation of law [Re Bendel Line Co. Ltd. (1979) 5 FRCLR 19].  
Specifically, for employments governed by the Labour Act, section 
10 thereof subjects the transfer of employment from one employer 
to another to the consent of the worker and the endorsement of the 
transfer by an authorised labour officer.  Thus, a transfer of an 
employee’s employment will only be effective when the employee 
consents to it.   
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However, notwithstanding that Nigerian law does not recognise the 
transfer of employees by operation of law, termination payment 
obligations of a previous employer may pass to a person who 
succeeds to the business of the previous employer, which transfers 
the undertaking for which the employees were engaged to another, 
for instance in acquisitions, takeover, privatisation, outsourcing, etc. 

7.2 On what terms would a transfer by operation of law 
take place? 

As we indicated above, Nigerian law does not recognise transfer of 
employment by operation of law.  The consent of each employee 
will have to be obtained in each case. 

7.3 What employee information should the parties 
provide to each other? 

There is no statute providing for specific information to be provided 
by the parties to an outsourcing contract about an employee (a) to be 
sent by the supplier to the customer, or (b) to be transferred by the 
customer to the supplier.  Generally, either party would require 
sufficient information on the relevant employee to enable them to 
determine the suitability of the employee.  Thus, (a) the customer 
would, in roles requiring specified qualification and skill, request 
for the curriculum vitae of the relevant employee, and (b) the 
supplier would be entitled to receive the employee’s employment 
file and records as well as a compensation arrangement.  The 
supplier will also be entitled to receive information relating to 
unionisation of the relevant employees. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Yes, but legal rules applicable to termination of employment must 
be observed.  For instance, where it is intended to terminate the 
employment of an employee due to redundancy occasioned by an 
outsourcing arrangement, the employer, in case of an employment 
governed by the Labour Act, will comply with the requirements for 
laying off a worker for redundancy under section 20 of the Labour 
Act.  For employment not governed by the Labour Act, the 
employer is required to comply with any redundancy provision in 
the employee’s contract of employment or applicable collective 
bargaining agreement. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes.  The requirement to obtain an employee’s consent to a transfer 
of employment in Nigeria provides the employee the chance to 
negotiate the terms upon which the transfer will be implemented, 
which would include harmonisation of the employment terms of the 
transferring employee with those of the employer’s existing 
workforce. 

7.6 Are there any pensions considerations? 

Yes.  Generally, Nigeria operates a mandatory contributory pension 
scheme in which monthly contributions of the employer and 
employee are remitted to a pension fund administrator (“PFA”) 
chosen by the employee.  The mandatory scheme came into force in 
2004 pursuant to the Pension Reform Act.  Although the PRA sets 

minimum rates of contribution for both the employee and the 
employer, the law nevertheless permits the employer to assume a 
higher percentage of the total contribution.  It would therefore be 
necessary to confirm (a) the rate of contribution assumed by the 
previous employer, and (b) the previous employer’s compliance 
with its deduction and remittance obligations. 

7.7 Are there any offshore outsourcing considerations? 

Yes.  Parties should pay attention to local laws and the laws of the 
foreign party before, during and after the outsourcing contract to 
ensure that the outsourced business is not subject to any legal 
restriction in any of the jurisdictions.  Special consideration should 
also be given to local law relating to employment of, and remittance 
of monies paid to, expatriate staff where the transaction 
contemplates the engagement of expatriate personnel. 
It is also possible that an outsourcing transaction, which involves an 
offshore supplier and a Nigerian resident customer, may create a 
business activity in Nigeria for the offshore supplier to the extent 
that the offshore supplier might be considered to be carrying on 
business in Nigeria.  The offshore supplier would in such 
circumstance be required to establish a local subsidiary in Nigeria as 
prescribed by section 54 of the Companies and Allied Matters Act. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The most material legal or regulatory requirements concerning data 
security and data protection that may arise is how personal data will 
be collected and protected by a party to the contract or a third party 
engaged in respect of the contract.  The National Information 
Technology Development Agency (“NITDA” or the “Agency”), has 
issued the “Nigeria Data Protection Regulation, 2019” (the 
“Regulation”).  The Regulation applies to all transactions intended 
for the processing of personal data and the actual processing of 
personal data in respect of natural persons residing in Nigeria, or 
residing outside Nigeria but of Nigerian descent.   
The Regulation, among other things, (a) prescribes that data 
collection and processing shall be for specific, legitimate and lawful 
purpose and must be with the consent of the data subject, (b) 
imposes a duty of care in favour of a data subject on anyone who is 
entrusted with personal data of a data subject, (c) forbids the 
obtaining of data without the specific purpose of collection 
disclosed to the data subject, (d) makes it compulsory for mediums 
of data collection and processing to have a privacy policy that the 
class of the data subjects being targeted can understand, (e) imposes 
the burden of developing security measures to protect the data of 
any person who is involved in data processing, (f) makes provision 
for contracts between a third party and the data controller for third 
party data processing, which applies in the case of an outsourcing 
contract, and (g) subjects the transfer of data to a foreign country to 
the provisions of the Regulation and the supervision of the 
Honourable Attorney General of the Federation (with exceptions). 
The Constitution of the Federal Republic of Nigeria, 1999, in 
section 37, provides for the protection of the rights of citizens to 
privacy and the privacy of their homes, correspondence, telephone 
conversations and telegraphic communication.  There are also other 
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However, notwithstanding that Nigerian law does not recognise the 
transfer of employees by operation of law, termination payment 
obligations of a previous employer may pass to a person who 
succeeds to the business of the previous employer, which transfers 
the undertaking for which the employees were engaged to another, 
for instance in acquisitions, takeover, privatisation, outsourcing, etc. 

7.2 On what terms would a transfer by operation of law 
take place? 

As we indicated above, Nigerian law does not recognise transfer of 
employment by operation of law.  The consent of each employee 
will have to be obtained in each case. 

7.3 What employee information should the parties 
provide to each other? 

There is no statute providing for specific information to be provided 
by the parties to an outsourcing contract about an employee (a) to be 
sent by the supplier to the customer, or (b) to be transferred by the 
customer to the supplier.  Generally, either party would require 
sufficient information on the relevant employee to enable them to 
determine the suitability of the employee.  Thus, (a) the customer 
would, in roles requiring specified qualification and skill, request 
for the curriculum vitae of the relevant employee, and (b) the 
supplier would be entitled to receive the employee’s employment 
file and records as well as a compensation arrangement.  The 
supplier will also be entitled to receive information relating to 
unionisation of the relevant employees. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Yes, but legal rules applicable to termination of employment must 
be observed.  For instance, where it is intended to terminate the 
employment of an employee due to redundancy occasioned by an 
outsourcing arrangement, the employer, in case of an employment 
governed by the Labour Act, will comply with the requirements for 
laying off a worker for redundancy under section 20 of the Labour 
Act.  For employment not governed by the Labour Act, the 
employer is required to comply with any redundancy provision in 
the employee’s contract of employment or applicable collective 
bargaining agreement. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes.  The requirement to obtain an employee’s consent to a transfer 
of employment in Nigeria provides the employee the chance to 
negotiate the terms upon which the transfer will be implemented, 
which would include harmonisation of the employment terms of the 
transferring employee with those of the employer’s existing 
workforce. 

7.6 Are there any pensions considerations? 

Yes.  Generally, Nigeria operates a mandatory contributory pension 
scheme in which monthly contributions of the employer and 
employee are remitted to a pension fund administrator (“PFA”) 
chosen by the employee.  The mandatory scheme came into force in 
2004 pursuant to the Pension Reform Act.  Although the PRA sets 

minimum rates of contribution for both the employee and the 
employer, the law nevertheless permits the employer to assume a 
higher percentage of the total contribution.  It would therefore be 
necessary to confirm (a) the rate of contribution assumed by the 
previous employer, and (b) the previous employer’s compliance 
with its deduction and remittance obligations. 

7.7 Are there any offshore outsourcing considerations? 

Yes.  Parties should pay attention to local laws and the laws of the 
foreign party before, during and after the outsourcing contract to 
ensure that the outsourced business is not subject to any legal 
restriction in any of the jurisdictions.  Special consideration should 
also be given to local law relating to employment of, and remittance 
of monies paid to, expatriate staff where the transaction 
contemplates the engagement of expatriate personnel. 
It is also possible that an outsourcing transaction, which involves an 
offshore supplier and a Nigerian resident customer, may create a 
business activity in Nigeria for the offshore supplier to the extent 
that the offshore supplier might be considered to be carrying on 
business in Nigeria.  The offshore supplier would in such 
circumstance be required to establish a local subsidiary in Nigeria as 
prescribed by section 54 of the Companies and Allied Matters Act. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The most material legal or regulatory requirements concerning data 
security and data protection that may arise is how personal data will 
be collected and protected by a party to the contract or a third party 
engaged in respect of the contract.  The National Information 
Technology Development Agency (“NITDA” or the “Agency”), has 
issued the “Nigeria Data Protection Regulation, 2019” (the 
“Regulation”).  The Regulation applies to all transactions intended 
for the processing of personal data and the actual processing of 
personal data in respect of natural persons residing in Nigeria, or 
residing outside Nigeria but of Nigerian descent.   
The Regulation, among other things, (a) prescribes that data 
collection and processing shall be for specific, legitimate and lawful 
purpose and must be with the consent of the data subject, (b) 
imposes a duty of care in favour of a data subject on anyone who is 
entrusted with personal data of a data subject, (c) forbids the 
obtaining of data without the specific purpose of collection 
disclosed to the data subject, (d) makes it compulsory for mediums 
of data collection and processing to have a privacy policy that the 
class of the data subjects being targeted can understand, (e) imposes 
the burden of developing security measures to protect the data of 
any person who is involved in data processing, (f) makes provision 
for contracts between a third party and the data controller for third 
party data processing, which applies in the case of an outsourcing 
contract, and (g) subjects the transfer of data to a foreign country to 
the provisions of the Regulation and the supervision of the 
Honourable Attorney General of the Federation (with exceptions). 
The Constitution of the Federal Republic of Nigeria, 1999, in 
section 37, provides for the protection of the rights of citizens to 
privacy and the privacy of their homes, correspondence, telephone 
conversations and telegraphic communication.  There are also other 

Ikeyi Shittu & Co. Nigeria

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 109

© Published and reproduced with kind permission by Global Legal Group, Ltd 



N
ig

er
ia

WWW.ICLG.COM110 ICLG TO: OUTSOURCING 2019

sector-specific legislation and regulations on the right of the 
individual to the privacy and security of his personal transactions 
and telephone conversations. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

No; other than as explained in question 8.1 above.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

In an outsourcing transaction, the supplier will be concerned about 
its income tax exposure, especially given that the supplier will be 
subject to a withholding tax at the rate of 10% on the gross amount 
of all payments made to it by the customer (with the exception of 
reimbursable expenses).  The customer will be subject to VAT at the 
rate of 5% of all amounts billed to it by the supplier (with the 
exception of reimbursable expenses), which figure will have the 
effect of marking up the actual amount billed.  It will also be 
important for the parties to discuss whose duty it is to deduct and 
remit pay-as-you-earn income tax and all statutory payroll 
deductions to be made on monies payable to the employees 
providing services to the customer in cases where the outsourced 
service involves the outsourcing of employees.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Yes.  Input VAT paid on the procurement of services is not 
recoverable in Nigeria.  It rather operates as plain sales tax. 

9.3 What other tax issues may arise? 

An outsourcing transaction, which involves the transfer of assets, 
may implicate capital gains tax issues.  It may also raise the issue of 
the value at which the transferred assets are brought into the books 
of the supplier to whom the assets have been transferred.  Transfer 
pricing issues may also arise where the parties to the transaction are 
related entities. 
Furthermore, an outsourcing transaction between a Nigerian 
resident and a non-resident may raise issues of “double taxation” of 
the income of the non-resident supplier from the transaction.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The usual approach in an outsourcing contract is to include in the 
contract in sufficient detail and clarity the standard of performance 
or service level standards expected from the supplier.  The contract 
should also require that the service level report should be given by 
the supplier at agreed intervals.  Where the supplier fails to meet the 
contracted service level standards, the customer is entitled to deduct 
an amount (either already agreed or calculated at an agreed rate) 
from the amount to be paid under the contract as service credits. 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The remedies depend on the nature of the breach.  They may include 
compensatory damages, injunctions and/or rescission of the 
contract. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

There should be a right to step in and take over the performance or 
management of the performance of the service or to appoint a third 
party to so do at the expense of the supplier.  There should be a 
requirement for the supplier to take out an insurance for due 
performance and to endorse the customer’s interest on the policy. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

There is usually a warranty as to the supplier’s qualification and 
capacity to perform up to the service level; an undertaking to 
remedy substandard deliverables (where possible) within an agreed 
period from time of notification.  Terms on the indemnity of the 
customer by the supplier for a successful claim of a third party, for 
example for a breach of data protection regulations, infringement of 
intellectual property rights, breach of sanitary and environmental 
protection regulations, etc., are also typically included.  Further, in 
contracts for the outsourcing of employees, indemnity regarding 
claims by, and claims arising from any act or omission of, the 
outsourced employees, are not unusual. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The type of insurance to be considered will be largely determined by 
the outsourced business.  For instance, where the outsourced 
business has the potential of posing any danger to the public, public 
liability insurance for negligence resulting in bodily injury or death, 
loss or damage to property, etc. should be considered.  Cyber-
liability insurance should be considered where the outsourced 
business may lead to breaches of data or any risk related to the use 
of information technology.  Where the outsourcing transaction is for 
the provision of outsourced personnel, employee-related insurance 
should be put in place. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Ordinarily, outsourcing contracts have termination provisions.  
Once a party terminates the contract in accordance with any of the 
termination provisions, it is unlikely that the counter party would 
maintain a successful claim for damages. 
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13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  Parties can exclude or agree additional termination rights 
based on the principle of freedom of contract. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Existing intellectual property (“IP”) of either party is usually 
declared to belong to the relevant party though made available to the 
other party in the course of or for the purpose of the contract.  
Accordingly, the other party is licensed to use such received IP to 
the extent necessary for the performance – or receipt as the case may 
be – of the services.  Also, in contemplation of improvements to the 
existing IPs, parties provide that developments to their respective 
existing IPs would belong to them; save that the supplier has to 
agree to transfer to the customer rights in new developments to the 
supplier’s IP created exclusively for the particular customer, 
provided that the supplier can continue to perform similar services 
for other customers after such transfer.  Where absolute transfer of 
such rights would impede the continued performance of similar 
services by the supplier to other customers, then it would insist on 
merely licensing the customer to use the development non-
exclusively.  Permission by suppliers to customers for continued use 
of suppliers’ IP at the end of the contract term is usually to the extent 
that such IP is incorporated in the deliverables to the customer under 
the contract, and only in connection with the customer’s normal use 
of the deliverables. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

There are no statutory protections for them in Nigeria.  They are 
protected under the general principles of common law – under 
contracts, torts and other basic legal principles. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no such implied rights. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

The customer can gain access and use the supplier’s know-how 
post-termination only to the extent and for the purpose prescribed in 
the contract. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Generally, parties are allowed to limit or exclude their liability 
contractually.  However, neither party is allowed to contract out of a 
mandatory statutory duty or obligation, though it may transfer the 
burden of its performance of such obligation on the other party by 
contract.  Also, exclusion or limitation of liability for fraud or 
fraudulent misrepresentation is usually unenforceable.  A Nigerian 
court will also not enforce an exclusion of liability clause if the 
effect of the exclusion is to defeat the essence of the contract. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, subject to what we have said in question 15.1 above. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Business contracts like outsourcing contracts usually provide for 
confidential consultations by the parties’ management to resolve 
any dispute, failing which they resort to mediation, failing which the 
dispute is to be resolved by arbitration.  Although the choice of 
arbitration would preclude the courts from determining a dispute 
which parties have agreed to arbitrate, the choice of arbitration 
would operate without prejudice to the parties’ right to apply to the 
court for urgent interim reliefs. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Save for terms (like trade customs, usual course of dealing, etc.) 
usually implied into contracts by common law principles in the 
absence of express provisions on pertinent matters, parties are 
usually held to the express terms of their contract.  There is no 
overriding requirement for either party to act in good faith and to act 
fairly, unless the circumstance is such that a party may be said to 
have come under a fiduciary relationship to the other in the specific 
matter. 
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sector-specific legislation and regulations on the right of the 
individual to the privacy and security of his personal transactions 
and telephone conversations. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

No; other than as explained in question 8.1 above.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

In an outsourcing transaction, the supplier will be concerned about 
its income tax exposure, especially given that the supplier will be 
subject to a withholding tax at the rate of 10% on the gross amount 
of all payments made to it by the customer (with the exception of 
reimbursable expenses).  The customer will be subject to VAT at the 
rate of 5% of all amounts billed to it by the supplier (with the 
exception of reimbursable expenses), which figure will have the 
effect of marking up the actual amount billed.  It will also be 
important for the parties to discuss whose duty it is to deduct and 
remit pay-as-you-earn income tax and all statutory payroll 
deductions to be made on monies payable to the employees 
providing services to the customer in cases where the outsourced 
service involves the outsourcing of employees.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Yes.  Input VAT paid on the procurement of services is not 
recoverable in Nigeria.  It rather operates as plain sales tax. 

9.3 What other tax issues may arise? 

An outsourcing transaction, which involves the transfer of assets, 
may implicate capital gains tax issues.  It may also raise the issue of 
the value at which the transferred assets are brought into the books 
of the supplier to whom the assets have been transferred.  Transfer 
pricing issues may also arise where the parties to the transaction are 
related entities. 
Furthermore, an outsourcing transaction between a Nigerian 
resident and a non-resident may raise issues of “double taxation” of 
the income of the non-resident supplier from the transaction.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The usual approach in an outsourcing contract is to include in the 
contract in sufficient detail and clarity the standard of performance 
or service level standards expected from the supplier.  The contract 
should also require that the service level report should be given by 
the supplier at agreed intervals.  Where the supplier fails to meet the 
contracted service level standards, the customer is entitled to deduct 
an amount (either already agreed or calculated at an agreed rate) 
from the amount to be paid under the contract as service credits. 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The remedies depend on the nature of the breach.  They may include 
compensatory damages, injunctions and/or rescission of the 
contract. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

There should be a right to step in and take over the performance or 
management of the performance of the service or to appoint a third 
party to so do at the expense of the supplier.  There should be a 
requirement for the supplier to take out an insurance for due 
performance and to endorse the customer’s interest on the policy. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

There is usually a warranty as to the supplier’s qualification and 
capacity to perform up to the service level; an undertaking to 
remedy substandard deliverables (where possible) within an agreed 
period from time of notification.  Terms on the indemnity of the 
customer by the supplier for a successful claim of a third party, for 
example for a breach of data protection regulations, infringement of 
intellectual property rights, breach of sanitary and environmental 
protection regulations, etc., are also typically included.  Further, in 
contracts for the outsourcing of employees, indemnity regarding 
claims by, and claims arising from any act or omission of, the 
outsourced employees, are not unusual. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

The type of insurance to be considered will be largely determined by 
the outsourced business.  For instance, where the outsourced 
business has the potential of posing any danger to the public, public 
liability insurance for negligence resulting in bodily injury or death, 
loss or damage to property, etc. should be considered.  Cyber-
liability insurance should be considered where the outsourced 
business may lead to breaches of data or any risk related to the use 
of information technology.  Where the outsourcing transaction is for 
the provision of outsourced personnel, employee-related insurance 
should be put in place. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Ordinarily, outsourcing contracts have termination provisions.  
Once a party terminates the contract in accordance with any of the 
termination provisions, it is unlikely that the counter party would 
maintain a successful claim for damages. 
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13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  Parties can exclude or agree additional termination rights 
based on the principle of freedom of contract. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Existing intellectual property (“IP”) of either party is usually 
declared to belong to the relevant party though made available to the 
other party in the course of or for the purpose of the contract.  
Accordingly, the other party is licensed to use such received IP to 
the extent necessary for the performance – or receipt as the case may 
be – of the services.  Also, in contemplation of improvements to the 
existing IPs, parties provide that developments to their respective 
existing IPs would belong to them; save that the supplier has to 
agree to transfer to the customer rights in new developments to the 
supplier’s IP created exclusively for the particular customer, 
provided that the supplier can continue to perform similar services 
for other customers after such transfer.  Where absolute transfer of 
such rights would impede the continued performance of similar 
services by the supplier to other customers, then it would insist on 
merely licensing the customer to use the development non-
exclusively.  Permission by suppliers to customers for continued use 
of suppliers’ IP at the end of the contract term is usually to the extent 
that such IP is incorporated in the deliverables to the customer under 
the contract, and only in connection with the customer’s normal use 
of the deliverables. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

There are no statutory protections for them in Nigeria.  They are 
protected under the general principles of common law – under 
contracts, torts and other basic legal principles. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no such implied rights. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

The customer can gain access and use the supplier’s know-how 
post-termination only to the extent and for the purpose prescribed in 
the contract. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Generally, parties are allowed to limit or exclude their liability 
contractually.  However, neither party is allowed to contract out of a 
mandatory statutory duty or obligation, though it may transfer the 
burden of its performance of such obligation on the other party by 
contract.  Also, exclusion or limitation of liability for fraud or 
fraudulent misrepresentation is usually unenforceable.  A Nigerian 
court will also not enforce an exclusion of liability clause if the 
effect of the exclusion is to defeat the essence of the contract. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, subject to what we have said in question 15.1 above. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Business contracts like outsourcing contracts usually provide for 
confidential consultations by the parties’ management to resolve 
any dispute, failing which they resort to mediation, failing which the 
dispute is to be resolved by arbitration.  Although the choice of 
arbitration would preclude the courts from determining a dispute 
which parties have agreed to arbitrate, the choice of arbitration 
would operate without prejudice to the parties’ right to apply to the 
court for urgent interim reliefs. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Save for terms (like trade customs, usual course of dealing, etc.) 
usually implied into contracts by common law principles in the 
absence of express provisions on pertinent matters, parties are 
usually held to the express terms of their contract.  There is no 
overriding requirement for either party to act in good faith and to act 
fairly, unless the circumstance is such that a party may be said to 
have come under a fiduciary relationship to the other in the specific 
matter. 
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Tel: +234 803 532 1980 
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Nduka has extensive private sector and public sector experience, 
having, amongst others, been the Attorney-General and 
Commissioner for Justice in Enugu State (2007 – 2011) in addition to 
his private sector experience.  

Nduka represents indigenous and multinational clients on an 
extensive range of regulatory, transactional, tax, and labour and 
employment law matters.  He has over 25 years’ combined experience 
in teaching, research, litigation, commercial and corporate legal 
advisory services, public sector administration and public sector 
consultancy.  

Nduka has published several articles in local and international journals 
on commercial and business law, especially in the areas of 
employment law, taxation, arbitration, corporate governance, foreign 
investment regulation and technology transfer.  In addition to private 
practice, Nduka is an adjunct faculty member at Renaissance 
University, Ugbawka.  He is described in Who’s Who Legal: Nigeria 
2018 as “an exceptional expert in taxation and finance” with “excellent 
communication and deep analytical skills”.

Ikeyi Shittu & Co. (the “firm”) is a full-service law firm with international business experience.  The firm provides its clients with a full range of legal, 
business advisory and transaction support services with a guarantee of skill, knowledge and professionalism.   

Whether engaged to advise on new investments or relationships, or to resolve issues arising from existing transactions, the firm creates value by 
providing innovative and practical business solutions.  We start by understanding the industries in which our clients operate, the peculiarities of each 
client’s business and the clients’ expectations, as the bases for identifying the solutions that optimise the client’s position within the framework of the 
law and the operating environment. 

We place strong emphasis on business ethics.

Sam is a partner in Ikeyi Shittu & Co.  He leads the Labour and 
Employment practice of Ikeyi Shittu & Co.  He also co-leads the 
Dispute Resolution and Litigation practice of the firm.  He routinely 
advises employers on issues arising from engagement, discipline and 
disengagement of employees.  He also advises on a wide range of 
issues arising from the structuring, implementation and or failure of 
commercial transactions.  

He has represented various clients, including state governments, 
multinational companies and political parties and their candidates, in 
the prosecution and defence of lawsuits bordering on labour and 
employment matters, commercial transactions, and election-related 
matters.  He has successfully litigated several high-profile cases 
before the Nigerian superior courts of record, at both trial and 
appellate levels. 
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Chapter 16

Angara Abello Concepcion Regala & Cruz  
Law Offices (ACCRALAW)

Emerico O. de Guzman

Neptali B. Salvanera

Philippines

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

In General 
Articles 106 to 109 of the Philippine Labor Code govern contracting 
and sub-contracting arrangements and prescribe the conditions for 
regulating sub-contracting and the rights and obligations of the 
parties to this arrangement.  
In this connection, the Department of Labor and Employment 
(DOLE) issued Department Order No. 174 (“DO 174”), series of 
2017, which became effective on 3 April.  DO 174 governs an 
arrangement whereby a principal agrees to put out or farm out with 
a contractor or subcontractor the performance or completion of a 
specific job, work, or service within a definite or predetermined 
period.  It contemplates a trilateral relationship between the 
principal, who has decided to farm out a job, work, or service to a 
service contractor; the service contractor, who undertakes the 
performance of the job, work, or service; and the employees of the 
service contractor, who accomplish the job, work, or service.  
In this type of arrangement, provided the contractor is a legitimate 
independent contractor, the principal does not create an employer-
employee relationship between himself and the employees of the 
contractor.  Thus, the employees of the contractor remain the 
contractor’s employees and his alone. 
A contracting arrangement is legitimate if the following 
circumstances concur: 
1. the contractor is registered in accordance with DO 174; 
2. the contractor carries a distinct and independent business and 

undertakes to perform the job, work, or service on its own 
responsibility, according to its own manner and method, and 
free from control and direction of the principal in all matters 
connected with the performance of the work except as to the 
results thereof; 

3. the contractor or subcontractor has substantial capital or 
investment; and 

4. the service agreement ensures compliance with all the rights 
and benefits under labour laws. 

DO 174 prohibits labour-only contracting and declares the principal 
as the direct employer of the contractor’s employees.  It renders the 

principal jointly and severally liable with the contractor for the 
payment of the employees’ money claims.  Labour-only contracting 
is defined as: 
1. an arrangement where: 

a. the contractor does not have substantial capital or 
investments in the form of tools, equipment, machineries, 
supervision work premises, among others; and  

b. the contractor or subcontractor does not exercise the right 
of control over the performance of the work of the 
employee; or 

2. the contractor does not exercise the right to control the 
performance of the work of the employee. 

Subsequently, however, in DOLE Department Circular No. 1, series 
of 2017, DOLE clarified the applicability/non-applicability of DO 
174 to certain industries and contractual relationships.  As DO 174 
applies only to a trilateral relationship in a contracting/sub-
contracting arrangement, it does not cover information technology-
enabled services involving an entire or specific business process, 
such as: business or knowledge process outsourcing (including call 
centre activities); legal process outsourcing; IT infrastructure 
outsourcing, application development, hardware and/or software 
support; medical transcription; animation services; or back office 
support.  It likewise does not cover contractual relationships such as 
contracts of sale, lease, carriage, growing/growership, toll 
manufacturing, management, operation, and maintenance and 
contracting out of a job or work to a professional or individual with 
unique skills and talents who himself performs the job or work for 
the principal, as these contracts are governed by the Philippine Civil 
Code and other special laws. 
On Particular Types of Outsourcing Transactions 
Banking Transactions 
Inherent banking functions, such as deposit taking, cannot be 
outsourced.  Under Circular No. 765-12 of the Central Bank of the 
Philippines, inherent banking functions are defined as follows: (i) 
services normally associated with placement of deposits and 
withdrawals, including the recording of deposit accounts; (ii) the 
granting of loans and extension of other credit exposures; (iii) 
position-taking and market risk-taking activities; (iv) managing of 
risk exposures; and (v) strategic decision-making. 
However, a bank, offshore banking unit, quasi-bank, trust entity, 
nonstock savings and loan association, pawnshop, foreign exchange 
dealer, money changer, remittance agent, electronic money issuer 
and other financial institution, also known as “covered institutions”, 
may outsource to a counterparty the gathering of the minimum 
information or documents required to be obtained.  Ultimate 
responsibility for knowing the customer and for keeping the 
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identification documents shall, however, lie with the covered 
institution, which must comply with several conditions including 
having a written service level agreement approved by the board of 
directors of both covered institutions, the counterparty having a 
reliable and acceptable customer identification system and training 
programme in place, and having all identification information and 
documents turned over within 90 calendar days to the covered 
institution, which shall carefully review the documents and conduct 
the necessary risk assessment of the customer. 
In addition, the Central Bank of the Philippines issued Circular No. 
268, which allowed outsourcing of banking functions such as IT 
systems/processing, data imaging, storage and retrieval, clearing 
and processing of checks, printing of bank deposit statements, credit 
card services, printing of bank loan statements, credit investigation 
and collection, processing of export, import and other trading 
transactions, messenger, courier and postal services, security guard 
services, and vehicle service contractors. 
Business Process Transactions 
In excluding the BPO and the KPO industries from the coverage of 
DO 174, the DOLE explained that DO 174 does not contemplate to 
cover information technology (IT)-enabled services involving an 
entire or specific business process such as BPOs, KPOs, legal 
process outsourcing, IT infrastructure outsourcing, application 
development, hardware and/or software support, medical 
transcription, animation services, and back office operations/ 
support. 
Construction Services 
In excluding the Construction Industry from the coverage of DO 
174, the DOLE explained that the Philippine Contractors 
Accreditation Board (PCAB) registers all contractors, whether 
general or subcontractors in the construction industry, and already 
regulates the same by ensuring compliance with DOLE Department 
Order No. 19, series of 1993 (Guidelines Governing the 
Employment of Workers in the Construction Industry), DOLE 
Department Order No. 13, series of 1998 (Guidelines Governing the 
Occupational Safety and Health in the Construction Industry) and 
DOLE-DPWH-DILG-DTI and PCAB Memorandum of Agreement-
Joint Administrative Order No. 1, Series of 2011 (on coordination 
and harmonisation of policies and programmes on occupational 
safety and health in the construction industry). 
Security Services 
For the purpose of ensuring the rights of private security personnel 
to minimum benefits mandated by law, the DOLE issued 
Department Order No. 150-16, Series of 2001 (DO 150-16), entitled 
‘Revised Guidelines Governing the Employment and Working 
Conditions of Security Guards and Similar Personnel in the Private 
Security Industry’, which applies to all private security agencies or 
operators and their principals or clients. 
Information and Communications Services 
Republic Act No. 10844 created the Department of Information and 
Communications Technology (DICT), which will serve as the 
primary government entity to plan, promote and help develop the 
Information and Communications Technology (ICT) sector in the 
Philippines.  The law institutionalises government support and the 
continuity of the programmes created for the further development of 
the ICT/BPO sector in the Philippines.  As such, the DICT and 
agencies attached to it, is expected to be more vigilant in enforcing 
laws related to data privacy legislation such as the Data Privacy Act 
of 2012, Access Devices Regulation Act of 1998, E-commerce Act, 
and the Cybercrime Prevention Act of 2012. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Generally, government agencies may avail from outsourced services 
through an institutional contract of a service which covers a lump 
sum of work for services to perform janitorial, security, consultancy, 
and other support functions for a maximum period of one (1) year.  
Contracting by government agencies is subject to the provisions of 
R.A. 9184 or the Government Procurement Act and pertinent 
budgeting, accounting and auditing rules and regulations. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

There are no other specific regulations on outsourcing arrangements 
other than the above. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

No, there is no requirement for outsourcing transactions to be 
governed by local law, except if the arrangement is one which is 
covered by DO 174.  Philippine law recognises the parties’ choice of 
governing law.  However, if the parties fail to so stipulate, the 
applicable law is that of the State that has the most significant 
relationship to the transaction and the parties. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

For outsourcing transactions covered by DO 174, these are 
generally done through a contractual arrangement between two 
corporate entities.  However, entering into an outsourcing 
arrangement with single proprietorships, partnerships, or 
cooperatives is also allowed.  BPOs and KPOs in the country 
usually deal directly with client corporate entities abroad, although 
some have been likewise servicing local corporations.  Some 
services may also be rendered by individuals or professionals 
considered as independent contractors. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

There is no common type of procurement process used to select a 
supplier. 
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4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, there is no maximum or minimum term for an outsourcing 
contract. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, national or local law does not regulate the notice period for the 
termination of an outsourcing contract. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

In contracting or subcontracting arrangements covered by both DO 
174 and DO 156-16, charges are usually based on a cost-plus 
method, that is, the cost of the number of contractors’ employees 
deployed to the principal with a minimum administrative fee, the 
amount of which depends on the type of employee deployed.  For 
employees covered by DO 174, there is a minimum administrative 
fee of 10%, whereas for security guards and private security 
personnel covered by DO 156-16, the minimum administrative fee 
is 20%. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

For BPOs and KPOs, parties agree on various Service Level 
Agreements (SLAs), usually based on the Key Performance 
Indicators (KPIs) relevant to the type of service that is outsourced. 
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities for the transfer, lease, and license of assets of 
outsourcing transactions are similar to those of regular business 
industries, except the transfer of assets when the transferor is an 
outsourcing business registered with the Philippine Economic Zone 
Authority (PEZA).  
A transfer or sale of assets is usually preceded by a Contract to Sell 
containing conditions and requirements to be fulfilled before a Deed 
of Absolute Sale is executed.  The Deed of Absolute Sale is usually 
notarised and signed by both parties.  If the transferor is PEZA-
registered, a letter of authorisation is required from PEZA before the 
sale can be made. 
As to licensing of assets, a licence agreement is entered into by the 
contracting parties.  If it involves the transfer of systematic 
knowledge for the manufacture of a product, the application of a 
process, or rendering of a service, and the transfer, assignment, or 
licensing of all forms of intellectual property rights, a technology 
transfer arrangement is executed.  It must comply with Sections 87 

(Prohibited Clauses) and 88 (Mandatory Provisions) of Republic 
Act No. 8293 to be enforceable. 

6.2 What are the formalities for the transfer of land? 

For validity, sale of land to a Filipino citizen or a qualified Filipino 
corporation (at least 60% owned by Philippine stockholders) should 
be made in writing.  This is usually effected through a notarised 
deed of absolute sale.  A letter of authorisation from PEZA is also 
necessary for PEZA-registered outsourcing businesses.  Title to the 
land is transferred only in the name of the buyer if the sale is 
registered with the Registry of Deeds.  For lease of land, a notarised 
lease agreement is executed. 

6.3 What post-completion matters must be attended to? 

In any sale of land or other assets, taxes should be paid to avoid 
future deficiency assessments.  For capital assets (i.e., generally, 
those not used in business), the capital gains tax (CGT) should be 
paid, while for ordinary assets, the income forms part of the regular 
business income and subject to the corporate income tax.  The 
corresponding documentary stamp tax (DST) should also be paid. 
For sale of land, in addition to the CGT and DST, local transfer tax 
should be paid to the local government unit.  Thereafter, tax 
clearances are secured from the Bureau of Internal Revenue (BIR) 
and City Treasurer’s Office and certificate authorising registration 
(CAR) from the BIR before registration with the Registry of Deeds.  
The new buyer then applies for new tax declaration in his name. 

6.4 How is the transfer registered? 

The Registry of Deeds is the government agency in the Philippines 
tasked with the registration of real properties.  Before the Registry 
of Deeds transfers the name in the title to the purchaser, he requires 
the following: 
1. copy of the deed of absolute sale; 
2. official receipt evidencing payment of transfer tax; 
3. CAR including official receipts for payment of CGT and 

DST; 
4. real property tax clearance from the City Treasurer’s Office; 
5. original copy of the owner’s duplicate of TCT (in the name of 

the seller); 
6. original or certified true copy of the latest tax declaration; 
7. notarised secretary’s certificate containing resolution of the 

board of directors of the seller approving the sale; 
8. notarised secretary’s certificate containing resolution of the 

board of directors of the buyer approving the sale; 
9. articles of incorporation of the buyer and by-laws; and  
10. SEC certificate that the articles of incorporation of the buyer 

have been registered.  
A minimal registration fee is also paid to the Registry of Deeds to 
process the transfer of title in the name of the purchaser. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Under Philippine law, the obligation to retain employees will 
depend on the underlying transaction which will prompt the transfer.  
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It is only during mergers or consolidations where employees are 
transferred by operation of law. 

7.2 On what terms would a transfer by operation of law 
take place? 

The surviving or consolidated corporation in either a merger or 
consolidation has the obligation of absorbing the employees and 
other liabilities of the merged or consolidated entities and thus 
would have to absorb the employees of the non-surviving 
corporation and honour their length of service and employment 
terms with the non-surviving corporation. 
The employees of a service contractor may be deemed as the 
employees of the principal, if there is a finding that the arrangement 
may be a labour-only contracting arrangement. 

7.3 What employee information should the parties 
provide to each other? 

Under Philippine law, there are no required disclosures between the 
parties regarding employee information.  However, any disclosures 
made concerning an employee’s personal information or sensitive 
personal information must conform to the requirements of Republic 
Act No. 10173 or the Data Privacy Act of 2012 (“Data Privacy 
Act”).  See discussions in question 7.7 and section 8. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

The principal (or customer) may separate employees for redundancy 
by reason of the legitimate outsourcing of particular function/s 
performed by the affected employees. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, harmonisation is allowed provided that the affected employees 
of the principal agree with the terms of the transfer.  Normally, 
though, such transfers are under the same or no less favourable 
employment terms as those in place with the principal. 

7.6 Are there any pensions considerations? 

The benefits provided for in a retirement plan must not be below that 
which is provided by Philippine law.  Under Philippine law, the 
minimum amount of retirement pay should be equivalent to at least 
one-half (1/2) of a month’s salary plus the equivalent per month of 
the annual 13th month’s pay, or a total of 22.5 days’ pay, for every 
year of service, a fraction of at least six months being considered as 
one whole year. 
Mandatory retirement is upon reaching 65 years of age, while 
optional retirement is allowed upon reaching 60 years of age, 
provided service of at least five years has been rendered. 
Additionally, under Section 32 (B)(6)(a) of the National Internal 
Revenue Code, retirement benefits received under a reasonable 
private benefit plan are exempt from income tax provided certain 
requirements are met. 

7.7 Are there any offshore outsourcing considerations? 

Disclosure of sensitive personal information as defined under the 
Data Privacy Act is generally prohibited, save for the well-defined 
exceptions under the Data Privacy Act.  This refers to information: 
a) about an individual’s race, ethnic origin, marital status, age, 
colour, and religious, philosophical or political affiliations; b) about 
an individual’s health, education, genetic or sexual life of a person, 
or to any proceeding for any offence committed or alleged to have 
been committed by such person, the disposal of such proceedings, or 
the sentence of any court in such proceedings; c) issued by 
government agencies specific to an individual which includes, but 
not limited to, social security numbers, previous or current health 
records, licences or their denials, suspension or revocation, and tax 
returns; and d) specifically established by an executive order or an 
act of Congress to be kept classified. 
  

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The relevant law in this case is the Data Privacy Act which provides 
for extra-territorial application when, among others, the processing 
relates to personal information about a Philippine citizen or a 
resident, the entity processing information has links to the 
Philippines, or the service contract is entered into in the Philippines. 
The law defines three categories of information belonging to an 
individual, namely: 1) personal information; 2) privileged 
information; and 3) sensitive personal information, and regulates the 
manner by which the same is processed by the data processing 
entity. 
Under Section 12 of the Data Privacy Act, the processing of 
personal information shall be permitted only if not otherwise 
prohibited by law and when at least one of the following conditions 
exists: 
1. the data subject has given his or her consent; 
2. the processing is necessary and related to the fulfilment of a 

contract with the data subject or in order to take steps at the 
request of the data subject prior to entering into a contract; 

3. processing is necessary to protect vitally important interest of 
the data subject, including his life and health; 

4. processing is necessary in order to respond to a national 
emergency, or to comply with the requirements of public 
order and safety, or to fulfil functions of public authority; or 

5. processing is necessary for the purposes of the legitimate 
interests pursued by the Personal Information Controller or 
by a third party to whom the data is disclosed. 

On the other hand, Section 13 of the same law provides that the 
processing of sensitive personal information and privileged 
information shall be prohibited, except in the following cases: 
1. the data subject has given his or her consent, specific to the 

purpose prior to the processing, or in the case of privileged 
information, all parties to the exchange have given their 
consent prior to processing; 

2. the processing of the same is provided for by existing laws 
and regulations.  Provided, that such regulatory enactments 
guarantee the protection of the sensitive personal information 
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and the privileged information; provided, further, that the 
consent of the data subjects is not required by law or 
regulation permitting the processing of the sensitive personal 
information or the privileged information; 

3. the processing is necessary to protect the life and health of the 
data subject or another person, and the data subject is not 
legally or physically able to express his or her consent prior 
to the processing; 

4. the processing is necessary to achieve the lawful and 
noncommercial objectives of public organisations and their 
associations.  Provided, that such processing is only confined 
and related to the bona fide members of these organisations 
or their associations; provided, further, that the sensitive 
personal information is not transferred to third parties; and 
provided, finally, that consent of the data subject was 
obtained prior to processing; 

5. the processing is necessary for purposes of medical 
treatment, is carried out by a medical practitioner or a 
medical treatment institution, and an adequate level of 
protection of personal information is ensured; or 

6. the processing concerns such personal information as is 
necessary for the protection of lawful rights and interests of 
natural or legal persons in court proceedings, or the 
establishment, exercise or defence of legal claims, or when 
provided to government or public authority. 

Under Section 67 of the Implementing Rules and Regulations of the 
Data Privacy Act of 2012 (IRR), any natural or juridical person or 
other body involved in the processing of personal data shall comply 
with the personal data processing principles and standards of 
personal data privacy and security already laid out in the Data 
Privacy Act.  The IRR likewise imposed an obligation on personal 
information controllers to “implement reasonable and appropriate 
organization, physical and technical measures intended for the 
protection of personal information”. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Republic Act No. 1405 or the Bank Secrecy Law prohibits any 
person from disclosing any information in relation to the properties 
belonging to the depositors in custody of the bank.  Section 2 of the 
law provides “all deposits of whatever nature with banks or banking 
institutions in the Philippines including investments in bonds issued 
by the Government of the Philippines, its political subdivisions and 
its instrumentalities, are hereby considered as of an absolutely 
confidential nature and may not be examined, inquired or looked 
into by any person, government official, bureau or office, except 
upon written permission of the depositor, or in cases of 
impeachment, or upon order of a competent court in cases of bribery 
or dereliction of duty of public officials, or in cases where the 
money deposited or invested is the subject matter of the litigation”. 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are no tax issues on transferring the outsourced business 
unless the contract is sold/assigned for a consideration or price.  In 
such case, the assignor is liable to income tax on the gain on the 
assignment of the contract. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

For services that are rendered to Philippine entities, i.e., subject to 
12% VAT, from the point of view of the service provider, while there 
is not VAT passed on by its employees (since compensation income 
is not subject to VAT), it has to pass on VAT to its customer.  From 
the point of view of the customer, the passed-on VAT from its 
supplier is used as an input VAT credit against its own output VAT.  
There is VAT leakage to the extent that the output VAT exceeds the 
input VAT. 
For services that are rendered to non-resident foreign entities, i.e., 
subject to zero-rated VAT, there is no VAT leakage, unless the 
service provider is unable to properly refund the input VAT credits.  
There is failure of refund when: (a) the claim is not properly 
substantiated; or (b) the claim is belatedly filed. 
For the substantiation, the claimant should prove that services were 
rendered for a non-resident foreign entity not doing business in the 
Philippines, and that the payment was made in foreign currency and, 
as a rule, actually remitted into the Philippines. 
For the belated filing, the claimant should observe the 120+30-day 
rule in claiming input VAT (taxpayers should file the claim for 
refund with the Court of Tax Appeals within 30 days from the failure 
of the BIR to decide on the claim within 120 days from application).  
Since the landmark case of CIR v. Aichi Forging Company of Asia, 
Inc. in 2010, recent Supreme Court decisions have consistently 
ruled that the 120+30-day is mandatory and jurisdictional.  
Resulting from the strict application of this procedure, numerous 
claims for refund pending with the courts have been denied. 

9.3 What other tax issues may arise? 

Aside from the discussion in question 9.1, an outsourcing business 
may be incorporated in the Philippines.  If so, it will be subject to the 
regular corporate income tax, VAT, local business taxes, and real 
property taxes.  To minimise applicable Philippine taxes, an 
outsourcing business may register with the PEZA or the Board of 
Investments (BOI) as an IT enterprise.  During the first four years of 
the PEZA or BOI-registered outsourcing company (since 
outsourcing businesses are generally considered as non-pioneer 
activities), it usually avails of the incentives under the Omnibus 
Investments Code, which include income tax holiday, exemption 
from local taxation, VAT zero-rating on export sales, tax and duty 
exemptions on certain importations, and simplification of customs 
procedures. 
After the expiration of the income tax holiday of a PEZA-registered 
outsourcing company, it may avail of the special tax regime limiting 
the tax on their registered operations at five per cent on gross 
income, in lieu of all national and local taxes, except real property 
taxes.  Real property tax is generally at two to three per cent of the 
assessed value of the taxable properties. 
In addition, a foreign business enterprise performing the 
outsourcing business may be considered to have created a 
permanent establishment in the Philippines (i.e., a fixed place of 
business in which the business of the enterprise is wholly and partly 
carried on as enumerated in pertinent tax treaties).  As such, it will 
be taxable in the Philippines as a resident foreign corporation (i.e., 
subject to tax on net income as opposed to gross income). 
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It is only during mergers or consolidations where employees are 
transferred by operation of law. 

7.2 On what terms would a transfer by operation of law 
take place? 

The surviving or consolidated corporation in either a merger or 
consolidation has the obligation of absorbing the employees and 
other liabilities of the merged or consolidated entities and thus 
would have to absorb the employees of the non-surviving 
corporation and honour their length of service and employment 
terms with the non-surviving corporation. 
The employees of a service contractor may be deemed as the 
employees of the principal, if there is a finding that the arrangement 
may be a labour-only contracting arrangement. 

7.3 What employee information should the parties 
provide to each other? 

Under Philippine law, there are no required disclosures between the 
parties regarding employee information.  However, any disclosures 
made concerning an employee’s personal information or sensitive 
personal information must conform to the requirements of Republic 
Act No. 10173 or the Data Privacy Act of 2012 (“Data Privacy 
Act”).  See discussions in question 7.7 and section 8. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

The principal (or customer) may separate employees for redundancy 
by reason of the legitimate outsourcing of particular function/s 
performed by the affected employees. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, harmonisation is allowed provided that the affected employees 
of the principal agree with the terms of the transfer.  Normally, 
though, such transfers are under the same or no less favourable 
employment terms as those in place with the principal. 

7.6 Are there any pensions considerations? 

The benefits provided for in a retirement plan must not be below that 
which is provided by Philippine law.  Under Philippine law, the 
minimum amount of retirement pay should be equivalent to at least 
one-half (1/2) of a month’s salary plus the equivalent per month of 
the annual 13th month’s pay, or a total of 22.5 days’ pay, for every 
year of service, a fraction of at least six months being considered as 
one whole year. 
Mandatory retirement is upon reaching 65 years of age, while 
optional retirement is allowed upon reaching 60 years of age, 
provided service of at least five years has been rendered. 
Additionally, under Section 32 (B)(6)(a) of the National Internal 
Revenue Code, retirement benefits received under a reasonable 
private benefit plan are exempt from income tax provided certain 
requirements are met. 

7.7 Are there any offshore outsourcing considerations? 

Disclosure of sensitive personal information as defined under the 
Data Privacy Act is generally prohibited, save for the well-defined 
exceptions under the Data Privacy Act.  This refers to information: 
a) about an individual’s race, ethnic origin, marital status, age, 
colour, and religious, philosophical or political affiliations; b) about 
an individual’s health, education, genetic or sexual life of a person, 
or to any proceeding for any offence committed or alleged to have 
been committed by such person, the disposal of such proceedings, or 
the sentence of any court in such proceedings; c) issued by 
government agencies specific to an individual which includes, but 
not limited to, social security numbers, previous or current health 
records, licences or their denials, suspension or revocation, and tax 
returns; and d) specifically established by an executive order or an 
act of Congress to be kept classified. 
  

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The relevant law in this case is the Data Privacy Act which provides 
for extra-territorial application when, among others, the processing 
relates to personal information about a Philippine citizen or a 
resident, the entity processing information has links to the 
Philippines, or the service contract is entered into in the Philippines. 
The law defines three categories of information belonging to an 
individual, namely: 1) personal information; 2) privileged 
information; and 3) sensitive personal information, and regulates the 
manner by which the same is processed by the data processing 
entity. 
Under Section 12 of the Data Privacy Act, the processing of 
personal information shall be permitted only if not otherwise 
prohibited by law and when at least one of the following conditions 
exists: 
1. the data subject has given his or her consent; 
2. the processing is necessary and related to the fulfilment of a 

contract with the data subject or in order to take steps at the 
request of the data subject prior to entering into a contract; 

3. processing is necessary to protect vitally important interest of 
the data subject, including his life and health; 

4. processing is necessary in order to respond to a national 
emergency, or to comply with the requirements of public 
order and safety, or to fulfil functions of public authority; or 

5. processing is necessary for the purposes of the legitimate 
interests pursued by the Personal Information Controller or 
by a third party to whom the data is disclosed. 

On the other hand, Section 13 of the same law provides that the 
processing of sensitive personal information and privileged 
information shall be prohibited, except in the following cases: 
1. the data subject has given his or her consent, specific to the 

purpose prior to the processing, or in the case of privileged 
information, all parties to the exchange have given their 
consent prior to processing; 

2. the processing of the same is provided for by existing laws 
and regulations.  Provided, that such regulatory enactments 
guarantee the protection of the sensitive personal information 
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and the privileged information; provided, further, that the 
consent of the data subjects is not required by law or 
regulation permitting the processing of the sensitive personal 
information or the privileged information; 

3. the processing is necessary to protect the life and health of the 
data subject or another person, and the data subject is not 
legally or physically able to express his or her consent prior 
to the processing; 

4. the processing is necessary to achieve the lawful and 
noncommercial objectives of public organisations and their 
associations.  Provided, that such processing is only confined 
and related to the bona fide members of these organisations 
or their associations; provided, further, that the sensitive 
personal information is not transferred to third parties; and 
provided, finally, that consent of the data subject was 
obtained prior to processing; 

5. the processing is necessary for purposes of medical 
treatment, is carried out by a medical practitioner or a 
medical treatment institution, and an adequate level of 
protection of personal information is ensured; or 

6. the processing concerns such personal information as is 
necessary for the protection of lawful rights and interests of 
natural or legal persons in court proceedings, or the 
establishment, exercise or defence of legal claims, or when 
provided to government or public authority. 

Under Section 67 of the Implementing Rules and Regulations of the 
Data Privacy Act of 2012 (IRR), any natural or juridical person or 
other body involved in the processing of personal data shall comply 
with the personal data processing principles and standards of 
personal data privacy and security already laid out in the Data 
Privacy Act.  The IRR likewise imposed an obligation on personal 
information controllers to “implement reasonable and appropriate 
organization, physical and technical measures intended for the 
protection of personal information”. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Republic Act No. 1405 or the Bank Secrecy Law prohibits any 
person from disclosing any information in relation to the properties 
belonging to the depositors in custody of the bank.  Section 2 of the 
law provides “all deposits of whatever nature with banks or banking 
institutions in the Philippines including investments in bonds issued 
by the Government of the Philippines, its political subdivisions and 
its instrumentalities, are hereby considered as of an absolutely 
confidential nature and may not be examined, inquired or looked 
into by any person, government official, bureau or office, except 
upon written permission of the depositor, or in cases of 
impeachment, or upon order of a competent court in cases of bribery 
or dereliction of duty of public officials, or in cases where the 
money deposited or invested is the subject matter of the litigation”. 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

There are no tax issues on transferring the outsourced business 
unless the contract is sold/assigned for a consideration or price.  In 
such case, the assignor is liable to income tax on the gain on the 
assignment of the contract. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

For services that are rendered to Philippine entities, i.e., subject to 
12% VAT, from the point of view of the service provider, while there 
is not VAT passed on by its employees (since compensation income 
is not subject to VAT), it has to pass on VAT to its customer.  From 
the point of view of the customer, the passed-on VAT from its 
supplier is used as an input VAT credit against its own output VAT.  
There is VAT leakage to the extent that the output VAT exceeds the 
input VAT. 
For services that are rendered to non-resident foreign entities, i.e., 
subject to zero-rated VAT, there is no VAT leakage, unless the 
service provider is unable to properly refund the input VAT credits.  
There is failure of refund when: (a) the claim is not properly 
substantiated; or (b) the claim is belatedly filed. 
For the substantiation, the claimant should prove that services were 
rendered for a non-resident foreign entity not doing business in the 
Philippines, and that the payment was made in foreign currency and, 
as a rule, actually remitted into the Philippines. 
For the belated filing, the claimant should observe the 120+30-day 
rule in claiming input VAT (taxpayers should file the claim for 
refund with the Court of Tax Appeals within 30 days from the failure 
of the BIR to decide on the claim within 120 days from application).  
Since the landmark case of CIR v. Aichi Forging Company of Asia, 
Inc. in 2010, recent Supreme Court decisions have consistently 
ruled that the 120+30-day is mandatory and jurisdictional.  
Resulting from the strict application of this procedure, numerous 
claims for refund pending with the courts have been denied. 

9.3 What other tax issues may arise? 

Aside from the discussion in question 9.1, an outsourcing business 
may be incorporated in the Philippines.  If so, it will be subject to the 
regular corporate income tax, VAT, local business taxes, and real 
property taxes.  To minimise applicable Philippine taxes, an 
outsourcing business may register with the PEZA or the Board of 
Investments (BOI) as an IT enterprise.  During the first four years of 
the PEZA or BOI-registered outsourcing company (since 
outsourcing businesses are generally considered as non-pioneer 
activities), it usually avails of the incentives under the Omnibus 
Investments Code, which include income tax holiday, exemption 
from local taxation, VAT zero-rating on export sales, tax and duty 
exemptions on certain importations, and simplification of customs 
procedures. 
After the expiration of the income tax holiday of a PEZA-registered 
outsourcing company, it may avail of the special tax regime limiting 
the tax on their registered operations at five per cent on gross 
income, in lieu of all national and local taxes, except real property 
taxes.  Real property tax is generally at two to three per cent of the 
assessed value of the taxable properties. 
In addition, a foreign business enterprise performing the 
outsourcing business may be considered to have created a 
permanent establishment in the Philippines (i.e., a fixed place of 
business in which the business of the enterprise is wholly and partly 
carried on as enumerated in pertinent tax treaties).  As such, it will 
be taxable in the Philippines as a resident foreign corporation (i.e., 
subject to tax on net income as opposed to gross income). 
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10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

There are no specific provisions in Philippine law which will govern 
service levels and service credits for outsourcing transactions.  
However, see discussion in question 5.2. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Article 1191 of the Civil Code of the Philippines provides for the 
remedy of rescission (or, more properly, the resolution) of the 
contract in the event of reciprocal obligations, should a party not 
comply with what is incumbent upon him.  The breach must be 
substantial or serious in that it already defeats the object of the 
parties in entering into the contract.  It is the injured party who may 
exercise this remedy and can choose between rescission or 
fulfilment of the obligation, with damages in either case. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

For outsourcing contracts covered by DO 174, the following 
stipulations are favourable for the outsourcing party: 
■ a condition that payment of the consideration of the service 

agreement will only be made once the contractor has paid in 
full all wages, salaries, and other benefits due to the 
contractor’s employees, and has made all the required 
contributions to the Social Security System, the Home 
Development Mutual Fund, Employees Compensation 
Commission, and Philippine Health Insurance;  

■ submission of the contractor’s employees’ employment 
contracts to the client; and 

■ retention by the contractor of the right to control the manner 
and the means of performing the work, with the client having 
the control or direction only as to the results to be 
accomplished, if only to avoid the client being described as 
the employer. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

For outsourcing contracts covered by DO 174, the following are 
typical warranties required of a service contractor: 
■ that it is registered as an independent contractor with the 

DOLE; 
■ that it will provide uninterrupted, efficient, and competent 

services; 
■ that it has secured all the necessary licences for it to engage in 

its business and will maintain its status as an independent job 
contractor of good standing; 

■ that it has tools, equipment, and facilities to carry out its 
obligations under the contract;  

■ that it offers its services to the public at large and that it has, 
in fact, several other clients, the current list of which it will 
furnish the client on a regular basis; and 

■ that it will ensure enjoyment by its employees of all their 
rights and benefits under the Labor Code and DO 174 
including, but not limited to, safe and healthy working 
conditions, labour standards and benefits, right to self-
organisation, and right to security of tenure. 

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

For contracting arrangements covered by DO 174, the service 
contractor is required to post a surety bond in favour of the principal 
equal to the total labour costs under the subject contracts.  The bond 
will answer for the wages due to the personnel of the service 
contractor which it may fail to pay. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

The parties to an agreement normally stipulate that either party will 
be able to terminate the contract upon observance of a prior notice 
period agreed upon.  No damages may be claimed upon invocation 
of such a provision. 
For outsourcing arrangements covered by DO 174, if the dismissal 
of the contractor’s employees is due to the pre-termination of the 
service agreement and not due to any of the authorised causes under 
Article 298 of the Labor Code (e.g., redundancy, retrenchment), 
then unpaid wages and other unpaid benefits, including unremitted 
legal mandatory contributions, shall be borne by the party at fault, 
without prejudice to the solidary liability of the parties to the service 
agreement. 

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties may exclude or agree upon additional termination 
rights. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

Generally, local laws, especially the Labor Code and the Civil Code, 
are read into every contracting arrangement.  Unless specifically 
prevented by applicable law, however, the parties are free to 
stipulate their respective termination rights, as long as these are not 
contrary to law, morals, and good custom, public policy or public 
order.  For example, while parties may agree on liquidated damages 
to be awarded in case of breach of contract, Philippine courts may 
nevertheless strike the same down if these are unconscionable or 
iniquitous. 
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14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The intellectual property rights of each party may be protected by 
(1) the Intellectual Property (IP) Code of the Philippines (Republic 
Act No. 8293), and/or (2) a contract or licensing agreement.  
Improvements of IP rights or new IP rights that are created during 
the outsourcing relationship should be governed by the outsourcing 
agreement between the parties. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes.  While there is no specific law protecting trade secrets, local 
laws and jurisprudence recognise the confidentiality of trade secrets 
and other confidential business information. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No.  The rights of the supplier to use the customer’s IP rights only 
arise from the customer’s obligation under the outsourcing 
agreement.  Thus, these rights are terminated upon the expiration of 
the contract, unless otherwise agreed upon. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

A customer’s right to access information regarding a supplier’s 
intellectual creations may be established by agreement and 
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15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

The parties are generally free to stipulate such terms and conditions 
as they see fit, including a limitation or exclusion of liability, as long 
as it is not contrary to law, morals and good custom, public policy, 
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Yes, the parties are free to agree on a financial cap on liability.  
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whether intended as penalty or indemnity for breach of contract, 
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be iniquitous or unconscionable or when the principal obligation has 
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16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Primarily, the disputes are submitted to Philippine courts or quasi-
judicial or administrative agencies depending on the subject matter 
of the dispute.  Parties may also stipulate that disputes arising from 
the contract or agreement may be submitted for arbitration, as an 
alternative mode of dispute resolution, if the subject matter is not 
among those excluded by law as an issue that may be covered by 
arbitration. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Yes.  Under Article 19 of the Civil Code of the Philippines, persons 
in the performance of their duties must act in good faith.  
Additionally, Article 1173 of the same Code imputes fault or 
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failing to exercise that diligence required by the nature of the 
obligation.  If the contract does not state the diligence which is to be 
observed in the performance, that which is expected of a good father 
of a family shall be required.  
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Chapter 17
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Singapore

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No.  However, there are certain sector-specific rules and regulations, 
particularly in the financial services sphere. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Public procurement is governed primarily by the Government 
Procurement Act (Chapter 120 of Singapore) and related 
regulations. 
In addition, the Singapore Ministry of Finance (MOF) is 
responsible for the Government Procurement policy framework, 
which governs how Singapore Government agencies carry out their 
procurement within the framework. 
To align with international standards and obligations, the framework 
seeks to establish a transparent procurement system which ensures 
fair competition between suppliers and allows procurement from 
sources which offer the best value for money. 
Furthermore, the MOF has prescribed a public procurement process 
which requires approvals to be sought at various stages.  This to 
ensure that there are checks and balances in the system.  Please see 
the response to question 3.1 below. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Financial Services 
Financial institutions (FIs) are regulated by the Monetary Authority 
of Singapore (MAS).  The MAS has issued various regulatory 
instruments to govern outsourcing. 
In particular, the MAS Guidelines on Outsourcing (Outsourcing 
Guidelines) set out the MAS’s expectations of an FI with respect to 
outsourcing arrangements.  

A key guiding principle is that an outsourcing arrangement should 
not result in the risk management, internal control, business conduct 
or reputation of an institution being compromised or weakened.  
While FIs are permitted to outsource, if the MAS is dissatisfied with 
an FI’s observance of the Outsourcing Guidelines, it may require the 
FI to carry out additional measures, or to make alternative 
arrangements, or to re-integrate an outsourced service into the FI. 
Some of the requirements under the Outsourcing Guidelines are: 
■ establishing a framework of responsibilities of the FI’s board 

and senior management (including establishing a framework 
for evaluating the risks of any outsourcing arrangement);  

■ conducting appropriate due diligence on potential service 
providers;  

■ carefully defining the contractual terms and conditions in 
theoutsourcing agreement, which should be vetted for legality 
and enforceability.  FIs should include in their outsourcing 
agreement provisions to address the risks identified at the risk 
evaluation and due diligence stages.  Clauses should in 
particular be included to deal with the following: 
■ confidentiality and security;  
■ business continuity management – an FI should (amongst 

other things) ensure that its business continuity is not 
compromised by outsourcing arrangements; 

■ monitoring and control of outsourcing arrangements – an 
FI should establish a structure for the management and 
control, including periodic review, of an outsourcing 
arrangement and in particular a register of material 
outsourcing arrangements should be maintained; 

■ audit and inspection – including by the MAS or its agents; 
■ notification of adverse developments; 
■ default termination and early exit; and  
■ sub-contracting;  

■ consideration of the country risks – economic, social and 
political – which may arise from cross-border outsourcing; 
and  

■ an FI should notify the MAS of any adverse developments 
arising from its outsourcing arrangements. 

The Outsourcing Guidelines expressly state that cloud services are 
considered as a form of outsourcing and are not prohibited.  
However, the Outsourcing Guidelines require FIs to take active 
steps to address the risks arising from the characteristics of cloud 
services, e.g. multi-tenancy, data-commingling and higher 
propensity for processing to be carried out in multiple locations. 
Apart from the Outsourcing Guidelines, the MAS TRM Guidelines 
and Notice on TRM (No. CMG-N02) also impact outsourcing 
transactions made by FIs. 
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MAS’s Notices 634 and 1108 (Banking Secrecy, Conditions for 
Outsourcing) apply to banks and merchant banks, respectively, 
where there is disclosure of customer information in connection 
with the performance of an outsourced function outside Singapore.  
Recently, on 7 February 2019, the MAS released a consultation 
paper on “Outsourcing by Banks and Merchant Banks” proposing 
certain refinements to the regulation of outsourcing arrangements of 
banks and merchant banks.   
The Association of Banks in Singapore has also issued ABS 
Guidelines on Control Objectives & Procedures for Outsourced 
Service Providers. 
Telecommunications 
Telecommunications operators are regulated by the Info-
communications Media Development Authority of Singapore 
(IMDA).  
The Telecommunications Act (Chapter 323 of Singapore) and 
related regulations do not generally prohibit a telecommunications 
operator from outsourcing. 
However, certain conditions under a telecommunications licence 
may impact outsourcing, for example, approvals may be required 
where the effect of an outsourcing arrangement is to effectively 
result in an assignment, transfer, subletting or other disposition of 
the licence, or confer upon a person who is not the licensee a benefit, 
right or privilege under the licence. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

No, there is no such requirement. 
If Singapore law is not used, the more common alternatives would 
include the law of one of the parties (e.g. the supplier) or a “neutral” 
governing law (most often English law). 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Most outsourcing transactions would include some form of 
contractual relationship between a supplier and customer.  These 
may include: 
■ direct/single source outsourcing model; 
■ multi-vendor outsourcing model, where the customer 

engages with different suppliers for separate parts of its total 
requirement; 

■ prime contractor/sub-contractor model; 
■ some form of joint venture, partnership or contractual co-

operation arrangement – these may be used where the 
customer wishes to retain greater involvement in the 
outsourcing arrangement; or 

■ use of a captive entity. 
A framework or master services agreement structure may also be 
adopted to facilitate the addition of further services.  In addition, 
such a structure allows for local service agreements to be 
accommodated under multi-jurisdictional arrangements. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

In the private sector, the procurement process used to select a 
supplier will vary from case-to-case, but at a high level the 
procurement process may involve the following stages: 
■ The customer gathers information and draws-up a 

specification of the activities to be outsourced and (possibly) 
conducts due diligence and compiles a list of potential 
suppliers. 

■ The customer may directly approach one or more potential 
suppliers, or initiate a competitive tender. 

■ Assessment of bids received and short-listing. 
■ Negotiation with one or more potential suppliers. 
Public sector 
The public procurement process can generally be separated into four 
stages:  
1) Sourcing  
Any intended procurement must be approved by the relevant 
approving authority before the procurement process may 
commence.  This is typically based on the estimated value of the 
procurement.  Tenders can take the form of: 
■ Open Tenders – which is the general default mechanism.  

This involves the posting of Tender notices openly on the 
GeBIZ website to invite any interested supplier to bid based 
on the requirements stipulated.  

■ Selective Tenders – which are used for more complicated 
purchases with sophisticated requirements.  

■ Limited Tenders – which are used for more discreet projects 
such as those concerning national security.  They are tenders 
by invitation only to one or a few suppliers. 

2) Evaluation 
Suppliers’ bids are to be evaluated by one or more officers 
(depending on whether it is a quotation or tender) before making 
their recommendation to the relevant approving authority for 
consideration.  Under the principle of value for money, the bids will 
be evaluated holistically. 
3) Approval of Award 
Quotations are approved by at least one officer whereas tenders are 
approved by a tender board of at least three officers.  Notably, the 
officer(s) approving the award of the bid must be different from the 
officer(s) evaluating the bids.  The approving authority considers the 
recommendation and justifications and may seek the clarifications 
from the evaluating officer(s) before accepting the recommendation.  
Thereafter, an award notice will be published on GeBIZ. 
4) Contract Management 
Contract management is a crucial stage.  This includes performing 
all administrative duties associated with the contract.  
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

There is no general legal stipulation on this. 

Sabara Law LLC (a member of the Deloitte Legal Network) Singapore
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procurement.  Tenders can take the form of: 
■ Open Tenders – which is the general default mechanism.  

This involves the posting of Tender notices openly on the 
GeBIZ website to invite any interested supplier to bid based 
on the requirements stipulated.  

■ Selective Tenders – which are used for more complicated 
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■ Limited Tenders – which are used for more discreet projects 
such as those concerning national security.  They are tenders 
by invitation only to one or a few suppliers. 
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Suppliers’ bids are to be evaluated by one or more officers 
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4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

There is no general legal stipulation on this. 
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4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

There is no general legal stipulation on this. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The charging methods used are variable and much will depend on 
the factual circumstance, including: 
■ the nature of the service; 
■ whether the arrangement is exclusive; 
■ the risks borne by each party; and 
■ the bargaining power of the parties. 
Charging models include: 
■ Cost plus model. 
■ Fixed price (with or without additional “bonus” provisions). 
■ Unit or transaction-based pricing. 
■ Headcount or full-time-equivalent (FTE) based pricing. 
■ Outcome-based pricing. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

These may include: 
■ Payment terms addressing when and how payments would be 

made under the contract. 
■ Provision for the consequences of late payment, or for failure 

to meet agreed performance standards. 
■ Indexation of fees (e.g. for inflation). 
■ Benchmarking against the fees of other suppliers in the 

market. 
■ Audit of records of the service provider (and consequential 

provisions may be made as to which party would bear the 
costs of the audit, potentially depending on whether the audit 
reveals a discrepancy between reported and actual costs).   

■ Mechanisms for pricing changes to the scope of services 
pursuant to the contract’s change approval mechanisms. 

 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

The formalities required depend on the asset that is being 
transferred, leased or licensed.  
Transfers and licences of IP should be in writing and may in some 
cases (such as transfers of patents or trademarks) involve the use of 
prescribed forms and registration with the Intellectual Property 
Office of Singapore (IPOS). 
Depending on the terms of the contract, rights under a contract may be 
assigned or rights and obligations under the contract may be transferred 
by being novated.  There are no prescribed formalities for this in 
general, although a written instrument is generally recommended. 

No formalities apply to the transfer of data or information except for 
requirements concerning personal data (for which please see the 
response to question 8.1) and obligations under the general law of 
confidence. 

6.2 What are the formalities for the transfer of land? 

Dealings in land should be in writing and in some cases a deed, or 
the use of a prescribed form, is mandatory. 
Depending on the nature of the transaction (e.g. whether it is an 
absolute conveyance of a long-term interest in land or a short-term 
lease), registration with the Singapore Land Registry may be involved.  
Stamp duty would often by payable on instruments relating to 
immovable property.  
Stamp duty must be paid 14 days after the instrument is executed or, 
if executed outside Singapore, within 30 days after it is first received 
in Singapore.  An electronic instrument is equally liable to stamp 
duty and time starts to run from the date of execution or receipt of 
the electronic copy in Singapore. 

6.3 What post-completion matters must be attended to? 

Post-completion matters would include registration of asset 
transfers and payment of stamp duty.  

6.4 How is the transfer registered? 

See the responses to questions 6.1 and 6.2 above. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

The Employment Act (Chapter 91 of Singapore) (EA) is 
Singapore’s main labour law.  
All employees, with the exception of seafarers, domestic workers, 
statutory board employees and civil servants, are covered by the EA. 
Under Section 18A of the EA, the transfer of an undertaking (or part 
thereof) from one employer to another automatically results in the 
transfer of the employees involved in the undertaking (or part thereof). 
However, the appointment of an outsourcing service provider does 
not, in and of itself, result in the transfer of employees by operation 
of law. 

7.2 On what terms would a transfer by operation of law 
take place? 

The transfer of undertaking does not operate to terminate the 
contract of service between the transferor and the employee. 
Instead, the contract of service shall have effect after the transfer as 
if originally made between the employee and the transferee, and 
there will be no break in the period of employment. 
In general, all the rights and liabilities under the contract of service 
will be transferred to the transferee. 
However, criminal liabilities will not be transferred. 

Sabara Law LLC (a member of the Deloitte Legal Network) Singapore
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7.3 What employee information should the parties 
provide to each other? 

As soon as it is reasonable and before a transfer by operation of law 
occurs, consultations should take place between the transferor and 
the affected employees, and between the transferor and a trade union 
of affected employees (if any). 
To enable this, the transferor shall notify the affected employees and 
the trade union of affected employees (if any) of: 
■ the fact that the transfer is to take place, the approximate date 

on which it is to take place and the reasons for it; 
■ the implications of the transfer and the measures that the 

transferor envisages he will, in connection with the transfer, 
take in relation to the affected employees or, if he envisages 
that no measures will be so taken, this fact should be 
communicated; and 

■ the measures that the transferee envisages he will, in 
connection with the transfer, take in relation to such of those 
employees as, by virtue of the transfer, become employees of 
the transferee after the transfer or, if he envisages that no 
measures will be so taken, this fact should be communicated. 

The transferee shall give the transferor such information so as to 
enable the transferor to perform the duty imposed on him. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

An employer may terminate an employee on the grounds of 
redundancy or retrenchment, but it must ensure that it complies with 
the terms of the employment contract and the provisions of the EA.  

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, the supplier and a transferring employee may negotiate for and 
agree to terms of service which are different from those contained in 
the original contract of service. 

7.6 Are there any pensions considerations? 

Generally, no. 
The Central Provident Fund (CPF) system is a mandatory social 
security savings scheme funded by contributions from employers 
and employees, pursuant to the Central Provident Fund Act (Chapter 
36 of Singapore).  
Contributions are required in respect of Singaporean or Singapore 
Permanent Residents, but not foreigners working in Singapore on a 
work pass (such as an employment pass or work permit). 
The CPF is an individual-account-based, defined contribution, 
provident fund scheme, and therefore portable and generally not 
affected by outsourcing arrangements. 

7.7 Are there any offshore outsourcing considerations? 

Generally, offshore outsourcing is not legally prohibited or 
restricted.  
However, entities in Singapore are prohibited from dealing with 
persons/entities from United Nations sanctioned countries (such as 
North Korea and Iran). 

As noted above, in Singapore an appointment of an outsourcing 
service provider does not trigger any mandatory transfer of employees, 
and in the case of an outright sale of business, the employees’ contracts 
would be for local employment and may not allow the transferee to 
post them abroad without further discussion and consent. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Outsourcing transactions may attract the application of the Personal 
Data Protection Act (No. 26 of 2012) (PDPA).  
In addition, certain financial institutions such as a banks, securities 
firms and trust companies are subject to statutory confidentiality 
obligations. 
The common law of confidence may also apply to the right to 
transfer customer information, etc. to an outsourcing service 
provider. 
Personal data 
Personal data protection in Singapore is governed by the PDPA.  
Amongst other things, organisations are required to observe the 
following obligations:  
■ Consent & Notification Obligation – Notify the individual 

regarding the purpose for the collection, use or disclosure of 
their personal data on or before collecting the personal data, 
and obtain consent from the individual. 

■ Purpose Limitation Obligation – Collect personal data for 
reasonable purposes.  

■ Access and Correction Obligation. 
■ Accuracy Obligation. 
■ Protection Obligation – Ensure that the personal data is kept 

secure by “making reasonable security arrangements to 
prevent unauthorised access, collection, use, disclosure, 
copying, modification, disposal or similar risks”. 

■ Retention Limitation Obligation – Not to retain personal 
data for longer than is necessary for legitimate legal or 
business purposes. 

■ Transfer Limitation Obligation – In the case of cross-
border data transfers, provide for a standard of protection to 
personal data transferred outside of Singapore that is 
“comparable” to the level of protection under the PDPA. 

The PDPA imposes a duty on an organisation to observe the above 
obligations in respect of personal data which is processed on its 
behalf by a data processor as if the organisation were processing the 
data itself.  
As a result, in effect, data protection clauses must be included in an 
outsourcing contract between an organisation and its data processor, 
even though the PDPA does not impose this as a direct obligation.  
There is no prescribed or standard form which must be used. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The Cybersecurity Act (No. 9 of 2018) (Cybersecurity Act) 
imposes cybersecurity obligations on owners of Critical Information 
Infrastructure (CII) used to provide “essential services” – currently 
defined as energy, info-communications, water, healthcare, banking 
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and finance, security and emergency, aviation, land transport, 
maritime, government, and media. 
The obligations of a CII owner include: 
■ complying with relevant codes of practice (e.g. the 

Cybersecurity Code of Practice), standards of performance 
and written directories; 

■ informing the Commissioner of Cybersecurity 
(Commissioner) of changes in the beneficial or legal 
ownership of the CII not later than seven days after the 
change in ownership; 

■ reporting cybersecurity incidents in respect of CII to the 
Commissioner;  

■ causing audits of the compliance of the CII with the Act, 
applicable codes of practice and standards of performance; 

■ undertaking cybersecurity risk assessments of the CII; 
■ providing copies of reports of audits and assessments to the 

Commissioner; and 
■ participating in cybersecurity exercises.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The tax issues which may arise will depend on the legal structure of 
the outsourcing transaction, and a comprehensive analysis would be 
outside the scope of this response. 
However, a few brief points may be noted. 
Income Tax 
The transfer of certain assets may produce taxable gains, although 
Singapore does not impose tax on gains of a capital nature as such. 
In the case of assets which had enjoyed capital allowances, a 
transfer may result in a balancing charge or balancing allowances. 
Goods and Services Tax (GST) 
The transfer of assets to the supplier may involve a taxable supply of 
goods or services, unless an exemption applies.  
Supplies made as part of a “transfer of a going concern”, but as in 
many cases an outsourcing arrangement may not satisfy this criteria, 
and so a close examination should be undertaken to determine if 
GST would be charged on any transfer of assets. 
Withholding Tax 
Certain payments (such as royalty, interest, management fees, 
technical fees) are deemed to be Singapore-sourced income if made 
by (amongst others) a tax resident or permanent establishment in 
Singapore to a non-Singapore tax resident, and such payments 
would be subject to Singapore withholding tax, unless an exemption 
applies under local tax law or the tax is eliminated or reduced under 
a double tax treaty. 
Stamp Duty 
Stamp duty is payable on transactions, including dispositions and 
leases, involving interests in immovable property or stocks and 
shares.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Yes, there could be. 

The equivalent of the Value-Added Tax (VAT) in Singapore is the 
GST. 
GST is levied on (amongst other things) the supply of goods and 
services in Singapore.  The current GST rate is at 7%.  The 
Singapore government has announced its intention in the Singapore 
Budget 2018 to raise the GST rate to 9% some time from 2021 to 
2025, depending “on the state of the economy, how much 
[Singapore’s] expenditures grow and how buoyant [Singapore’s] 
existing taxes are”.  
GST for “international services” (as defined in the GST Act, 
Chapter 117A of Singapore) are zero-rated (GST is charged at 0%). 
Most outsourcing services are taxable supplies subject to GST, and 
the ability of the recipient to claim input tax would depend on its 
facts and circumstances, i.e. whether it is a partially exempt person. 
If the recipient is unable to recover the input tax in full, the 
outsourcing arrangement may result in GST leakage. 
With respect to supplies of services, the general “place of supply” 
rule is that GST is chargeable where the supplier “belongs” in 
Singapore for GST purposes.  
However, with effect from 1 January 2020, Singapore will introduce 
a reverse charge for imported services which are supplied from 
overseas to (amongst other persons) GST-registered persons in 
Singapore which are partially exempt persons (i.e. persons who are 
unable to recover input tax in full). 

9.3 What other tax issues may arise? 

In a cross-border case, issues relating to the existence of a 
“permanent establishment” may arise.  
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Generally, the service coverage, deliverables, services levels, and 
objectives and measurable indicators of the supplier’s performance 
(e.g. critical performance indicators (CPIs) or key performance 
indicators (KPIs)) would be agreed between the parties. 
This would then be documented in the outsourcing agreement, 
either in the main body of the contract, or in a separate schedule to 
the main agreement (e.g. to facilitate modification). 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The main contractual remedies under the general law would be: 
■ Damages. 
■ Equitable remedies (such as injunction or specific 

performance). 
■ Termination of the contract for repudiatory breach. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The contract may confer the following on the customer in the event 
of breach by the supplier: 
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7.3 What employee information should the parties 
provide to each other? 

As soon as it is reasonable and before a transfer by operation of law 
occurs, consultations should take place between the transferor and 
the affected employees, and between the transferor and a trade union 
of affected employees (if any). 
To enable this, the transferor shall notify the affected employees and 
the trade union of affected employees (if any) of: 
■ the fact that the transfer is to take place, the approximate date 

on which it is to take place and the reasons for it; 
■ the implications of the transfer and the measures that the 

transferor envisages he will, in connection with the transfer, 
take in relation to the affected employees or, if he envisages 
that no measures will be so taken, this fact should be 
communicated; and 

■ the measures that the transferee envisages he will, in 
connection with the transfer, take in relation to such of those 
employees as, by virtue of the transfer, become employees of 
the transferee after the transfer or, if he envisages that no 
measures will be so taken, this fact should be communicated. 

The transferee shall give the transferor such information so as to 
enable the transferor to perform the duty imposed on him. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

An employer may terminate an employee on the grounds of 
redundancy or retrenchment, but it must ensure that it complies with 
the terms of the employment contract and the provisions of the EA.  

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, the supplier and a transferring employee may negotiate for and 
agree to terms of service which are different from those contained in 
the original contract of service. 

7.6 Are there any pensions considerations? 

Generally, no. 
The Central Provident Fund (CPF) system is a mandatory social 
security savings scheme funded by contributions from employers 
and employees, pursuant to the Central Provident Fund Act (Chapter 
36 of Singapore).  
Contributions are required in respect of Singaporean or Singapore 
Permanent Residents, but not foreigners working in Singapore on a 
work pass (such as an employment pass or work permit). 
The CPF is an individual-account-based, defined contribution, 
provident fund scheme, and therefore portable and generally not 
affected by outsourcing arrangements. 

7.7 Are there any offshore outsourcing considerations? 

Generally, offshore outsourcing is not legally prohibited or 
restricted.  
However, entities in Singapore are prohibited from dealing with 
persons/entities from United Nations sanctioned countries (such as 
North Korea and Iran). 

As noted above, in Singapore an appointment of an outsourcing 
service provider does not trigger any mandatory transfer of employees, 
and in the case of an outright sale of business, the employees’ contracts 
would be for local employment and may not allow the transferee to 
post them abroad without further discussion and consent. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Outsourcing transactions may attract the application of the Personal 
Data Protection Act (No. 26 of 2012) (PDPA).  
In addition, certain financial institutions such as a banks, securities 
firms and trust companies are subject to statutory confidentiality 
obligations. 
The common law of confidence may also apply to the right to 
transfer customer information, etc. to an outsourcing service 
provider. 
Personal data 
Personal data protection in Singapore is governed by the PDPA.  
Amongst other things, organisations are required to observe the 
following obligations:  
■ Consent & Notification Obligation – Notify the individual 

regarding the purpose for the collection, use or disclosure of 
their personal data on or before collecting the personal data, 
and obtain consent from the individual. 

■ Purpose Limitation Obligation – Collect personal data for 
reasonable purposes.  

■ Access and Correction Obligation. 
■ Accuracy Obligation. 
■ Protection Obligation – Ensure that the personal data is kept 

secure by “making reasonable security arrangements to 
prevent unauthorised access, collection, use, disclosure, 
copying, modification, disposal or similar risks”. 

■ Retention Limitation Obligation – Not to retain personal 
data for longer than is necessary for legitimate legal or 
business purposes. 

■ Transfer Limitation Obligation – In the case of cross-
border data transfers, provide for a standard of protection to 
personal data transferred outside of Singapore that is 
“comparable” to the level of protection under the PDPA. 

The PDPA imposes a duty on an organisation to observe the above 
obligations in respect of personal data which is processed on its 
behalf by a data processor as if the organisation were processing the 
data itself.  
As a result, in effect, data protection clauses must be included in an 
outsourcing contract between an organisation and its data processor, 
even though the PDPA does not impose this as a direct obligation.  
There is no prescribed or standard form which must be used. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

The Cybersecurity Act (No. 9 of 2018) (Cybersecurity Act) 
imposes cybersecurity obligations on owners of Critical Information 
Infrastructure (CII) used to provide “essential services” – currently 
defined as energy, info-communications, water, healthcare, banking 
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and finance, security and emergency, aviation, land transport, 
maritime, government, and media. 
The obligations of a CII owner include: 
■ complying with relevant codes of practice (e.g. the 

Cybersecurity Code of Practice), standards of performance 
and written directories; 

■ informing the Commissioner of Cybersecurity 
(Commissioner) of changes in the beneficial or legal 
ownership of the CII not later than seven days after the 
change in ownership; 

■ reporting cybersecurity incidents in respect of CII to the 
Commissioner;  

■ causing audits of the compliance of the CII with the Act, 
applicable codes of practice and standards of performance; 

■ undertaking cybersecurity risk assessments of the CII; 
■ providing copies of reports of audits and assessments to the 

Commissioner; and 
■ participating in cybersecurity exercises.  
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The tax issues which may arise will depend on the legal structure of 
the outsourcing transaction, and a comprehensive analysis would be 
outside the scope of this response. 
However, a few brief points may be noted. 
Income Tax 
The transfer of certain assets may produce taxable gains, although 
Singapore does not impose tax on gains of a capital nature as such. 
In the case of assets which had enjoyed capital allowances, a 
transfer may result in a balancing charge or balancing allowances. 
Goods and Services Tax (GST) 
The transfer of assets to the supplier may involve a taxable supply of 
goods or services, unless an exemption applies.  
Supplies made as part of a “transfer of a going concern”, but as in 
many cases an outsourcing arrangement may not satisfy this criteria, 
and so a close examination should be undertaken to determine if 
GST would be charged on any transfer of assets. 
Withholding Tax 
Certain payments (such as royalty, interest, management fees, 
technical fees) are deemed to be Singapore-sourced income if made 
by (amongst others) a tax resident or permanent establishment in 
Singapore to a non-Singapore tax resident, and such payments 
would be subject to Singapore withholding tax, unless an exemption 
applies under local tax law or the tax is eliminated or reduced under 
a double tax treaty. 
Stamp Duty 
Stamp duty is payable on transactions, including dispositions and 
leases, involving interests in immovable property or stocks and 
shares.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Yes, there could be. 

The equivalent of the Value-Added Tax (VAT) in Singapore is the 
GST. 
GST is levied on (amongst other things) the supply of goods and 
services in Singapore.  The current GST rate is at 7%.  The 
Singapore government has announced its intention in the Singapore 
Budget 2018 to raise the GST rate to 9% some time from 2021 to 
2025, depending “on the state of the economy, how much 
[Singapore’s] expenditures grow and how buoyant [Singapore’s] 
existing taxes are”.  
GST for “international services” (as defined in the GST Act, 
Chapter 117A of Singapore) are zero-rated (GST is charged at 0%). 
Most outsourcing services are taxable supplies subject to GST, and 
the ability of the recipient to claim input tax would depend on its 
facts and circumstances, i.e. whether it is a partially exempt person. 
If the recipient is unable to recover the input tax in full, the 
outsourcing arrangement may result in GST leakage. 
With respect to supplies of services, the general “place of supply” 
rule is that GST is chargeable where the supplier “belongs” in 
Singapore for GST purposes.  
However, with effect from 1 January 2020, Singapore will introduce 
a reverse charge for imported services which are supplied from 
overseas to (amongst other persons) GST-registered persons in 
Singapore which are partially exempt persons (i.e. persons who are 
unable to recover input tax in full). 

9.3 What other tax issues may arise? 

In a cross-border case, issues relating to the existence of a 
“permanent establishment” may arise.  
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Generally, the service coverage, deliverables, services levels, and 
objectives and measurable indicators of the supplier’s performance 
(e.g. critical performance indicators (CPIs) or key performance 
indicators (KPIs)) would be agreed between the parties. 
This would then be documented in the outsourcing agreement, 
either in the main body of the contract, or in a separate schedule to 
the main agreement (e.g. to facilitate modification). 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The main contractual remedies under the general law would be: 
■ Damages. 
■ Equitable remedies (such as injunction or specific 

performance). 
■ Termination of the contract for repudiatory breach. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The contract may confer the following on the customer in the event 
of breach by the supplier: 
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■ Additional termination rights, e.g.: 
■ upon insolvency of the supplier (but see the response to 

question 8.1 regarding the restrictions on ipso facto 
clauses); 

■ where there has been material deterioration in service 
standards; 

■ in the event of a failure to adhere to certain milestones e.g. 
for “go-live”; 

■ in case of a change of control, etc.; and   
■ for convenience after giving notice. 

■ Inclusion of representations and warranties (please see the 
response to question 11.3 for further information). 

■ Provision for liquidated damages or service credits for failure 
to meet service levels. 

■ Indemnities for loss suffered in specified circumstances (e.g. 
in the case confidentiality, cybersecurity, personal data or IP 
breaches). 

■ Adjustment of pricing methodology in the event of poor 
performance. 

■ Exclusivity arrangements. 
■ Step-in rights. 
■ Audit rights to cover financial, operational and security 

aspects of the outsourcing agreement and other additional 
processes for monitoring, governance, co-operation and 
management information. 

■ Parent guarantees or other forms of credit support. 
■ Insurance (please see the response to question 11.3 for further 

information). 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Mutual warranties would typically include provisions dealing with: 
■ due incorporation; 
■ capacity and authority; 
■ solvency; and 
■ no breach of law or regulations or any obligations to third 

parties for it to enter into and perform its obligation. 
The supplier may give warranties/indemnities that: 
■ it has all regulatory licences and approvals required to 

perform the services; 
■ the information in its proposal is accurate and complete; 
■ it has the expertise and capability to perform the services to 

the required standard; 
■ it will maintain and use sufficient resources (including 

competent personnel and equipment/software, etc.) to 
perform the services to the required standard; 

■ it will perform the services with reasonable care and skill, in 
a timely and professional manner, in accordance with 
applicable laws and recognised industry standards; 

■ it will maintain certain specified certifications and 
accreditations (e.g. with respect to IT security); and 

■ it will indemnify the customer for any loss in relation to 
confidentiality, cybersecurity, personal data or IP breaches.  

Additional customer warranties/indemnities may include assurances 
with regards to the title and condition of assets transferred to the 
supplier. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

These may include: 
■ Professional indemnity insurance. 
■ Business interruption insurance. 
■ Comprehensive general liability or public liability insurance. 
■ Product liability insurance. 
■ Directors’ and officers’ insurance. 
■ Cyber-liability insurance. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

This could be done by way of: 
■ termination under the general law for repudiatory breach;  
■ exercising a contractual termination right; 
■ rescinding the agreement for misrepresentation in certain 

(limited) circumstances; or 
■ under the legal doctrine of frustration where performance has 

become radically different from that which the parties had 
contemplated.  

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, please see the response to question 11.2 for further information. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

The Insolvency, Restructuring and Dissolution Act (No. 40 of 2018) 
(IRDA) will, once it is brought into force, introduce a new provision 
restricting ipso facto clauses that allow a party to terminate, amend, 
or claim an accelerated payment from the other party under any 
agreement.  
Specifically, the IRDA will restrict the ability of contractual 
counterparties to terminate or amend, or claim an accelerated 
payment under any agreement with the company by reason only that 
specified proceedings (creditor schemes of arrangement and judicial 
management) have commenced in respect of the company or that 
the company is insolvent. 
Counterparties will, however, not be precluded from exercising 
contractual rights on other substantive grounds, such as non-
payment or non-performance by the insolvent company. 
It must be noted that certain types of contracts are expressly 
excluded from the above restrictions and they include: 
■ any prescribed eligible financial contract;  
■ any contract that is likely to affect the national interest, or 

economic interest, of Singapore;  
■ any contract that is a licence, permit or approval issued by the 

government or a statutory body;  
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■ any commercial charter of a ship; and  
■ any agreement that is the subject of a prescribed treaty to 

which Singapore is a party. 
There are no other mandatory Singapore laws that override the 
termination rights which might be found in an outsourcing 
agreement. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The protection of IP rights for any outsourcing arrangement will 
depend on: 
■ the nature of the transaction; 
■ the type of IP involved; and 
■ how each party would own or licence that IP. 
The matters to be addressed would typically include: 
■ provisions confirming that there shall be no transfer of pre-

existing IP unless agreed in writing to the contrary; 
■ provisions detailing the duration, geography and purpose of 

the usage of any licensed IP right; 
■ if the outsourcing transaction is expected to create new IP 

rights, stipulations as to the ownership and cross-licensing of 
such IP rights; 

■ specifying the customer’s rights over the supplier’s IP in the 
event of termination of the contract; and 

■ confidentiality and trade secret clauses. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local law? 

There is no statutory protection in Singapore, but such protection 
may be derived from contractual clauses (which we would typically 
expect to see included in an outsourcing agreement) or the common 
law of confidence. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there is no implied right.  Specific provision may, however, be 
included in the outsourcing agreement. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no implied right. Specific provision may, however, be 
included in the outsourcing agreement. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

As a general rule, in the context of business-to-business 
transactions, parties have considerable freedom to limit or restrict: 
■ the existence of liability;  

■ the maximum amount of liability;  
■ the types of recoverable loss; 
■ the remedies available; and 
■ the limitation period for making claims. 
This is, however, subject to certain legal safe-guards and limitations, 
i.e.: 
■ interpretation of an ambiguous exclusion or limitation of 

liability clause may operate against the party which seeks to 
rely on it, especially where the contract is a standard form 
contract of the party claiming the benefit of the exclusion or 
limitation; 

■ exclusion of liability clauses may be construed more 
stringently than limitation of liability clauses; 

■ an exclusion or restriction of liability for fraud, dishonest or 
reckless misrepresentation or death or personal injury caused 
by negligence is unenforceable and should be carved out 
from the limitation of liability clause;  

■ in other cases, a clause excluding or restricting liability for 
negligence would be subject to a requirement of 
reasonableness under the Unfair Contract Terms Act (Chapter 
396 of Singapore) (UCTA); 

■ a clause which excludes or restricts liability for pre-
contractual negligent or innocent misrepresentations may 
have to satisfy the requirement of reasonableness; 

■ if the transaction is entered into using a business entity’s 
standard terms, any exclusion or restriction of liability for a 
breach of contractual terms must fulfil the UCTA’s 
requirement of reasonableness; and  

■ implied terms as to the title to assets may not be excluded or 
limited pursuant to the Sale of Goods Act (Chapter 393 of 
Singapore).  However, implied terms pertaining to the 
satisfactory quality, fitness for purpose and other matters can 
be limited if the UCTA’s requirement of reasonableness is 
satisfied. 

15.2 Are the parties free to agree a financial cap on liability? 

Yes, subject to the considerations noted above in the response to 
question 15.1 above. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

The main dispute resolution methods used in Singapore are: 
■ court litigation; and  
■ arbitration.  
Other forms of alternative dispute resolution used in Singapore 
include: 
■ escalation of the dispute to more senior project managers or, 

if required, the senior management of the parties; 
■ expert determination (particularly for issues of a more 

technical nature); and  
■ mediation. 
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■ any commercial charter of a ship; and  
■ any agreement that is the subject of a prescribed treaty to 

which Singapore is a party. 
There are no other mandatory Singapore laws that override the 
termination rights which might be found in an outsourcing 
agreement. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The protection of IP rights for any outsourcing arrangement will 
depend on: 
■ the nature of the transaction; 
■ the type of IP involved; and 
■ how each party would own or licence that IP. 
The matters to be addressed would typically include: 
■ provisions confirming that there shall be no transfer of pre-

existing IP unless agreed in writing to the contrary; 
■ provisions detailing the duration, geography and purpose of 

the usage of any licensed IP right; 
■ if the outsourcing transaction is expected to create new IP 

rights, stipulations as to the ownership and cross-licensing of 
such IP rights; 

■ specifying the customer’s rights over the supplier’s IP in the 
event of termination of the contract; and 

■ confidentiality and trade secret clauses. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local law? 

There is no statutory protection in Singapore, but such protection 
may be derived from contractual clauses (which we would typically 
expect to see included in an outsourcing agreement) or the common 
law of confidence. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there is no implied right.  Specific provision may, however, be 
included in the outsourcing agreement. 

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no implied right. Specific provision may, however, be 
included in the outsourcing agreement. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

As a general rule, in the context of business-to-business 
transactions, parties have considerable freedom to limit or restrict: 
■ the existence of liability;  

■ the maximum amount of liability;  
■ the types of recoverable loss; 
■ the remedies available; and 
■ the limitation period for making claims. 
This is, however, subject to certain legal safe-guards and limitations, 
i.e.: 
■ interpretation of an ambiguous exclusion or limitation of 

liability clause may operate against the party which seeks to 
rely on it, especially where the contract is a standard form 
contract of the party claiming the benefit of the exclusion or 
limitation; 

■ exclusion of liability clauses may be construed more 
stringently than limitation of liability clauses; 

■ an exclusion or restriction of liability for fraud, dishonest or 
reckless misrepresentation or death or personal injury caused 
by negligence is unenforceable and should be carved out 
from the limitation of liability clause;  

■ in other cases, a clause excluding or restricting liability for 
negligence would be subject to a requirement of 
reasonableness under the Unfair Contract Terms Act (Chapter 
396 of Singapore) (UCTA); 

■ a clause which excludes or restricts liability for pre-
contractual negligent or innocent misrepresentations may 
have to satisfy the requirement of reasonableness; 

■ if the transaction is entered into using a business entity’s 
standard terms, any exclusion or restriction of liability for a 
breach of contractual terms must fulfil the UCTA’s 
requirement of reasonableness; and  

■ implied terms as to the title to assets may not be excluded or 
limited pursuant to the Sale of Goods Act (Chapter 393 of 
Singapore).  However, implied terms pertaining to the 
satisfactory quality, fitness for purpose and other matters can 
be limited if the UCTA’s requirement of reasonableness is 
satisfied. 

15.2 Are the parties free to agree a financial cap on liability? 

Yes, subject to the considerations noted above in the response to 
question 15.1 above. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

The main dispute resolution methods used in Singapore are: 
■ court litigation; and  
■ arbitration.  
Other forms of alternative dispute resolution used in Singapore 
include: 
■ escalation of the dispute to more senior project managers or, 

if required, the senior management of the parties; 
■ expert determination (particularly for issues of a more 

technical nature); and  
■ mediation. 
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17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

At present, there is no general across-the-board duty under 
Singapore contract law to act in good faith. 
However, this is an evolving area of law in the common law world, 
and it may be that in specific circumstances, a duty of good faith 
may be implied (in fact or as a legal presumption), particularly in the 
case of “contractual relationships”. 
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17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

At present, there is no general across-the-board duty under 
Singapore contract law to act in good faith. 
However, this is an evolving area of law in the common law world, 
and it may be that in specific circumstances, a duty of good faith 
may be implied (in fact or as a legal presumption), particularly in the 
case of “contractual relationships”. 

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 128

129ICLG TO: OUTSOURCING 2019 WWW.ICLG.COM

Chapter 18

Cliffe Dekker Hofmeyr Inc.

Preeta Bhagattjee 

Christoff Pienaar

South Africa

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There are no specific national laws regulating outsourcing. 
However, there are provisions relevant to outsourcing transactions 
in the airline industry, medical and medical schemes industry, 
defense industry, banking and financial services and 
telecommunications industries. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

As a public entity in South Africa or as a supplier tendering to public 
entities for technology related outsourcing or procurement 
contracts, any decision to embark on a tender process for the 
outsourcing of services or to bid for the provision of such services 
should be taken after careful consideration of the legislative 
backdrop.  A public entity would be required to consider the various 
legislative constraints under which it would have to conduct the 
tender process and evaluation of bids.  The importance of 
government procurement in South Africa is underpinned by its 
specific mention in the Constitution of South Africa which states 
that all such procurement has to be “fair, equitable, transparent, 
competitive and cost-effective”.   
To give effect to the constitutional status of government 
procurement, various statutes have been enacted to regulate these 
activities.  These include the Public Finance Management Act, the 
Municipal Systems Act, the Municipal Finance Management Act, 
the Broad Based Black Economic Empowerment Act, the 
Promotion of Administrative Justice Act and the Preferential 
Procurement Policy Framework Act.  In addition, the common law 
and the general rules applicable to administrative and constitutional 
law also have application.  Unlike contracting for technology 
services in the private sector where basic commercial requirements 
are generally the only overarching factor in making a determination 
to appoint a supplier, public entities, being statutory creations, are 
required to act strictly within the legal bounds conferred upon them 
by statute. 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

In the financial services industry, there are a number of national 
laws and regulations that regulate aspects of outsourcing 
transactions.  The Financial Sector Regulation Act, 9 of 2017 (“FSR 
Act”), Insurance Act, 18 of 2017 (“Insurance Act”) and Prudential 
Standard Governance and Operation Standards for Insurers (“GOI 
Standards”) are applicable to the outsourcing of ‘material business 
activities’ by insurers.  In short, GOI 1 (Framework for Governance 
and Operational Standards for Insurers) sets out the high-level 
framework for assessing the governance and operational soundness 
of South African insurers from a regulatory perspective.  The 
principles set out in GOI 1 are supported by detailed standards and 
attachments which address certain aspects of the framework, i.e. 
GOI 5 is a more detailed  account of the standards applicable to 
insurers in respect of outsourcing.  
The basic principle of outsourcing by insurers, as set out in GOI 5, 
is that the insurer retains responsibility for all regulatory 
obligations, regardless of whether or not an activity or function is 
outsourced.  Therefore, the outsource arrangement must provide the 
Prudential Authority with the same visibility over regulated 
activities as it has with the insurer.  It also means that an insurer 
must have appropriate oversight of the person (supplier) who 
provides the outsourced activities or functions, so as to ensure that 
the insurer’s regulatory compliance is not impaired.  GOI 5 deals 
with three general sets of circumstances applicable to outsourcing 
by insurers, namely (i) circumstances in which an insurer may not 
outsource a function or activity, (ii) circumstances in which an 
insurer must notify the Prudential Authority before entering into an 
outsource arrangement for a material activity, and (iii) matters that 
must be considered in any outsource arrangement.  GOI 5 further 
sets out a very broad set of factors which should be applied by an 
insurer to determine whether or not a business activity is 
“outsourced” and whether it constitutes a ‘material business 
activity’. 
The FSR Act defines “outsourcing” (as it relates to financial 
institutions) as an arrangement between a financial institution and 
another person for the provision to or for the financial institution of 
any of the following: 
a. a control function; 
b. a function that a financial sector law requires to be performed 

or requires to be performed in a particular way or by a 
particular person; and 
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c. a function that is integral to the nature of a financial product 
or financial service that the financial institution provides, or 
is integral to the nature of the market infrastructure, but does 
not include: 
(i) a contract of employment between the financial institution 

and a person referred to in paragraph (a) or (b) of the 
definition of ‘‘staff member’’; or 

(ii)an arrangement between a financial institution and a 
person for the person to act as a representative of the 
financial institution. 

In July 2014, the South African Reserve Bank issued Guidance Note 
5/2014 replacing Guidance Note 3/2008 which applies to banks in 
South Africa who outsource certain components of their operations 
to a third party.  This Guidance Note requires banks to notify SARB 
of any outsourcing arrangements which they intend entering into 
which have a bearing on the risk profile of the bank, affects the 
systems and controls of the bank, is classified by the bank’s 
management as being of strategic importance and which has 
implications for SARB’s discharge of its supervisory 
responsibilities.  In respect of any such outsourcing arrangements, a 
bank has to have undertaken an investigation into the competence of 
the proposed supplier, be able to verify the supplier’s performance 
levels and that such supplier is able to perform at the expected levels 
for the duration of the agreement.  Appropriate structures would be 
required to be set up within the bank to ensure ongoing management 
and monitoring of the terms of the outsourcing arrangement.  The 
bank is required to have stringent service level agreements with 
early exit provisions.  Banks are also required to have formal 
contingency plans in place.  The agreements with an outsourcing 
provider should specifically allow for SARB access to all relevant 
information in order for it to carry out its regulatory functions.  If a 
supplier is located outside of South Africa, the bank must ensure that 
SARB is still able to effectively conduct its supervision duties.  The 
Circular specifically states that SARB does not support the 
outsourcing of a bank’s internal audit function to a third party.  
Directive 8/2016 was issued by the SARB on 13 December 2016 
and this Directive specifies certain reporting requirements in respect 
of the outsourcing of material functions by a bank. 
The SARB issued a directive and guidance note in terms of the 
Banks Act during September 2018 specifying aspects banks must 
consider when electing to adopt cloud computing as a service or any 
offshoring of data.  SARB requires that banks follow a risk-based 
approach, taking into account the bank’s risk profile, size of the 
bank and its operations.  In essence, banks are directed to: 
■ ensure that a formal board-approved data strategy and 

governance framework is in place;  
■ ensure that the offshoring of data and use of cloud computing 

in no way inhibits any regulators’ (having jurisdiction over 
the activities of the bank) ability to fulfil their duties; and 

■ ensure that any cloud computing arrangement does not 
prevent the bank’s ability to conduct forensic audits or 
investigations. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for outsourcing transactions to be governed 
by local law.  The general principle or norm applied is for the 
governing law to be the law where the customer and its business 
(recipient of the services) are based. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Single supplier outsourcing 
This is the most common form of outsourcing arrangement whereby 
an entire service requirement is outsourced to one supplier with 
whom a comprehensive outsourcing agreement is concluded.  To the 
extent that the services may require the services of a third party 
other than the supplier, it is the supplier’s responsibility to 
subcontract such services to the third party, usually with the 
customer’s prior written consent.  Despite any such sub-contracting, 
the supplier continues to retain full responsibility for the service 
provision to the customer.  Hence, the supplier is responsible for 
meeting the full set of service levels which are imposed on it by the 
customer in terms of the agreement.  The supplier is usually required 
to take out adequate insurance cover to cover its risks under the 
contract, and the customer may require a parent company guarantee 
to be furnished to it by the supplier’s ultimate parent company. 
Multiple vendor sourcing 
For strategic business or technical reasons, a customer may prefer to 
engage in sourcing arrangements with multiple suppliers within the 
same service or operational area or division within its business.  In 
this case, the customer will enter into separate agreements with each 
such supplier, but would need to ensure that appropriate 
accountability is contracted for with each supplier with stringent 
provisions ensuring that each supplier fully cooperates with the 
other suppliers, where this is required. This model requires more 
specific management of each of the suppliers and the interfaces 
between the services which each supplier provides to the customer. 
Supplier with an integrator function 
In the multiple vendor sourcing model mentioned above, the 
customer would retain the role of integrating and coordinate the 
services and service provision of each of the suppliers.  The 
customer may however wish to contract a third party to carry out 
this function instead of retaining this role.  Such third party would 
be required to ensure that the customer receives timeous, seamless 
and continuous service performance between all the relevant 
suppliers. 
Joint venture (JV) arrangements  
In some cases, the customer may enter into a JV arrangement with 
its supplier, setting up a separate company in which both the 
customer and supplier has an interest.  This approach allows both 
parties to benefit from the arrangement from a commercial 
perspective.  This arrangement also allows the customer to exercise 
greater control and direction in the management and operation of the 
JV and accordingly in the ultimate service provision to itself. 
The most common contractual structures used for outsourcing 
agreements are (i) a services agreement with schedules (or 
annexures) attached to it, or (ii) a master services agreement with 
statements of work (or transaction agreements, or work orders) 
executed under it.  From a legal perspective, there is no ‘preferred’ 
structure and the contract structure should be determined by the 
nature of the services, whether or not the parties have an existing 
contractual relationship and the preference of the parties.  The 
primary difference between (i) and (ii) is that (i) constitutes a single 
contract, whereas (ii) consists of multiple contracts governed by the 
same overarching terms. 
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c. a function that is integral to the nature of a financial product 
or financial service that the financial institution provides, or 
is integral to the nature of the market infrastructure, but does 
not include: 
(i) a contract of employment between the financial institution 

and a person referred to in paragraph (a) or (b) of the 
definition of ‘‘staff member’’; or 

(ii)an arrangement between a financial institution and a 
person for the person to act as a representative of the 
financial institution. 

In July 2014, the South African Reserve Bank issued Guidance Note 
5/2014 replacing Guidance Note 3/2008 which applies to banks in 
South Africa who outsource certain components of their operations 
to a third party.  This Guidance Note requires banks to notify SARB 
of any outsourcing arrangements which they intend entering into 
which have a bearing on the risk profile of the bank, affects the 
systems and controls of the bank, is classified by the bank’s 
management as being of strategic importance and which has 
implications for SARB’s discharge of its supervisory 
responsibilities.  In respect of any such outsourcing arrangements, a 
bank has to have undertaken an investigation into the competence of 
the proposed supplier, be able to verify the supplier’s performance 
levels and that such supplier is able to perform at the expected levels 
for the duration of the agreement.  Appropriate structures would be 
required to be set up within the bank to ensure ongoing management 
and monitoring of the terms of the outsourcing arrangement.  The 
bank is required to have stringent service level agreements with 
early exit provisions.  Banks are also required to have formal 
contingency plans in place.  The agreements with an outsourcing 
provider should specifically allow for SARB access to all relevant 
information in order for it to carry out its regulatory functions.  If a 
supplier is located outside of South Africa, the bank must ensure that 
SARB is still able to effectively conduct its supervision duties.  The 
Circular specifically states that SARB does not support the 
outsourcing of a bank’s internal audit function to a third party.  
Directive 8/2016 was issued by the SARB on 13 December 2016 
and this Directive specifies certain reporting requirements in respect 
of the outsourcing of material functions by a bank. 
The SARB issued a directive and guidance note in terms of the 
Banks Act during September 2018 specifying aspects banks must 
consider when electing to adopt cloud computing as a service or any 
offshoring of data.  SARB requires that banks follow a risk-based 
approach, taking into account the bank’s risk profile, size of the 
bank and its operations.  In essence, banks are directed to: 
■ ensure that a formal board-approved data strategy and 

governance framework is in place;  
■ ensure that the offshoring of data and use of cloud computing 

in no way inhibits any regulators’ (having jurisdiction over 
the activities of the bank) ability to fulfil their duties; and 

■ ensure that any cloud computing arrangement does not 
prevent the bank’s ability to conduct forensic audits or 
investigations. 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for outsourcing transactions to be governed 
by local law.  The general principle or norm applied is for the 
governing law to be the law where the customer and its business 
(recipient of the services) are based. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Single supplier outsourcing 
This is the most common form of outsourcing arrangement whereby 
an entire service requirement is outsourced to one supplier with 
whom a comprehensive outsourcing agreement is concluded.  To the 
extent that the services may require the services of a third party 
other than the supplier, it is the supplier’s responsibility to 
subcontract such services to the third party, usually with the 
customer’s prior written consent.  Despite any such sub-contracting, 
the supplier continues to retain full responsibility for the service 
provision to the customer.  Hence, the supplier is responsible for 
meeting the full set of service levels which are imposed on it by the 
customer in terms of the agreement.  The supplier is usually required 
to take out adequate insurance cover to cover its risks under the 
contract, and the customer may require a parent company guarantee 
to be furnished to it by the supplier’s ultimate parent company. 
Multiple vendor sourcing 
For strategic business or technical reasons, a customer may prefer to 
engage in sourcing arrangements with multiple suppliers within the 
same service or operational area or division within its business.  In 
this case, the customer will enter into separate agreements with each 
such supplier, but would need to ensure that appropriate 
accountability is contracted for with each supplier with stringent 
provisions ensuring that each supplier fully cooperates with the 
other suppliers, where this is required. This model requires more 
specific management of each of the suppliers and the interfaces 
between the services which each supplier provides to the customer. 
Supplier with an integrator function 
In the multiple vendor sourcing model mentioned above, the 
customer would retain the role of integrating and coordinate the 
services and service provision of each of the suppliers.  The 
customer may however wish to contract a third party to carry out 
this function instead of retaining this role.  Such third party would 
be required to ensure that the customer receives timeous, seamless 
and continuous service performance between all the relevant 
suppliers. 
Joint venture (JV) arrangements  
In some cases, the customer may enter into a JV arrangement with 
its supplier, setting up a separate company in which both the 
customer and supplier has an interest.  This approach allows both 
parties to benefit from the arrangement from a commercial 
perspective.  This arrangement also allows the customer to exercise 
greater control and direction in the management and operation of the 
JV and accordingly in the ultimate service provision to itself. 
The most common contractual structures used for outsourcing 
agreements are (i) a services agreement with schedules (or 
annexures) attached to it, or (ii) a master services agreement with 
statements of work (or transaction agreements, or work orders) 
executed under it.  From a legal perspective, there is no ‘preferred’ 
structure and the contract structure should be determined by the 
nature of the services, whether or not the parties have an existing 
contractual relationship and the preference of the parties.  The 
primary difference between (i) and (ii) is that (i) constitutes a single 
contract, whereas (ii) consists of multiple contracts governed by the 
same overarching terms. 
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3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The first step in any outsourcing process is that the customer is 
required to carefully analyse their specific business processes and 
problems comprehensively and based on this, come up with the 
most practical and workable solution for that problem.  This solution 
is then drawn up into a request for information (RFI) or request for 
proposal (RFP) specification document. 
The customer will then identify and invite potential bidders to 
respond to the RFI or RFP, as the case may be.  In some cases, a 
customer may issue a RFI first and then require formal bids based on 
a subsequent RFP process.  As part of the RFP documentation, the 
customer may include the text of the outsourcing contract which it 
intends to conclude with the successful bidder (or a term sheet 
containing the key legal risks which it requires the bidder to 
assume), its required service levels and specific service 
requirements. 
Once the RFI and/or RFP responses have been received, the 
customer will assess and evaluate same and such evaluation may 
include onsite investigations, client site visits and due diligence 
exercises which the customer may conduct on the bidders.  The 
bidders are also often afforded the opportunity to carry out a due 
diligence exercise of the customer’s service environment in order to 
provide accurate and binding pricing.  When such due diligence 
exercise will take place would depend on the number of phases in 
the tender process.  Generally, the customer will not choose a 
successful bidder before it has short-listed a number of the bidders 
and entered into negotiations with each of these in order to then 
carry out a further set of evaluations to arrive at the determination of 
who the successful bidder would be. 
Additional regulatory requirements apply with regard to 
outsourcing within the public sector (see above, section 2 Public 
Sector). 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

As a general rule, no, but public sector legislation such as the Public 
Finance Management Act, will have an impact on the award and 
renewal of outsourcing contracts. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, the parties are free to negotiate the duration. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Based on our experience, the typical charging models adopted in 
outsourcing contracts are (i) fixed price, (ii) time-and-materials, and 

(iii) cost-plus.  It is not uncommon to find all three pricing models 
in a single outsourcing contract, depending on the nature of the 
services.  In our view, the primary driver of a pricing model should 
be alignment of the parties’ incentives.  
Among the new pricing structures increasing in popularity are gain-
sharing arrangements, incentive-based contracts, shared risk-reward 
arrangements and demand-based pricing. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Pricing which is subject to variation would usually be governed by: 
■ Inflationary index changes (e.g. CPI) and other indices such 

as changes in petrol prices, salary-based indices and market 
changes. 

■ Audit rights, which allow the customer to investigate charges 
and charging mechanisms.  If any errors or overcharges are 
discovered during such audit exercise, the contract should 
oblige the supplier to refund any such overcharges. 

■ Benchmarking provisions. 
■ Most favoured customer status provisions, which provisions 

oblige the supplier to reduce its prices to the customer if it is 
providing the same service to any other customers at a lower 
price. 

■ With regard to services which have a foreign currency 
component or impact to the supplier, pricing terms usually 
provide a mechanism to cater for changes in the applicable 
exchange rate and would state which of the parties would be 
responsible for taking out forward cover, if applicable. 

 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

IP rights and licences 
A transfer of ownership of intellectual property rights must be in 
writing and must be signed by the assignor, and may require 
registration of the transfer, depending on the intellectual property 
rights involved.  Transfer or assignment of patents rights, design 
rights and trademarks in particular have to be effected in the 
prescribed manner.  
The transfer of intellectual property licences would generally be 
required to be effected by written assignment and may, in addition, 
require the licensor’s consent. 
The transfer of intellectual property rights by a South African 
resident company/person outside of South Africa also requires 
approval from the Financial Surveillance Department of the SARB 
as it constitutes an export of capital for exchange control purposes. 
Movable property 
Ownership of movable property is transferred by delivering such 
property to the supplier with the specific intention to transfer 
ownership.  However, a written assignment is usually recommended 
to transfer movable property for evidential purposes and would 
generally be recorded in the outsourcing agreement.  Where assets 
are leased, the transfer would usually require the lessor’s consent. 
Key contracts 
The assignment of key contracts should generally be required to be 
effected in writing as stipulated in the outsourcing agreement.  
These key contracts would need to be reviewed to determine 
whether the counterparty’s written consent is required before the 
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contract may be transferred.  If key contracts cannot be transferred 
or where the customer would prefer that it retains such contractual 
relationship with the counterparty in question, the customer would 
contract the supplier to provide management services in respect of 
such contracts whereby the supplier would, for a fee, be responsible 
for liaising and interfacing with the counterparty in order to ensure 
that the counterparty performs in accordance with the contract with 
the customer.  

6.2 What are the formalities for the transfer of land? 

The transfer of ownership in immovable property is governed by 
legislation, specifically in terms of Section 16 of the Deeds 
Registries Act 47 of 1937, which stipulates that transfer must be 
affected by means of a Deed of Transfer, which has to be registered 
by the Registrar of Deeds.  Further, the transfer of title to immovable 
property has to be effected in writing.  Where the property in 
question is leased, the consent of the landlord or licensor may be 
required to transfer the lease to the supplier. 

6.3 What post-completion matters must be attended to? 

The purchaser must pay the South African Revenue Services 
(SARS) transfer duty, a tax levied on property transfers. 

6.4 How is the transfer registered? 

The transfer of immovable property and leases for 25 years or more 
must be registered at the Deeds Office. 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Initial Outsourcing 
Section 197 of the Labour Relations Act, No 66 of 1995 provides 
that when a business is transferred as a going concern, the effect is 
that employees of that business automatically become employed by 
the new owner of the business, without the need for new contracts of 
employment between the employees and the new owner.  An 
automatic transfer of contracts of employment takes place from the 
transferring employer (previous employer) to the acquiring 
employer (new employer) now takes place in the event that the 
whole or part of any business, trade, undertaking or service is 
transferred from the previous employer to the new employer as a 
going concern. 
The requirements for the operation of section 197 are that (i) the 
whole or part of a business (ii) must be transferred by the old to the 
new employer (iii) as a going concern.  All three requirements must 
be met in order for the section to be operative. 
In an outsourcing situation, if the infrastructural assets necessary to 
operate the business stay with the company outsourcing the service 
then, all things being equal, the business would probably not be 
transferred as a going concern.  If they do not stay with the company 
outsourcing the service and instead go to the outsourced supplier, it 
would ordinarily be a significant factor weighing in favour of a 
section 197 transfer. 
Second Generation Outsourcing 
There exists conflicting case law and commentary as to whether the 
provisions of section 197 of the LRA apply to second generation 

outsourcing.  Some commentators have asserted that the wording of 
section 197 precludes its application to second generation 
outsourcing. 

7.2 On what terms would a transfer by operation of law 
take place? 

General Terms 
In terms of the LRA, all rights and obligations between the old 
employer and an employee at the time of transfer continue to remain 
in force.  The supplier may, however, alter some terms and 
conditions of employment by agreement with the transferred 
employees (see below, Pensions).  
Employee benefits 
All contractual benefits transfer with the transferred employees in 
terms of the LRA (for example medical insurance, severance pay). 
Other matters 
The supplier is also bound by all arbitration awards or collective 
agreements binding on the old employer. 
For a period of 12 (twelve) months after the transfer, the old employer 
is jointly and severally liable with the supplier to any employee who 
becomes entitled to receive a payment as a result of the supplier’s 
dismissal for a reason relating to the supplier’s operational 
requirements, liquidation or sequestration, unless the old employer is 
able to show that it has complied with the provisions of section 197. 

7.3 What employee information should the parties 
provide to each other? 

In terms of section 197(6) of the LRA, the old employer must: 
(a) agree with the supplier a valuation as at the date of transfer 

of: 
■ The leave pay accrued to the transferred employees of the 

old employer. 
■ The severance pay that would have been payable to the 

transferred employees of the old employer in the event of 
a dismissal arising from the Supplier’s operational 
requirements. 

■ Any other payments that have accrued to the transferred 
employees but have not been paid to employees of the old 
employer; and 

(b) conclude a written agreement that specifies: 
■ Which employer is liable for paying any amount referred 

to above and, in the case of apportionment of liability 
between them, the terms of such apportionment. 

■ Disclose the terms of the agreement to each employee 
who after the transfer becomes employed by the supplier. 

■ Take any other measures that may be reasonable in the 
circumstances to ensure that adequate provision is made 
for any obligation on the supplier that may arise. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Dismissals can be implemented before or after the outsourcing, but 
a dismissal will be deemed unfair if the reason for the dismissal is 
related to the transfer. 
This does not prohibit the dismissal of employees resulting from 
bona fide reasons valid in law but not related to the transfer both 
before and after the outsourcing. 
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7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The transferee may seek consensual amendments to existing 
contracts of employment for certain categories of employees 
through collective bargaining. 
Changes may be effected with any employee, including those not 
covered by the collective bargaining process, subject to the 
limitation that the terms and conditions of the transferred employees 
cannot on the whole be less favourable than the terms and 
conditions of employment provided by the transferor and that the 
employees were consulted on the changes and  agreed to same. 
A transferee may, in the pursuit of harmonisation, vary certain terms 
and conditions of the contract of the employee provided that this is 
compensated adequately by an improvement in some other respect. 

7.6 Are there any pensions considerations? 

The LRA permits the supplier to place transferred employees on a 
different pension fund, provided that the relevant provisions of the 
Pensions Fund Act, 1956 are followed. 

7.7 Are there any offshore outsourcing considerations? 

Although not fully in force yet, the Protection of Personal 
Information Act, 4 of 2013 requires consent prior to the transfer of 
personal information outside the Republic of South Africa. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

There are requirements which may apply under the Protection of 
Personal Information Act, 4 of 2013 to the extent that personal 
information as defined under this Act will be processed as part of the 
outsourcing transaction in question.  If the supplier will be carrying out 
any data processing on behalf of the customer, it would be considered 
an ‘operator’ for purposes of the Act and to this end it is required that 
an operator process personal information with the knowledge or 
authorisation of the customer, it treat personal information which 
comes to its knowledge as confidential and not disclose same, unless 
required by law or in the course of the proper performance of their 
duties.  The Act also requires that the parties enter into a written 
agreement in terms of which the operator agrees to establish and 
maintain the security measures and requirements stipulated in the Act.  
It is a requirement under the Act that an operator notify the customer 
(the ‘responsible party’ under the Act) immediately where there are 
reasonable grounds to believe that any personal information has been 
accessed or acquired by any unauthorised person. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Except for those requirements contained in data protection 
legislation (the Protection of Personal Information Act, 4 of 2013, 

the Electronic Communications and Transactions Act, 25 of 2002 
(which regulates electronic communications and transactions) and 
the Regulation of Interception of Communications and Provision of 
Communication Related Information, 70 of 2002 (regulating the 
monitoring and interception of communication)), there are a number 
of industry standards which may have relevance, such as ISO/IEC 
27001:2005, COBIT 5, King IV and ITIL. 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

Transfers of assets to the supplier  
The transfer of assets to the supplier can either be in the form of a 
sale or providing the right of use of the asset for the duration of the 
outsourcing contract.  The sale of a depreciable asset by the 
customer to the supplier will result in a taxable recoupment for the 
customer where the proceeds exceed the tax value.  Where the 
proceeds do not exceed the tax value, the customer would be entitled 
to deduct a scrapping allowance. 
Where the right of use of a customer’s assets are given to a supplier 
for the duration of the outsourcing contract in return for a reduced 
fee, the reduced fee will qualify for a deduction.  The same result 
will be achieved where an amount is paid by the supplier for the use 
of the asset and a fee without reduction is charged. 
Transfers of employees to the supplier  
Where the supplier becomes the new employer and assumes 
responsibility for paying remuneration, the employees’ tax (PAYE) 
obligations are also transferred.  The supplier is obliged to withhold 
PAYE from the employees’ remuneration, including Unemployment 
Insurance Fund (UIF) contributions.  Employers in South Africa are 
further liable to contribute a Skills Development Levy (SDL) 
calculated as 1% of remuneration, which is not deducted from an 
employee’s remuneration.  The PAYE and UIF contributions, 
including the SDL liability must be paid to the South African 
Revenue Service within seven days after the end of the month 
during which the remuneration was paid. 
VAT or sales tax 
The service fee charges by the supplier will generally be taxable 
supply for VAT purposes.  VAT can only be charged and claimed by 
registered VAT vendors.  Where the customer makes VAT exempt 
supplies (generally in the financial services sector), input tax may 
not be claimed, resulting in a VAT cost to the customer.  
Foreign suppliers of electronic services are required to register and 
account for VAT in South Africa with effect from 1 April 2019 if at 
least two of the following circumstances are present: 
1. the recipient of the services is a South African resident; 
2. the payment for services originates from a South African 

bank account; or 
3. the recipient has a business, residential, or postal address in 

South Africa. 
A foreign electronic services supplier is currently required to 
register for VAT as soon as the value of the services exceeds ZAR 1 
million for any 12-month period.  The term “electronic services” 
means any services supplied by means of an electronic agent, 
electronic communication or the internet for any consideration. 
Virtually all services that are supplied by way of electronic means 
are “electronic services”.  The definition includes services such as 
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cloud computing, computer software, online training, online data 
storage and broadcasting services.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

An inward licence constitutes an “imported service” for VAT 
purposes.  Thus, if the licensee is not going to use it for the making 
of taxable supplies, VAT i.t.o. of section 7(1)(c) of the VAT 
(imported services) will be incurred.  This is often relevant to 
companies operating in the financial services industry.  Section 
14(5) of the VAT Act exempts, amongst others, from imported 
services, supplies which are chargeable in terms of section 7(1)(a) of 
the VAT Act.  (Section 7(1)(a) is the core provision which says that 
VAT is imposed on the supply by any vendor of goods or services.)  
If a foreign supplier regularly and continuously renders services in 
SA, the foreign supplier is carrying on an enterprise in South Africa 
and must register and account for VAT in terms of section 7(1)(a) of 
the VAT Act.  Failure by the foreign supplier to register and account 
for VAT does not render the recipient liable to account for VAT in 
terms of section 7(1)(c) of the VAT Act.  This is because a “vendor” 
is defined as any person who is, or is required to be, registered for 
VAT purposes, and taxable supplies comprise supplies by vendors of 
goods and services in the course or furtherance of an enterprise. 

9.3 What other tax issues may arise? 

Although tax on transferring assets and VAT are the main tax issues 
which arise in an outsourcing context, there are other tax issues that 
may arise.  These include: 
■ Permanent establishment issues – on a cross-border 

contract, it is conceivable that the supplier create a permanent 
establishment (taxable presence) of its customer in the 
jurisdiction in which the supplier is based. 

■ Withholding taxes – payments to the supplier could be 
subject to withholding taxes, depending on the treatment in 
the customer’s jurisdiction and any tax treaty protection.  The 
persons who bear such taxes would need to be set out in the 
contract. 

 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The parties usually identify and agree on quantitative and 
qualitative performance metrics against which to measure the 
performance of the services by the supplier.  The parties then agree 
which party is responsible for measuring compliance with the 
service levels and where service levels are not met, what 
compensation is payable (if any).  
Any penalty imposed for failing to meet any service level is 
generally referred to as a service credit.  Generally, the service 
credits are either set-off against any fees payable to the supplier or 
the supplier issues a credit note to the customer for the amount of 
such service credits.  It is important to ensure that any service credits 
imposed are fair and reasonable, as any claim for a penalty which is 
out of proportion to the prejudice suffered by the customer may be 
subject to reduction in terms of the provisions of the Conventional 
Penalties Act, 1962.  
An alternate service credit methodology often applied is that the 
supplier is able to “claw back” any service credits which it incurs by 

obtaining “service debits” for those services in which it exceeds the 
contracted level of service. 
When choosing service levels, customers are frequently advised to 
select items which can be objectively measured.  If service level 
measures are included which cannot be objectively assessed, there is 
an increased risk of disputes between the supplier and the customer 
over whether the measures have actually been achieved.  In order to 
avoid selecting unimportant but easily measured services, parties 
often devote substantial effort to identifying ‘emblematic’ 
measurements: simple measurements that signify that a less tangible 
(but more important) service has failed.   
In practice, the common forms of service level measures in IT 
service provision contracts include availability targets and various 
response time targets.  Availability service levels are particularly 
applicable for infrastructure and service provision arrangement, 
such as IT outsourcing, software as a service (SaaS) and cloud 
service arrangements, where a continuous IT service is provided and 
can be measured on a continuous basis.  It is now relatively common 
for availability measures to be recorded by the supplier through IT 
tools which continuously measure the ‘uptime’ of the IT service 
provision.  This provides greater assurance and objectivity than 
arrangements which rely on the customer to notify the supplier of 
any downtime in the availability of the services.  Of course, where 
the service provision to the customer includes elements which are 
outside the control of the supplier, such as Internet transmission, the 
supplier will want to exclude any downtime which relates to 
problems in these elements which are outside its control. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

The remedies available to the customer include: 
■ claims for damages; 
■ obtaining an order for specific performance; and  
■ termination of the agreement. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

■ Additional protections which are usually included in an 
outsourcing agreement include service levels to measure 
service performance together with a contracted service credit 
or penalty arrangement. 

■ Audit rights in relation to service performance, legislative 
compliance, security issues and technical considerations. 

■ Extensive disengagement arrangements which are triggered 
on termination of the agreement. 

■ Contractual requirements for the supplier to maintain 
sufficient insurance cover to cover its liabilities and 
obligations under the agreement. 

■ Automatic rights to terminate the contract in respect of 
certain events of default, including serious service level 
failure, change of control of the supplier, supplier insolvency 
or liquidation and the like. 

■ Requesting a parent company guarantee from the supplier’s 
ultimate parent company. 

■ Benchmarking provisions. 
■ Holding retained amounts which are only payable to the 

supplier upon final completion and acceptance of the 
deliverables or services to which they relate. 
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11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

An outsourcing contract is a contract for services.  The only implied 
warranty in a contract for services is that the person providing the 
services should use his or her reasonable skill and care when doing so. 
Typical supplier warranties and indemnities include:  
■ A warranty that it has all the necessary rights, powers and 

authority to enter into and perform in terms of the agreement 
and that the execution, delivery and performance under the 
agreement is duly authorised by all necessary corporate 
action. 

■ Further warranties include those relating to service 
performance; operating system compliance, warranties 
relating to viruses and disabling devices, warranties relating 
to the financial condition of the supplier, intellectual property 
warranties and warranties relating to its compliance with all 
relevant legal and regulatory requirements. 

■ A further warranty provided is that it has, at its disposal, 
adequate staff available possessing the required skills, 
experience and expertise to render the services and shall 
perform the services with skill and care, in a timely and 
professional manner. 

■ Indemnities given to the customer include indemnities 
against harm suffered due to the supplier, its staff and 
subcontractors’ actions, including as a result of negligence or 
wilful or fraudulent misconduct on the part of the supplier, 
breach of the agreement by the supplier and any infringement 
of a third party’s intellectual property rights.  

■ Indemnities provided to the customer may also include those 
relating to personal injury and damage to property, security 
breaches and failure to comply with relevant laws and 
regulations. 

Typically, customer warranties and indemnities relate to: 
■ Being authorised and entitled to enter into the agreement and 

perform its obligations thereunder. 
■ Providing an indemnity in relation to third party intellectual 

property infringement claims. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

■ Employer’s liability insurance. 
■ Professional indemnity insurance. 
■ Business interruption insurance. 
■ Fidelity or employee dishonesty insurance. 
■ Public liability insurance. 
■ Land, buildings and contents insurance. 
■ Cyber-liability insurance. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Events which would allow the affected party to terminate the 
agreement include the following: 

■ Repudiation on the part of one of the parties. 
■ A compromise or composition or threatened compromise or 

composition by a party with its creditors. 
■ Provisional or final liquidation of a party or the placement of 

a party under judicial management, whether provisionally or 
finally. 

■ In circumstances where there is a default or cessation or a 
reasonable prospect of default or cessation (as the case may 
be) of a party’s normal line of business. 

■ Commitment of any act or omission which would, had that 
party been an individual, be an act of insolvency in terms of 
the Insolvency Act, 1936 (as amended). 

■ Disposal by the supplier of a material portion of its 
undertaking or assets which may impact on its ability to 
render the services. 

■ the non-retention by the supplier of certain staff members 
which impact on its ability to make resources with the 
necessary experience and skills available to the customer. 

■ Any change in the control or material change in the 
shareholding of the supplier. 

■ The supplier is contemplating, considering, or agrees to any 
business rescue or proposes to do any of these things. 

■ Any person is proposing to take, or taking, any step to apply 
to court or actually applies to court for the business rescue of 
the supplier. 

13.2 Can the parties exclude or agree additional 
termination rights? 

The following additional rights to terminate are usually included in 
an outsourcing agreement: 
■ A material breach which is not capable of remedy or which is 

not remedied within the prescribed time period. 
■ The disposal by a party of a material portion of its 

undertaking or asset. 
■ A significant change of control in the supplier. 
■ A compromise, scheme of arrangement or composition by a 

party with any or all of its creditors. 
■ Termination for convenience by the customer on an agreed 

notice period.  In certain instances, the supplier may require 
compensation for early termination. 

The customer should also consider the type and duration of post-
termination assistance the supplier and its subcontractors shall 
provide upon termination of the agreement. 
A well-drafted outsourcing contract enables either party to terminate 
the arrangement prior to the agreed-to end date in a fair and 
reasonable manner.  This is not to say that the termination provisions 
should be mutual between the customer and the supplier because the 
risk the two parties undertake in an outsourcing arrangement is very 
different.  If an outsourcing contract is terminated, the supplier will 
lose revenue.  On the other hand, the risk for the customer is 
substantially higher if an outsourcing contract is terminated.  For 
example, the customer losing services for its call centre or IT 
infrastructure management or its business process (such as 
reconciliation or payment processing) translates into losing 
operational time, revenue and reputation.  The difference in risk 
between customer and supplier means that the two parties need to 
have different termination rights in an outsourcing contract. 
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11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

An outsourcing contract is a contract for services.  The only implied 
warranty in a contract for services is that the person providing the 
services should use his or her reasonable skill and care when doing so. 
Typical supplier warranties and indemnities include:  
■ A warranty that it has all the necessary rights, powers and 

authority to enter into and perform in terms of the agreement 
and that the execution, delivery and performance under the 
agreement is duly authorised by all necessary corporate 
action. 

■ Further warranties include those relating to service 
performance; operating system compliance, warranties 
relating to viruses and disabling devices, warranties relating 
to the financial condition of the supplier, intellectual property 
warranties and warranties relating to its compliance with all 
relevant legal and regulatory requirements. 

■ A further warranty provided is that it has, at its disposal, 
adequate staff available possessing the required skills, 
experience and expertise to render the services and shall 
perform the services with skill and care, in a timely and 
professional manner. 

■ Indemnities given to the customer include indemnities 
against harm suffered due to the supplier, its staff and 
subcontractors’ actions, including as a result of negligence or 
wilful or fraudulent misconduct on the part of the supplier, 
breach of the agreement by the supplier and any infringement 
of a third party’s intellectual property rights.  

■ Indemnities provided to the customer may also include those 
relating to personal injury and damage to property, security 
breaches and failure to comply with relevant laws and 
regulations. 

Typically, customer warranties and indemnities relate to: 
■ Being authorised and entitled to enter into the agreement and 

perform its obligations thereunder. 
■ Providing an indemnity in relation to third party intellectual 

property infringement claims. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

■ Employer’s liability insurance. 
■ Professional indemnity insurance. 
■ Business interruption insurance. 
■ Fidelity or employee dishonesty insurance. 
■ Public liability insurance. 
■ Land, buildings and contents insurance. 
■ Cyber-liability insurance. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Events which would allow the affected party to terminate the 
agreement include the following: 

■ Repudiation on the part of one of the parties. 
■ A compromise or composition or threatened compromise or 

composition by a party with its creditors. 
■ Provisional or final liquidation of a party or the placement of 

a party under judicial management, whether provisionally or 
finally. 

■ In circumstances where there is a default or cessation or a 
reasonable prospect of default or cessation (as the case may 
be) of a party’s normal line of business. 

■ Commitment of any act or omission which would, had that 
party been an individual, be an act of insolvency in terms of 
the Insolvency Act, 1936 (as amended). 

■ Disposal by the supplier of a material portion of its 
undertaking or assets which may impact on its ability to 
render the services. 

■ the non-retention by the supplier of certain staff members 
which impact on its ability to make resources with the 
necessary experience and skills available to the customer. 

■ Any change in the control or material change in the 
shareholding of the supplier. 

■ The supplier is contemplating, considering, or agrees to any 
business rescue or proposes to do any of these things. 

■ Any person is proposing to take, or taking, any step to apply 
to court or actually applies to court for the business rescue of 
the supplier. 

13.2 Can the parties exclude or agree additional 
termination rights? 

The following additional rights to terminate are usually included in 
an outsourcing agreement: 
■ A material breach which is not capable of remedy or which is 

not remedied within the prescribed time period. 
■ The disposal by a party of a material portion of its 

undertaking or asset. 
■ A significant change of control in the supplier. 
■ A compromise, scheme of arrangement or composition by a 

party with any or all of its creditors. 
■ Termination for convenience by the customer on an agreed 

notice period.  In certain instances, the supplier may require 
compensation for early termination. 

The customer should also consider the type and duration of post-
termination assistance the supplier and its subcontractors shall 
provide upon termination of the agreement. 
A well-drafted outsourcing contract enables either party to terminate 
the arrangement prior to the agreed-to end date in a fair and 
reasonable manner.  This is not to say that the termination provisions 
should be mutual between the customer and the supplier because the 
risk the two parties undertake in an outsourcing arrangement is very 
different.  If an outsourcing contract is terminated, the supplier will 
lose revenue.  On the other hand, the risk for the customer is 
substantially higher if an outsourcing contract is terminated.  For 
example, the customer losing services for its call centre or IT 
infrastructure management or its business process (such as 
reconciliation or payment processing) translates into losing 
operational time, revenue and reputation.  The difference in risk 
between customer and supplier means that the two parties need to 
have different termination rights in an outsourcing contract. 
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13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

The SARB Guidance Note on outsourcing (referred to in question 
1.3 above) requires that an outsourcing agreement which a bank 
enters into for a material outsourcing arrangement may not allow the 
supplier to terminate the agreement for its convenience. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

The general starting position is that all intellectual property rights 
owned by a party as at the commencement of the outsourcing 
agreement remain vested in the party owning such rights.  The 
customer typically retains its intellectual property rights in and to all 
data, information or other materials it provides to the supplier for 
purposes of providing the services.  The supplier retains all its “tools 
and methodologies” (i.e. the intellectual property rights the supplier 
uses to provide the services).  Any bespoke developments are 
typically owned by the customer. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

South Africa does not have specific legislation governing trade 
secrets, confidential information or know-how, though they can be 
effectively protected under South African common law. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Where the customer licenses IP rights to the supplier in connection 
with the outsourcing, the licence terms generally govern the continued 
use of those rights by the supplier post-termination (either in the 
outsourcing agreement or a separate document), which licence terms 
are generally limited to use only for the duration of the agreement. 

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it? 

The parties specifically need to deal with this issue in the agreement.  
This is usually covered by a residual knowledge clause which 
allows both parties to utilise the generic ideas, concepts, know-how, 
or techniques developed or learned by them but that this right 
remains subject to the restrictions imposed in respect of the 
confidentiality of such information and the intellectual property 
rights of the other party. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

The parties are generally free to exclude most forms of liability; 

however, a contract to exclude liability for fraud is unlawful but the 
parties may in certain circumstances exclude liability for negligence 
or innocent misrepresentation. 
Subject to the above, a supplier will aim to exclude liability for 
indirect and consequential loss and loss of business, profit or 
revenue, where these constitute a direct loss.  In contrast, the 
customer will usually try to ensure that it is able, under the 
agreement, to recover all its direct losses (including direct loss of 
profit, business and revenue).  These will be subject to negotiation 
in practice. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, the parties can agree a limit on liability.  This may be a fixed 
amount, or a percentage or multiple of the contract value (for 
example, 150% of the contract value).  In practice a percentage is 
generally better than a fixed sum, but this will depend on the nature 
of the outsourcing arrangement in question and the parties’ 
respective risk requirements. 
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Informal dispute resolution (negotiation), arbitration and the courts. 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

In a series of cases culminating in Botha v Rich NO and Others 2014 
(4) SA 124 (CC), the Constitutional Court nodded in the direction of 
a more communitarian construction of the foundational values of 
freedom, dignity and equality to infuse a greater degree of fairness 
into the law of contract.  For this reason, the court spoke about the 
fact that honouring a contract cannot “be a matter of each side 
pursuing his or her own self-interest ... without regard to the other 
party’s interest”.  In Botha v Rich NO and Others 2014 (4) SA 124 
(CC) Nkabinde J developed this approach further by saying: 
“The principle of reciprocity falls squarely within this 
understanding of good faith and freedom of contract, based on one’s 
own dignity and freedom as well as respect for the dignity and 
freedom of others.  Bilateral contracts are almost invariably 
cooperative ventures where two parties have reached a deal 
involving performances by each in order to benefit both.  Honouring 
that contract cannot therefore be a matter of each side pursuing his 
or her own self-interest without regard to the other party’s interests. 
Good faith is the lens through which we come to understand 
contracts in that way.” 
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Chapter 19

SAMANIEGO Law

Javier Fernández-Samaniego 

Blas Piñar Guzmán

Spain

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

Except for construction, outsourcing transactions are not regulated 
by any specific piece of legislation in Spain.  Therefore, outsourcing 
is subject to, as any other voluntary relationship, what the parties 
foresee contractually without prejudice of the whole legal order and, 
specifically, commercial, tax and labour regulations.   
Outsourcing in the construction sector is governed by Law 32/2006, 
of October 18th and Royal Decree 1109/2007, of August 24th.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Public sector transactions must comply with public procurement 
regulations, mainly Law 9/2017, of 8th November, on public sector 
contracts, but also additional regulations from the specific public 
administration currently contracting.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Even though there are no additional material requirements regarding 
financial services and telecommunications transactions, it is true 
that some types of outsourcing operations made by financial entities 
or communication operators may be communicated to, authorised 
by or registered with the relevant supervisory body, i.e. the Bank of 
Spain or the National Commission on Markets and Competition 
(‘CNMC’ in Spanish).   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

No; outsourcing transactions are subject to the general choice of 
governing law regime for business-to-business contracting, mainly 

the Rome I Regulation.  In any case, it must be considered that 
Spanish mandatory provisions will prevail over any foreign law 
chosen by the parties when the outsourcing transaction affects 
corporate, tax, labour, intellectual property or data protection issues 
in the Spanish territory.   
In practice, there is strong pressure to choose Spanish law as the 
governing law of an outsourcing contract, not only for those aspects 
of the deal where application of Spanish law might be partially or 
totally mandatory, but also in relation to the whole commercial 
relationship.  Adapting some of the key international outsourcing 
practices and contracting policies of global outsourcing suppliers to 
Spanish legislation, case law and legal practice is a challenging 
exercise, both from the perspective of the Spanish judiciary and the 
commercial culture.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

BPO (Business Process Outsourcing), SaaS (Software as a Service) 
platforms, cloud solutions, mobility, offshoring and new shared 
service concepts offer promising potential to organisations 
(customers) which embrace the strategic golden rules of sourcing: 
be the best at your core business; ensure technological innovations 
are used to their maximum potential; and ensure underlying 
operations and IT are being utilised in the best possible way.  In 
Spain, despite that outsourcing transactions were initially legally 
structured as simple business-to-business agreements, the market 
has become more developed.  It can be said that joint ventures are 
now the most common legal vehicle, permitting better articulation 
of the operation’s assets to the parties.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

The Request for Proposals (‘RFPs’) between a number of specialists 
is widely used within the medium and large-sized companies in 
Spain, especially by listed companies which are subject to special 
transparency requirements.  In any case, procurement processes are 
not compulsory in Spain except for public administrations.   
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4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No.  Typically, an outsourcing agreement in Spain has a duration of 
approximately five years.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No.  However, please note that if no specific periods have been 
agreed, case law forbids unfair or sudden notice periods.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

There is no typical charging method, it depends on the specific type 
of outsourcing transaction.  However, as a general rule, there is a 
fixed fee and variable remuneration related to the achievement of 
the outsourcing’s cost reduction.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Pricing review mechanisms are used where there has been a change 
of the service requirements; benchmarking provisions, service 
levels and related penalties are key elements in relation to costs in 
outsourcing transactions.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

In general, there are formalities required by the Registry when the 
asset that is transferred, leased or licensed is subject to a public 
registration regime, such as: land; corporate; guarantees; intellectual 
property including software, authorial rights, trademarks and 
patents; vehicles; and energy production.  Should the asset not be 
subject to public registration, no more formalities beyond the 
agreement between the parties are required.   

6.2 What are the formalities for the transfer of land? 

The agreement should be granted before a public notary within a 
public deed and then be registered with the Land Registry.   

6.3 What post-completion matters must be attended to? 

Registration, if needed.  Voluntary registration is possible through a 
public deed before a notary, which is widely used for software rights 
(escrow).   

6.4 How is the transfer registered? 

In case the asset transferred is subject to public registration, some 
formalities must be observed, including filing a request before the 
relevant registrar, payment of the fee and obtainment of the relevant 
publication.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Employees are transferred by operation of law when the outsourcing 
transaction includes the acquisition of an autonomous production 
unit capable of carrying out services and activities.   

7.2 On what terms would a transfer by operation of law 
take place? 

The transferee of an undertaking assumes all the labour rights and 
obligations that the employees had with the former employer, 
including those regarding social security and private pension plans.  
Therefore, the transfer itself does not entitle the employees or the 
transferee to terminate any of the existing employment contracts.   
In addition, employees do not have a right to remain employed by 
the former employer.  Once the transfer of undertakings takes effect, 
the employees become employees of the transferee.   
Regarding collective bargaining agreements, unless otherwise 
agreed, the agreement that applies to the transferor at the time of the 
transfer of undertakings will continue to apply until it expires or a 
new one is agreed.   

7.3 What employee information should the parties 
provide to each other? 

There are no particular requirements for employee information to be 
disclosed by the parties, but both must provide certain information 
to the employees’ representatives prior to the transfer, such as the 
anticipated transfer date, reasons for the transfer and consequences 
for the employees.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Yes, based on ‘objective reasons’ it can dismiss an employee who 
renders the specific services that are going to be outsourced.   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, through a consultation period with the employees’ 
representatives and based on objective grounds.   

7.6 Are there any pensions considerations? 

No, apart from consolidated rights of the employees.   
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7.7 Are there any offshore outsourcing considerations? 

No, there are not.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Both the European General Data Protection Regulation (‘GDPR’) 
and the Organic Law 3/2018, of December 5th, on Data Protection 
and Digital Rights are fully applicable to any outsourcing 
transaction if personal data are exported, imported or internally 
transferred from one company to another. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

No, there are not.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The supply of services or the transfer of goods undertaken by a VAT 
taxpayer with respect to the outsourced business will be subject to 
VAT, generally at a rate of 21%.  In certain cases, a reduced tax rate 
or an exemption from VAT may apply.   
If the transfer qualifies as a transfer of autonomous economic unit, 
the transfer is not subject to VAT, in which case transfer tax may 
apply if the transfer includes real estate assets.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

No, unless the trade or business activity carried out by the principal, 
related to the outsourcing, is exempt from VAT, in which case VAT 
charged by the provider on the outsourced services to the principal 
will not be tax deductible for the principal.   

9.3 What other tax issues may arise? 

Transfer pricing rules will apply in the case where companies 
belonging to the same group (‘related parties’) enter into an 
outsourcing transaction.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Service Level Agreements (‘SLAs’) are quite often used within 
outsourcing transactions in Spain to measure the performance of the 

contract’s execution.  Conversely, service credits are restricted to 
complex long-term transactions.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Both the Spanish Civil and Commercial Codes provide for general 
remedies including requests for correct performance and claims for 
damages in the case of a breach of contract.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Additional protections include step-in rights or penalty clauses.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

There is a broad variety of warranties and/or indemnities, including 
expert opinion, ownership rights, insurance or prior assessment of 
needs.   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Directors’ and Officers’ insurance, as well as cover for IT losses, 
should be considered.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Outsourcing agreements are subject to the general contracting 
regime regarding termination.  Hidden defects may be claimed even 
in the case of a friendly termination.   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, to the extent that mandatory limits foreseen by the Civil Code 
are observed.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not.   
 

SAMANIEGO Law Spain

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 140

Sp
ai

n

ICLG TO: OUTSOURCING 2019 141WWW.ICLG.COM

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Primarily by what the parties agree contractually.  Special care 
should be taken regarding pre-existing materials, software 
developments and third-party licences.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, the Commercial Code, Intellectual Property Law, Trademarks 
Law, Patents Law, Unfair Competition Law and Trade Secrets Law 
provide legal resources for business critical confidential 
information.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, unless the parties agree on that point.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

In principle, the customer cannot gain any access whatsoever to the 
supplier’s know-how post-termination, but the parties can agree 
otherwise, typically through an escrow agreement.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Limitation or even exclusion of liability is fair in Spain with the sole 
restriction on wilful misconduct and, in some cases, gross 
negligence.  The limitation of liability provisions that outsourcing 
suppliers request from customers usually leads to tough negotiation, 
not only because of the economic relevance of the issue itself, but 
also because this is one of the points where the difference between 
continental and common law legal systems, and other cultural legal 
differences, clearly appear (frequently at later stages of the 
negotiation) between global outsourcing operators and Spanish 
customers and advisers.  Reasonable and justified caps are better 
understood and accepted by Spanish lawyers and courts, while 
limitations or exclusions on different types of damages, based on 
common law systems, imply strong differences and, in some cases, 
serious concerns on the adaptation and enforceability of contractual 
provisions before Spanish courts.   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, but please consider wilful misconduct and gross negligence 
cases.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Both litigation before national courts and arbitration are often used.  
More and more, mediation is being introduced to complex 
outsourcing transactions, even in the form of escalation clauses.  
From the perspective of the enforcement of agreements where 
disputes arise and cannot be solved by the parties, given the highly 
complex and sector-specific nature of the legal issues mentioned 
above, together with the international nature of some of the legal 
concepts typically used and the technical matters implied in IT 
outsourcing projects, escalation clauses (including mediation and 
arbitration) become options to be seriously considered.  The 
advantages and disadvantages of such dispute resolution 
mechanisms in comparison with those of the submission to courts 
must be carefully assessed (an assessment that needs to be done on 
a case-by-case basis, considering the features and circumstances of 
the specific outsourcing project and the companies involved).   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Good faith is a general rule in the Spanish legal system (Article 7.1 
of the Spanish Civil Code) and, additionally, a specific rule for 
construing contracts and behaviour of the parties (Article 1258 of 
the Spanish Civil code).  Furthermore, according to Articles 225.1 
and 226.1 of the Royal Decree 1/2010 on Spanish corporate law, 
professionals shall act with the diligence of a ‘devoted 
businessman’, implying to act in good faith, without personal 
interest in the matters being decided, with enough information and 
according to the suitable decision-making procedure.   
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14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Primarily by what the parties agree contractually.  Special care 
should be taken regarding pre-existing materials, software 
developments and third-party licences.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Yes, the Commercial Code, Intellectual Property Law, Trademarks 
Law, Patents Law, Unfair Competition Law and Trade Secrets Law 
provide legal resources for business critical confidential 
information.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, unless the parties agree on that point.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

In principle, the customer cannot gain any access whatsoever to the 
supplier’s know-how post-termination, but the parties can agree 
otherwise, typically through an escrow agreement.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Limitation or even exclusion of liability is fair in Spain with the sole 
restriction on wilful misconduct and, in some cases, gross 
negligence.  The limitation of liability provisions that outsourcing 
suppliers request from customers usually leads to tough negotiation, 
not only because of the economic relevance of the issue itself, but 
also because this is one of the points where the difference between 
continental and common law legal systems, and other cultural legal 
differences, clearly appear (frequently at later stages of the 
negotiation) between global outsourcing operators and Spanish 
customers and advisers.  Reasonable and justified caps are better 
understood and accepted by Spanish lawyers and courts, while 
limitations or exclusions on different types of damages, based on 
common law systems, imply strong differences and, in some cases, 
serious concerns on the adaptation and enforceability of contractual 
provisions before Spanish courts.   

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, but please consider wilful misconduct and gross negligence 
cases.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Both litigation before national courts and arbitration are often used.  
More and more, mediation is being introduced to complex 
outsourcing transactions, even in the form of escalation clauses.  
From the perspective of the enforcement of agreements where 
disputes arise and cannot be solved by the parties, given the highly 
complex and sector-specific nature of the legal issues mentioned 
above, together with the international nature of some of the legal 
concepts typically used and the technical matters implied in IT 
outsourcing projects, escalation clauses (including mediation and 
arbitration) become options to be seriously considered.  The 
advantages and disadvantages of such dispute resolution 
mechanisms in comparison with those of the submission to courts 
must be carefully assessed (an assessment that needs to be done on 
a case-by-case basis, considering the features and circumstances of 
the specific outsourcing project and the companies involved).   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Good faith is a general rule in the Spanish legal system (Article 7.1 
of the Spanish Civil Code) and, additionally, a specific rule for 
construing contracts and behaviour of the parties (Article 1258 of 
the Spanish Civil code).  Furthermore, according to Articles 225.1 
and 226.1 of the Royal Decree 1/2010 on Spanish corporate law, 
professionals shall act with the diligence of a ‘devoted 
businessman’, implying to act in good faith, without personal 
interest in the matters being decided, with enough information and 
according to the suitable decision-making procedure.   
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SAMANIEGO Law, launched in January 2017, is an Ibero-American alternative law firm specialising in IT law and dispute resolution with offices in 
Madrid and Miami.  The firm is a hybrid that combines an international commercial law firm, a legal strategy consultancy firm and a sophisticated 
solutions platform.  The team comprises lawyers and strategic and IT consultants, with support from a long-standing network of trusted professionals 
and legal interim managers.  The firm boasts simple and flexible organisational structure and smart use of technology, allowing it to offer clients a 
significant reduction in fees.  The firm’s clients are typically technology companies and providers of digital transformation solutions, as well as 
organisations that want to reinvent their business.  The firm has a clear focus on the Latin Atlantic region and regularly advises American companies 
expanding into Europe and, vice versa, European companies expanding into the Americas.  

Javier Fernández-Samaniego is Managing Director of SAMANIEGO 
Law and his international practice focuses mainly on commercial/IT 
disputes (litigation, arbitration and ADR) and negotiations and major 
tech and privacy projects (new cloud and big data business models, 
outsourcing transactions, data protection review programs, etc.).  
Javier has vast experience assisting European clients in their 
expansion into Latin America and US clients in their European 
expansion.  Javier is Senior Fellow at Florida International University, 
developing its Latin Atlantic Tech law Collaborative.  Before launching 
SAMANIEGO Law in 2017, Javier was Founding and Managing 
Partner of the Spanish office of Bird & Bird and head of its Commercial, 
DR and IT teams for over a decade.  Before that Javier worked at 
Linklaters, Cuatrecasas and CDTI (Spanish Centre for the 
Development of Industrial Technology).  

Blas is a Senior Lawyer at SAMANIEGO Law, focusing his 
professional practice in technologies, commercial contracting and 
dispute resolution (litigation, arbitration and mediation).  Blas has 
significant knowledge and practical experience in IT, IP and 
commercial law matters and lawsuits, with a focus on software and 
energy dispute resolution both in litigation and ADR.  He also has 
valuable involvement in privacy and data protection matters.  His 
dispute resolution experience includes international arbitration and 
cassation appeals before the Supreme Court.  He usually deals with 
contract drafting, revision, negotiation and localisation.  His extensive 
practice includes advice and disputes on e-commerce, social 
networks and sharing economy.  He is also familiar with distribution 
agreements, consumption issues and insolvency assessments.  Prior 
to joining SAMANIEGO Law, from 2008 to 2017 he was Associate and 
then Senior Associate in the Commercial & IT and Dispute Resolution 
Groups of Bird & Bird (International) LLP, based in Madrid.  
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Chapter 20

Arioli Law Martina Arioli

Switzerland

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No, Swiss law does not specifically regulate outsourcing 
transactions.  Of course, mandatory statutory provisions must be 
adhered to that govern certain aspects of outsourcing transactions, 
such as employment law, data protection law and merger law. 
Albeit business process outsourcing is not specifically regulated, the 
customer to an F&A BPO must comply with Swiss laws pertaining 
to annual reports, audit reports, storage of accounting records and 
supporting documents; such obligations need to be addressed in the 
outsourcing contract with the supplier.   
There are no specific regulatory requirements applicable to the IT 
sector or the telecoms sector; however, telecoms providers are 
subject to telecoms regulations. 
The healthcare sector is subject to extended secrecy obligations 
which render additional safeguards in outsourcing contracts 
necessary. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Outsourcing in the public sector is regulated on a federal and 
cantonal level by public procurement laws which provide for a 
mandatory competitive tender process if certain thresholds are met.   
Switzerland is a signatory to the WTO Government Procurement 
Agreement and has entered into a bilateral agreement with the EU 
on certain aspects of government procurement.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

The Swiss Financial Market Supervisory Authority FINMA has 
issued its revised Outsourcing Circular 2018/03, applicable as of 1 
April 2018, which contains the regulatory requirements for 
outsourcing by banks, securities dealers as well as (new) insurance 

companies organised under Swiss law, including Swiss branches of 
foreign banks, securities dealers and insurers which are subject to 
FINMA supervision.  The Outsourcing Circular 2018/03 contains 
provisions on the selection, instruction and control of suppliers, 
including a comprehensive audit right, as well as provisions to 
secure availability of data.  The provisions on data protection 
contained in the previous FINMA outsourcing circular have been 
dropped to avoid inconsistencies with general data protection laws. 
Article 47 of the Swiss Federal Banking Act protects customer-
related data from disclosure to third parties and applies to all banking 
institutions in Switzerland (banking secrecy).  An outsourcing 
agreement with a customer subject to banking secrecy must therefore 
contain the supplier’s obligation to comply with the banking secrecy 
rules.  Further, any disclosure of non-encrypted data to a supplier is 
only permitted with the express consent of each banking customer; 
such consent may be obtained based upon the bank’s general terms of 
business applicable to the individual customer contract. 
Notification requirements must be considered in connection with 
outsourcings by Swiss financial institutions.  

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

No, there is no requirement for an outsourcing transaction to be 
governed by Swiss law; however, the norm is for the parties to 
choose the law applicable at the domicile of the customer.  
Irrespective of the choice of law, mandatory Swiss law overrides 
any contractual provision to the contrary (lois d’application 
immediate). 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Generally, the outsourcing relationship is based on a master services 
agreement between two independent companies.  For global 
outsourcing transactions involving multiple group entities, the 
contractual structure is more complex: in a centralised contractual 
set up, the customer procures the supplier services on behalf of its 
group affiliates, whereas in a decentralised contractual set up, the 
customer affiliates procure services from the supplier directly as 
contractual parties.  
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Switzerland

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No, Swiss law does not specifically regulate outsourcing 
transactions.  Of course, mandatory statutory provisions must be 
adhered to that govern certain aspects of outsourcing transactions, 
such as employment law, data protection law and merger law. 
Albeit business process outsourcing is not specifically regulated, the 
customer to an F&A BPO must comply with Swiss laws pertaining 
to annual reports, audit reports, storage of accounting records and 
supporting documents; such obligations need to be addressed in the 
outsourcing contract with the supplier.   
There are no specific regulatory requirements applicable to the IT 
sector or the telecoms sector; however, telecoms providers are 
subject to telecoms regulations. 
The healthcare sector is subject to extended secrecy obligations 
which render additional safeguards in outsourcing contracts 
necessary. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Outsourcing in the public sector is regulated on a federal and 
cantonal level by public procurement laws which provide for a 
mandatory competitive tender process if certain thresholds are met.   
Switzerland is a signatory to the WTO Government Procurement 
Agreement and has entered into a bilateral agreement with the EU 
on certain aspects of government procurement.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

The Swiss Financial Market Supervisory Authority FINMA has 
issued its revised Outsourcing Circular 2018/03, applicable as of 1 
April 2018, which contains the regulatory requirements for 
outsourcing by banks, securities dealers as well as (new) insurance 

companies organised under Swiss law, including Swiss branches of 
foreign banks, securities dealers and insurers which are subject to 
FINMA supervision.  The Outsourcing Circular 2018/03 contains 
provisions on the selection, instruction and control of suppliers, 
including a comprehensive audit right, as well as provisions to 
secure availability of data.  The provisions on data protection 
contained in the previous FINMA outsourcing circular have been 
dropped to avoid inconsistencies with general data protection laws. 
Article 47 of the Swiss Federal Banking Act protects customer-
related data from disclosure to third parties and applies to all banking 
institutions in Switzerland (banking secrecy).  An outsourcing 
agreement with a customer subject to banking secrecy must therefore 
contain the supplier’s obligation to comply with the banking secrecy 
rules.  Further, any disclosure of non-encrypted data to a supplier is 
only permitted with the express consent of each banking customer; 
such consent may be obtained based upon the bank’s general terms of 
business applicable to the individual customer contract. 
Notification requirements must be considered in connection with 
outsourcings by Swiss financial institutions.  

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

No, there is no requirement for an outsourcing transaction to be 
governed by Swiss law; however, the norm is for the parties to 
choose the law applicable at the domicile of the customer.  
Irrespective of the choice of law, mandatory Swiss law overrides 
any contractual provision to the contrary (lois d’application 
immediate). 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

Generally, the outsourcing relationship is based on a master services 
agreement between two independent companies.  For global 
outsourcing transactions involving multiple group entities, the 
contractual structure is more complex: in a centralised contractual 
set up, the customer procures the supplier services on behalf of its 
group affiliates, whereas in a decentralised contractual set up, the 
customer affiliates procure services from the supplier directly as 
contractual parties.  
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Further, the customer and supplier may choose to set up a joint venture 
or enter into a contractual joint venture or partnership agreement.  The 
customer may also establish an (offshore) captive entity. 
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Most private companies issue a request for proposal (RFP) to 
selected suppliers.  With an RFP, the customer is in the position to 
define key legal terms of the outsourcing agreement at an early stage 
and, upon assessing the submissions, select the supplier based upon 
the adherence to such legal terms in addition to the service quality 
and the commercial terms offered.  Given a fully blown RFP process 
can be costly and time consuming, some companies choose to 
simply issue an invitation to tender or enter directly into 
negotiations with a preferred supplier based upon the customer’s or 
supplier’s standard contracts. 
For public procurement, the processes set out in federal and 
cantonal public procurement laws need to be complied with.  A 
direct award is only permitted in exceptional circumstances. 
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No, there are no mandatory minimum or maximum terms for an 
outsourcing contract; the parties are free to determine the duration.  
Typically, outsourcing agreements have a fixed term of three to 10 
years with automatic renewal unless terminated.  In recent years we 
have seen a shift to shorter terms. 

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, there are no mandatory notice periods for outsourcing contracts.  
However, when negotiating a notice period, the customer should 
take into account the time it takes to insource or resource the 
services obtained by the supplier. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The most common charging methods include cost plus (actual costs 
incurred by supplier plus a pre-agreed profit margin), fixed pricing 
for regular and predictable volume and scope of services, or 
consumption/transaction-based charging. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The outsourcing agreement should provide for a mechanism for cost 
control and adequate adjustment of charges, including:  
■ charge variation mechanisms;  

■ change management procedures;  
■ service level credits or bonus/malus;  
■ measures to share cost savings between the parties and 

provide an incentive to the supplier to achieve these; 
■ auditing;  
■ benchmarking;  
■ disputed charges; and 
■ pre-agreed inflation adjuster.  
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

For the transfer, lease or license of assets, such as intellectual 
property, the written form is recommended.  Further, it is strongly 
recommended to register transfers of trademarks and patents in the 
respective registries as soon as possible.  
Only for the transfer of land does Swiss law prescribe a public deed 
(cf. question 6.2). 
Third party intellectual property must be taken into account as the 
relevant licence agreements may require the consent of such third 
party. 

6.2 What are the formalities for the transfer of land? 

Any transfer of land must be based on a written and notarised 
contract (public deed).  In addition, the entry into the land register is 
generally constitutive for the transfer of land (exceptions apply for 
transfers according to the Swiss Merger Act).  In addition, some 
transfers of land may be subject to further authorisations.  Land 
acquisition in Switzerland by a non-Swiss resident may be subject to 
an authorisation by the competent cantonal authority unless certain 
exceptions apply, such as acquiring land for living or commercial 
real estate.  Similarly, in order to transfer any contaminated site, an 
authorisation of the competent cantonal authority is required.  The 
transfer of land within an outsourcing agreement is highly 
uncommon. 

6.3 What post-completion matters must be attended to? 

None, other than those under question 6.4. 

6.4 How is the transfer registered? 

Transfers of trademarks and patents can and should be entered into 
the respective registries administered by the Swiss Federal Institute 
of Intellectual Property. 
The transfer of land must be entered into a cantonal land register, 
which is generally constitutive for the transfer (see also question 6.2 
above). 
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Article 333 of the Swiss Code of Obligations (“CO”) stipulates that 
if the employer assigns its business or a business unit to an acquirer, 
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the employment relationship of any employee affected 
automatically transfers to the acquirer unless the affected employee 
objects to such transfer.  This also applies to mergers, splits or asset 
transfers in accordance with Article 27 of the Swiss Merger Act. 
The previous employer is obliged to inform or consult with the 
employees’ representatives or, if there is no representation, with the 
employees themselves in good time before the transfer takes place 
(Article 333a CO). 

7.2 On what terms would a transfer by operation of law 
take place? 

The employment agreements are automatically transferred to the 
acquirer on essentially all existing terms and conditions, including 
benefits granted under the employment agreement or based on a 
collective bargaining agreement, as well as accrued holiday 
entitlements.  After the transfer, the acquirer can modify the 
employment terms, see question 7.5. 
The former employer and the acquirer are jointly and severally 
liable for employee’s claims which (i) are due prior to the transfer, 
or (ii) will become due up to the date the employment relationship 
can effectively be terminated or until its actual termination based on 
the employee’s objection to the transfer. 

7.3 What employee information should the parties 
provide to each other? 

There is no statutory rule on what information must be exchanged 
by the parties to an outsourcing agreement.  Prior to the transfer 
date, the data on employees disclosed to the acquirer must be limited 
to a “need to know” basis and should be anonymised to the extent 
possible.  Information may include details on employment terms 
and conditions, function, seniority level, salary and notice period.  
Upon transfer, the acquirer must be provided with all necessary 
information for the performance of the employment agreements in 
order for the acquirer to fulfil its obligations as employer. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

As a rule, such termination would contravene Article 333 CO.  
However, if the respective notice period is observed, the 
employment agreement may be terminated after or even prior to the 
transfer. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, after the transfer, the new employer may modify the 
employment terms of the transferring employee subject to the 
employee’s consent and provided that the modification pertains to 
non-material aspects only. 
The acquirer may also terminate the employment agreements and 
offer new agreements on changed terms of employment 
(constructive dismissal).  The new terms can enter into force only 
once the contractual notice periods have expired. 

7.6 Are there any pensions considerations? 

When employees are transferred under Article 333 CO, the 

employees’ vested benefits under the former employer’s pension 
scheme are transferred to the acquirer’s pension scheme.  After the 
transfer, the employees’ pension benefits are calculated according to 
the new scheme’s regulations.  
If the workforce that forms part of the former employer’s pension 
scheme reduces substantially, the respective pension scheme must 
be partially liquidated.  The employees then have individual or 
collective claims to a portion of the non-committed funds (free 
reserves) in addition to their ordinary claims to the vested benefit. 

7.7 Are there any offshore outsourcing considerations? 

If the outsourcing agreement entails the transfer of business 
offshore, the parties need to assess whether the employment 
contracts of the affected employees actually transfer by operation of 
law given Article 333 CO only applies if the business concerned 
preserves its identity post-transfer. 
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Given Switzerland is not a member of the EU, the General Data 
Protection Regulation (GDPR) – as a rule – does not apply in 
Switzerland.  However, the GDPR may apply to Swiss companies 
for the processing of personal data under Article 3 GDPR as well as 
in multijurisdictional outsourcings.  Where the GDPR applies to the 
controller and the outsourced service involves data processing, a 
data processing agreement in compliance with Article 28 GDPR 
must be included in the outsourcing agreement.  Such data 
processing agreement shall also include the technical and 
organisational data security measures implemented by the supplier.  
The Federal Data Protection Act is currently being revised.  The 
draft for the revised DPA was published in September 2017 and is 
currently still subject to parliamentary debate.  In order to remain 
compliant with the Schengen acquis, the revision process was split 
and the transitional Schengen Data Protection Act (SDPA) entered 
into force on 1 March 2019.  It is expected that provisions similar to 
the GDPR pertaining to data processing as well as the transfer of 
data to countries without adequate level of data protection will be 
implemented in the second part of the revision process – in 
particular in view of maintaining the EU adequacy decision for 
Switzerland.  However, to date it remains unclear when the revision 
will be completed and enter into force. 
In addition, industry sector-specific regulatory requirements 
governing data security and data protection matters may apply.  
Under the current Federal Data Protection Act, the following 
requirements for outsourcing transactions apply: 
■ the parties must conclude a written processing agreement; 
■ personal data may only be processed by the supplier in 

accordance with the purpose defined and within the limits of 
the processing permitted to the customer itself and pursuant 
to the instructions of the customer; 

■ the processing of personal data must not be prohibited by a 
statutory or contractual duty of confidentiality; and 

■ the customer shall ensure that the supplier provides for data 
security in accordance with the requirements of the Ordinance 

Arioli Law Switzerland

OUT19_04_07_Layout 1  04/07/2019  14:46  Page 145

© Published and reproduced with kind permission by Global Legal Group, Ltd 



Sw
itz

er
la

nd

WWW.ICLG.COM146 ICLG TO: OUTSOURCING 2019

to the Federal Act on Data Protection by implementing 
adequate technical and organisational measures, taking into 
account the purpose as well as the nature and extent of the 
processing, an assessment of the possible risks to the data 
subjects and the current state of the art.  The technical and 
organisational measures shall ensure confidentiality, 
availability and integrity of data by protecting data from 
unauthorised or accidental destruction, accidental loss, 
technical faults, forgery, theft or unlawful use, unauthorised 
alteration, copying, access or other unauthorised processing.  

For cases of cross-border outsourcing, the Swiss Federal Data 
Protection and Information Commissioner provides a sample Swiss 
Transborder Data Flow Agreement, which allows data processors to 
comply with the requirements stipulated in the Federal Data 
Protection Act regarding cross-border data transfers. 
As the customer remains liable towards the data subject for the 
compliant handling of personal data by the supplier, and reflecting 
the growing importance of data protection, there is a tendency not to 
apply a liability cap for breaches of data protection or other 
regulatory requirements in outsourcing agreements. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

There are no specific laws that govern Information Security.  The 
Swiss government issued the National Cyber Strategy (NCS) 
already in 2012, which was updated in April 2018.  However, no 
specific statutes have been enacted so far that go beyond the general 
obligations pursuant to the Swiss Federal Data Protection Act to 
implement appropriate technical and organisational measures to 
ensure data security when processing personal data.  For instance, 
the draft Information Security Act that shall apply to the Swiss 
Federal government has yet to be enacted.  Rather, Information 
Security is left to the responsibility of the private sector within self-
regulatory regimes and certifications such as ISO.  Further, multiple 
guidelines and checklists have been issued by various organisations, 
such as the “Information Security Checklist for SMEs” by the 
Reporting and Analysis Centre for Information Assurance MELANI 
of (May 2018) or the Cloud Guidelines of the Swiss Bankers 
Association, a guide to secure cloud banking (March 2019). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The transfer of assets may trigger corporate income taxes, real estate 
transfer tax, federal securities transfer tax, and VAT.  
Intragroup outsourcing must be at arm’s length and in line with 
general transfer pricing principles.  
The termination of contracts without adequate compensation and/or 
a notice period may give rise to taxation of a constructive 
dividend/profit shift.  According to prevailing doctrine, the mere 
shift of functions should not be taxed. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Pursuant to Swiss law, every transfer of assets to the supplier 
constitutes a supply of goods or services and is, in principle, subject 

to VAT.  If transferred assets are part of a transferred business entity, 
VAT must be notified.  
Intragroup outsourcing may result in a VAT leakage, which can be 
neutralised by group taxation. 

9.3 What other tax issues may arise? 

For multijurisdictional outsourcings, it is recommended to consider 
holistic tax planning in order to avoid double taxation, to reduce 
source income taxes and, for intragroup outsourcings, identify tax 
optimising measures. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The definition of Service Levels and Service Credits depends 
entirely on the outsourcing transaction and differs considerably 
depending on whether the outsourcing pertains to IT services, 
business processes, facility management, etc.  
In the Statement of Work, the parties define the services to be 
provided and the service levels, as well as the service criteria by 
which performance can be measured (key performance indicators).  
This entails detailed reporting and monitoring.  In the event that the 
supplier does not achieve the agreed upon service levels, a 
(relatively small) amount is deducted from the service fees payable 
to the supplier as a service credit.  Service credits for a specific time 
period are usually capped at an at-risk amount in the range of 5% 
and 15% of the fees due in that particular time period.  
The service credits shall incentivise the supplier to consistently 
achieve the agreed service levels and to facilitate a partial 
compensation of the customer for poor service without the need to 
pursue a claim for damages or terminate the agreement.  
Service credits are typically the sole remedy of the customer for the 
particular failure concerned, however, without prejudice to the 
customer’s more extensive rights in relation to more serious contract 
breaches or persistent performance failures, cf. section 11. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Swiss law does not contain specific statutory provisions governing 
the outsourcing agreement and contract breach.  Moreover, 
outsourcing agreements contain elements of the statutory provisions 
relating to contracts for work and services, to sales contracts and to 
corporations.  Consequently, the applicable statutory provisions and 
corresponding remedies are highly dependent on what contractual 
obligations of the outsourcing agreement have been breached.  
Given the statutory provisions are not mandatory, the parties are free 
to determine remedies in the outsourcing agreement, such as:  
■ remediation of defects within determined time limits, 

including e.g. replacement of hardware; 
■ monetary compensation for damages, including liquidated 

damages;  
■ reduction of outsourcing fees; 
■ step-in rights; and 
■ termination or rescission of the outsourcing agreement. 
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to the Federal Act on Data Protection by implementing 
adequate technical and organisational measures, taking into 
account the purpose as well as the nature and extent of the 
processing, an assessment of the possible risks to the data 
subjects and the current state of the art.  The technical and 
organisational measures shall ensure confidentiality, 
availability and integrity of data by protecting data from 
unauthorised or accidental destruction, accidental loss, 
technical faults, forgery, theft or unlawful use, unauthorised 
alteration, copying, access or other unauthorised processing.  

For cases of cross-border outsourcing, the Swiss Federal Data 
Protection and Information Commissioner provides a sample Swiss 
Transborder Data Flow Agreement, which allows data processors to 
comply with the requirements stipulated in the Federal Data 
Protection Act regarding cross-border data transfers. 
As the customer remains liable towards the data subject for the 
compliant handling of personal data by the supplier, and reflecting 
the growing importance of data protection, there is a tendency not to 
apply a liability cap for breaches of data protection or other 
regulatory requirements in outsourcing agreements. 

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

There are no specific laws that govern Information Security.  The 
Swiss government issued the National Cyber Strategy (NCS) 
already in 2012, which was updated in April 2018.  However, no 
specific statutes have been enacted so far that go beyond the general 
obligations pursuant to the Swiss Federal Data Protection Act to 
implement appropriate technical and organisational measures to 
ensure data security when processing personal data.  For instance, 
the draft Information Security Act that shall apply to the Swiss 
Federal government has yet to be enacted.  Rather, Information 
Security is left to the responsibility of the private sector within self-
regulatory regimes and certifications such as ISO.  Further, multiple 
guidelines and checklists have been issued by various organisations, 
such as the “Information Security Checklist for SMEs” by the 
Reporting and Analysis Centre for Information Assurance MELANI 
of (May 2018) or the Cloud Guidelines of the Swiss Bankers 
Association, a guide to secure cloud banking (March 2019). 
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

The transfer of assets may trigger corporate income taxes, real estate 
transfer tax, federal securities transfer tax, and VAT.  
Intragroup outsourcing must be at arm’s length and in line with 
general transfer pricing principles.  
The termination of contracts without adequate compensation and/or 
a notice period may give rise to taxation of a constructive 
dividend/profit shift.  According to prevailing doctrine, the mere 
shift of functions should not be taxed. 

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

Pursuant to Swiss law, every transfer of assets to the supplier 
constitutes a supply of goods or services and is, in principle, subject 

to VAT.  If transferred assets are part of a transferred business entity, 
VAT must be notified.  
Intragroup outsourcing may result in a VAT leakage, which can be 
neutralised by group taxation. 

9.3 What other tax issues may arise? 

For multijurisdictional outsourcings, it is recommended to consider 
holistic tax planning in order to avoid double taxation, to reduce 
source income taxes and, for intragroup outsourcings, identify tax 
optimising measures. 
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The definition of Service Levels and Service Credits depends 
entirely on the outsourcing transaction and differs considerably 
depending on whether the outsourcing pertains to IT services, 
business processes, facility management, etc.  
In the Statement of Work, the parties define the services to be 
provided and the service levels, as well as the service criteria by 
which performance can be measured (key performance indicators).  
This entails detailed reporting and monitoring.  In the event that the 
supplier does not achieve the agreed upon service levels, a 
(relatively small) amount is deducted from the service fees payable 
to the supplier as a service credit.  Service credits for a specific time 
period are usually capped at an at-risk amount in the range of 5% 
and 15% of the fees due in that particular time period.  
The service credits shall incentivise the supplier to consistently 
achieve the agreed service levels and to facilitate a partial 
compensation of the customer for poor service without the need to 
pursue a claim for damages or terminate the agreement.  
Service credits are typically the sole remedy of the customer for the 
particular failure concerned, however, without prejudice to the 
customer’s more extensive rights in relation to more serious contract 
breaches or persistent performance failures, cf. section 11. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Swiss law does not contain specific statutory provisions governing 
the outsourcing agreement and contract breach.  Moreover, 
outsourcing agreements contain elements of the statutory provisions 
relating to contracts for work and services, to sales contracts and to 
corporations.  Consequently, the applicable statutory provisions and 
corresponding remedies are highly dependent on what contractual 
obligations of the outsourcing agreement have been breached.  
Given the statutory provisions are not mandatory, the parties are free 
to determine remedies in the outsourcing agreement, such as:  
■ remediation of defects within determined time limits, 

including e.g. replacement of hardware; 
■ monetary compensation for damages, including liquidated 

damages;  
■ reduction of outsourcing fees; 
■ step-in rights; and 
■ termination or rescission of the outsourcing agreement. 
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11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Additional protection measures may include:  
■ regular charge or a service provision review mechanism; 
■ contract change management; and  
■ audit and benchmarking.  

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

The parties are free to choose the warranties and/or indemnities best 
suited to their needs and the type of outsourcing transaction.  
Typical warranties and/or indemnities in outsourcing agreements 
include: 
■ warranties for hardware and software; 
■ warranties for the diligent performance of the services with 

reasonable skill and care, in a timely and professional manner 
and in accordance with applicable laws and recognised 
industry standards;  

■ warranties regarding information provided during the tender 
phase and due diligence;  

■ indemnities for the infringement of third party intellectual 
property rights;  

■ warranties to be entitled to enter into the outsourcing 
agreement; and 

■ indemnities with regards to claims put forward by affected 
employees transferred to the supplier. 

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

It is recommended that both parties to an outsourcing have sufficient 
personal liability and property insurance, professional liability 
insurance, corporate liability insurance, directors’ and officers’ 
liability insurance and legal protection insurance in place.  
Further, contingent business interruption insurance and 
cybersecurity insurance have become more and more available in 
Switzerland. 
In the past decade, there has been a shift from the mere assumption 
that an outsourcing supplier has the requisite insurance coverage in 
place to explicit contractual obligations to obtain adequate 
insurance policies and provide the customers with copies thereof. 
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Given that Swiss law does not provide for specific termination 
provisions as regards outsourcing, the parties typically agree on 
termination for cause and termination for convenience, including 
the applicable notice periods.  In particular, as regards termination 

for material breach, it is recommended that scenarios that constitute 
such material breach are specifically agreed on and respective 
contractual obligations are spelt out.  If a party adheres to the 
contractually stipulated termination provisions, claims for damages 
from the terminated party should not arise.  However, this does not 
necessarily preclude direct discussions on whether a breach may be 
deemed material or not. 

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes, the parties are free to exclude or agree upon additional 
termination rights such as insolvency events, change of control, 
multiple/persistent minor breaches. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

Pursuant to Swiss law, any long-term agreement can be terminated 
with immediate effect for important reasons that render it 
unreasonable for the aggrieved party to uphold the agreement. 
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Typically, the parties agree on the rights to use pre-existing IP and 
the allocation of rights in materials developed in the context of the 
outsourcing agreement (“work products”).  Further, depending on 
the transaction, the transfer of ownership in IP or the assignment of 
licences may be agreed upon.  It is advisable to specifically detail 
any and all IP in the outsourcing agreement in order to avoid 
difficult termination negotiations. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The Federal Act Against Unfair Competition and the Criminal Code 
provide for penalties for the breach of trade secrets and the 
exploitation of such secrets.  
It is recommended to protect know-how, trade secrets and other 
business critical confidential information by including extensive 
confidentiality clauses in the outsourcing agreement that provides 
for penalties to be paid in the event of breach.  Note that the EU 
Directive 2016/943 of 8 June 2016 on the protection of undisclosed 
know-how and business information (trade secrets) against their 
unlawful acquisition, use and disclosure does not apply in 
Switzerland. 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

No, there are no such implied rights.  Accordingly, the outsourcing 
agreement should explicitly regulate the use of any IP rights post-
termination. 
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14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

It is highly recommended to agree on specific obligations of the 
incumbent supplier post-termination to ensure know-how transfer to 
the customer or new supplier and to oblige the incumbent supplier to 
assist in the smooth transfer of the services to the customer or new 
supplier.  Of course, the incumbent supplier typically cannot be 
forced to share confidential business information with a competitor. 
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

Pursuant to Swiss law, the parties cannot exclude or limit liability 
for damages caused by intent or gross negligence.  Further, it is not 
possible to exclude or limit liability for death or personal injury 
resulting from a negligent breach of contract. 
Typically, the supplier aims to extensively exclude liability for 
indirect and consequential loss or damages, for loss of business, 
profit or revenue.  By contrast, the customer typically aims to have 
such damages contractually deemed as direct damages. 

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, the parties may agree on a financial limit on liability and 
indemnities, subject to the limitations set out in question 15.1.  The 
cap can be a fixed amount or a percentage of the contract value. 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

There are no main methods for dispute resolution used in 
Switzerland and there are no statutory rules on contract 
management, governance and escalation in Swiss contract law.  
Thus, it is recommended that detailed provisions are included in the 
outsourcing agreement governing a dispute resolution process 
before a party can resort to a court or arbitration.  Any dispute 
resolution process must, however, be limited to a resolution time 
period to ensure expedited resolution.  
Further, an outsourcing agreement may include provisions on 
alternative dispute resolution (“ADR”). 
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Yes, Swiss law stipulates the general principle that parties must act 
in good faith (Article 2 of the Swiss Civil Code).  
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Chapter 21

Yazıcıoğlu Attorneys at Law

Bora Yazıcıoğlu

Nevzat Ali Anı

Turkey

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There is no national law that specifically regulates outsourcing in 
Turkey.   
On the other hand, general provisions of the Turkish Code of 
Obligations, Turkish Commercial Code and Turkish Civil Code are 
applicable to outsourcing transactions depending on the type of 
transaction.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Yes.  Public institutions must comply with the Public Procurement 
Act for the purchase of goods or services from suppliers.  In these 
transactions, suppliers must execute a contract, certain provisions of 
which are pre-drafted and announced by the relevant public 
institution, in accordance with the Public Procurement Act and 
Public Procurement Contracts Act.   
Please note that public-private partnerships and build-operate-
transfer models, which are subject to specific laws and regulations, 
are excluded from this analysis.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Yes.  Some of the regulations which govern transactions, for 
regulated sectors in particular, are as follows:  
■ Banking  
Outsourcing of a support service by banks is subject to “Regulation 
on the Procurement of Support Services by Banks”.  Pursuant to this 
regulation, a bank can outsource a support service provided that (i) 
outsourcing of such activity is not prohibited under such regulation, 
(ii) prerequisites such as preparation of risk management plan, risk 
analysis plan and technical qualification reports are met, (iii) 
qualifications regarding the supplier (e.g. certain conditions relating 

to its shareholders, directors, etc.) are met, and (iv) certain 
provisions set forth in such regulation are included in the contract.  
Some services such as catering, transportation, cleaning, 
maintenance, repair, consultancy (including legal consultancy/ 
dispute resolution services) and advertising services are not subject 
to such regulation.   
■ Insurance 
Outsourcing of a support service by insurance or pension companies 
is subject to the Regulation on Insurance Support Services.  
Pursuant to this regulation, an insurance or pension company can 
outsource a support service provided that (i) outsourcing of such 
service is allowed in such regulation, (ii) a report on risks of 
outsourcing is prepared and electronically submitted to the 
Insurance Information and Monitoring Centre, (iii) the supplier is 
based in Turkey for the services to be rendered in Turkey, (iv) 
qualifications regarding the supplier are met, and (v) certain 
provisions set forth in such regulation are included in the contract.  
Some services such as consultancy (including legal 
consultancy/dispute resolution services and tax consultancy) and 
advertising services are not subject to such regulation.   
■ Capital Markets  
Under the Communiqué on Management of Information Systems, 
certain institutions and public companies, which are subject to 
Capital Market Law, can outsource services regarding information 
systems provided that they (i) establish a monitoring structure for 
risk allocation and management of relationship between supplier 
and customer, (ii) prepare a technical qualification report on the 
supplier, and (iii) execute a written contract which includes certain 
provisions set forth in such communiqué.   
■ Payment and Electronic Money Services 
Under the Regulation on Payment Services, Electronic Money 
Issuance, Payment Institutions and Electronic Money Institutions, a 
payment or an electronic money institution (“e-money institution”) 
can outsource a service provided that (i) the scope of the service is 
specified in a written contract, and (ii) it complies with the 
obligations set forth in such regulation.  Some services such as 
catering, transportation, cleaning, maintenance, repair, training, and 
also consultancy (including legal consultancy/dispute resolution 
services) and advertising services are not subject to these 
restrictions.   
Outsourcing of a service on information systems by e-money 
institutions is subject to Communiqué on Management and Audit of 
Information Systems of Payment Institutions and Electronic Money 
Institutions.  Pursuant to such communiqué, e-money institutions 
can outsource a service on information systems provided that (i) a 
monitoring structure for risk allocation is established, (ii) certain 
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provisions set forth in the communiqué are included in the contract, 
(iii) access to information systems of the supplier is limited to 
necessities for the provision of the relevant service, (iv) the supplier 
hosts the system and its back-ups in Turkey, and (v) if the supplier 
provides cloud services for the processing, hosting and transferring 
sensitive payment data or personal data, such cloud services are 
provided as “private cloud service models” over  hardware and 
software, which are specifically allocated to such e-money 
institutions.   
Outsourcing of a service by payment and securities settlement 
system operators is subject to Regulation on Activities of Payment 
and Securities Settlement Systems.  Pursuant to such regulation, a 
system operator can outsource a service on information systems 
provided that it (i) informs the Central Bank of the Republic of 
Turkey on obtaining such outsourcing service, and (ii) takes 
necessary measures set forth in relevant legislation.   
■ Services Provided in the Premises of the Customer (i.e. 

subcontracting in Turkish Labour Law) 
If a supplier:  
a) carries out (i) an auxiliary work for its customer, or (ii) a part 

of its customer’s main work (because of operational 
requirements or necessity of technological expertise) in the 
premises of such customer; and  

b) employs the relevant employees exclusively to carry out such 
work,  

such relationship may be regarded as “subcontracting” under 
Turkish Labour Law (TLL).   
In a subcontracting arrangement, the customer and the supplier shall 
be jointly liable toward the supplier’s employees with respect to 
employees’ rights under TLL, such as their severance pay, annual 
leaves, etc.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

In principle there is no requirement for an outsourcing 
contract/transaction to be governed by local law.   
On the other hand, depending on the type of transaction, certain 
restrictions in Turkish private international law may be applicable.  
For instance, if the contract/transaction relates to a real estate, then 
the law of the country, in which the real estate is located, shall be 
applicable.   
Furthermore, although there is no clear restriction in the Public 
Procurement Contracts Act, this piece of law states that the Turkish 
Code of Obligations shall be applicable with respect to matters, 
which are not regulated under such law.  Hence, in practice, Turkish 
law is usually chosen for such contracts as per the request of the 
relevant public institution.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common types of legal structures used for outsourcing 
transactions in Turkey are the following: 
■ Direct outsourcing: In this structure the supplier and the 

customer enter into a contract and the supplier carries out the 
work.   

■ Indirect outsourcing: In this structure the supplier and the 
customer enter into a contract and the supplier subcontracts 
the work to different sub-suppliers.   

■ Multi outsourcing: In this structure the customer enters into 
a contract with several suppliers for different parts of the 
outsourced work.   

■ Joint venture: In this structure the customer and the supplier 
establish a joint venture for the provision of the outsourced 
work.   

Moreover, depending on the type of transaction, usually master 
service contracts, intellectual property licence or transfer 
(undertaking for transfer) contracts and immovable goods transfer 
contracts are executed.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

In the private sector, the customer collects requests for proposals 
from the relevant suppliers and evaluates such proposals, then enters 
into a contract with the chosen supplier.   
As for the public sector, there are four main procurement processes 
defined under the Public Procurement Act and Public Procurement 
Contracts Act, namely open procedure, restricted procedure, 
negotiated procedure and direct procurement.  The public institution 
may initiate one of the procedures based on the required service, 
technical necessities and fees.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Turkish law does not impose a maximum or a minimum term for 
outsourcing contracts.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

There is no rule that regulates the length of the notice period to 
terminate an outsourcing contract.   
On the other hand, certain regulations may impose certain 
requirements for the continuation of the service. For instance, 
outsourcing contracts between a bank and a supplier must include a 
termination provision that imposes an obligation on the supplier to 
continue the provision of the support services until the bank 
provides this service by itself or finds another supplier.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The most common charging methods used in outsourcing 
transactions are as follows:  
■ Interim payment or per piece method: Payment is made 

upon the completion of certain stages or delivery of each 
piece of goods.   
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Turkey

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

There is no national law that specifically regulates outsourcing in 
Turkey.   
On the other hand, general provisions of the Turkish Code of 
Obligations, Turkish Commercial Code and Turkish Civil Code are 
applicable to outsourcing transactions depending on the type of 
transaction.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Yes.  Public institutions must comply with the Public Procurement 
Act for the purchase of goods or services from suppliers.  In these 
transactions, suppliers must execute a contract, certain provisions of 
which are pre-drafted and announced by the relevant public 
institution, in accordance with the Public Procurement Act and 
Public Procurement Contracts Act.   
Please note that public-private partnerships and build-operate-
transfer models, which are subject to specific laws and regulations, 
are excluded from this analysis.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Yes.  Some of the regulations which govern transactions, for 
regulated sectors in particular, are as follows:  
■ Banking  
Outsourcing of a support service by banks is subject to “Regulation 
on the Procurement of Support Services by Banks”.  Pursuant to this 
regulation, a bank can outsource a support service provided that (i) 
outsourcing of such activity is not prohibited under such regulation, 
(ii) prerequisites such as preparation of risk management plan, risk 
analysis plan and technical qualification reports are met, (iii) 
qualifications regarding the supplier (e.g. certain conditions relating 

to its shareholders, directors, etc.) are met, and (iv) certain 
provisions set forth in such regulation are included in the contract.  
Some services such as catering, transportation, cleaning, 
maintenance, repair, consultancy (including legal consultancy/ 
dispute resolution services) and advertising services are not subject 
to such regulation.   
■ Insurance 
Outsourcing of a support service by insurance or pension companies 
is subject to the Regulation on Insurance Support Services.  
Pursuant to this regulation, an insurance or pension company can 
outsource a support service provided that (i) outsourcing of such 
service is allowed in such regulation, (ii) a report on risks of 
outsourcing is prepared and electronically submitted to the 
Insurance Information and Monitoring Centre, (iii) the supplier is 
based in Turkey for the services to be rendered in Turkey, (iv) 
qualifications regarding the supplier are met, and (v) certain 
provisions set forth in such regulation are included in the contract.  
Some services such as consultancy (including legal 
consultancy/dispute resolution services and tax consultancy) and 
advertising services are not subject to such regulation.   
■ Capital Markets  
Under the Communiqué on Management of Information Systems, 
certain institutions and public companies, which are subject to 
Capital Market Law, can outsource services regarding information 
systems provided that they (i) establish a monitoring structure for 
risk allocation and management of relationship between supplier 
and customer, (ii) prepare a technical qualification report on the 
supplier, and (iii) execute a written contract which includes certain 
provisions set forth in such communiqué.   
■ Payment and Electronic Money Services 
Under the Regulation on Payment Services, Electronic Money 
Issuance, Payment Institutions and Electronic Money Institutions, a 
payment or an electronic money institution (“e-money institution”) 
can outsource a service provided that (i) the scope of the service is 
specified in a written contract, and (ii) it complies with the 
obligations set forth in such regulation.  Some services such as 
catering, transportation, cleaning, maintenance, repair, training, and 
also consultancy (including legal consultancy/dispute resolution 
services) and advertising services are not subject to these 
restrictions.   
Outsourcing of a service on information systems by e-money 
institutions is subject to Communiqué on Management and Audit of 
Information Systems of Payment Institutions and Electronic Money 
Institutions.  Pursuant to such communiqué, e-money institutions 
can outsource a service on information systems provided that (i) a 
monitoring structure for risk allocation is established, (ii) certain 
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provisions set forth in the communiqué are included in the contract, 
(iii) access to information systems of the supplier is limited to 
necessities for the provision of the relevant service, (iv) the supplier 
hosts the system and its back-ups in Turkey, and (v) if the supplier 
provides cloud services for the processing, hosting and transferring 
sensitive payment data or personal data, such cloud services are 
provided as “private cloud service models” over  hardware and 
software, which are specifically allocated to such e-money 
institutions.   
Outsourcing of a service by payment and securities settlement 
system operators is subject to Regulation on Activities of Payment 
and Securities Settlement Systems.  Pursuant to such regulation, a 
system operator can outsource a service on information systems 
provided that it (i) informs the Central Bank of the Republic of 
Turkey on obtaining such outsourcing service, and (ii) takes 
necessary measures set forth in relevant legislation.   
■ Services Provided in the Premises of the Customer (i.e. 

subcontracting in Turkish Labour Law) 
If a supplier:  
a) carries out (i) an auxiliary work for its customer, or (ii) a part 

of its customer’s main work (because of operational 
requirements or necessity of technological expertise) in the 
premises of such customer; and  

b) employs the relevant employees exclusively to carry out such 
work,  

such relationship may be regarded as “subcontracting” under 
Turkish Labour Law (TLL).   
In a subcontracting arrangement, the customer and the supplier shall 
be jointly liable toward the supplier’s employees with respect to 
employees’ rights under TLL, such as their severance pay, annual 
leaves, etc.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

In principle there is no requirement for an outsourcing 
contract/transaction to be governed by local law.   
On the other hand, depending on the type of transaction, certain 
restrictions in Turkish private international law may be applicable.  
For instance, if the contract/transaction relates to a real estate, then 
the law of the country, in which the real estate is located, shall be 
applicable.   
Furthermore, although there is no clear restriction in the Public 
Procurement Contracts Act, this piece of law states that the Turkish 
Code of Obligations shall be applicable with respect to matters, 
which are not regulated under such law.  Hence, in practice, Turkish 
law is usually chosen for such contracts as per the request of the 
relevant public institution.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common types of legal structures used for outsourcing 
transactions in Turkey are the following: 
■ Direct outsourcing: In this structure the supplier and the 

customer enter into a contract and the supplier carries out the 
work.   

■ Indirect outsourcing: In this structure the supplier and the 
customer enter into a contract and the supplier subcontracts 
the work to different sub-suppliers.   

■ Multi outsourcing: In this structure the customer enters into 
a contract with several suppliers for different parts of the 
outsourced work.   

■ Joint venture: In this structure the customer and the supplier 
establish a joint venture for the provision of the outsourced 
work.   

Moreover, depending on the type of transaction, usually master 
service contracts, intellectual property licence or transfer 
(undertaking for transfer) contracts and immovable goods transfer 
contracts are executed.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

In the private sector, the customer collects requests for proposals 
from the relevant suppliers and evaluates such proposals, then enters 
into a contract with the chosen supplier.   
As for the public sector, there are four main procurement processes 
defined under the Public Procurement Act and Public Procurement 
Contracts Act, namely open procedure, restricted procedure, 
negotiated procedure and direct procurement.  The public institution 
may initiate one of the procedures based on the required service, 
technical necessities and fees.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

Turkish law does not impose a maximum or a minimum term for 
outsourcing contracts.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

There is no rule that regulates the length of the notice period to 
terminate an outsourcing contract.   
On the other hand, certain regulations may impose certain 
requirements for the continuation of the service. For instance, 
outsourcing contracts between a bank and a supplier must include a 
termination provision that imposes an obligation on the supplier to 
continue the provision of the support services until the bank 
provides this service by itself or finds another supplier.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The most common charging methods used in outsourcing 
transactions are as follows:  
■ Interim payment or per piece method: Payment is made 

upon the completion of certain stages or delivery of each 
piece of goods.   
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■ Hourly/daily-fee method: Payment is made based on the 
effort spent on man/hour or man/day criteria.   

■ Retainer-fee method: A fixed payment is made periodically.   
■ Lump-sum payment method: A fixed payment is made 

once.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The most common key terms that are used in outsourcing are as 
follows: 
■ Transportation and food costs.   
■ Incremental costs (arising from changes in minimum wages, 

taxes, raw material costs, etc.).   
■ Extra charges (in case changes are requested as to the scope 

of the services).   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Movables: Movables can be transferred and leased without being 
subject to any formalities.  However, vehicles must be transferred by 
executing a contract before a notary public.   
Real Estate: Real estate can only be transferred by executing an 
official transfer deed before the relevant Land Registry Directorate.  
If parties wish to transfer a real estate in the future, they may execute 
a promise to sell (preliminary contract to sell) agreement before a 
notary public.   
Acquisition of real estate by foreign, real and legal, persons is 
subject to certain limitations under Land Registry Law.   
Copyrights: Financial rights over an existing (i.e. already created) 
intellectual or artistic work can be transferred or licensed freely by 
executing a written contract.  However, if such work is not yet 
created at the time of execution of the contract, parties can only 
execute an undertaking for the transfer of such work.  In such a case, 
a separate transfer contract must be executed when such work is 
created.  The supplier cannot transfer moral rights over an 
intellectual or artistic work, but may authorise the customer to use 
such moral rights.   
Industrial Property Rights: Under the Industrial Property Law, 
certain industrial property rights (i.e. trademark, design, patent and 
utility models) can be transferred by executing a transfer contract 
before a notary public.  These rights may also be licensed by a 
written contract.   
Commercial Enterprise: Under the Turkish Commercial Code, a 
commercial enterprise can be transferred by a written contract, and 
such transfer must be registered with the Trade Registry and 
announced in the Trade Registry Gazette.   

6.2 What are the formalities for the transfer of land? 

All conditions and rules for the transfer of real estate shall also be 
applicable for the transfer of land.   
Foreign, legal and real persons must submit a construction project 
within two years upon acquisition of such land and obtain approval 
from the ministry regarding such project.   

6.3 What post-completion matters must be attended to? 

There are no post-completion actions required for copyrights or 
movable goods (except for vehicles).  As for the other rights, the 
registrations set forth in question 6.4 must be made.   

6.4 How is the transfer registered? 

(i) Transfer of immovable property is registered by the Land Registry 
Directorates at the execution of the sale, (ii) transfer of vehicles is 
registered by the notaries public at the execution of the sale, (iii) 
transfer of a commercial enterprise is registered with the Trade 
Registry by the application of the parties, and (iv) transfer/license of 
industrial property rights is registered with the Turkish Patent and 
Trademark Office by the application of the parties.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Under the TLL, when a workplace, or part of a workplace, is 
transferred to a third party (i.e. sale or rent of a workplace, 
establishment of usufruct right on a workplace, death of the owner 
of a workplace, privatisation or nationalisation of a workplace), 
employees of the transferor are automatically transferred to the 
transferee.   
In case of the existence of a subcontracting relationship between the 
client and the supplier, as explained in question 1.2, employees of 
the supplier remain employed by the supplier, but the customer shall 
be liable towards such employees for their rights under TLL.   

7.2 On what terms would a transfer by operation of law 
take place? 

In case of such a transfer, all rights and obligations arising out of the 
employment contract (e.g. salary, term of employment, annual leave 
rights, food and transfer allowance, etc.) shall also be transferred to 
the transferee.   
The transferor shall be jointly liable with the transferee for any 
obligation towards the employees that is due at the time of the 
transfer for two years following the transfer.  However, such two-
year limitation shall not be applicable to the severance pay to be 
paid to the employees.   

7.3 What employee information should the parties 
provide to each other? 

In practice, the transferor provides the transferee with the 
information that it keeps in accordance with the TLL.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Neither the customer nor the supplier is entitled to terminate an 
employment contract only due to such transfer.  However, the 
transferor’s and transferee’s right to terminate the employment 
contract (i) due to economic, technological or organisational 
necessities, or (ii) based on valid or justified grounds as per the TLL, 
remains unaffected.   
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■ Hourly/daily-fee method: Payment is made based on the 
effort spent on man/hour or man/day criteria.   

■ Retainer-fee method: A fixed payment is made periodically.   
■ Lump-sum payment method: A fixed payment is made 

once.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

The most common key terms that are used in outsourcing are as 
follows: 
■ Transportation and food costs.   
■ Incremental costs (arising from changes in minimum wages, 

taxes, raw material costs, etc.).   
■ Extra charges (in case changes are requested as to the scope 

of the services).   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Movables: Movables can be transferred and leased without being 
subject to any formalities.  However, vehicles must be transferred by 
executing a contract before a notary public.   
Real Estate: Real estate can only be transferred by executing an 
official transfer deed before the relevant Land Registry Directorate.  
If parties wish to transfer a real estate in the future, they may execute 
a promise to sell (preliminary contract to sell) agreement before a 
notary public.   
Acquisition of real estate by foreign, real and legal, persons is 
subject to certain limitations under Land Registry Law.   
Copyrights: Financial rights over an existing (i.e. already created) 
intellectual or artistic work can be transferred or licensed freely by 
executing a written contract.  However, if such work is not yet 
created at the time of execution of the contract, parties can only 
execute an undertaking for the transfer of such work.  In such a case, 
a separate transfer contract must be executed when such work is 
created.  The supplier cannot transfer moral rights over an 
intellectual or artistic work, but may authorise the customer to use 
such moral rights.   
Industrial Property Rights: Under the Industrial Property Law, 
certain industrial property rights (i.e. trademark, design, patent and 
utility models) can be transferred by executing a transfer contract 
before a notary public.  These rights may also be licensed by a 
written contract.   
Commercial Enterprise: Under the Turkish Commercial Code, a 
commercial enterprise can be transferred by a written contract, and 
such transfer must be registered with the Trade Registry and 
announced in the Trade Registry Gazette.   

6.2 What are the formalities for the transfer of land? 

All conditions and rules for the transfer of real estate shall also be 
applicable for the transfer of land.   
Foreign, legal and real persons must submit a construction project 
within two years upon acquisition of such land and obtain approval 
from the ministry regarding such project.   

6.3 What post-completion matters must be attended to? 

There are no post-completion actions required for copyrights or 
movable goods (except for vehicles).  As for the other rights, the 
registrations set forth in question 6.4 must be made.   

6.4 How is the transfer registered? 

(i) Transfer of immovable property is registered by the Land Registry 
Directorates at the execution of the sale, (ii) transfer of vehicles is 
registered by the notaries public at the execution of the sale, (iii) 
transfer of a commercial enterprise is registered with the Trade 
Registry by the application of the parties, and (iv) transfer/license of 
industrial property rights is registered with the Turkish Patent and 
Trademark Office by the application of the parties.   
 

7 Employment Law 

7.1  When are employees transferred by operation of law? 

Under the TLL, when a workplace, or part of a workplace, is 
transferred to a third party (i.e. sale or rent of a workplace, 
establishment of usufruct right on a workplace, death of the owner 
of a workplace, privatisation or nationalisation of a workplace), 
employees of the transferor are automatically transferred to the 
transferee.   
In case of the existence of a subcontracting relationship between the 
client and the supplier, as explained in question 1.2, employees of 
the supplier remain employed by the supplier, but the customer shall 
be liable towards such employees for their rights under TLL.   

7.2 On what terms would a transfer by operation of law 
take place? 

In case of such a transfer, all rights and obligations arising out of the 
employment contract (e.g. salary, term of employment, annual leave 
rights, food and transfer allowance, etc.) shall also be transferred to 
the transferee.   
The transferor shall be jointly liable with the transferee for any 
obligation towards the employees that is due at the time of the 
transfer for two years following the transfer.  However, such two-
year limitation shall not be applicable to the severance pay to be 
paid to the employees.   

7.3 What employee information should the parties 
provide to each other? 

In practice, the transferor provides the transferee with the 
information that it keeps in accordance with the TLL.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

Neither the customer nor the supplier is entitled to terminate an 
employment contract only due to such transfer.  However, the 
transferor’s and transferee’s right to terminate the employment 
contract (i) due to economic, technological or organisational 
necessities, or (ii) based on valid or justified grounds as per the TLL, 
remains unaffected.   
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7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

The transferred employee’s work conditions should remain the same 
as the conditions of his/her former workplace.  If the transferee 
wishes to harmonise these conditions with those of its existing 
workforce, it must obtain the transferred employee’s consent.   

7.6 Are there any pensions considerations? 

The transferee must register the transferred employees under its 
payroll and must pay the social security premiums to the Turkish 
Social Security Institution.   

7.7 Are there any offshore outsourcing considerations? 

In case of a transfer of an employee from abroad to Turkey, a work 
permit should be obtained for such employee.   
Moreover, certain services can only be carried out by Turkish 
citizens, such as legal services on Turkish law, customs consultancy 
services and private security services, etc.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

The Turkish Data Protection Law (DPL) is applicable on matters 
relating to data security and data protection.  If “data relating to an 
identified or identifiable natural person (personal data)” is 
processed/transferred in the course of executing an outsourcing 
contract, or in the provision of outsourcing services, such 
process/transfer must be either based on the consent of the data 
subject or one of the other legal grounds (e.g. legitimate interest or 
performance of a contract) set forth in the DPL.   
Two main roles with respect to processing of personal data, as 
defined in the DPL, are as follows: “Data Controller” is a real/legal 
person who determines the purposes and means of processing 
personal data, and who is responsible for the establishment and 
management of the data filing system.  “Data Processor” is a 
real/legal person who processes personal data on behalf of the Data 
Controller based on the authority granted by such Data Controller.   
The Data Controller is obliged to ensure that processing of personal 
data is compliant with the DPL.  The Data Processor is only jointly 
responsible with the Data Controller to take adequate technical and 
administrative measures to provide the security of personal data.  
Therefore, the most material matter is to determine the roles (i.e. 
Data Controller/Data Processor) of the customer and the supplier, 
and to draft the outsourcing contract based on their roles.   
Furthermore, under the DPL, personal data can be transferred  
abroad if:  
■ the data subject gives his/her explicit consent for such 

transfer; or  
■ one of the exemptions set forth under the DPL is applicable 

and (i) there is an adequate level of data protection in the 
country where the data will be transferred, or (ii) if there is 

not an adequate level of data protection in such foreign 
country, then Data Controllers/Data Processors in Turkey and 
in such foreign country (a) undertake that the data will be 
protected in an adequate level imposed by the DPL, and (b) 
obtain the Data Protection Board’s approval for such transfer.   

The list of foreign countries which have an adequate level of data 
protection has not yet been announced by the Turkish Data 
Protection Board (Board) as of 1 June 2019.   
As for data security, the Data Controllers are obliged to take all 
necessary technical and administrative measures to provide a 
sufficient level of security in order to: (i) prevent unlawful 
processing of personal data; (ii) prevent unlawful access to personal 
data; and (iii) ensure the retention of personal data.  In case the Data 
Processor processes/transfers personal data on behalf of the Data 
Controller, then the Data Processor is only jointly responsible with 
the Data Controller to take adequate technical and administrative 
measures laid down in this paragraph above.   
The Board has also announced rules for processing special 
categories of personal data, which are specified in the DPL and have 
a higher level of protection.  Some of the rules are (i) preparing a 
separate policy and procedure for processing special categories of 
personal data, (ii) taking certain measures for employees involved in 
processing such data, (iii) taking certain measures when processing 
such data in an electronic environment, (iv) taking certain measures 
while processing such data in a physical environment, and (v) taking 
certain measures for transferring such data.   
The customers who transfer personal data abroad, for instance by 
way of outsourcing, hosting or using cloud services, must take into 
account the above-mentioned rules on the transfer of personal data 
abroad.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Although some sectoral legislation, such as financial services and 
capital markets legislation, include some requirements on 
information security, there are no independent legal and/or 
regulatory requirements concerning information security.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

A stamp duty is applicable to written contracts (save for certain 
exemptions).  It varies based on the type of contract; but for a 
standard service contract it is 0.948% of the monetary amount of the 
contract.  It is levied for each counterpart of the contract.  The 
maximum amount of stamp duty for 2019 is TRY 2,642,810.   
Save for certain exemptions, VAT shall be applied to service fees to 
be paid by the customer to the supplier.  VAT varies between 1% and 
18%, depending on the type of service.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

If the customer and the supplier are based in Turkey, there will be no 
VAT leakage as the customer and the supplier will be able to offset 
the paid, and received, VAT amounts.   
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If the supplier is based outside of Turkey and the customer is based 
in Turkey, then the customer is required to calculate and pay to tax 
authorities in Turkey a VAT for those services received by the 
supplier.  However, the customer is also entitled to offset such VAT 
from the VAT that it receives from its own customers.   
If the customer is based outside of Turkey and the supplier is based 
in Turkey, unless the service is provided to the customer outside of 
Turkey, the supplier is required to apply VAT to such service fees.  
As the customer is based outside of Turkey, it will not be able to 
offset such Turkish VAT with any tax paid by it in its country.  In this 
scenario, there will be a VAT leakage against the customer.   

9.3 What other tax issues may arise? 

If the supplier is a legal person, it is required to pay a corporate tax 
of 20% of its income (corporate tax).  If the supplier is a real person, 
then he/she is required to pay an income tax of between 15% and 
35% of his/her income, depending on the amount of his/her income 
(income tax).   
If the customer and the real person supplier are both based in 
Turkey, then the customer is required to pay 20% of the net invoice 
amount as withholding tax.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The most common method to ensure adequate service quality is 
inserting a clear and precise SLA (service level agreement) in the 
outsourcing contract.  The SLA provisions are usually strengthened 
by a penalty to be applied in case of a breach of the SLA.   
Service credit mechanism is not very common under Turkish law, 
but can be seen in the agreements derived from US law-based 
agreements.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under the TCO, in case the supplier breaches the contract, the 
customer is entitled to (i) request from the supplier to fulfil its 
obligations under the contract and compensate the customer for the 
delay, (ii) request from the supplier to compensate all damages 
arising from not fulfilling its obligations under the contract, or (iii) 
to terminate the contract and request compensation for all damages 
arising out of such termination.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The most common protection methods for the customer in 
outsourcing contracts are inserting provisions which (i) give a 
prolonged time period for the customer to examine the work, and 
make the payment only after approving/accepting the work, and (ii) 
entitle the customer to a penalty claim in case of a breach of the 
contract.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical supplier warranties included in a contract are: 
■ to confirm that it has the necessary expertise, skill and licence 

to perform the services in question; 
■ to perform the services in accordance with the terms and 

conditions of the agreement, and with a duty of care 
professionally expected from it; 

■ to perform the services in accordance with applicable laws 
and regulations; 

■ to confirm that provision or use of services does not infringe 
third-party intellectual property rights; and  

■ to warrant that the workmanship is free from defects if the 
goods are delivered (and offer a free repair or change of 
goods in case of a defective good for a certain amount of time 
– usually two years).   

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Certain types of insurance may be considered to cover risks 
involved in an outsourcing transaction, depending on the type of 
transaction, such as professional liability insurance, employer’s 
liability insurance, third-party financial liability insurance, 
construction insurance and electronic equipment insurance, etc.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

If the contract is executed for a definite term: As a general rule, 
any party can terminate the contract if the other party breaches a 
material obligation in the contract, and continues with such breach 
for a time period specified in the contract upon the receipt of a 
notice from the non-breaching party (or a reasonable amount of 
time, if a notice period is not specified in the contract).  However, if 
providing a time period will not be effective based on the particulars 
of the case, then the non-breaching party may terminate the 
agreement with immediate effect.   
Parties may also agree in the contract that either party, or one of the 
parties, may be entitled to terminate the agreement without cause by 
giving prior notice to the other party.   
If the contract is executed for an indefinite term: Either party is 
entitled to terminate the contract by giving prior notice (with a 
reasonable period of time) to the other party.   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  Parties may exclude or agree on additional termination 
provisions.   
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13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There is no mandatory regulation that overrides the termination 
rights of the parties to an outsourcing contract.   
However, outsourcing contracts between banks and support services 
must include (i) a termination provision that imposes an obligation 
on the supplier to continue the provision of the support services until 
the bank finds another supplier, and (ii) a provision that gives the 
bank a right to terminate the contract if the bank decides that such 
transaction/supplier prevents the audit process and creates risks 
affecting the bank, or the Banking Regulation and Supervision 
Authority requests the bank to terminate the agreement.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights are protected under specific laws such as 
the Law on Intellectual and Artistic Works, Industrial Property Law, 
etc.   
Transfers of intellectual property rights are subject to certain 
formalities set forth in questions 6.1 and 6.4.  Hence, unless parties 
specifically agree to transfer such rights and satisfy the formalities, 
such rights will remain with the owner.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Turkish criminal law imposes imprisonment from one year to three 
years and a judicial fine (corresponding to) up to 5,000 days on 
persons who disclose to unauthorised persons the commercial 
secrets which are obtained as a matter of their title, duty, occupation 
or profession.  However, this provision is very rarely applied.   
Moreover, any act of unauthorised use of know-how, trade secrets or 
confidential information may be regarded as unfair competition 
under the Turkish Commercial Code, provided that the other 
conditions in the law are met.  In such a case, an injured party may 
request compensation and prevention of the action that constitutes 
unfair competition.   
The Turkish Commercial Code also imposes imprisonment or a 
judicial fine of up to two years on persons who commit unfair 
competition.  However, this provision is also very rarely applied.   
Usually, parties agree on a penalty to be paid in the disclosure or 
misuse of know-how, trade secrets or confidential information of the 
parties.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

There is not an implied right for the supplier to continue to use 
licensed IP rights post-termination.  However, parties may 
specifically agree that the licence is granted without being subject to 
a time limit.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no law or established practice on the use of know-how post-
termination.  Hence, this matter must be regulated in the contract.  
Usually, confidentiality provisions in the contract do not allow the 
use of supplier’s know-how post-termination.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

A party to an outsourcing contract can limit or exclude its liability 
arising out of slight negligence through a prior contract.  Neither of 
the parties may limit nor exclude its liabilities arising out of gross 
negligence or wilful misconduct.   
Parties are liable for damages that are caused by their assistants or 
associates.  However, parties can limit or exclude their liabilities 
arising from the actions of their assistants or associates by prior 
agreement.   
On the other hand, if a service provided by the supplier can only be 
carried out with a licence, based on the law or granted by the state, 
the supplier cannot limit or exclude its liability by prior agreement 
(including those arising from slight negligence or actions of its 
assistants or associates).   

15.2 Are the parties free to agree a financial cap on liability? 

Parties can determine a financial cap on liability, which is subject to 
restrictions in question 15.1 above.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

Usually, parties choose the Turkish courts to resolve disputes arising 
out of an outsourcing contract.   
In cross-border transactions, parties often prefer arbitration.   
The Istanbul Chamber of Commerce Arbitration Centre, which can 
be authorised if one of the parties is a member of the Istanbul 
Chamber of Commerce, and recently established Istanbul 
Arbitration Centre are reputable and commonly used arbitration 
institutions in Turkey.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Under the Turkish Civil Code, every person must act in good faith 
and in an honest manner in the exercise of its rights and in the 
performance of its obligations.  However, there is no established test 
for fairness or reasonableness.  Courts take into consideration the 
good faith and honesty principle on a case-by-case basis.   
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If the supplier is based outside of Turkey and the customer is based 
in Turkey, then the customer is required to calculate and pay to tax 
authorities in Turkey a VAT for those services received by the 
supplier.  However, the customer is also entitled to offset such VAT 
from the VAT that it receives from its own customers.   
If the customer is based outside of Turkey and the supplier is based 
in Turkey, unless the service is provided to the customer outside of 
Turkey, the supplier is required to apply VAT to such service fees.  
As the customer is based outside of Turkey, it will not be able to 
offset such Turkish VAT with any tax paid by it in its country.  In this 
scenario, there will be a VAT leakage against the customer.   

9.3 What other tax issues may arise? 

If the supplier is a legal person, it is required to pay a corporate tax 
of 20% of its income (corporate tax).  If the supplier is a real person, 
then he/she is required to pay an income tax of between 15% and 
35% of his/her income, depending on the amount of his/her income 
(income tax).   
If the customer and the real person supplier are both based in 
Turkey, then the customer is required to pay 20% of the net invoice 
amount as withholding tax.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

The most common method to ensure adequate service quality is 
inserting a clear and precise SLA (service level agreement) in the 
outsourcing contract.  The SLA provisions are usually strengthened 
by a penalty to be applied in case of a breach of the SLA.   
Service credit mechanism is not very common under Turkish law, 
but can be seen in the agreements derived from US law-based 
agreements.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

Under the TCO, in case the supplier breaches the contract, the 
customer is entitled to (i) request from the supplier to fulfil its 
obligations under the contract and compensate the customer for the 
delay, (ii) request from the supplier to compensate all damages 
arising from not fulfilling its obligations under the contract, or (iii) 
to terminate the contract and request compensation for all damages 
arising out of such termination.   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

The most common protection methods for the customer in 
outsourcing contracts are inserting provisions which (i) give a 
prolonged time period for the customer to examine the work, and 
make the payment only after approving/accepting the work, and (ii) 
entitle the customer to a penalty claim in case of a breach of the 
contract.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical supplier warranties included in a contract are: 
■ to confirm that it has the necessary expertise, skill and licence 

to perform the services in question; 
■ to perform the services in accordance with the terms and 

conditions of the agreement, and with a duty of care 
professionally expected from it; 

■ to perform the services in accordance with applicable laws 
and regulations; 

■ to confirm that provision or use of services does not infringe 
third-party intellectual property rights; and  

■ to warrant that the workmanship is free from defects if the 
goods are delivered (and offer a free repair or change of 
goods in case of a defective good for a certain amount of time 
– usually two years).   

 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Certain types of insurance may be considered to cover risks 
involved in an outsourcing transaction, depending on the type of 
transaction, such as professional liability insurance, employer’s 
liability insurance, third-party financial liability insurance, 
construction insurance and electronic equipment insurance, etc.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

If the contract is executed for a definite term: As a general rule, 
any party can terminate the contract if the other party breaches a 
material obligation in the contract, and continues with such breach 
for a time period specified in the contract upon the receipt of a 
notice from the non-breaching party (or a reasonable amount of 
time, if a notice period is not specified in the contract).  However, if 
providing a time period will not be effective based on the particulars 
of the case, then the non-breaching party may terminate the 
agreement with immediate effect.   
Parties may also agree in the contract that either party, or one of the 
parties, may be entitled to terminate the agreement without cause by 
giving prior notice to the other party.   
If the contract is executed for an indefinite term: Either party is 
entitled to terminate the contract by giving prior notice (with a 
reasonable period of time) to the other party.   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  Parties may exclude or agree on additional termination 
provisions.   
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13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

There is no mandatory regulation that overrides the termination 
rights of the parties to an outsourcing contract.   
However, outsourcing contracts between banks and support services 
must include (i) a termination provision that imposes an obligation 
on the supplier to continue the provision of the support services until 
the bank finds another supplier, and (ii) a provision that gives the 
bank a right to terminate the contract if the bank decides that such 
transaction/supplier prevents the audit process and creates risks 
affecting the bank, or the Banking Regulation and Supervision 
Authority requests the bank to terminate the agreement.   
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Intellectual property rights are protected under specific laws such as 
the Law on Intellectual and Artistic Works, Industrial Property Law, 
etc.   
Transfers of intellectual property rights are subject to certain 
formalities set forth in questions 6.1 and 6.4.  Hence, unless parties 
specifically agree to transfer such rights and satisfy the formalities, 
such rights will remain with the owner.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Turkish criminal law imposes imprisonment from one year to three 
years and a judicial fine (corresponding to) up to 5,000 days on 
persons who disclose to unauthorised persons the commercial 
secrets which are obtained as a matter of their title, duty, occupation 
or profession.  However, this provision is very rarely applied.   
Moreover, any act of unauthorised use of know-how, trade secrets or 
confidential information may be regarded as unfair competition 
under the Turkish Commercial Code, provided that the other 
conditions in the law are met.  In such a case, an injured party may 
request compensation and prevention of the action that constitutes 
unfair competition.   
The Turkish Commercial Code also imposes imprisonment or a 
judicial fine of up to two years on persons who commit unfair 
competition.  However, this provision is also very rarely applied.   
Usually, parties agree on a penalty to be paid in the disclosure or 
misuse of know-how, trade secrets or confidential information of the 
parties.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

There is not an implied right for the supplier to continue to use 
licensed IP rights post-termination.  However, parties may 
specifically agree that the licence is granted without being subject to 
a time limit.   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

There is no law or established practice on the use of know-how post-
termination.  Hence, this matter must be regulated in the contract.  
Usually, confidentiality provisions in the contract do not allow the 
use of supplier’s know-how post-termination.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

A party to an outsourcing contract can limit or exclude its liability 
arising out of slight negligence through a prior contract.  Neither of 
the parties may limit nor exclude its liabilities arising out of gross 
negligence or wilful misconduct.   
Parties are liable for damages that are caused by their assistants or 
associates.  However, parties can limit or exclude their liabilities 
arising from the actions of their assistants or associates by prior 
agreement.   
On the other hand, if a service provided by the supplier can only be 
carried out with a licence, based on the law or granted by the state, 
the supplier cannot limit or exclude its liability by prior agreement 
(including those arising from slight negligence or actions of its 
assistants or associates).   

15.2 Are the parties free to agree a financial cap on liability? 

Parties can determine a financial cap on liability, which is subject to 
restrictions in question 15.1 above.   
 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution used? 

Usually, parties choose the Turkish courts to resolve disputes arising 
out of an outsourcing contract.   
In cross-border transactions, parties often prefer arbitration.   
The Istanbul Chamber of Commerce Arbitration Centre, which can 
be authorised if one of the parties is a member of the Istanbul 
Chamber of Commerce, and recently established Istanbul 
Arbitration Centre are reputable and commonly used arbitration 
institutions in Turkey.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

Under the Turkish Civil Code, every person must act in good faith 
and in an honest manner in the exercise of its rights and in the 
performance of its obligations.  However, there is no established test 
for fairness or reasonableness.  Courts take into consideration the 
good faith and honesty principle on a case-by-case basis.   
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Chapter 22

Bird & Bird LLP Mark Leach

United Kingdom 

Note  
 
On 29 March 2017, the Government formally notified the European 
Council of the UK’s intention to withdraw from the EU.  On 11 
April 2019, the UK and EU agreed a second extension to the 
original withdrawal date.  The position at the time of writing is that 
if a withdrawal deal is agreed prior to 31 October 2019, the UK will 
leave the EU on the last day of the month in which that deal is 
ratified.  Alternatively, if a withdrawal agreement cannot be ratified 
(and assuming no further extension is agreed), the UK will leave on 
31 October 2019, without a deal in place.  Brexit could have an 
impact on a number of areas of law referred to in this UK chapter.  
However, as the manner of the UK’s departure from and the precise 
form of its future relationship with the EU are currently uncertain, 
the nature of such impact is at present unclear. 
 

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No, there are not. 

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

Depending on its nature and value, a public sector outsourcing may 
be subject to the Public Contracts Regulations 2015.  If caught by 
the Regulations, the awarding authority may be required to: 
■ advertise the contract in the Official Journal of the EU and 

follow special procedures; and 
■ ensure that all bidders are treated equally. 
The Public Contracts Regulations 2015 will also have a significant 
effect on the: 
■ timing of the pre-contract procedure; 
■ award criteria adopted; and 
■ duration of the outsourcing contract.  
 

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

a) Financial services: the Financial Services and Markets Act 
2000 (FSMA) is the main piece of legislation that regulates 
financial services in the UK.  The Financial Conduct 
Authority (FCA) and the Prudential Regulation Authority 
(PRA) are the regulators established and empowered under 
the FSMA, and each of them issues rules and guidance and 
supervises the conduct of businesses in this area (as 
applicable).  A firm that is regulated by the FCA or the PRA 
cannot delegate or contract out of its regulatory obligations 
when outsourcing, and must give advance notice to the FCA 
or PRA (as applicable) of any proposal to enter into a material 
outsourcing arrangement and of any material changes to 
arrangements.  Following the implementation of the MiFID 
II Directive and MiFID Organisation Regulation, MiFIR and 
the associated implementing legislation on 3 January 2018, 
outsourcing for banks, building societies and investment 
firms is now governed by Articles 30–32 of the MiFID 
Organisation Regulation, SYSC 8 and the Outsourcing Part 
of the PRA Rulebook.  Firms falling within the scope of these 
regulations must enter into outsourcing arrangements in 
compliance with a number of conditions, and must also 
exercise due skill, care and diligence when entering into, 
managing and terminating outsourcing arrangements for 
critical or important functions.  From 30 September 2019, the 
European Banking Authority’s (EBA) Guidelines on 
Outsourcing Arrangements will take effect – they will apply 
not only to banks, building societies and investment firms but 
also to payment institutions and electronic money 
institutions.  The EBA’s Guidelines set out requirements in 
relation to the assessment and monitoring of outsourcing 
arrangements, the contractual documentation of outsourcing 
arrangements and the necessary governance arrangements 
which should be in place when a firm outsources a function. 

b) Other industry sectors: the following non-exhaustive list 
sets out the other main industry sectors (in addition to 
financial services) which are subject to sector-specific 
regulation and which may include requirements in relation to 
outsourcing.  It is beyond the scope of this book to outline all 
of these sector-specific requirements.  We therefore 
recommend checking with the relevant regulator as to 
whether any such regulations exist.   
■ Aviation (Civil Aviation Authority). 
■ Consumer credit (FCA). 
■ Education and childcare (Ofsted). 
■ Energy (Ofgem). 
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■ Food (Food Standards Agency). 
■ Gambling (Gambling Commission). 
■ Health and social care (Care Quality Commission). 
■ Medicines and medical devices (Medicines and 

Healthcare Products Regulatory Agency). 
■ Pensions (Pensions Regulator). 
■ Rail (Office of Rail and Road). 
■ Road transport (Driver and Vehicle Standards Agency and 

Office of Rail and Road). 
■ Security services (Security Industry Authority). 
■ Telecommunications, broadcasting and postal services 

(Ofcom). 
■ Water and sewerage services (Ofwat). 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for outsourcing transactions to be governed 
by local law; however, the norm is for the governing law to be the 
law where the customer and its business are based. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The simplest outsourcing structure is a direct outsourcing between 
the customer and the supplier.  
In a multi-sourcing, the customer enters into contracts with different 
suppliers for separate elements of its requirements. 
In an indirect outsourcing, the customer appoints a supplier (usually 
UK-based) that immediately subcontracts to a different supplier 
(usually non-UK-based). 
Where a customer desires more skin in the game, an alternative 
option is for the customer and supplier to set up a joint venture 
company, partnership or contractual joint venture, perhaps operating 
in an offshore jurisdiction.  
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

A typical procurement process would usually work as follows: 
■ The customer draws up a specification of the business that it 

plans to outsource and a list of potential suppliers.  In order to 
do this, the customer will have to conduct due diligence on 
the function to be outsourced so as to give it a clear idea of its 
requirements and reduce the potential for having to widen the 
scope during the tender exercise. 

■ The customer may send a request for information (RFI) 
and/or an Invitation to Tender (ITT) to potential suppliers, 
which will generally outline the areas that the customer is 
considering to outsource, and ask questions relating to the 
supplier’s capabilities and competence.  It is a legal 
obligation under the Public Contracts Regulations 2015 

(detailed in question 1.2(a) above) for the ITT in public sector 
procurements to contain a draft of the proposed contract, 
upon which suppliers can comment in their response.  

■ Following receipt of the RFI/ITT, the customer will assess 
the responses from the suppliers and shortlist a small number 
of possible suppliers. 

■ After shortlisting, more detailed negotiations begin.  This 
could be with a number of shortlisted suppliers or the one 
preferred bidder, depending upon the size and scale and 
budget of the outsourcing transaction.   

 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

In general, no.  However, in a public sector outsourcing, the term of 
the contract and any extension may be subject to the Public 
Contracts Regulations 2015.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, this is left to the parties to negotiate. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The method of charging will depend on the type of services being 
outsourced, the nature of the supplier’s appointment and the balance 
of risk between the parties. 
The most common charging methods are as follows: 
■ Cost plus, where the customer pays the supplier both the 

actual cost of providing the services and an agreed profit 
margin. 

■ Where there will be a regular and predictable volume and 
scope of services and the customer wants to have greater 
certainty over its budget, a true fixed price will be a better 
option for a customer. 

■ Where the level and volume of service is less predictable, the 
parties may decide to opt for a pay as you go charging model 
whereby the customer pays a pre-agreed unit price for 
specific items of service (such as volumes of calls taken), 
often based on a rate card. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

■ Charge variation mechanisms. 
■ Payment terms/interest on late payment. 
■ Indexation. 
■ Benchmarking. 
■ KPIs/SLAs. 
■ Continuous improvement programmes. 
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6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Formalities for the transfer of land are dealt with at question 6.2 
below. 
IP rights and licences 
A transfer of UK IP rights must generally be in writing and may 
require registration of the transfer at the UK Intellectual Property 
Office, depending on the IP rights involved. 
The transfer of IP licences should be by written consent (where the 
licence is expressed to be personal or there is an express restriction 
on assignment).  
Licences of registered trademarks must be in writing and signed by 
the licensor.  It is also considered best practice to enter into a written 
agreement to license other types of IP rights.  It is also usually 
advisable (but not a legal requirement) for an exclusive licensee of 
registered IP rights (such as patents or registered trademarks) to 
register the exclusive licence with the UK Intellectual Property 
Office.  
Movable property 
A written assignment or lease is usually sufficient to transfer or lease 
movable property for evidential purposes.  Where assets are leased, 
the transfer can require the counterparty’s consent. 
Key contracts 
The assignment of key contracts must be in writing.  The parties 
should check the terms of such contracts at an early stage to ensure 
that they are able to assign without the counterparty’s consent and 
attempt to obtain such consent if necessary.  Alternatively, if the 
terms of the contract permit, the customer can retain ownership of 
the contract and allow the supplier to supply the services to the 
counterparty as agent of the customer on a “back-to-back” basis.  
It should also be considered whether the burden of the contract 
should also transfer to the supplier, either by: 
■ novation; or 
■ express indemnity (which leaves some residual risk with the 

transferor). 
The concept of a contract being leased or licensed is not generally 
recognised under English law. 
Data and information 
No formalities exist for the transfer, leasing or licensing of data and 
information.  However, parties are advised to include contractual 
provisions for providing access to such data or information, and 
regulating how it is used.  If there is copyright in the data or 
information which is transferred, then the copyright will have to be 
transferred in writing as referred to above.  Transfer of personal data 
is dealt with in question 8.1(d) below. 

6.2 What are the formalities for the transfer of land? 

In England and Wales, land can be held either with freehold or 
leasehold title.  
Freehold land 
Freehold is the outright ownership of property and the land on 
which it stands.  
Transfers of freehold land must be made by deed.  For registered 
land (which is most of the land in England and Wales), the standard 

form of deed is a prescribed Land Registry form called “TR1”.  For 
unregistered land, the form of deed is a matter for negotiation 
between the buyer and the seller, but often the form TR1 is used. 
The seller must always execute the transfer deed.  The buyer need 
only execute the transfer deed where it is entering into a covenant or 
making a declaration, which generally will be the case. 
Leasehold land 
Leasehold is a form of land tenure or property tenure where one 
party acquires the right to occupy land or a building (or part of a 
building) for a given length of time (usually making periodic 
payments in the form of rent although particularly for long leases 
(e.g. for 99 years) it may instead be that the party pays a premium at 
the outset and only a nominal rent, or a combination of a premium 
and rent, to acquire the right to occupy).   
Similar to freehold land, on a transfer of leasehold land the seller 
(the assignor) and the buyer (the assignee) will often enter into a 
contract which will contain the terms of the sale (known as an 
assignment).  
The assignment of an existing lease must be made by deed of 
assignment. 
The assignor may also be required to obtain the consent of any 
landlord and/or any lender in favour of whom a charge has been 
granted over the leasehold title or the landlord’s title.  The lease will 
usually state that the consent of a landlord cannot be unreasonably 
withheld or delayed, and consent is typically given in the form of a 
“Licence to Assign”.  If the leasehold land is held by way of a 
sublease (i.e. the landlord is itself a tenant of the land under a 
superior lease) the superior landlord(s) may also be required to 
consent. 
Bank or Third Party Consent 
In the case of both freehold and leasehold land, it must be 
considered whether any bank or other third party consents are 
required.  Where needed, the consent must be obtained before the 
transfer or assignment is entered into. 

6.3 What post-completion matters must be attended to? 

Stamp Duty Land Tax (or Welsh land transaction tax if an 
acquisition of Welsh land on or after 1 April 2018) must be paid and 
all relevant forms submitted within 14 days of the “effective date” 
(for Stamp Duty Land Tax) or within 30 days (for Welsh land 
transaction tax) if the buyer gave consideration for the transfer or 
lease.  The “effective date” will usually be completion but the 
deadline may be brought forward if, for example, the buyer has 
taken early occupation before the transfer or lease is completed.  
The higher the consideration, the higher the level of Stamp Duty 
Land Tax, based on consideration thresholds.  It is also worth noting 
that in some circumstances, consideration can include more than 
just the price paid. 

6.4 How is the transfer registered? 

The buyer of freehold land or the lessee of leasehold land (where the 
lease is over seven years) must submit an application for registration 
at the Land Registry as the new owner/lessee (as appropriate) of the 
property within a 30-working-day “priority period” conferred by the 
Land Registry “priority search” (conducted prior to completion).  
For shorter leases, or where unregistered land is involved, there are 
other potential registration applications that need to be submitted to 
the Land Registry.  
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■ Food (Food Standards Agency). 
■ Gambling (Gambling Commission). 
■ Health and social care (Care Quality Commission). 
■ Medicines and medical devices (Medicines and 

Healthcare Products Regulatory Agency). 
■ Pensions (Pensions Regulator). 
■ Rail (Office of Rail and Road). 
■ Road transport (Driver and Vehicle Standards Agency and 

Office of Rail and Road). 
■ Security services (Security Industry Authority). 
■ Telecommunications, broadcasting and postal services 

(Ofcom). 
■ Water and sewerage services (Ofwat). 

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

There is no requirement for outsourcing transactions to be governed 
by local law; however, the norm is for the governing law to be the 
law where the customer and its business are based. 
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The simplest outsourcing structure is a direct outsourcing between 
the customer and the supplier.  
In a multi-sourcing, the customer enters into contracts with different 
suppliers for separate elements of its requirements. 
In an indirect outsourcing, the customer appoints a supplier (usually 
UK-based) that immediately subcontracts to a different supplier 
(usually non-UK-based). 
Where a customer desires more skin in the game, an alternative 
option is for the customer and supplier to set up a joint venture 
company, partnership or contractual joint venture, perhaps operating 
in an offshore jurisdiction.  
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

A typical procurement process would usually work as follows: 
■ The customer draws up a specification of the business that it 

plans to outsource and a list of potential suppliers.  In order to 
do this, the customer will have to conduct due diligence on 
the function to be outsourced so as to give it a clear idea of its 
requirements and reduce the potential for having to widen the 
scope during the tender exercise. 

■ The customer may send a request for information (RFI) 
and/or an Invitation to Tender (ITT) to potential suppliers, 
which will generally outline the areas that the customer is 
considering to outsource, and ask questions relating to the 
supplier’s capabilities and competence.  It is a legal 
obligation under the Public Contracts Regulations 2015 

(detailed in question 1.2(a) above) for the ITT in public sector 
procurements to contain a draft of the proposed contract, 
upon which suppliers can comment in their response.  

■ Following receipt of the RFI/ITT, the customer will assess 
the responses from the suppliers and shortlist a small number 
of possible suppliers. 

■ After shortlisting, more detailed negotiations begin.  This 
could be with a number of shortlisted suppliers or the one 
preferred bidder, depending upon the size and scale and 
budget of the outsourcing transaction.   

 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

In general, no.  However, in a public sector outsourcing, the term of 
the contract and any extension may be subject to the Public 
Contracts Regulations 2015.   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

No, this is left to the parties to negotiate. 
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

The method of charging will depend on the type of services being 
outsourced, the nature of the supplier’s appointment and the balance 
of risk between the parties. 
The most common charging methods are as follows: 
■ Cost plus, where the customer pays the supplier both the 

actual cost of providing the services and an agreed profit 
margin. 

■ Where there will be a regular and predictable volume and 
scope of services and the customer wants to have greater 
certainty over its budget, a true fixed price will be a better 
option for a customer. 

■ Where the level and volume of service is less predictable, the 
parties may decide to opt for a pay as you go charging model 
whereby the customer pays a pre-agreed unit price for 
specific items of service (such as volumes of calls taken), 
often based on a rate card. 

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

■ Charge variation mechanisms. 
■ Payment terms/interest on late payment. 
■ Indexation. 
■ Benchmarking. 
■ KPIs/SLAs. 
■ Continuous improvement programmes. 
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6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Formalities for the transfer of land are dealt with at question 6.2 
below. 
IP rights and licences 
A transfer of UK IP rights must generally be in writing and may 
require registration of the transfer at the UK Intellectual Property 
Office, depending on the IP rights involved. 
The transfer of IP licences should be by written consent (where the 
licence is expressed to be personal or there is an express restriction 
on assignment).  
Licences of registered trademarks must be in writing and signed by 
the licensor.  It is also considered best practice to enter into a written 
agreement to license other types of IP rights.  It is also usually 
advisable (but not a legal requirement) for an exclusive licensee of 
registered IP rights (such as patents or registered trademarks) to 
register the exclusive licence with the UK Intellectual Property 
Office.  
Movable property 
A written assignment or lease is usually sufficient to transfer or lease 
movable property for evidential purposes.  Where assets are leased, 
the transfer can require the counterparty’s consent. 
Key contracts 
The assignment of key contracts must be in writing.  The parties 
should check the terms of such contracts at an early stage to ensure 
that they are able to assign without the counterparty’s consent and 
attempt to obtain such consent if necessary.  Alternatively, if the 
terms of the contract permit, the customer can retain ownership of 
the contract and allow the supplier to supply the services to the 
counterparty as agent of the customer on a “back-to-back” basis.  
It should also be considered whether the burden of the contract 
should also transfer to the supplier, either by: 
■ novation; or 
■ express indemnity (which leaves some residual risk with the 

transferor). 
The concept of a contract being leased or licensed is not generally 
recognised under English law. 
Data and information 
No formalities exist for the transfer, leasing or licensing of data and 
information.  However, parties are advised to include contractual 
provisions for providing access to such data or information, and 
regulating how it is used.  If there is copyright in the data or 
information which is transferred, then the copyright will have to be 
transferred in writing as referred to above.  Transfer of personal data 
is dealt with in question 8.1(d) below. 

6.2 What are the formalities for the transfer of land? 

In England and Wales, land can be held either with freehold or 
leasehold title.  
Freehold land 
Freehold is the outright ownership of property and the land on 
which it stands.  
Transfers of freehold land must be made by deed.  For registered 
land (which is most of the land in England and Wales), the standard 

form of deed is a prescribed Land Registry form called “TR1”.  For 
unregistered land, the form of deed is a matter for negotiation 
between the buyer and the seller, but often the form TR1 is used. 
The seller must always execute the transfer deed.  The buyer need 
only execute the transfer deed where it is entering into a covenant or 
making a declaration, which generally will be the case. 
Leasehold land 
Leasehold is a form of land tenure or property tenure where one 
party acquires the right to occupy land or a building (or part of a 
building) for a given length of time (usually making periodic 
payments in the form of rent although particularly for long leases 
(e.g. for 99 years) it may instead be that the party pays a premium at 
the outset and only a nominal rent, or a combination of a premium 
and rent, to acquire the right to occupy).   
Similar to freehold land, on a transfer of leasehold land the seller 
(the assignor) and the buyer (the assignee) will often enter into a 
contract which will contain the terms of the sale (known as an 
assignment).  
The assignment of an existing lease must be made by deed of 
assignment. 
The assignor may also be required to obtain the consent of any 
landlord and/or any lender in favour of whom a charge has been 
granted over the leasehold title or the landlord’s title.  The lease will 
usually state that the consent of a landlord cannot be unreasonably 
withheld or delayed, and consent is typically given in the form of a 
“Licence to Assign”.  If the leasehold land is held by way of a 
sublease (i.e. the landlord is itself a tenant of the land under a 
superior lease) the superior landlord(s) may also be required to 
consent. 
Bank or Third Party Consent 
In the case of both freehold and leasehold land, it must be 
considered whether any bank or other third party consents are 
required.  Where needed, the consent must be obtained before the 
transfer or assignment is entered into. 

6.3 What post-completion matters must be attended to? 

Stamp Duty Land Tax (or Welsh land transaction tax if an 
acquisition of Welsh land on or after 1 April 2018) must be paid and 
all relevant forms submitted within 14 days of the “effective date” 
(for Stamp Duty Land Tax) or within 30 days (for Welsh land 
transaction tax) if the buyer gave consideration for the transfer or 
lease.  The “effective date” will usually be completion but the 
deadline may be brought forward if, for example, the buyer has 
taken early occupation before the transfer or lease is completed.  
The higher the consideration, the higher the level of Stamp Duty 
Land Tax, based on consideration thresholds.  It is also worth noting 
that in some circumstances, consideration can include more than 
just the price paid. 

6.4 How is the transfer registered? 

The buyer of freehold land or the lessee of leasehold land (where the 
lease is over seven years) must submit an application for registration 
at the Land Registry as the new owner/lessee (as appropriate) of the 
property within a 30-working-day “priority period” conferred by the 
Land Registry “priority search” (conducted prior to completion).  
For shorter leases, or where unregistered land is involved, there are 
other potential registration applications that need to be submitted to 
the Land Registry.  
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7 Employment Law 

7.1  When are employees transferred by operation of law? 

Unless there is a fundamental change in the nature of the work or 
how it will be undertaken, the Transfer of Undertakings (Protection 
of Employment) Regulations 2006 (TUPE) are likely to apply to 
outsourcing transactions, but a careful factual and legal analysis is 
required to determine whether each element of the test for a 
“relevant transfer” is met. 
If TUPE does apply, the customer’s employees who are, 
immediately prior to the transfer, wholly or mainly assigned (other 
than on a temporary basis) to the service to be outsourced will 
automatically transfer to the supplier.  On a change of supplier, 
employees wholly or mainly assigned to the outsourced service 
transfer automatically from the existing supplier to the new supplier.  
If the outsourcing agreement comes to an end and the customer 
brings the outsourced services back in-house, the employees of the 
supplier who are wholly or mainly assigned to the outsourced 
service transfer back to the customer.  Employees of subcontractors 
may also be covered. 

7.2 On what terms would a transfer by operation of law 
take place? 

Under TUPE, all of the rights, liabilities, powers and duties of the 
outgoing employer under or in connection with the transferring 
employees’ contracts of employment transfer with limited 
exceptions.  This includes any pre-existing liabilities (e.g. arrears of 
pay, discrimination claims) and accrued contractual benefits (e.g. 
holiday entitlement, car allowance).  The transferee steps into the 
shoes of the transferor and legally it is as though the transferee has 
always been the employer. 

7.3 What employee information should the parties 
provide to each other? 

The transferor must identify those employees who are in scope to 
transfer.  The customer or existing supplier (as applicable) is 
required to provide the new supplier with “employee liability 
information” (prescribed by statute) at least 28 days before the date 
of the relevant transfer (normally, commencement of the 
outsourcing term).  
The transferor will therefore have to collate and disclose 
information to the transferee such as the number of employees 
involved in the outsourcing, their job descriptions and the key terms 
of their employment contracts.  The parties will also have to 
consider the following (non-exhaustive) factors: (i) whether there 
are any unions involved; (ii) if so, whether there are any existing 
collective agreements; and (iii) whether consultations with 
unions/employee representatives have commenced.  
The transferee must provide the transferor with details of any 
“measures” it envisages taking in relation to the transferring 
employees.  This must be done long enough before the expected 
transfer date to enable the transferor to inform and consult with 
appropriate representatives of its employees who are affected by the 
outsourcing. 

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

A dismissal will be automatically unfair where the dismissed 
employee has two or more years’ continuous service and where the 
sole or principal reason for the dismissal is the transfer itself, unless 
the dismissal is for an “economic, technical or organisational reason 
entailing changes in the workforce” (ETO) and the dismissing 
employer  acted reasonably in treating the ETO reason as sufficient 
to justify dismissal.  Dismissals effected before a transfer will 
usually not fall within the ETO defence and a transferor cannot rely 
on a transferee’s ETO to justify pre-transfer dismissals. 

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

A change to terms and conditions purely to harmonise with those of 
the supplier’s existing workforce is likely to be void.  An employee 
who agrees to harmonised terms introduced in connection with a 
TUPE transfer will be able to rely on any of those terms that are 
more beneficial than his or her old contract, but will not be bound by 
any terms which are less favourable. 

7.6 Are there any pensions considerations? 

TUPE specifically exempts rights under occupational pension 
schemes which relate to old age, survivor or disability benefits from 
transfer.  However, the European Court of Justice has established 
that occupational pension rights falling outside these categories (e.g. 
rights to benefits on redundancy or early retirement) may be 
transferred under TUPE in certain circumstances.  Where 
stakeholder, personal or group personal pension arrangements are in 
place before the TUPE transfer, the transferor’s contractual 
obligations to contribute to these schemes will transfer. 

7.7 Are there any offshore outsourcing considerations? 

TUPE applies to offshoring insofar as immediately before the 
transfer, there is an organised grouping of employees in the UK 
carrying out the relevant services.   In theory, the employees should 
transfer to the supplier and it is then for the transferee supplier to 
effect redundancies as appropriate (assuming the employees cannot 
be relocated or do not wish to relocate).  In practice, the transferor 
may decide to run a redundancy consultation alongside a TUPE 
consultation and, in some circumstances, there is a legal basis for 
the transferee to participate in a pre-transfer redundancy 
consultation, with employees being made redundant immediately 
upon transfer.  
Parties involved in offshore outsourcing should pay attention to 
local laws when the customer retenders the outsourced services or 
brings them back in-house at the end of the outsourcing agreement.  
It is commonly thought that employment laws outside the European 
Union are more relaxed than those within, but this is not always the 
case and it should not be assumed that the supplier’s employees can 
simply be dismissed.  
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8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Key issues: 
(a) Applicable laws: The GDPR took effect on 25 May 2018.  

An EU-based data controller and processor falls into its scope 
where personal data is processed “in the context of its 
activities” – a broadly interpreted test.  Non-EU controllers 
and processors also fall under the law’s jurisdiction when 
they process personal data of individuals located in the EU 
when supplying their services or undertaking monitoring 
activities.  So many offshore activities will be regulated.  
Despite being a Regulation, the GDPR allows Member States 
to legislate in many areas.  In the UK, the Data Protection Act 
2018 also came into force on 25 May 2018 (replacing the 
DPA 1998).  The DPA 2018 exercises derogations available 
under the GDPR and extends the application of obligations 
under the GDPR to additional types of processing that would 
not normally be caught by the GDPR.  Noting that, depending 
on the activities and location of the customer, other data 
protection laws may apply.   

(b) Supplier’s role: Are they a data processor or a data controller 
on the facts?  Note that both data controllers and data 
processors have responsibility for compliance with the 
GDPR.  A data controller is a legal entity which alone or 
jointly with others determines the purposes and means (the 
‘why’ and ‘how’) of the processing of personal data, whereas 
a data processor is a legal entity which processes personal 
data on behalf of a data controller (it has no independent 
reason for processing the data for its own purposes, and will 
only process data on the data controller’s instructions).  It is 
possible for a company to be both a controller and a processor 
for different activities relating to the same data and contract. 

(c) Contractual provisions:  Article 28 of the GDPR requires 
contracts with data processors to set out key information 
regarding the processing (including the subject matter, 
duration and nature of the processing).  The controller must 
ensure that it imposes all necessary contractual obligations 
relating to data protection on its data processors (including to 
act on the instructions of the controller, to put in place 
appropriate technical and organisational measures to protect 
personal data and to notify the controller of a security 
breach).  Data processors should be placed under an 
obligation to flow down the same data protection provisions 
to any sub-processor appointed for processing activities on 
the controller’s behalf.  The controller must place contractual 
obligations on the processor to assist the controller in 
fulfilling its obligations under the GDPR, which includes 
dealing with end user rights, such as data portability and the 
right to be forgotten.  Under the GDPR, organisations are 
required to adopt significant new technical and organisational 
measures to demonstrate their compliance.  Where a supplier 
is a joint controller, more detailed provisions will be required, 
under Article 26 of the GDPR.  In all outsourcing contracts 
where personal data is processed, liability provisions will 
need careful review, especially with maximum fines under 
the GDPR being the greater of 4% of worldwide turnover or 
€20 million.  

(d) International transfers: Where the outsourcing involves the 
transfer of personal data outside the European Economic 
Area, data controllers must ensure that the export complies 
with the GDPR’s data transfer rules.    

(e) Other legislation: Other legislation may be relevant 
depending on the nature of the parties and services, e.g. the 
Freedom of Information Act 2000 and the Regulation of 
Investigatory Powers Act 2000 (which is due to be replaced 
by the Investigatory Powers Act 2016).  Industry-specific 
legislation may also apply, such as the Privacy and Electronic 
Communications (EC Directive) Regulations 2003, although 
note that the proposed e-Privacy Regulation will replace EU 
Member State legislation which implements the EU e-
Privacy Directive (including the Privacy and Electronic 
Communications (EC Directive) Regulations 2003)) before 
the next edition of this guide.  

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Yes, the Network & Information Security Regulations (NISR), 
which came into force  in May 2018, apply to information security 
and may be relevant in the context of an outsourcing.  A full 
discussion of the NISR is beyond the scope of this chapter but, in 
broad terms, the provisions of the NISR apply to operators of 
essential services (OES) in the energy, water, health and 
transportation sectors, and digital service providers (DSPs), which 
include operators of online marketplaces, operators of online search 
engines and cloud computing service providers.  OES and DSPs will 
continue to be accountable for the protection of the essential service 
they provide and must therefore: (i) demonstrate they have 
appropriate and proportionate security measures in place to manage 
the risks posed to their network and information systems; (ii) 
demonstrate they have appropriate measures in place to prevent or 
minimise the impact of incidents affecting the security of their 
systems; and (iii) be ready to report significant incidents to their 
relevant competent authority.  Accordingly, in the context of an 
outsourcing, if the customer falls within the scope of the NISR and 
the outsourcing involves the supplier having access to the 
customer’s IT systems, additional obligations may need to be added 
to the outsourcing contract in order to enable or facilitate the 
customer’s continued compliance with the NISR.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

On entering into an outsourcing arrangement, there may be a 
transfer of assets and/or part of a business to the supplier for tax 
purposes.  The main tax issues that might arise are:  
(a) Direct tax on transfer of assets.   
a. the disposal of certain assets may trigger corporation tax on 

any chargeable gains;   
b. the disposal of any IP (including goodwill and certain other 

similar intangible assets) created or acquired on or after 1 
April 2002 could be subject to corporation tax under a 
separate regime for intangible fixed assets.  The supplier (as 
purchaser) should be able to obtain a corporation tax 
deduction for amortisation of the cost of such IP (including 
goodwill if acquired as part of the acquisition of a business 
and with other IP assets, from 1 April 2019); and 

c. the transfer of plant and machinery is unlikely to give rise to 
a taxable gain.  However, the disposal proceeds are likely to 
be credited to the company’s capital allowance pool.  This 
may give rise to a balancing charge or allowance. 
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8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Key issues: 
(a) Applicable laws: The GDPR took effect on 25 May 2018.  

An EU-based data controller and processor falls into its scope 
where personal data is processed “in the context of its 
activities” – a broadly interpreted test.  Non-EU controllers 
and processors also fall under the law’s jurisdiction when 
they process personal data of individuals located in the EU 
when supplying their services or undertaking monitoring 
activities.  So many offshore activities will be regulated.  
Despite being a Regulation, the GDPR allows Member States 
to legislate in many areas.  In the UK, the Data Protection Act 
2018 also came into force on 25 May 2018 (replacing the 
DPA 1998).  The DPA 2018 exercises derogations available 
under the GDPR and extends the application of obligations 
under the GDPR to additional types of processing that would 
not normally be caught by the GDPR.  Noting that, depending 
on the activities and location of the customer, other data 
protection laws may apply.   

(b) Supplier’s role: Are they a data processor or a data controller 
on the facts?  Note that both data controllers and data 
processors have responsibility for compliance with the 
GDPR.  A data controller is a legal entity which alone or 
jointly with others determines the purposes and means (the 
‘why’ and ‘how’) of the processing of personal data, whereas 
a data processor is a legal entity which processes personal 
data on behalf of a data controller (it has no independent 
reason for processing the data for its own purposes, and will 
only process data on the data controller’s instructions).  It is 
possible for a company to be both a controller and a processor 
for different activities relating to the same data and contract. 

(c) Contractual provisions:  Article 28 of the GDPR requires 
contracts with data processors to set out key information 
regarding the processing (including the subject matter, 
duration and nature of the processing).  The controller must 
ensure that it imposes all necessary contractual obligations 
relating to data protection on its data processors (including to 
act on the instructions of the controller, to put in place 
appropriate technical and organisational measures to protect 
personal data and to notify the controller of a security 
breach).  Data processors should be placed under an 
obligation to flow down the same data protection provisions 
to any sub-processor appointed for processing activities on 
the controller’s behalf.  The controller must place contractual 
obligations on the processor to assist the controller in 
fulfilling its obligations under the GDPR, which includes 
dealing with end user rights, such as data portability and the 
right to be forgotten.  Under the GDPR, organisations are 
required to adopt significant new technical and organisational 
measures to demonstrate their compliance.  Where a supplier 
is a joint controller, more detailed provisions will be required, 
under Article 26 of the GDPR.  In all outsourcing contracts 
where personal data is processed, liability provisions will 
need careful review, especially with maximum fines under 
the GDPR being the greater of 4% of worldwide turnover or 
€20 million.  

(d) International transfers: Where the outsourcing involves the 
transfer of personal data outside the European Economic 
Area, data controllers must ensure that the export complies 
with the GDPR’s data transfer rules.    

(e) Other legislation: Other legislation may be relevant 
depending on the nature of the parties and services, e.g. the 
Freedom of Information Act 2000 and the Regulation of 
Investigatory Powers Act 2000 (which is due to be replaced 
by the Investigatory Powers Act 2016).  Industry-specific 
legislation may also apply, such as the Privacy and Electronic 
Communications (EC Directive) Regulations 2003, although 
note that the proposed e-Privacy Regulation will replace EU 
Member State legislation which implements the EU e-
Privacy Directive (including the Privacy and Electronic 
Communications (EC Directive) Regulations 2003)) before 
the next edition of this guide.  

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

Yes, the Network & Information Security Regulations (NISR), 
which came into force  in May 2018, apply to information security 
and may be relevant in the context of an outsourcing.  A full 
discussion of the NISR is beyond the scope of this chapter but, in 
broad terms, the provisions of the NISR apply to operators of 
essential services (OES) in the energy, water, health and 
transportation sectors, and digital service providers (DSPs), which 
include operators of online marketplaces, operators of online search 
engines and cloud computing service providers.  OES and DSPs will 
continue to be accountable for the protection of the essential service 
they provide and must therefore: (i) demonstrate they have 
appropriate and proportionate security measures in place to manage 
the risks posed to their network and information systems; (ii) 
demonstrate they have appropriate measures in place to prevent or 
minimise the impact of incidents affecting the security of their 
systems; and (iii) be ready to report significant incidents to their 
relevant competent authority.  Accordingly, in the context of an 
outsourcing, if the customer falls within the scope of the NISR and 
the outsourcing involves the supplier having access to the 
customer’s IT systems, additional obligations may need to be added 
to the outsourcing contract in order to enable or facilitate the 
customer’s continued compliance with the NISR.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

On entering into an outsourcing arrangement, there may be a 
transfer of assets and/or part of a business to the supplier for tax 
purposes.  The main tax issues that might arise are:  
(a) Direct tax on transfer of assets.   
a. the disposal of certain assets may trigger corporation tax on 

any chargeable gains;   
b. the disposal of any IP (including goodwill and certain other 

similar intangible assets) created or acquired on or after 1 
April 2002 could be subject to corporation tax under a 
separate regime for intangible fixed assets.  The supplier (as 
purchaser) should be able to obtain a corporation tax 
deduction for amortisation of the cost of such IP (including 
goodwill if acquired as part of the acquisition of a business 
and with other IP assets, from 1 April 2019); and 

c. the transfer of plant and machinery is unlikely to give rise to 
a taxable gain.  However, the disposal proceeds are likely to 
be credited to the company’s capital allowance pool.  This 
may give rise to a balancing charge or allowance. 
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In most circumstances, however, the only assets being 
transferred will be plant and machinery along with the 
employees. 

(b) VAT.   
a. An asset transfer will generally give rise to VAT on the 

consideration provided.  Even if there is no consideration 
stated in an outsourcing contract, it is possible that such 
consideration could be interpreted as a reduction in the 
ongoing consideration provided under the contract.   

b. Where a part of a business is being transferred this could 
amount to a “transfer of a going concern” for VAT purposes. 
The effect of this would be that the transfer is not treated as a 
supply for VAT purposes. However, such treatment is 
unlikely in the outsourcing context as, for TOGC treatment to 
apply, the assets transferred must be part of a business 
“capable of separate operation”. This requires the part 
business being transferred to have made historic taxable 
supplies (i.e. to third parties) and as such may not apply to, 
for example, the transfer of back office functions.  

It is likely that the termination of any outsourcing arrangements will 
involve a re-transfer of assets (or business) back to the customer.  
The tax issues set out above will therefore also be relevant on 
termination.  

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

If a business does not recover its VAT in full, VAT on the supplies 
made under the outsourcing contract will give rise to a significant 
additional cost as compared to keeping the services in-house. 
Strategies for dealing with this issue for such “partially exempt” 
businesses include: 
(a) structuring the provision of services by: 

a. ensuring the supplies are a composite exempt supply – 
this would require the dominant service to be an exempt 
supply; 

b. unbundling the supplies into separate taxable and exempt 
supplies. This could be of particular benefit if the 
consideration attributable to taxable supplies is low or the 
VAT on such supplies is recoverable; 

(b) setting the supplier up to be part of the customer’s VAT 
group.  However, this will be difficult to achieve in light of 
anti-avoidance legislation; and 

(c) structuring the supply as a joint employment contract. Care 
would be required however as there is case law showing that 
HMRC will look beyond the legal status of the arrangements 
to the substance. There may also be difficulties from an 
employment law perspective. 

9.3 What other tax issues may arise? 

Although tax on transferring assets and VAT are the main tax issues 
which arise in an outsourcing context, there are other tax issues that 
may arise.  These include: 
(a) Permanent establishment – on a cross-border contract, the 

supplier may form a permanent establishment (taxable 
presence) of the customer in the jurisdiction in which the 
supplier is based.   

(b) Withholding taxes – payments to the supplier could be 
subject to withholding taxes, depending on the treatment in 
the customer’s jurisdiction and any tax treaty protection.  The 
parties should agree contractually who bears that tax, 
otherwise the supplier will bear the whole tax burden. 

(c) Employees – where employees are transferred to the supplier 
under the outsourcing contract, the obligation to account for 
PAYE and National Insurance Contributions will also pass. 
The contract should deal with any specific payments that may 
be made. 

(d) Changes to the arrangements – where the services supplied 
under an outsourcing contract change, this could change the 
tax treatment of the services.  The persons who bear any risk 
in this respect will need to be set out in the contract. 

 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

When negotiating the contract, the parties usually try together to 
identify and agree a set of objective, measurable criteria to measure 
the supplier’s performance (key performance indicators (KPIs) or 
service levels).  These service levels need to be combined with a:  
■ process for recording and reporting on success or failure in 

achieving the targets; and 
■ formula under which financial compensation is paid to the 

customer if targets are not met.  These are referred to as 
service credits or liquidated damages.  

The aim of service credits is to compensate the customer for poor 
service without the need to pursue a claim for damages or terminate the 
contract, and to motivate the supplier to meet the performance targets.  
The supplier will want to ensure that the stated service credits are 
the sole remedy of the customer for the particular failure concerned, 
but this should be without prejudice to the customer’s wider rights 
in relation to more serious breaches of the contract or persistent 
failures in performance.  Service credits are generally enforceable, 
provided they are a genuine pre-estimate of the customer’s loss or 
can be shown to protect a legitimate commercial interest of the 
customer and are not a contractual penalty. 
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

■ Damages. 
■ Specific performance/injunction (available at the discretion 

of the court). 
■ Termination. 

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

In addition to the remedies available at law, the customer could seek 
the following protections: 
■ service credits; 
■ indemnities from the supplier for loss suffered by the 

customer in specified circumstances; 
■ other forms of financial consequences, such as loss of 

exclusivity, a reduction in the minimum price payable to the 
supplier or the right to withhold payment; 

■ warranties; 
■ step-in rights allowing the customer to take over the 

management of an under-performing service or to appoint a 
third party to manage the service on its behalf; 
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■ specific provision for termination in defined circumstances 
(for example, material breach or insolvency); 

■ a requirement for the supplier to hold insurance and note the 
customer’s interest on its insurance policy; 

■ a parent company guarantee; and 
■ an appropriate governance or escalation structure under 

which each party appoints specified relationship managers to 
manage problem areas and to escalate them to higher levels if 
solutions cannot easily be found. 

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Typical supplier warranties are: 
■ to confirm that it is entitled to enter into the contract and 

perform its obligations; 
■ to perform the services with reasonable skill and care in 

accordance with good industry practice, in a timely and 
professional manner; 

■ to perform the services in accordance with all applicable laws 
and regulations; 

■ to confirm that material information provided in the pre-
tender and tender stages was and remains accurate, complete 
and not misleading; and 

■ to make other assurances specifically related to the project or 
type of services (for example, that the supplier has particular 
accreditations or operates in accordance with a particular 
quality assurance system).  

Typical supplier indemnities are to: 
■ indemnify the customer against harm suffered due to the 

supplier’s actions/inactions.  This can be limited to harm 
suffered due to default (for example, negligence or breach of 
statutory duty) or can extend to situations where the 
supplier’s liability is not based solely on fault (for example, if 
performance of the services infringes third-party IP rights); 
and 

■ indemnify the customer against future liability under TUPE. 
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

■ Employer’s liability insurance (obligatory in the UK). 
■ Professional indemnity insurance (for example, to provide 

cover against claims for negligence in the performance of 
outsourced services). 

■ Business interruption insurance. 
■ Fidelity or employee dishonesty insurance (to provide cover 

against fraud committed by employees). 
■ Public liability insurance. 
■ Land and buildings insurance. 
■ Directors’ and officers’ insurance (to cover directors and 

officers of a company against claims brought against them in 
that capacity). 

■ Cyber-liability insurance (to cover against a range of IT-
related risks, such as loss of digital assets or data breaches, 
which has become more important as a result of the 
implementation of GDPR and the NISR in the UK). 

 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Any termination that occurs in accordance with the terms of the 
contract would be justified without giving rise to a claim for 
damages from the terminated party.  
In addition, the following events are generally considered 
sufficiently serious to justify immediate termination, regardless of 
the terms of the contract: 
■ a repudiatory breach, i.e. a breach of a condition or a breach 

of a contractual term that would deprive the innocent party of 
“substantially the whole benefit of the contract”; 

■ a breach that indicates that the counterparty no longer wishes 
to continue with the contract; 

■ if a party is unable to perform its duties under the contract, for 
example through its insolvency; or 

■ if, through no fault of the parties, the performance of the 
contract becomes impossible or if external events conspire to 
make it radically different from what was originally 
envisaged by the parties.  This is referred to as “discharge by 
frustration”. 

13.2 Can the parties exclude or agree additional 
termination rights? 

The parties are free to agree specific termination rights, which can 
block or extend rights implied by general law. 
Examples of further contractual provisions allowing termination are 
where: 
■ a party commits a series of minor but persistent breaches; 
■ a party commits an irremediable material breach (or one 

which, if remediable, has not been remedied within the 
agreed cure period); 

■ an event of force majeure (as defined in the contract) has 
occurred; 

■    the insolvency of one of the parties;  
■ there is a change of control of one of the parties; and 
■ the parties agree that one/both of them can terminate for 

convenience upon the provision of a prescribed notice period. 

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not.  
 

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

In the outsourcing agreement, the parties will define which 
intellectual property (IP) rights belong to each party at the start of 
the outsourcing transaction (Background IP).  This Background IP 
will be specifically ring-fenced to clarify that only prescribed use by 
the other party will be allowed.  This will typically be accomplished 
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by way of an IP licence within the scope of the outsourcing 
agreement.  The intention is that any use outside of those parameters 
will be prohibited. 
The parties will also have to consider what new IP rights may come 
into existence during the course of the outsourcing transaction 
(Foreground IP).  The outsourcing agreement will need to make 
provision for who will own the Foreground IP and what permission 
may have to be sought in order to make use of it. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The Trade Secrets (Enforcement, etc.) Regulations 2018 came into 
force on 9 June 2018, implementing provisions of the Trade Secrets 
Directive in the UK. 
Under English law, parties will typically agree confidentiality 
provisions in the outsourcing agreement rather than relying on 
confidentiality protection at common law.  Confidentiality 
provisions in the agreement are likely to include: defining the know-
how, trade secrets and confidential information of each party; 
creating a contractual duty to maintain this information in 
confidence (subject to some typically agreed carve-outs); specifying 
its use within the scope of the IP licence (see question 14.1 above); 
and defining the duration of the confidentiality undertakings (for a 
fixed period or potentially indefinitely depending on the perceived 
value of the confidential information). 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Assuming the parties have drafted the outsourcing agreement with 
an express licence covering the use of IP rights for a limited term 
(normally with reference to the duration of the outsourcing 
transaction), it is highly unlikely the supplier would retain any post-
termination rights. 
There could be an argument about the supplier’s ongoing use of IP 
in the event the outsourcing agreement is silent on IP rights, so the 
customer would be advised to carefully consider its IP position 
before entering into such an outsourcing agreement and then to 
address these issues expressly within its terms. 

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it? 

The position is similar to that outlined in question 14.3, namely 
know-how will normally be within the scope of the IP licence 
between the parties and the customer will retain no ongoing right to 
use the supplier’s know-how post-termination.  
So as to ensure no ongoing use of know-how, the IP licence, as well 
as defining the scope of use, will normally make provision for the 
return and/or destruction of documents or other materials containing 
such know-how following termination of the outsourcing 
agreement.  As a practical measure, suppliers seeking to avoid 
ongoing use of their confidential know-how post-termination would 
be advised to take active steps to ensure compliance with these 
requirements.  
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

In general, in a business-to-business contract, the parties are free to 
exclude liability altogether, put a financial cap on liability, restrict 
the types of loss recoverable or remedies available and/or impose a 
short time limit for claims subject always to the following: 
■ under the Unfair Contracts Terms Act 1977 (UCTA), it is not 

possible to exclude or restrict liability for death or personal 
injury resulting from negligence.  In the case of other loss or 
damage, the exclusion or restriction of liability for negligence 
must satisfy UCTA’s reasonableness requirement; 

■ an exclusion or restriction of liability for fraud or fraudulent 
misrepresentation is unenforceable and should be carved out 
from any general exclusion of liability; 

■ exclusions or restrictions of liability for pre-contractual 
negligent or innocent misrepresentation must satisfy the 
requirement of reasonableness under UCTA; 

■ if the parties are dealing on written standard terms of 
business, any exclusion or restriction of liability for breach of 
contract must satisfy UCTA’s reasonableness requirement.  
Where business parties have a negotiated agreement, UCTA 
does not apply to exclusion/restriction of liability for breach 
of contract; and 

■ implied terms as to title to, and quiet possession of, assets 
cannot be excluded or restricted, while those relating to 
satisfactory quality, fitness for purpose and certain other 
matters can only be restricted in business-to-business 
contracts where this meets UCTA’s reasonableness 
requirement.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes; subject to the limitations set out in question 15.1 and the 
reasonableness test under UCTA.  
  

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

The choice for the ultimate determination of a dispute that arises 
under an outsourcing transaction is generally between court 
litigation and arbitration.  Court litigation remains the most common 
mechanism, in part because, unless the parties agree to another 
approach, they will be obliged to litigate by default.  However, 
arbitration is an increasingly popular method, particularly given that 
the process is confidential. 
Within dispute resolution provisions under outsourcing contracts, it 
is common for parties to include certain levels of “alternative 
dispute resolution” as preliminary steps to be taken in order to try to 
resolve a dispute before the final stage of litigation or arbitration.  
Such steps – which can be agreed to be either mandatory or optional 
– often include: 
■ one party giving notice to the other of the nature of the 

dispute; 
■ levels of commercial negotiation between the parties about 

the dispute, first at an operational level with the issue being 
escalated up to project managers, any relevant 
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by way of an IP licence within the scope of the outsourcing 
agreement.  The intention is that any use outside of those parameters 
will be prohibited. 
The parties will also have to consider what new IP rights may come 
into existence during the course of the outsourcing transaction 
(Foreground IP).  The outsourcing agreement will need to make 
provision for who will own the Foreground IP and what permission 
may have to be sought in order to make use of it. 

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

The Trade Secrets (Enforcement, etc.) Regulations 2018 came into 
force on 9 June 2018, implementing provisions of the Trade Secrets 
Directive in the UK. 
Under English law, parties will typically agree confidentiality 
provisions in the outsourcing agreement rather than relying on 
confidentiality protection at common law.  Confidentiality 
provisions in the agreement are likely to include: defining the know-
how, trade secrets and confidential information of each party; 
creating a contractual duty to maintain this information in 
confidence (subject to some typically agreed carve-outs); specifying 
its use within the scope of the IP licence (see question 14.1 above); 
and defining the duration of the confidentiality undertakings (for a 
fixed period or potentially indefinitely depending on the perceived 
value of the confidential information). 

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Assuming the parties have drafted the outsourcing agreement with 
an express licence covering the use of IP rights for a limited term 
(normally with reference to the duration of the outsourcing 
transaction), it is highly unlikely the supplier would retain any post-
termination rights. 
There could be an argument about the supplier’s ongoing use of IP 
in the event the outsourcing agreement is silent on IP rights, so the 
customer would be advised to carefully consider its IP position 
before entering into such an outsourcing agreement and then to 
address these issues expressly within its terms. 

14.4 To what extent can the customer gain access to the 
supplier’s know-how post-termination and what use 
can it make of it? 

The position is similar to that outlined in question 14.3, namely 
know-how will normally be within the scope of the IP licence 
between the parties and the customer will retain no ongoing right to 
use the supplier’s know-how post-termination.  
So as to ensure no ongoing use of know-how, the IP licence, as well 
as defining the scope of use, will normally make provision for the 
return and/or destruction of documents or other materials containing 
such know-how following termination of the outsourcing 
agreement.  As a practical measure, suppliers seeking to avoid 
ongoing use of their confidential know-how post-termination would 
be advised to take active steps to ensure compliance with these 
requirements.  
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

In general, in a business-to-business contract, the parties are free to 
exclude liability altogether, put a financial cap on liability, restrict 
the types of loss recoverable or remedies available and/or impose a 
short time limit for claims subject always to the following: 
■ under the Unfair Contracts Terms Act 1977 (UCTA), it is not 

possible to exclude or restrict liability for death or personal 
injury resulting from negligence.  In the case of other loss or 
damage, the exclusion or restriction of liability for negligence 
must satisfy UCTA’s reasonableness requirement; 

■ an exclusion or restriction of liability for fraud or fraudulent 
misrepresentation is unenforceable and should be carved out 
from any general exclusion of liability; 

■ exclusions or restrictions of liability for pre-contractual 
negligent or innocent misrepresentation must satisfy the 
requirement of reasonableness under UCTA; 

■ if the parties are dealing on written standard terms of 
business, any exclusion or restriction of liability for breach of 
contract must satisfy UCTA’s reasonableness requirement.  
Where business parties have a negotiated agreement, UCTA 
does not apply to exclusion/restriction of liability for breach 
of contract; and 

■ implied terms as to title to, and quiet possession of, assets 
cannot be excluded or restricted, while those relating to 
satisfactory quality, fitness for purpose and certain other 
matters can only be restricted in business-to-business 
contracts where this meets UCTA’s reasonableness 
requirement.  

15.2 Are the parties free to agree a financial cap on 
liability? 

Yes; subject to the limitations set out in question 15.1 and the 
reasonableness test under UCTA.  
  

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

The choice for the ultimate determination of a dispute that arises 
under an outsourcing transaction is generally between court 
litigation and arbitration.  Court litigation remains the most common 
mechanism, in part because, unless the parties agree to another 
approach, they will be obliged to litigate by default.  However, 
arbitration is an increasingly popular method, particularly given that 
the process is confidential. 
Within dispute resolution provisions under outsourcing contracts, it 
is common for parties to include certain levels of “alternative 
dispute resolution” as preliminary steps to be taken in order to try to 
resolve a dispute before the final stage of litigation or arbitration.  
Such steps – which can be agreed to be either mandatory or optional 
– often include: 
■ one party giving notice to the other of the nature of the 

dispute; 
■ levels of commercial negotiation between the parties about 

the dispute, first at an operational level with the issue being 
escalated up to project managers, any relevant 
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seamless cross-border services. 

With more than 20 years’ outsourcing experience, we have advised on some of the most complex and innovative outsourcing transactions 
undertaken anywhere in the world.  Our team is international and fully integrated, making us uniquely placed to support global and pan-European 
transactions. 

We advise clients throughout the lifecycle of an outsourcing relationship, from the initial structuring of a deal, through the procurement process, to 
contract negotiation, transition and implementation.  We have unparalleled expertise in advising on contract management issues and also regularly 
advise on re-tenderings and exit planning matters.  

We’re proud to have been identified as one of the world’s best outsourcing advisors in the IAOP’s Global Outsourcing 100 for the last six years and 
to have been awarded a place this year in the IAOP’s special ranking of the ‘Best of the World’s Best Outsourcing Advisors’. 

Mark is a partner in our Commercial Group and head of our 
International Outsourcing Group, based in London. 

He specialises outsourcing, long-term partnership and large-scale 
transformational projects. 

On outsourcing matters, he advises both customers and suppliers on 
a wide range of information technology (IT), communications and 
business process outsourcing (BPO) transactions.  He frequently acts 
on complex international and offshoring projects in this area and his 
clients include financial institutions and major corporates (particularly 
in the aerospace and defence and technology sectors), as well as a 
number of IT vendors. 

Mark has extensive experience of advising suppliers on a range of 
major public sector and security and defence technology projects and, 
in addition, regularly advises on systems integration, procurement,  
managed services transactions, cloud computing and e-commerce 
contracts and complex software licensing and development deals. 

Mark speaks regularly at industry events on outsourcing and 
commercial technology issues and is recognised as a 'Leading 
Individual' in the fields of outsourcing and major commercial contracts 
in the latest editions of the Chambers Guide to the UK Legal 
Profession and The Legal 500. 

steering/project committee and the parties’ executives if it 
cannot be solved within specific periods of time; and 

■ mediation, being a confidential process under which a neutral 
third party (who has no binding decision-making power) is 
appointed to attempt to facilitate the parties in reaching a 
negotiated settlement. 

It is also open for the parties to agree that disputes of a technical 
nature (or disputes that are particularly industry-specific) can be 
resolved by expert determination.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

There has been a great deal of activity in this area over the last few 
years, and English law continues to develop through successive 
decisions of the courts.  At present, there is no general duty of good 
faith and fair dealings in English contract law in all contracts.   
However, recent case law has suggested that in what the courts are 
increasingly labelling “relational contracts” an obligation of good 
faith may be implied. No one factor is determinative, but a contract 
is more likely to be considered relational if it involves a mutual 
intention to establish a long-term relationship, a high degree of 
communication and collaboration, the parties placing mutual trust 
and confidence in one another, significant investment and 
exclusivity. Although there is no direct authority on the point, an 
outsourcing contract could well fall within this category.  Given the 
uncertainty in this area, if the parties do not wish a duty of good faith 
to be implied, they should include an express term to this effect.  
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Chapter 23

Wiggin and Dana LLP

Mark Heaphy

Tamia Simonis

USA

1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No U.S. federal laws specifically regulate outsourcing contracts.  
Rather, they are governed by the law of contracts in each state and 
relevant state, or federal, statutes.  Combinations of state and federal 
legislation apply to various regulated industries (such as banking, 
insurance and healthcare) and to such important issues as data 
protection, employment and environmental protection, among 
others.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

A number of federal and state laws may apply depending upon the 
commercial context, including the services performed and the 
customer’s industry.  For example, both state and federal laws 
regulate debt collections, there are federal laws regulating 
telemarketing and the use of autodials, and there are state and 
federal laws which are applicable to such functions as processing of 
healthcare claims and mortgages.  Public contracts in the U.S. are 
highly specialised and regulated.  Bidding or tender procedures, and 
contract terms (sometimes dictated by regulations), may differ 
substantially from commercial practice.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Healthcare and related businesses, such as medical insurance and 
the manufacture and distribution of pharmaceuticals, are subject to 
various federal laws, including the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and the Health Information 
Technology for Economic and Clinical Health Act of 2009 
(HITECH), which, together with related regulations, apply to the 
protection of personal health information.  HIPAA created (a) the 
Privacy Rule or standards for the creation, use and disclosure of 
personal health information, and (b) the Security Rule or standards 

when personal health information is transmitted or maintained 
electronically.  These rules require “covered entities” (such as 
hospitals, pharmaceutical companies or medical insurers) to have 
“business associate agreements” with suppliers of related services 
that create, receive or transmit personal health information, and such 
suppliers are now directly regulated by HIPAA as “Business 
Associates”.  Other federal or state laws and regulations may apply 
in such regulated industries as banking, insurance and securities.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Parties are generally free to choose and negotiate choices of law and 
those choices are likely to be respected.  However, particular state 
laws may still apply to some issues within the particular state’s 
jurisdiction.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common structure involves a master contract between the 
principal customer and the principal supplier of services, supported 
by exhibits or schedules that define the scope of service, 
performance standards, pricing and other particulars (e.g., 
concerning transitional arrangements or transfers of personnel, 
among others).  Local or companion agreements may apply between 
the parties, or their affiliates, for the performance of services in 
other countries, with variations for those countries’ tax, 
employment, or other laws, currencies and other details.  Many 
variations are possible.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Many U.S. companies favour a competitive bidding process.  The 
buyer or customer may begin with a preliminary request for 
information (RFI) and follow with a detailed request for proposal 
(RFP), requiring bids against a set of detailed performance, 
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1 Regulatory Framework 

1.1 Are there any national laws or regulations that 
specifically regulate outsourcing transactions, either 
generally or in relation to particular types of 
outsourcing transactions (e.g. business process 
outsourcings, IT outsourcings, telecommunications 
outsourcings)? 

No U.S. federal laws specifically regulate outsourcing contracts.  
Rather, they are governed by the law of contracts in each state and 
relevant state, or federal, statutes.  Combinations of state and federal 
legislation apply to various regulated industries (such as banking, 
insurance and healthcare) and to such important issues as data 
protection, employment and environmental protection, among 
others.   

1.2 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken by government or public sector bodies? 

A number of federal and state laws may apply depending upon the 
commercial context, including the services performed and the 
customer’s industry.  For example, both state and federal laws 
regulate debt collections, there are federal laws regulating 
telemarketing and the use of autodials, and there are state and 
federal laws which are applicable to such functions as processing of 
healthcare claims and mortgages.  Public contracts in the U.S. are 
highly specialised and regulated.  Bidding or tender procedures, and 
contract terms (sometimes dictated by regulations), may differ 
substantially from commercial practice.   

1.3 Are there any additional legal or regulatory 
requirements for outsourcing transactions 
undertaken in particular industry sectors, such as for 
example the financial services sector?   

Healthcare and related businesses, such as medical insurance and 
the manufacture and distribution of pharmaceuticals, are subject to 
various federal laws, including the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and the Health Information 
Technology for Economic and Clinical Health Act of 2009 
(HITECH), which, together with related regulations, apply to the 
protection of personal health information.  HIPAA created (a) the 
Privacy Rule or standards for the creation, use and disclosure of 
personal health information, and (b) the Security Rule or standards 

when personal health information is transmitted or maintained 
electronically.  These rules require “covered entities” (such as 
hospitals, pharmaceutical companies or medical insurers) to have 
“business associate agreements” with suppliers of related services 
that create, receive or transmit personal health information, and such 
suppliers are now directly regulated by HIPAA as “Business 
Associates”.  Other federal or state laws and regulations may apply 
in such regulated industries as banking, insurance and securities.   

1.4 Is there a requirement for an outsourcing transaction 
to be governed by local law?  If it is not to be local 
law, is there any generally accepted norm relating to 
the choice of governing law? 

Parties are generally free to choose and negotiate choices of law and 
those choices are likely to be respected.  However, particular state 
laws may still apply to some issues within the particular state’s 
jurisdiction.   
 

2 Legal Structure 

2.1 What are the most common types of legal structure 
used for an outsourcing transaction? 

The most common structure involves a master contract between the 
principal customer and the principal supplier of services, supported 
by exhibits or schedules that define the scope of service, 
performance standards, pricing and other particulars (e.g., 
concerning transitional arrangements or transfers of personnel, 
among others).  Local or companion agreements may apply between 
the parties, or their affiliates, for the performance of services in 
other countries, with variations for those countries’ tax, 
employment, or other laws, currencies and other details.  Many 
variations are possible.   
 

3 Procurement Process 

3.1 What is the most common type of procurement 
process that is used to select a supplier? 

Many U.S. companies favour a competitive bidding process.  The 
buyer or customer may begin with a preliminary request for 
information (RFI) and follow with a detailed request for proposal 
(RFP), requiring bids against a set of detailed performance, 
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financial and other requirements, usually including a proposed form 
of master agreement.  Detailed negotiations then follow with one or 
more finalists, leading to a contract based upon the proposal, as 
refined through negotiation.  Many contracts, however, are 
negotiated without competitive bidding, especially where there are 
ongoing business relationships between organisations.   
 

4 Term of an Outsourcing Agreement 

4.1 Does national or local law impose any maximum or 
minimum term for an outsourcing contract? 

No; although terms of five to seven years are common, sometimes 
with extensions by mutual agreement or, at the customer’s request, 
upon the terms then in effect (often with cost of living, foreign 
exchange or other financial adjustments).   

4.2 Does national or local law regulate the length of the 
notice period that is required to terminate an 
outsourcing contract? 

The parties are free to negotiate notice periods.  In cases of default 
termination, notice and cure periods of at least 30 days are common 
and usually followed by an orderly disengagement that may take 
months, and sometimes a year or more, depending upon the scale 
and complexity of the relationship.  Notice periods for termination 
without cause (for “convenience”) are typically much longer (e.g., 
180 days), depending upon the scale and complexity of the 
relationship, so that there is adequate time to assure an orderly 
transfer of knowledge, data, operations and sometimes personnel.  
Such convenience terminations usually involve payment of a fee to 
the supplier to cover unamortised or upfront investments, 
redeployment of personnel, disposal of assets that cannot be 
repurposed and some reasonable portion of unrealised profit due to 
the premature termination of the relationship.   
 

5 Charging 

5.1 What are the most common charging methods used in 
outsourcing transactions? 

Many methods are available, ranging from fixed charges to “cost 
plus” methods (tied to the supplier’s costs), but the most common 
methods involve variable charges tied to resource consumption 
(such as numbers of devices or users, volumes of data or storage) or 
levels of effort (such as numbers of staff, full-time equivalents, 
chargeable hours, volumes of transactions or other activities).  
Charges for transitions to outsourced operations are often fixed, but 
allocated, among a number of phases or milestones.  Similar 
methods are sometimes used for major projects such as the 
implementation of new systems.  Contracts provide a variety of 
methods for adjustments, including incremental charges or credits 
for increases or reductions in volumes of service or resource 
consumption, change orders for various contingencies (with pricing 
for net adjustments tied to contract rates or similar criteria) and 
equitable adjustments (tied to levels of effort and resource usage) 
for large swings in levels of activity.  Negotiated cost-of-living and 
foreign exchange adjustments may also apply.   

5.2 What other key terms are used in relation to costs in 
outsourcing transactions? 

Other important cost-related terms may include provisions for 
expenses that may be absorbed by the supplier or passed through to 
the customer, as well as the cost of changing regulatory 
requirements.  Suppliers will not disclose their internal costs (other 
than expenses passed through to the customer).  Suppliers require 
compensation for changes caused by factors outside of their control, 
such as changes in laws, new or different customer requirements 
(such as customer policy or technology changes) or additional 
resources required to accommodate customer mergers or 
acquisitions.   
 

6 Transfer of Assets 

6.1 What formalities are required to transfer, lease or 
license assets on an outsourcing transaction? 

Asset transfers are much less common than formerly.  Assignments 
or other transfers of equipment leases, software licences and other 
contracts should be effected in writing, often require consents and 
may require payment of a charge to the lessor, licensor or other third 
parties.  Sales of tangible property (other than land and buildings) 
may be effected through bills of sale.   

6.2 What are the formalities for the transfer of land? 

Transfers of land and buildings are comparatively rare in 
outsourcing transactions.  Leased facilities may be transferred 
through a sublease or a written assignment of the lease.  Title to land 
and buildings is transferred by deeds, which are recorded in public 
records.  Specialist local advice is essential, not only about title and 
other formalities, but also potential environmental liabilities which 
may pass to new occupants, operators or owners of land and 
buildings.   

6.3 What post-completion matters must be attended to? 

The most important post-completion activity is the transfer of 
operations to the supplier, generally according to a detailed 
transition plan. Consents to assignments, transfers of software 
licences or other transferred contracts are often obtained during the 
transition period that follows signing and precedes commencement 
of service by the supplier of outsourced services.  Formalities 
concerning transfers of major assets (such as land and buildings) are 
generally completed at the time of closing.   

6.4 How is the transfer registered? 

Land titles are not registered in the United States.  Rather, state 
recording laws provide for the recording in public records of deeds, 
mortgages and other instruments affecting title in land.  Transfers of 
patents, trademarks and copyrights (rare in outsourcing) are effected 
through recording or registration at the U.S. Patent and Trademark 
Office or U.S. Copyright Office.   
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7 Employment Law 

7.1  When are employees transferred by operation of law? 

In the United States, unlike the European Union, employees 
displaced or otherwise affected by outsourcing do not transfer to the 
outsourcer by operation of law.  In the absence of an employment 
contract or collective bargaining agreement, U.S. companies’ staff 
are generally employed at will, and may be terminated upon notice 
and without cause or statutory severance obligations (although, in 
practice, many employers provide reasonable notice and severance 
pay according to their policies).  When employees transfer to an 
outsourcer, they are severed by the customer and receive conditional 
offers of employment from the outsourcer, which is effective when 
the agreement takes effect (often for comparable pay and benefits, 
but such details are negotiable).  Various state and federal statutes 
may be relevant, including those concerning maternity and other 
leave, pensions, plant closures, discrimination and other unfair 
practices and collective bargaining.  State laws may treat at-will 
employment as an unwritten contract with corresponding liability 
for wrongful discharges.  Expert advice is essential.   

7.2 On what terms would a transfer by operation of law 
take place? 

There are no transfers by operation of law.   

7.3 What employee information should the parties 
provide to each other? 

Disclosures of aggregated, anonymised information are common, 
subject to applicable privacy laws and the companies’ own policies, 
but must be sufficient to understand costs.  Many states have privacy 
laws with respect to information that is contained in, or which 
should be contained in, personnel files.  Some of those laws have 
exceptions for vendors retained by employers to maintain such files; 
however, state statutes should be checked before proceeding.  
Individual consent may be required for personal data concerning 
employees.  Confidential personnel policies (such as evaluations 
and disciplinary records) are not disclosed.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In the United States, employers may generally discharge employees 
at will and without cause in order to reduce work forces and for 
other purposes.  However, as in many countries, discrimination 
based on age, disability, race, religious beliefs, sex, national origin 
and other improper reasons is prohibited by law.   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, in order to ease transitions and assure high rates of acceptance, 
suppliers employing their customers’ former employees may choose 
to match or approximate former pay and benefits, or otherwise 
compensate the transferring employees at least for a transitional 
period.  For example, incentive payments may be offered (and 
subsidised by the customer) in order to motivate employees to 
remain through a transition period.   

7.6 Are there any pensions considerations? 

Yes.  Pension benefits are governed by a comprehensive federal 
statute, the Employee Retirement Income Security Act of 1974.  
Expert advice is often required concerning dispositions and 
transfers of amounts held in various kinds of retirement plans and 
accounts.   

7.7 Are there any offshore outsourcing considerations? 

U.S. companies enjoy considerable freedom to have outsourced 
services performed outside the United States.  Public agencies and 
some private companies may, for policy or regulatory reasons (or 
both), require that services be performed, or data maintained, within 
the United States.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Unlike the European Union, and other jurisdictions with 
comprehensive approaches to privacy, the United States takes a 
piecemeal approach, with a multitude of overlapping state and 
federal laws, based on specific industries or categories of data.  
Overall, legal requirements are often as stringent as, and in some 
cases more stringent than, comparable laws in other countries.  
Some laws involve potential liability to data subjects and other 
private parties, as well as fines and civil penalties payable to public 
authorities.  Data security is pivotal to successful outsourcing 
arrangements, particularly when the information involved contains 
personal data.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

In the United States, data security is regulated at the federal and 
state level.  At the federal level, if the services address financial 
services or healthcare, for example, the parties must fulfil the 
conditions laid down by the Gramm-Leach-Bliley Act and HIPAA 
and HITECT, respectively.  The various states have their own 
myriad laws protecting individual categories of personal data in 
different ways.  Moreover, in global transactions, EU and other 
jurisdictions’ regulations must also be complied with.  Hence, 
parties typically include detailed instructions for the handling, 
storage, treatment and destruction of data.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

State sales and use taxes sometimes apply to sales or leases of 
equipment and other assets from the services recipient to the 
outsourcing service provider.  Outsourced services may also be 
subject to sales and use taxes and, depending on the state, such 
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7 Employment Law 

7.1  When are employees transferred by operation of law? 

In the United States, unlike the European Union, employees 
displaced or otherwise affected by outsourcing do not transfer to the 
outsourcer by operation of law.  In the absence of an employment 
contract or collective bargaining agreement, U.S. companies’ staff 
are generally employed at will, and may be terminated upon notice 
and without cause or statutory severance obligations (although, in 
practice, many employers provide reasonable notice and severance 
pay according to their policies).  When employees transfer to an 
outsourcer, they are severed by the customer and receive conditional 
offers of employment from the outsourcer, which is effective when 
the agreement takes effect (often for comparable pay and benefits, 
but such details are negotiable).  Various state and federal statutes 
may be relevant, including those concerning maternity and other 
leave, pensions, plant closures, discrimination and other unfair 
practices and collective bargaining.  State laws may treat at-will 
employment as an unwritten contract with corresponding liability 
for wrongful discharges.  Expert advice is essential.   

7.2 On what terms would a transfer by operation of law 
take place? 

There are no transfers by operation of law.   

7.3 What employee information should the parties 
provide to each other? 

Disclosures of aggregated, anonymised information are common, 
subject to applicable privacy laws and the companies’ own policies, 
but must be sufficient to understand costs.  Many states have privacy 
laws with respect to information that is contained in, or which 
should be contained in, personnel files.  Some of those laws have 
exceptions for vendors retained by employers to maintain such files; 
however, state statutes should be checked before proceeding.  
Individual consent may be required for personal data concerning 
employees.  Confidential personnel policies (such as evaluations 
and disciplinary records) are not disclosed.   

7.4 Is a customer/supplier allowed to dismiss an 
employee for a reason connected to the outsourcing? 

In the United States, employers may generally discharge employees 
at will and without cause in order to reduce work forces and for 
other purposes.  However, as in many countries, discrimination 
based on age, disability, race, religious beliefs, sex, national origin 
and other improper reasons is prohibited by law.   

7.5 Is a supplier allowed to harmonise the employment 
terms of a transferring employee with those of its 
existing workforce? 

Yes, in order to ease transitions and assure high rates of acceptance, 
suppliers employing their customers’ former employees may choose 
to match or approximate former pay and benefits, or otherwise 
compensate the transferring employees at least for a transitional 
period.  For example, incentive payments may be offered (and 
subsidised by the customer) in order to motivate employees to 
remain through a transition period.   

7.6 Are there any pensions considerations? 

Yes.  Pension benefits are governed by a comprehensive federal 
statute, the Employee Retirement Income Security Act of 1974.  
Expert advice is often required concerning dispositions and 
transfers of amounts held in various kinds of retirement plans and 
accounts.   

7.7 Are there any offshore outsourcing considerations? 

U.S. companies enjoy considerable freedom to have outsourced 
services performed outside the United States.  Public agencies and 
some private companies may, for policy or regulatory reasons (or 
both), require that services be performed, or data maintained, within 
the United States.   
 

8 Data Protection Issues and Information 
Security 

8.1 What are the most material legal or regulatory 
requirements and issues concerning data security 
and data protection that may arise on an outsourcing 
transaction?  

Unlike the European Union, and other jurisdictions with 
comprehensive approaches to privacy, the United States takes a 
piecemeal approach, with a multitude of overlapping state and 
federal laws, based on specific industries or categories of data.  
Overall, legal requirements are often as stringent as, and in some 
cases more stringent than, comparable laws in other countries.  
Some laws involve potential liability to data subjects and other 
private parties, as well as fines and civil penalties payable to public 
authorities.  Data security is pivotal to successful outsourcing 
arrangements, particularly when the information involved contains 
personal data.   

8.2 Are there independent legal and/or regulatory 
requirements concerning information security? 

In the United States, data security is regulated at the federal and 
state level.  At the federal level, if the services address financial 
services or healthcare, for example, the parties must fulfil the 
conditions laid down by the Gramm-Leach-Bliley Act and HIPAA 
and HITECT, respectively.  The various states have their own 
myriad laws protecting individual categories of personal data in 
different ways.  Moreover, in global transactions, EU and other 
jurisdictions’ regulations must also be complied with.  Hence, 
parties typically include detailed instructions for the handling, 
storage, treatment and destruction of data.   
 

9 Tax Issues 

9.1 What are the tax issues on transferring the 
outsourced business – either on entering into or 
terminating the contract? 

State sales and use taxes sometimes apply to sales or leases of 
equipment and other assets from the services recipient to the 
outsourcing service provider.  Outsourced services may also be 
subject to sales and use taxes and, depending on the state, such 
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services may be taxable where the services are provided or where 
the service recipient resides.  Generally, parties to outsourcing 
agreements agree to pay taxes on their own assets and net income 
taxes in their own jurisdiction, and customers agree to pay or 
reimburse any sales, use or similar tax upon the services or charges, 
even if the tax is assessed upon the supplier as seller of the service.   

9.2 Is there any VAT leakage on the supply of services 
under the outsourcing contract?   

The United States does not have a value-added tax.   

9.3 What other tax issues may arise? 

When services are performed offshore, or in support of a U.S. 
company’s worldwide operations, complex tax questions may arise 
concerning withholding, value-added and other taxes.   
 

10 Service Levels 

10.1 What is the usual approach with regard to service 
levels and service credits? 

Service levels are documented as a set of objective metrics 
measured and reported at regular intervals, typically monthly.  
Unexcused failures to achieve service levels following some initial 
stabilisation or burn-in period generally bear financial consequences 
in the form of credits assessed against the supplier’s charges, and 
generally computed as a percentage of those charges, subject to an 
overall ceiling (negotiable, but commonly 8–12% of monthly 
charges).  Initial service levels may be based upon the customer’s 
historic performance (if adequately documented and confirmed 
during a validation period) or established through a baselining 
period where the supplier’s actual performance is measured.  
Credits may often be offset through incentives (or “earn-backs”) 
tied to consistent, good or superior performance.   
 

11 Customer Remedies 

11.1 What remedies are available to the customer under 
general law if the supplier breaches the contract? 

When contracts are breached, customers may recover direct, 
compensatory damages and, in appropriate cases, seek injunctions 
or other equitable remedies, if money damages are inadequate and 
other usual criteria are satisfied.  Liability for damages is invariably 
subject to negotiated limits (discussed below).   

11.2 What additional protections could be included in the 
contract documentation to protect the customer? 

Contracts commonly provide a variety of remedies, in addition to 
the recovery of damages.  They may include rights to: 
(a) collect credits for unexcused failures to meet service levels or 

timely complete phases of the initial transition; 
(b) terminate the contract, wholly or partially, if a material 

breach is not cured within the relevant notice and cure period 
(and material breach may include various specific examples, 
such as excessive numbers of unexcused service level 
failures); 

(c) withhold disputed charges (often subject to a negotiated 
ceiling); 

(d) require removal of unsatisfactory subcontractors or staff (in 
the latter case, only for lawful and legitimate reasons); 

(e) require performance of corrective work; and 
(f) measure the supplier’s charges against the current 

marketplace through an independent benchmark.  If the 
supplier’s charges fall outside an agreed competitive range, 
based on a normalised comparison with a peer sample, there 
may be a termination right with a reduced convenience 
termination charge.   

11.3 What are the typical warranties and/or indemnities 
that are included in an outsourcing contract? 

Outsourcing contracts commonly contain a variety of warranties 
concerning the quality and efficiency of the service, the training and 
experience of staff and other matters.  There are often mutual 
indemnities for a range of potential third party claims, such as 
infringement of intellectual property rights, bodily injury to or death 
of individuals, damage to tangible property, employment-related 
claims by displaced or transferred employees, taxation, and 
breaches of confidentiality and other obligations.  The indemnitor’s 
liability is generally limited proportionally to the extent of the 
indemnitor’s fault, and in infringement cases, the indemnitor is 
generally not responsible for an indemnitee’s infringing software, 
processes or specifications, unauthorised modifications or misuse of 
materials supplied by the indemnitor.  All of these obligations, like 
the warranties and indemnities themselves, are established by 
contract and are negotiable.  Implied warranties are commonly 
disclaimed.   
 

12 Insurance 

12.1 What types of insurance should be considered in 
order to cover the risks involved in an outsourcing 
transaction? 

Customers commonly require that suppliers obtain and provide 
proof of various kinds of insurance coverage.  Specific requirements 
vary, depending upon the particular outsourced service and other 
circumstances, including the cost and availability of coverage for 
novel risks and the scope of coverage under such conventional 
policies as commercial general liability insurance (CGL).  Many 
suppliers meet at least some of these requirements through self-
insurance.   
 

13 Termination 

13.1 How can a party to an outsourcing agreement 
terminate the agreement without giving rise to a claim 
for damages from the terminated party? 

Outsourcing contracts typically include provisions for default 
termination (if material breaches are not cured within applicable 
notice and cure periods) and termination without cause (for the 
customer’s “convenience”) and a limited number of other 
circumstances (such as inability to restore service within a 
reasonable time after a force majeure event or failure to agree upon 
price, or other adjustments, after a benchmark determination that the 
supplier’s charges exceed some reasonable threshold above then-
current market rates).  In cases of default termination, however, the 
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parties may have competing claims of damages for breach, 
depending upon the circumstances.  Suppliers’ termination rights 
are commonly restricted to non-payment and other limited 
circumstances (e.g., customer breach of confidentiality or 
misappropriation of the supplier’s intellectual property).   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  The termination rights referred to above are created by contract 
and are negotiable.  Issues likely to be negotiated include: 
termination charges (where relevant); notice and cure periods; 
materiality thresholds; and the varieties of breach and other 
circumstances that may justify termination.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not. 
   

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Specific arrangements vary considerably, depending upon the 
function outsourced, the extent of any anticipated new development 
and the extent to which services depend upon software, or other 
technology or intellectual property, provided by one party or the 
other.  Generally, each party will license its intellectual property to 
the other to the extent necessary for performance or receipt of 
services, and each party will own the improvements to its 
intellectual property.  Suppliers may agree to transfer some 
intellectual property rights in new developments specifically created 
for the particular customer (excluding, of course, supplier 
intellectual property that may be incorporated in any new 
developments), so long as the supplier can continue to perform 
similar services for other customers.  Robotics and machine learning 
have further complicated the intellectual property discussion, and 
market norms are still evolving, but the trend is towards supplier 
ownership with broad customer licence rights.   
Rights transferred, the scope of licences granted or reserved, and 
other particulars are typically intensely negotiated.  Suppliers 
generally retain ownership in developments using their methods, 
processes, tools and other technologies that may occur during the 
course of performance, but are not created expressly for the 
particular customer, as well as all rights in commercial software and 
service offerings.  Suppliers usually permit customers to use their 
intellectual property following conclusion of the contract, to the 
extent their intellectual property is incorporated in new 
developments delivered to the customer (and then only in 
connection with the customer’s use of such new developments) or 
when offered in the market as a commercial product or service 
(subject to standard terms and conditions, including licence fees).  
Proprietary tools, used for internal operations or offered only as part 
of service offerings, are not typically available after contracts 
expire.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Forty-seven of the 50 U.S. states have codified common law 
protection of trade secrets by adopting the Uniform Trade Secrets 
Act, which protects information including formulae, patterns, 
compilations, programs, devices, techniques or processes that 
derive independent economic value from not being generally known 
or readily ascertainable and are the subject of reasonable efforts to 
maintain secrecy.  State courts may enjoin misappropriation and, in 
appropriate cases, award damages for misappropriation.  A federal 
statute, the Defend Trade Secrets Act of 2016, empowered federal 
courts to protect trade secrets, including (in certain cases) through 
seizure of property in order to prevent dissemination of 
misappropriated trade secrets.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Outsourcing licences commonly contain extensive, heavily 
negotiated licences and disclaim implied licences.  Suppliers’ rights 
to use the customer’s software, confidential information and other 
intellectual property commonly end when the contract concludes 
(apart from normal rights to use residual knowledge retained in the 
unaided memories of the supplier’s employees).   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Suppliers’ commercial software is commonly available on standard 
terms after service contracts conclude.  Other tools and technologies 
incorporated in service offerings, or used for the suppliers’ internal 
operations, are much less likely to be made available, but 
commercial substitutes are commonly available.  Arrangements for 
disengagement support (or “termination assistance”) help to assure 
an orderly reverse transition to another supplier or the customer’s 
internal operations through cooperation in transfers of data, 
knowledge and sometimes personnel, as well as support for an exit 
plan.  Contracts generally permit customers to use suppliers’ know-
how and other supplier intellectual property after expiration or 
termination, if it is incorporated in new developments or deliverable 
items provided during the contract term.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

U.S. law and courts generally respect contractual limitations upon 
sophisticated parties’ liability in commercial contracts.  Ceilings 
upon total liability, exclusions of indirect or consequential damages 
and other limitations are generally enforceable; but liability for 
intentional wrongdoing (e.g., fraud) cannot be limited by contract.   
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parties may have competing claims of damages for breach, 
depending upon the circumstances.  Suppliers’ termination rights 
are commonly restricted to non-payment and other limited 
circumstances (e.g., customer breach of confidentiality or 
misappropriation of the supplier’s intellectual property).   

13.2 Can the parties exclude or agree additional 
termination rights? 

Yes.  The termination rights referred to above are created by contract 
and are negotiable.  Issues likely to be negotiated include: 
termination charges (where relevant); notice and cure periods; 
materiality thresholds; and the varieties of breach and other 
circumstances that may justify termination.   

13.3 Are there any mandatory local laws that might 
override the termination rights that one might expect 
to see in an outsourcing contract? 

No, there are not. 
   

14 Intellectual Property 

14.1 How are the intellectual property rights of each party 
protected in an outsourcing transaction? 

Specific arrangements vary considerably, depending upon the 
function outsourced, the extent of any anticipated new development 
and the extent to which services depend upon software, or other 
technology or intellectual property, provided by one party or the 
other.  Generally, each party will license its intellectual property to 
the other to the extent necessary for performance or receipt of 
services, and each party will own the improvements to its 
intellectual property.  Suppliers may agree to transfer some 
intellectual property rights in new developments specifically created 
for the particular customer (excluding, of course, supplier 
intellectual property that may be incorporated in any new 
developments), so long as the supplier can continue to perform 
similar services for other customers.  Robotics and machine learning 
have further complicated the intellectual property discussion, and 
market norms are still evolving, but the trend is towards supplier 
ownership with broad customer licence rights.   
Rights transferred, the scope of licences granted or reserved, and 
other particulars are typically intensely negotiated.  Suppliers 
generally retain ownership in developments using their methods, 
processes, tools and other technologies that may occur during the 
course of performance, but are not created expressly for the 
particular customer, as well as all rights in commercial software and 
service offerings.  Suppliers usually permit customers to use their 
intellectual property following conclusion of the contract, to the 
extent their intellectual property is incorporated in new 
developments delivered to the customer (and then only in 
connection with the customer’s use of such new developments) or 
when offered in the market as a commercial product or service 
(subject to standard terms and conditions, including licence fees).  
Proprietary tools, used for internal operations or offered only as part 
of service offerings, are not typically available after contracts 
expire.   

14.2 Are know-how, trade secrets and other business 
critical confidential information protected by local 
law? 

Forty-seven of the 50 U.S. states have codified common law 
protection of trade secrets by adopting the Uniform Trade Secrets 
Act, which protects information including formulae, patterns, 
compilations, programs, devices, techniques or processes that 
derive independent economic value from not being generally known 
or readily ascertainable and are the subject of reasonable efforts to 
maintain secrecy.  State courts may enjoin misappropriation and, in 
appropriate cases, award damages for misappropriation.  A federal 
statute, the Defend Trade Secrets Act of 2016, empowered federal 
courts to protect trade secrets, including (in certain cases) through 
seizure of property in order to prevent dissemination of 
misappropriated trade secrets.   

14.3 Are there any implied rights for the supplier to 
continue to use licensed IP rights post-termination 
and can these be excluded from the agreement? 

Outsourcing licences commonly contain extensive, heavily 
negotiated licences and disclaim implied licences.  Suppliers’ rights 
to use the customer’s software, confidential information and other 
intellectual property commonly end when the contract concludes 
(apart from normal rights to use residual knowledge retained in the 
unaided memories of the supplier’s employees).   

14.4 To what extent can the customer gain access to the 
supplier's know-how post-termination and what use 
can it make of it? 

Suppliers’ commercial software is commonly available on standard 
terms after service contracts conclude.  Other tools and technologies 
incorporated in service offerings, or used for the suppliers’ internal 
operations, are much less likely to be made available, but 
commercial substitutes are commonly available.  Arrangements for 
disengagement support (or “termination assistance”) help to assure 
an orderly reverse transition to another supplier or the customer’s 
internal operations through cooperation in transfers of data, 
knowledge and sometimes personnel, as well as support for an exit 
plan.  Contracts generally permit customers to use suppliers’ know-
how and other supplier intellectual property after expiration or 
termination, if it is incorporated in new developments or deliverable 
items provided during the contract term.   
 

15 Liability 

15.1 To what extent can a party limit or exclude liability 
under national law? 

U.S. law and courts generally respect contractual limitations upon 
sophisticated parties’ liability in commercial contracts.  Ceilings 
upon total liability, exclusions of indirect or consequential damages 
and other limitations are generally enforceable; but liability for 
intentional wrongdoing (e.g., fraud) cannot be limited by contract.   
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15.2 Are the parties free to agree a financial cap on 
liability? 

Yes, although they cannot limit liability for their own intentional 
wrongdoings.  Details are intensely negotiated, and negotiated 
outcomes vary considerably, but, in general, contracts for 
outsourced services: 
(a) preclude recovery of consequential, indirect and punitive 

damages, as well as lost profits, lost revenue, reputational 
harm, loss of good will, unrealised savings and other business 
losses;  

(b) limit recovery of damages for breach of the contract and other 
claims related to the contract to an overall ceiling, often 
(though not necessarily) an amount equal to 12 months’ 
service charges (excluding applicable taxes and reimbursable 
expenses); and 

(c) permit recovery in excess of the foregoing limits for certain 
remote, unusual risks, such as: claims of intentional 
wrongdoing (e.g., fraud), gross negligence (generally 
involving blatant disregard for legal duties and the rights of 
others), or certain indemnified claims by third parties (e.g., 
infringement and bodily injury).   

 

16 Dispute Resolution 

16.1 What are the main methods of dispute resolution 
used? 

Most contracts provide for confidential consultations between the 
parties’ management and then, if necessary, adjudication of disputes 
by the courts or through binding arbitration.  When arbitration is 
agreed, the parties may reserve disputes concerning confidentiality, 
intellectual property rights and claims arising in third party 
litigation for decision by the courts.  Jurisdiction requires some 
factual nexus to the place of adjudication, and contracts often 
specify jurisdiction and venue (often at the location of one of the 
parties).  Arbitration is subject to the Federal Arbitration Act and 
state arbitration laws; and the U.S. is a party to the New York 
Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards.   
 

17 Good Faith 

17.1 Is there any overriding requirement for a customer 
and supplier to act in good faith and to act fairly 
according to some objective test of fairness or 
reasonableness under general law? 

In many U.S. states, the common law implies into contracts an 
obligation to deal fairly and in good faith.  Some contracts make this 
explicit and may add an express obligation to act reasonably.   
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