
EU countries had until 17 December 2021 to implement the EU Whistleblower Directive (the Directive).  However, to

date only a few countries have implemented the Directive and this has caused uncertainty amongst multinationals

operating in the EU. In our recent international employment webinar, we looked at the current state of play on the

implementation of the Directive, and its impact on employers. In this article, we summarise the key takeaways from

that session.

Overview of the Directive 
The purpose of the Directive is to create a minimum EU-wide standard to ensure that employees who have

knowledge of potential breaches of EU law can freely report their concerns without fear of potential retaliation by their

employer. Article 19 provides a long list of forms of retaliation which fall under this remit. This includes suspension

and dismissal, but also less obvious forms of retaliation, such as a negative performance review or withholding

training. Article 21 contains a presumption in favour of the potential whistleblower if they face a detriment, and this

reverses the burden of evidence in relation to possible retaliation measures.

A key focus of the Directive is regulating how companies operate reporting channels. This includes an obligation on

employers to respond within seven days of a report, and to follow up on reports within three months. The Directive

also requires companies with more than 50 employees and all legal entities in the public sector to implement internal

whistleblowing reporting structures. Employers with between 50 and 249 employees have until 2023 to implement

these channels. There has been some uncertainty amongst employers around who counts towards this threshold.

The Directive only takes into account the number of employees per legal entity, not on an aggregated basis if there

are various entities in the same country. However, we will need to see how each member state implements this.

Whilst the Directive's scope is limited to protecting those who report breaches of EU law, member states can broaden

this scope in their implementing legislation. We have already begun to see this with some of the member states that

have implemented or submitted draft legislation to their national parliaments. 

Update on implementation 
Even though the deadline for implementation has now passed, the vast majority of member states are yet to pass

their local implementing legislation. At the time of writing, the list of countries where local legislation has been

implemented is short, featuring only Denmark and Sweden, with Slovakia to join in May 2022 and Portugal in June

2022. On the opposite end of the scale, many member states, such as Greece, Spain and Austria, have yet to even

propose their domestic legislation. In other countries, including France, Poland and Belgium, a domestic bill has been

proposed but currently remains pending. As the road to implementation differs per country, the exact timing of the

February 11, 2022

EU Whistleblowing Directive –
where we are now and the
impact on global employers

1



remainder of the legislative process is unknown at this stage. However, it should be noted that the Directive has been

directly applicable in all member states since 17 December 2021, notwithstanding the lack of legislation. Further,

many of these countries do already have their own local regime in place to protect whistleblowers. 

Challenges for EU employers
As mentioned, the Directive sets out the minimum requirements for whistleblowing, but each member state can elect

to apply higher degrees of protection. These variations in local law can create difficulties for multinational employers

who want to apply a consistent approach across all their regions.  Some of the key challenges are: 

Impact on multinational employers outside the EU 
The UK has had its own whistleblowing legislation for some time. The Public Interest Disclosure Act 1998 came into

force on 2 July 1999, and provides protection for workers reporting malpractices by their employers, or third parties

against victimisation or dismissal. The focus of the UK legislation has always been on ensuring that individuals are

protected after they have raised their concerns. There is no equivalent requirement to implement reporting channels

of the kind envisaged by the Directive, although this is a regulatory requirement in the UK financial services sector. 

In the US, there are numerous federal and state whistleblowing laws, and many employers have their own written

policies. In practice, many of these do have some focus on ensuring employees are aware of how and where they can

report any concerns of violations. 

The breadth of the language in the Directive may set some expectation of wider implications on non-EU countries,

notwithstanding that they are not themselves implementing the Directive. However, in countries where implementing

legislation has been enacted, such as Sweden and Denmark, we are not seeing the local provisions setting out a

remedy for individuals outside those countries. So whilst it is theoretically possible that the Directive protections could

find their way to the UK or US as third party nationals, by means of a challenge to the narrow scope of local

implementing legislation, in practical terms it seems unlikely this will arise, at least in the short term. We do expect to

see an increase in reporting channels being introduced by UK employers as the practical influence of the European

experience is felt.

How we can help
The complexity of managing whistleblowing is increasing rapidly, especially for global companies. Beyond the EU

Directive, many jurisdictions will have other local law requirements to which multinationals need to pay attention.

Dentons operates in more than 80 different jurisdictions globally. If you require any advice regarding the

implementation and management of your whistleblowing management system, we will be able to help you navigate

this tricky area.

Classification of reports: Not all reports received will qualify under the Directive or local law (e.g. reports on

breach of internal policy). The Directive does not give any solutions to how these reports should be treated.
•

Anonymity: The Directive leaves it to each member state to decide whether or not it requires the processing of

anonymous reports. 
•

A variety of channels depending on jurisdiction: The number of required channels can differ by jurisdiction (e.g.

in Spain employers are required to set up a separate harassment channel).
•
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If you would like a recording of our webinar on this topic, or to receive an invite to our next webinar, please get in

touch . 
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