
Implementing Value-Based Fees���
Practical Advice and a Chance to Practice	


Lisa Damon (Seyfarth Shaw) 
Steven Greenspan (UTC) 
Kathy Kirmayer (AAR) 
… and a host of facilitators 



Evolving Definition of Success	
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=  Law Departments taking a leading 
role to provide direction, continuity 
and coordination 
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Cycle Times, Lower Spend	
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Value	  Based	  Billing	  
Principles	  and	  Structures	  



VBB	  Agenda	  

1.  What?	  
2.  Why?	  
3.  How?	  
4.  When?	  
5.  Why	  Not?	  
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What	  is	  value-‐based	  billing?	  

	  
Any	  fee	  arrangement	  in	  which	  you	  …	  

(examples	  to	  come)	  
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Cost	  to	  provide	  the	  service	  is	  one	  consideraEon,	  but	  not	  

only	  consideraEon	  

Focus	  on	  “value”	  
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How important 
is this matter 
to the business 
compared to 

other matters? What impact 
could outcome 

have on 
business? 

What are the 
business risks or 
potential benefits 
associated with 
the matter? 



What	  is	  not	  value-‐based	  billing?	  

•  Rate	  discounts	  (incl.	  volume	  discounts)	  
•  Blended	  rates	  
•  Not-‐to-‐exceed	  fee	  caps	  
•  Mere	  budgets	  
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“I	  bargained	  for	  really	  low	  hourly	  rates…	  
…why	  are	  my	  bills	  sEll	  so	  high…!?”	  
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QUICK	  QUIZ	  

	  
Q:  When is a flat fee really not a value-based 
fee? 

	  
A:  When it is calculated based exclusively on 
predicted SVOT. 
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Why	  value-‐based	  billing?	  	  

A	  means	  to	  a	  means	  to	  some	  really	  good	  ends.	  
	  
VBB	  requires…	  
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Alignment	  of	  interests	  leads	  to…	  

1.  Results	  that	  match	  true	  goals	  =	  be3er	  results.	  
2.  IncenEves	  to	  increase	  efficiency	  &	  improve	  

processes	  =	  sustainable	  reduc8on	  in	  spend.	  
3.  	  Risk-‐sharing	  
4.  	  Improved	  rela8onship	  

–  Reduced	  stress	  
–  BeUer-‐directed	  management	  Eme	  
–  Increased/deeper	  partnership	  
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Where	  does	  risk	  fit?	  
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Cost	  risk	  
Outcome	  risk	  



Old	  World	  
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New	  World-‐	  
Risk	  Judo	  

•  Use	  risk-‐sharing	  to	  achieve	  alignment	  
•  Conscious	  and	  explicit	  outcome	  and	  cost	  risk	  
allocaEon	  
–  IdenEfy	  risks	  	  

• Who	  defines?	  
–  IdenEfy	  opEons	  
– Make	  choices	  and	  allocate	  risks.	  
– Then	  price	  accordingly.	  
– Commit	  to	  stand	  by	  choice.	   15	  



[Why]	  is	  “why”	  sEll	  a	  quesEon?	  
–  It	  Ain’t	  Broke.	  

•  Don’t	  mess	  with	  success…2d	  guessing…support	  from	  The	  
Top…?	  

–  We	  Here	  At	  [x]	  Don’t	  Do	  VBB.	  
•  My	  law	  firms	  hate	  it/never	  raise	  it/won’t	  do	  it.	  

–  How	  to	  define	  success…no	  “should	  cost”	  data…?	  
–  Bad	  first-‐date	  experiences*	  
–  Lack	  of	  training	  or	  tools	  (models,	  templates,	  how-‐to’s)	  
–  No	  Eme	  
	  
…and…..	  
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[Why]	  is	  “why”	  sEll	  a	  quesEon?	  
“VBB	  may	  be	  fine	  for	  commodity	  work,	  but	  my	  
ma5er	  is	  too…	  
	  

…unpredictable 
…complicated 
…important and risky 

…unique.” 
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1. 	  Flat	  Fees	  
– For	  Eme	  period	  (e.g.,	  month)*	  
– For	  scope	  	  (phase**)	  
– For	  life	  of	  maUer	  
– For	  porgolio	  of	  like	  maUers	  (over	  Eme;	  for	  LOM)	  
– For	  broader	  porgolio***	  
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How	  Do	  You	  Get	  to	  the	  “Right”	  Flat	  Fee	  
•  Historical	  hourly	  rate	  data	  
•  Specific	  task-‐based	  fee	  buildup	  
•  Historical	  case	  volume	  
•  LiEgaEon	  risk	  porgolio	  
•  Demand	  cost	  savings	  as	  product	  of	  law	  firm	  experience	  

and	  efficiencies	  	  
•  “Success”	  fee	  component	  -‐	  creaEve	  measures	  of	  success	  
•  Buyer’s	  market	  –	  don’t	  be	  reluctant	  to	  demand	  beUer	  

value.	  	  
•  Law	  firm	  profits	  are	  driven	  by	  efficiency	  and	  project	  

management	  
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Flat	  Fee	  Example	  
	  Annual	  Fee	  for	  Commercial	  LiEgaEon	  Porgolio:	  
§  Flat	  fee	  of	  $12M	  for	  all	  U.S.	  liEgaEon	  cases	  for	  a	  Fortune	  

500	  company	  

§  Client	  began	  as	  an	  hourly	  client	  and	  moved	  into	  a	  flat	  fee	  model	  
once	  a	  baseline	  had	  been	  developed	  

§  Docket	  varies	  with	  new	  cases	  added	  and	  other	  cases	  resolved	  
§  Flat	  fee	  amount	  changes	  annually	  (on	  a	  prospecEve	  basis	  only)	  
to	  account	  for	  the	  anEcipated	  case	  load	  for	  the	  coming	  year	  

§  Client	  pays	  the	  fee	  at	  $1M	  per	  month	  –	  set	  monthly	  payment	  
serves	  both	  in-‐house	  budgeEng	  needs	  and	  law	  firm	  cash	  flow	  
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Flat Fees ���
Managing Common Pitfalls	  
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2. 	  Budgets+Collars	  
(aka	  flat	  fees	  with	  training	  wheels)	  
	  
Fee	  =	  $100,000	  
	  
If	  $85,000	  -‐	  SVOT	  -‐	  	  $115,000	  =	  	  no	  adjustment	  
	  
If	  SVOT	  <	  $85,000,	  law	  firm	  refunds	  75%	  of	  $	  between	  SVOT	  
and	  $85,000	  
	  
If	  SVOT	  >	  $115,000,	  client	  pays	  75%	  of	  the	  $	  between	  
$115,000	  and	  SVOT	  
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Budget+Collars	  
Why:	  	  	  Material	  variances	  in	  expected	  fee	  are	  not	  
always	  product	  of	  inefficiencies,	  but	  osen	  can	  be	  
product	  of	  truly	  unexpected	  tasks.	  
	  
Pro:	  	  Some	  risk,	  some	  protecEon	  

•  If	  work	  within	  expected	  zone,	  efficiencies	  rewarded;	  
inefficiencies	  penalized	  	  

•  Windfalls	  and	  disasters	  avoided	  

Con:	  	  Requires	  shadow	  billing	  
•  What	  is	  lawfirm’s	  incenEve?	  	  What	  will	  next	  fee	  be?	  
•  Removes	  some	  major	  bonuses	  of	  VBB	  (no	  hourly	  bills	  to	  

prepare	  and	  review!	  	  No	  unexpected	  bills!)	  
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Budget	  +	  Collars	  Example	  
Annual	  Fee	  for	  LiEgaEon	  Claims	  Work:	  

§  Target	  Budget	  of	  $5M	  for	  one	  year	  
§ Based	  on	  two	  year	  history	  of	  hourly	  billing,	  and	  
projected	  work.	  	  	  

§  The	  	  budget	  fee	  is	  $5M	  unless	  the	  tracking	  fees	  at	  the	  
client’s	  rates	  are	  less	  than	  90%	  of	  $5M	  ($4.5M)	  or	  
exceed	  110%	  of	  $5M	  ($5.5M)	  
§  75%	  of	  savings	  below	  90%	  returned	  to	  client;	  overruns	  above	  the	  110%	  
level	  paid	  by	  client	  at	  75%	  of	  client’s	  rates	  

§  Example	  1	  Savings	  Scenario:	  SVOT-‐based	  fees	  are	  $4.0M.	  	  Firm	  returns	  
to	  client	  $375,000.	  

§  Example	  2	  Overrun	  Scenario:	  SVOT-‐based	  fees	  are	  $6.0M.	  	  Client	  pays	  
firm	  a	  total	  of	  $5.125	  million	  (half	  of	  overrun	  above	  collar)	  
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§  Client	  or	  OC	  holds	  funds	  in	  reserve	  to	  grade	  law	  firm’s	  performance	  
§  Only	  parEally	  a	  success-‐based	  payment	  (or	  not	  at	  all)	  
§  Explicitly	  linked	  to	  client	  saEsfacEon	  with	  OC’s	  overall	  	  
	  performance:	  	  

e.g.:	  	  	  

§  Final	  resoluEon	  of	  case	  

§  Accuracy	  of	  budget	  

§  Achievement	  of	  case	  objecEves	  on	  Eme/under	  budget	  

§  CommunicaEons	  performance	  

§  Right	  staffing	  performance	  –	  right	  level;	  right	  team;	  compliance	  with	  client	  goals	  
(e.g.,	  diversity;	  development	  of	  verEcal	  client	  team)	  

§  Value	  added	  services	  –	  CLEs;	  pro-‐acEve	  risk	  and	  cost	  reducEon	  opportuniEes	  

3. 	  Performance	  Holdbacks	  
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Holdback	  Example	  
§  Flat	  fee	  for	  all	  pre-‐trial	  proceedings	  of	  $2.4M,	  to	  be	  

paid	  at	  monthly	  rate	  of	  $100,000	  over	  24	  months.	  	  
$25,000	  of	  each	  monthly	  fee	  retained	  by	  client	  as	  
“holdback.”	  	  If	  case	  resolved	  by	  seUlement	  before	  
trial,	  law	  firm	  paid	  mulEples	  of	  the	  holdback	  
balance,	  based	  on	  certain	  established	  targets.	  	  

§  Flat	  fee	  deal	  with	  client	  provided	  for	  payment	  of	  
90%	  of	  agreed	  fees	  for	  12	  month	  period	  	  for	  class	  
acEon	  case,	  with	  10%	  holdback	  payable	  based	  
solely	  in	  client’s	  discreEon.	  

§  These	  VBB	  arrangements	  can	  be	  used	  for	  plainEff	  
or	  defendant.	  	  
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4. 	  Flat	  fees	  with	  success	  awards	  
•  IdenEfy	  mulEple	  victories,	  large	  and	  small,	  
possible	  throughout	  life	  of	  maUer	  

•  Not	  all	  are	  case-‐ending	  
– Desired	  schedule	  
– Discovery	  limit	  (e.g.,	  no	  APEX	  dep)	  
–  ReducEon	  in	  damages	  claimed	  

•  Reward	  counsel	  for	  achieving	  victories	  
•  Reduce	  upside	  on	  flat	  fee	  
•  Flat	  fee	  alone	  vs.	  flat	  fee	  with	  victories	  
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Flat	  Fee	  plus	  Success	  Example	  
AnEtrust	  defense:	  

1.  Flat	  fee	  of	  $X	  for	  MTD	  
•  Set	  at	  50%	  of	  average	  price	  

2.  Plus	  success	  fee	  of	  addiEonal	  $X	  +	  10%	  of	  2X	  if	  
MTD	  wins	  
•  Results	  in	  premium	  of	  110%	  of	  average	  price	  

3.  Flat	  fee	  of	  $Y	  for	  SJ	  
4.  Plus	  success	  fee	  of	  $Y	  plus	  30%	  of	  2Y	  if	  SJ	  wins	  

•  Results	  in	  premium	  of	  130%	  of	  average	  price,	  less	  
loss	  at	  MTD	  phase	  
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•  Explicitly	  links	  OC	  compensaEon	  to	  outcome	  
–  Full	  conEngent	  fee	  or	  reduced	  flat	  fee	  coupled	  with	  
conEngent	  fee	  

– May	  include	  total	  cap	  on	  recovery	  varying	  at	  stage	  of	  
“success”	  

–  Can	  be	  used	  as	  “reverse”	  conEngency	  for	  defense	  
work	  

•  UlEmate	  “value”	  based	  fee	  	  
•  Companies	  in	  a	  strong	  financial	  posiEon	  generally	  not	  

interested	  in	  pure	  conEngency	  fees	  as	  a	  plainEff	  –	  goal	  
of	  VBB	  is	  to	  drive	  efficiency,	  not	  to	  shis	  upside	  value	  of	  
recovery.	  	  

5. 	  ConEngent	  Fees	  
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Why	  Not?	  

What	  are	  the	  limitaEons	  on	  your	  ability	  to	  
implement	  VBBs?	  
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QuesEons?	  
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