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Why Are We Here?

• Smart hiring decisions = Big dividends for employers

• Less turnover =
• Positive financial impact ($$) for company

• Positive for workplace morale 

• Important for employers to be well-informed when making hiring decisions

• But can too much information be a bad thing…? 

• YES, particularly if it violates state or federal laws surrounding hiring practices
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• Salary History

• Arrest Record

• Conviction Record

• Credit Checks

• Background Checks

• Social Media Checks

• Drug Testing

Agenda
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Illinois Equal Pay Act



• Recently amended in late 2019

• Goal – to avoid perpetuating pay disparities (gender and race) by relying on 
salary history in hiring

• Most studies say women earn about 80 cents for every dollar earned by a white man 
doing the same job

• Wage gap is even worse for Black and Latina women

• Unlawful to request salary or wage history from an Illinois job applicant in 
connection with an application for employment

• Cannot ask the former employer about employee’s salary 

• Cannot use a recruiter or third-party agency to obtain prior salary history

• Includes full-time, part-time, hourly, salary (but not independent contractors)
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Illinois Equal Pay Act 



• So, what CAN an employer ask for:

• Lawful to request salary “expectations” – but NOT prior salary 

• If employee volunteers the prior salary information, employer cannot rely 
on it

• Exception – if salary is public record

• Consequences of Violation

• Damages (up to $10,000), PLUS penalties up to $5,000 per violation plus 
attorney’s fees and injunctive relief

• Five-year statute of limitations
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Illinois Equal Pay Act (continued)



• 2020 - first full year of investigating under amended EPA

• 42 complaints of Illinois Equal Pay Act violations investigated

• Over $10,000 collected in back wages plus additional penalties

• We expect to see these numbers growing as employees (and plaintiff’s 
counsel) become increasingly familiar with this newer law

• What About My Non-Illinois Employees…?
• President Biden has expressed the intent to pass national legislation along the lines of 

what already exists in Illinois (Paycheck Fairness Act), so best to be on the front end of 
looking at your pay equity practices nationwide and correcting practices before it’s too late 
and a lawsuit is filed
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Illinois Department of Labor 2020 Annual Report



• Check the wording of your job applications for compliance with Equal Pay Act

• If you are using third parties to help recruit and screen resumes, check that 
they are not asking for salary histories

• Has your company been relying on salary history before it became unlawful? 
Consider using outside attorneys for a (privileged) pay equity analysis so that                 
disparities can be caught and corrected before litigation arises

• Train HR personnel and any managers who conduct interviews to avoid 
problematic questions

• Not limited to salary history – other areas to steer clear from in Human Rights Act –
examples – race, age, arrest record, marital status, pregnancy status
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Illinois Equal Pay Act – Practice Tips
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• Proposed Amendments to Illinois Human Rights Act (Illinois SB 1480, awaiting 
signature by Governor Pritzker)

• Be on lookout for this new Illinois law regarding businesses with over 100 
employees in Illinois having to certify use of equal pay practices in order to do 
business in Illinois 

• Application requires a certification regarding:
• The business does not restrict employees of one sex to certain roles;

• The business reviews wage disparities periodically;

• What the business does to correct wage disparities when discovered;

• The system the business uses to determine employee compensation (e.g. market pricing, 
state wage requirements, or explain alternative systems)

• Businesses who do not comply – penalty of 1% of gross operating profits!
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Proposed New Illinois Equal Pay Legislation
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• Inquiring into an applicant’s criminal record (with the applicant herself or a 
reporting agency) is fine, but only if the employer follows the rules

• Two broadly applicable laws now: 

• Don’t inquire too soon: state Job Opportunities for Qualified Applicants Act (ban the box 
law) generally prohibits considering or inquiring into an applicant’s criminal record until (i) 
he or she has been determined qualified for the position and notified of an interview, or (ii) 
if the applicant will not be interviewed, until after a condition offer is made.

• Don’t inquire without any necessary permission: disclosure and authorization are required 
to obtain a background check report pursuant to the federal Fair Credit Reporting Act 
(which we will discuss later).
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Existing Law on Pre-Employment Criminal Record 
Inquiries: “Ban-the Box” 



• Just (Don’t) Do It: Illinois law has long prohibited employers from making  
decisions based on arrest records or even inquiring into them

• Rationale – an arrest does not prove that the individual engaged in the 
conduct and should not be used against them

• But: Exception allowing employers to consider underlying facts: “information which 
indicates that a person actually engaged in the conduct for which he or she was arrested.”

• What to do if you find out without asking…that an applicant (or employee) has 
recently been arrested?

• you see on social media they were arrested for breaking into the Capitol in January

• you call a former employer to verify references and the former employer tells you that they 
were fired from last job due to being arrested for a DUI
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Existing Law Prohibiting Inquiring into and Considering 
Arrest Records – Illinois Human Rights Act



• During the most recent lame duck session, the Illinois General Assembly 
voted to approve a bill (Illinois SB 1480) that would amend the Illinois Human 
Rights Act (IHRA) to provide new restrictions on the use of conviction records 
in employment decisions and require that certain procedures be followed.

• The amendments were approved by both the Illinois Senate and House of 
Representatives and are awaiting signature by Governor Pritzker. 

• Will likely automatically become law by March unless other action is taken.

• Makes employers much more restricted in when and how they use conviction 
information in hiring decisions. 
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Possible Expansion of Illinois Human Rights Act to 
Cover Conviction Records – A Very Significant Change



• What’s new: a formal analysis will be required and disqualification is only 
permitted if a restrictive standard is passed 

• Analysis: The amendments would require an interactive assessment before 
taking any adverse action based on a criminal conviction record

• High Standard: Adverse action permitted only if employer concludes there is:
• “(1) a substantial relationship between one or more of the previous criminal offenses and the 

employment sought or held; or 

• (2) the granting or continuation of the employment would involve an unreasonable risk to property or 
to the safety or welfare of specific individuals or the general public."

• “Substantial relationship” means “consideration of whether the employment position offers the 
opportunity for the same or a similar offense to occur and whether the circumstances leading 
to the conduct for which the person was convicted will recur in the employment position.”

• What does “substantial relationship” really mean for employers?   What of arrests? 
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New Requirements if SB 1480 Is Signed – An Interactive 
Assessment



• There’s More: The proposed amendments would also require employers to 
consider a series of factors in evaluating whether to disqualify an applicant 
or take adverse action against an employee based on a conviction record. 

• These factors include:
• “(1) the length of time since the conviction record; 

• (2) the number of convictions that appear on the conviction record; 

• (3) the nature and severity of the conviction and its relationship to the safety and security 
of others; 

• (4) the facts or circumstances surrounding the conviction; 

• (5) the age of the employee at the time of the conviction; and 

• (6) evidence of rehabilitative efforts.”
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New Procedural Requirements if SB 1480 Is Signed –
Consideration of Factors



• We follow the FCRA 100% of the time. Isn’t that enough?  Not if SB 1480 is signed. 

• New Preliminary Decision Notice: Once the employer preliminarily makes an adverse decision, the 
employer must provide written notice to the employee/applicant that contains:

• (1) the disqualifying conviction(s) forming the basis for the employer’s decision;

• (2) a copy of the conviction report, if any (note this applies even if no report is obtained); and

• (3) an explanation of the employee’s right to respond and provide evidence challenging the accuracy of the conviction record.

• The employee gets at least 5 business days to respond to the preliminary decision notice.

• New Final Decision Notice: If the employer makes a final decision to disqualify or take adverse 
action, the employer must provide an additional written notice of the final decision containing:

• (1) the disqualifying conviction(s) (same as above);

• (2) any existing procedure the employer has for the employee to challenge or request reconsideration of the decision; and

• (3) the employee/applicant’s right to file a charge with Illinois Department of Human Rights. (!)

• New notices are separate from, but we think can be combined with, the notices required by 
the Fair Credit Reporting Act and Chicago Ordinance (if applicable).

• So what does it all mean? Review and revise policies now!
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New Multi-Stage Notice Requirement if SB 1480 Is Signed



• Can we at least look at credit?

• Illinois Employee Credit Privacy Act (took effect in 2011 but has not 
received much attention) 

• Slowly seeing more litigation in this area

• Class Actions = appealing to plaintiff’s attorneys
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Existing Law on Credit Checks – Not Usually Allowed



• Law – Illinois employers cannot use credit history in making hiring 
or other employment decisions unless an exception applies 

• Exceptions – for our purposes, generally limited to situations 
with significant access to cash or signatory power, or oversight 
of financial or confidential information 

• Rationale – during the economic recession, many Illinois 
residents had credit suffer due to market and legislature felt they 
should not have a scarlet letter when applying for future jobs
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Illinois Employee Credit Privacy Act



• Exceptions to Illinois Employee Credit Privacy Act – if a satisfactory credit 
history is a “bona fide occupational requirement of the position”:

• The employer is required by law to obtain bonding or other security for the individual in the 
position;

• Unsupervised access to cash or marketable assets valued over $2,500;

• Signatory power over business assets of $100 or more per transaction;

• Managerial positions that involve setting the direction or control of the business (not a low 
standard);

• Access to personal or confidential information, financial information, trade secrets, or state 
or national security information (cashier accessing credit cards not enough);

• The position meets criteria under any state or federal regulations that are designed to 
establish when credit history can be a bona fide occupational qualification; and/or

• The individual’s credit history is required by or exempt under federal or state law.
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Illinois Employee Credit Privacy Act



• Chicago Human Rights Ordinance  (amended in 2012)
• Prohibits discrimination based on job history

• Prohibits posting job opportunities that require applicants to be employed

• Language parallels Illinois Employee Credit Privacy Act but allows complaint to be filed 
with Chicago Commission on Human Relations

• Cook County Human Rights Ordinance (amended in 2015)
• Similar to state law and Chicago Ordinance

• Claims may be filed with Cook County Commission on Human Rights

• Where do we land?  Why do them unless required or it really makes sense for 
the position?
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Chicago and Cook County – More Existing Credit 
Privacy Restrictions



Existing Background Check Notice and Authorization 
Requirements – Overview of the FCRA

• Worth a chat in light of litigation and potential liability 

• When do we need to think about the FCRA? The FCRA governs 
the collection, assembly, and use of information, including:

• Credit information

• Criminal background

• Motor vehicle reports (MVR)

• Other public record information

• Although the FCRA’s reach is broad, not EVERY report about an 
employee’s or applicant’s background is subject to the FCRA – only:

• “Consumer reports” and “Investigative consumer reports”

• FCRA does not apply to self-reporting or research by employer personnel
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Existing and Important Requirements: Three 
Requirements if the FCRA Does Apply

1. Pre-procurement requirements:
a. Notice

b. Authorization

c. Certification (easy – certify compliance to agency)

2. Pre-adverse action requirements if the candidate/employee may suffer a 
qualifying adverse action based in whole or in part on a report (which will 
need to be combined with new Illinois law, if signed):
a. Provide report and CFPB’s summary of rights

b. Wait

3. Post-adverse action requirements after candidate/employee suffers 
qualifying adverse action (which will also need to be combined with new 
Illinois law, if signed):
a. Notice of adverse action

b. Information on CRA and consumer rights
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Notice and Authorization: Strict Compliance Is Essential

• Notice
• An employer cannot obtain a consumer report unless “a clear and conspicuous disclosure has 

been made in writing to the consumer at any time before the report is procured or caused to be 
procured, in a document that consists solely of the disclosure, that a consumer report may be 
obtained for employment purposes.”

• Important not to clutter the notice with unrelated material.

• Authorization 
• An employer cannot obtain a consumer report unless “the consumer has authorized in writing… 

the procurement of the report by that person.”

• Some potential issues:
• Inclusion of release

• Broad authorization

• Inaccurate

• Difficult to understand

• Significant Consequences: Mistakes have led to much litigation
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Existing FCRA Pre-Adverse Action Notice Requirement

• Before taking an adverse action based in whole or in part on a consumer report, an 
employer must:

1. Provide materials to the applicant or employee

• Copy of the report and copy of CFPB’s summary of rights under the FCRA

2. Wait before taking adverse action 

• Case law requires a reasonable amount of time to allow person to dispute inaccuracies 

with the CRA (not necessarily the employer)

• FTC has found 5 business days reasonable (and required if new Illinois law passes)

• Potential issues:
• Failure to provide notice (leading to a great deal of litigation)

• Unpaid administrative leave during notice period

• Notice contains only a description of the consumer report

• Requirements of new Illinois bill must be met as well (if it becomes a law) – we see no 
reason why the two cannot be combined, but this is untested
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Existing FCRA (Post-) Adverse Action Requirements 

• A final notice in the event of an adverse action – not difficult 

• “[O]ral, written, or electronic notice of the adverse action to the consumer.”

• Required: Information on the CRA and consumer rights – “[P]rovide to the 
consumer orally, in writing, or electronically”:

1. Name, address, and telephone number of the consumer reporting agency (including toll-free 
telephone number established by the agency [when applicable]).

2. Statement that the consumer reporting agency did not make the decision and is unable to 
provide the consumer the specific reasons why the adverse action was taken.

3. To obtain … a free copy of a consumer report on the consumer …, which notice shall include 
an indication of the 60-day period … for obtaining such a copy.

4. To dispute … with a consumer reporting agency the accuracy or completeness of any 
information in a consumer report furnished by the agency.

• Again, requirements of new Illinois bill must be met as well (if it becomes a law) –
again, we see no reason why the two cannot be combined, but this is untested.
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Social Media and the Internet

25Jackson Lewis P.C.  



Social Media and the Internet 

• Advantages
• Verify statements made in resume and/or interview

• Endorsements by others 

• Learn more about an applicant’s background and job history

• Discover personal details that call an applicant’s judgment into question (e.g., use of 
discriminatory language, negative commentary on former employers, etc.)

• Drawbacks
• Learn about a protected characteristic 

• Learn a personal detail that causes discomfort or is otherwise stigmatized 
• Outspoken political views

• Family member serious health issue (ADA association discrimination)

• #metoo comments on social media

• Less consistency in interview process - unconscious (or conscious) bias – inherent 
tendency of employers to screen in a way that favors candidates who share similar 
backgrounds/beliefs to the screeners

26
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Illinois Right to Privacy in the Workplace Act

• Unlawful to request or require that any prospective employee (or employee) 
provide employer with password or account information to gain access to 
employee’s social media

• Unlawful to inquire about whether a job candidate has ever previously filed 
worker’s compensation claims

• Unlawful to refuse to hire based on use of lawful products during non-
working hours (examples - drinking photos, recreational marijuana photos, 
cigarettes)

27
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Social Media in the Hiring Process

What if a rejected applicant had one of these pictures on his/her Facebook 
page?
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Use of Social Media in Hiring Process: 
Practical Takeaways

• Conclusions –
• Cannot demand to a candidate’s see private social media

• It is lawful to view public social media, but be careful not to use it to make decisions 
based on an impermissible factor

• You may see information you don’t want to consider when you view social media in 
connection with hiring!

• Should you review social media when hiring? The more “social” and less 
“professional” the social media site – the more likely you are to find 
information that is less helpful and potentially inappropriate to use in hiring
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• Illinois Cannabis Regulation and Tax Act (took 
effect January 1, 2020)

• Legalized marijuana for recreational purposes

• Had previously been legal in Illinois since 2014 
but only for medical purposes

• Marijuana remains illegal under federal law

Jackson Lewis P.C. 30

Pre-Employment Drug Testing



• Drug-free workplace policy remains permissible

• Keep in mind the difference between whether someone is showing signs of 
impairment at work versus what they are doing during non-work hours

• Pre-employment drug testing for marijuana more likely to be considered 
“reasonable” for safety sensitive positions 
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Illinois Cannabis Regulation and Tax Act
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Pre-Employment Drug Testing (continued)

• Marijuana stays in the body for a while
• Weeks (in urine) or months (in hair)

• Eliminate pre-employment screenings
• Pre-employment screenings will only detect marijuana use outside of work



• Employers cannot refuse to hire, discharge, or disadvantage an individual 
for using “lawful products” off the employer’s premises during 
nonworking and non-call hours.

• “Lawful products” = products legal under Illinois law.
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Right to Privacy in the Workplace Act

(Amended by the Cannabis Regulation and Tax Act)

Jackson Lewis P.C.  



34Jackson Lewis P.C.  



35Jackson Lewis P.C.  



Interviewing Do’s

• DO ASK:
• What types of job duties applicant is interested in performing

• Description of job duties in prior job (applicant’s skills)

• Why applicant left prior job

• What applicant liked and disliked about prior jobs

• What kind of references applicant would receive from former employers/educational 
institutions

• If applicant got along with prior supervisors/co-workers

• What kind of management style did the applicant’s prior supervisors have (e.g., strict, 
disciplinarian, easygoing)
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Interviewing Do’s

• DO:
• Ask open-ended (information-production) questions

• Use words like: Describe, How, Explain, Discuss, What, Why

• Ask hypothetical questions:
• “How would you handle a situation like this?”

• Ask experience-based questions:
• “Explain a time when you were faced with this situation; what did you do to resolve it?”

• CAUTION: Questions like these must be used consistently among applicants
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If You Decide Not to Hire an Applicant…

• Consider sending a “rejection” letter (when not otherwise required 
by law) – starts the limitations period running

• Ensure that legitimate criteria are driving the decision

• Document the decision in writing for the file

• Be factual, not conclusory

• Be specific

• Be honest (though not brutal – this may be an exhibit someday)

• Analyze the decision to ensure that criteria being used are (a) being 
applied equally to all applicants for the position, and (b) are not 
creating a disparate impact

• Remember special rules for those disqualified based on background 
check or credit reports and, likely soon, any conviction
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A Final Word About Considerations Upon Hire…

• Is a finger, hand, face, iris, voiceprint timeclock being used?

• If yes, compliance with Biometric Information Privacy Act
• Disclosures
• Written consent
• Policy for retention/destruction of data

• Enormous volume of BIPA litigation in Illinois

• Laws are likely expanding to other states 
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Thank you.



Thank you.



About Jackson Lewis P.C.
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As legal professionals focused on the workplace, we have a 
unique vantage point into the human condition.

It is our privilege to do work that affects people. 

It is our calling to craft policies that achieve the delicate balance 
between supporting diverse workers and the businesses that 
employ them. 



• We represent management exclusively in every aspect of employment, 
benefits, labor, and immigration law and related litigation.

• As leaders in educating employers about the laws of equal opportunity, 
Jackson Lewis understands the importance of having a workforce that 
reflects the various communities it serves.

• With 61 locations and more than 950 attorneys, we offer local knowledge 
backed by the support of a national firm.

• We are founding members of L&E Global, a global alliance of premier 
employer’s counsel firms.

Firm overview

Jackson Lewis P.C.
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Diversity and Inclusion at JL
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Client Service Standards

Demonstrate an Unmatched Understanding 
of Your Needs and Expectations

Commit to Fostering Diverse Teams and the 
Creative Ideas They Generate

Embrace Proactive Communication 
and Collaboration as a Way of Life

Provide Regular Opportunities for Formal and 
Informal Feedback and Act Upon the Results

Build a True Partnership Where Goals 
are Shared and Success is Mutual

Jackson Lewis is committed to providing every client with the highest level of service. 

We promise our clients that Jackson Lewis will:



National recognition

Recognized for excellence and ranked 
as a Tier 1 National “Best Law Firm” by 
U.S. News — Best Lawyers® for:

• Employment Law – Management;
• Labor Law – Management; and
• Litigation – Labor & Employment.

Jackson Lewis’ 41 regional offices were 
recognized for excellence in Tier 1 of the report’s 
Metropolitan Rankings in various labor and 
employment categories

Recommended in The Legal 500 United States 
2020 for:

• Employee Benefits, Executive Compensation and 
Retirement Plans: Design;

• ERISA Litigation;

• Immigration;

• Labor and Employment Disputes (including 
collective actions): Defense; 

• Labor-Management Relations; and

• Workplace and Employment Counseling.

Designated as a “Powerhouse” in Complex 
Employment Litigation and Employment Litigation in 
BTI Litigation Outlook 2020.

Honored nationwide and in numerous 
regions throughout the country, including 
62 attorneys recognized in the 2020 
edition of Chambers USA: America’s 
Leading Lawyers for Business.

Jackson Lewis P.C.
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Strategically located to serve employers’ needs

61
Locations Nationwide

950
Attorneys

+
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• Affirmative Action Compliance 
and OFCCP Defense

• Class Actions and 
Complex Litigation

• Collegiate and Professional 
Sports

• Corporate Diversity Counseling

• Corporate Governance and 
Internal Investigations

• Disability, Leave and 
Health Management

• Employee Benefits

• ERISA Complex Litigation

• General Employment Litigation

• Health Law and Transactions

• Immigration

• International Employment 
Issues

• Labor and Preventive Practices

• Non-Competes and Protection 
Against Unfair Competition

• Privacy, Data and 
Cybersecurity

• Wage and Hour

• White Collar and 
Government Enforcement

• Workplace Safety and Health

• Workplace Training

Practices
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• Automotive

• Chemicals

• Construction

• Energy and Utilities

• Financial Services

• Government Contractors

• Healthcare

• Higher Education

• Hospitality

• Insurance

• Life Sciences

• Manufacturing

• Media

• Professional Services

• Real Estate

• Retail and Consumer Goods

• Staffing and Independent 
Workforce

• Technology

• Transportation

Industries
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