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Andy Lee helps to lead Foley & Lardner LLP’s NFT Task Force 
and has more than 20 years of experience working in-house 
and serving as an outside advisor to the sports, technology, 
media, and entertainment industries. 

His NFT practice includes advising prominent artists, 
musicians, platforms, and investors in connection with 
partnerships, regulatory compliance, IP issues, platform 
launches, and NFT drops.
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What is an NFT?

 NFT is short for Non-Fungible Token.

 NFTs are non-fungible because they are unique tokens 
(representing digital assets) that cannot be interchanged 
with other tokens.

 When an NFT is minted (created) the NFT is recorded onto 
the blockchain. Due to the nature of blockchain, NFTs 
contain immutable data stored across a distributed ledger. 
This means that no one can unilaterally modify the record 
of ownership associated with an NFT, nor can anyone 
make another copy of an NFT.

 Each NFT is unique, incorruptible, unfalsifiable, and 
indestructible, eliminating the need for outside 
authentication of assets like artwork or other collectibles.
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Above is an NFT that was created by Foley 
& Lardner LLP team members during a live 

demonstration of the technology.



Why Are They Such a Big Deal?

 NFTs have transformed the creator economy by enabling creators to benefit from resale transactions after 
the “first sale.” Popular NFTs are more than just images, including community features, “real-life” benefits, 
and “air drops.”

 NFTs are already important in the growing metaverse (virtual reality world). Last summer, Coca-Cola minted 
a virtual puffer jacket NFT (listed for $2.4 million) which can be worn in Decentraland, an open-access 3D 
VR platform.  In September, Foley & Lardner LLP assisted the Utah Jazz in the launch of their Jazz NFT 
program, JAZZXR, which combines the franchise’s first-ever digitally designed non-fungible token (NFT) 
with access to a unique live experience with Jazz icons.

 The market for NFTs has exploded over the last year, with trading volume reportedly topping $15 billion in 
October: 

– Christie’s Auction House sold an NFT by the artist Beeple for $69 million.

– DJ and crypto-enthusiast 3LAU sold 33 music-based NFTs for $11.7 million.

 Over the summer, OpenSea (an NFT marketplace) raised $100 million with a $1.5 billion valuation; recent 
reports are that the company is now fielding investment offers based on a $10 billion valuation.

 Coinbase, a cryptocurrency exchange platform, recently announced that it will be launching its own peer-to-
peer NFT marketplace, where users can mint, purchase, showcase, and discover NFTs.
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Terminology to Know

 Smart Contract
Computer program that runs automatically 
without the need for human intervention.

 Blockchain
Distributed ledger of immutable blocks chained 
to create an encrypted history of transactions.

 Cryptocurrency
Virtual currency that is exchanged using 
blockchain between individual wallets.

 Wallet
Store public & private keys used to exchange 
cryptocurrency & execute smart contracts.

 Web3
Decentralized iteration of the internet, built on 
blockchains.

 P2E
Play to Earn gaming

 Gas
The cost of performing a transaction on the 
blockchain network

 Primary Sale/Secondary Sale (Resale)
Any sale/transfer of an NFT after the Primary 
Sale typically results in a percentage of 
the sales price being paid directly to the original 
creator as a royalty.

 Distributed Autonomous Organization 
(DAO) 
An organization represented by rules encoded 
as a transparent computer program, controlled 
by the organization members and not 
influenced by any central authority.

 Decentralized Finance (DeFi)
Financial services on public blockchains.

 Staking
Earning rewards for holding certain tokens
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Common Legal Issues

 Intellectual Property 
Copyright and trademark infringement; clearance issues; publisher's rights; documenting ownership and 
ownership transfers; termination of assignments; patentability

 Securities 
The Howey test – a digital asset may qualify as an "investment contract" subject to the registration 
requirement of the Securities Act of 1933, if there is an investment of money in a common enterprise with a 
reasonable expectation of profits to be derived from the efforts of others.

 KYC, BSA, Money Laundering/Transmitter Laws

 Contracting
Confirming terms beyond the transactions executed by smart contracts; objective manifestations of 
intent; multi-party considerations; enforcement issues

 Consumer Protection / Consumer Fraud / Class Action Risks

 Cybercrime and other bad actors
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Case Study:

Fractionalization 

in the Music 
Industry

 Emerging trend towards using NFTs to 
fractionalize rights in music and other 
creative, revenue-generating assets.

 Efforts to create platforms for artists to use 
NFTs to monetize their music directly, through 
fans and without record labels standing in the 
middle.

 Selling fractional shares of the copyright to a 
song, or just a share of the royalty/revenue 
streams from the song, as NFTs.
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Case Studies:

Collectibles in 

Sports, Media, & 
Entertainment

Miramax v. Tarantino

Miramax suing to stop Quentin 
Tarantino from selling NFTs that 
include images of his original 
‘Pulp Fiction’ screenplay.
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Friel v. Dapper Labs

Class action lawsuit asserting 
violation of securities laws in 
connection with the issuance
of the NBA Top Shots.



Breitling 
Case Study:

NFTs in

Supply Chain

The luxury watch brand, Breitling, 
introduced an NFT passport for each of 
its watches, which allows customers to 
receive the physical watch along with a 
digital version of the watch.
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Customers can then use the digital 
passport to verify authenticity of their 
Breitling watch, prove their ownership of 
their Breitling watch, and transfer ownership 
of their Breitling watch upon resale.

Breitling has also tied the digital passport to its warranty program, 
allowing owners to track repairs to their watches. Breitling can add 
future functionality to the digital passport to allow users to extend 
the warranty period and add theft or loss insurance.



“Rug Pull” 
Charges:

USA v. Frostie & 

heyandre
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 Fraud and money laundering 
charges in connection with 
alleged “rug pull” NFT projects.

 Grand jury subpoenas to 
Discord, Coinbase, Charter 
Communications, Citibank, 
GoDaddy, T-Mobile, and PayPal 
led authorities to the defendants 
based on IP addresses.

– The Frosties NFT project promised various utility functions 
for its NFTs, such as giveaways, holder rewards, future 
mint passes, staking, metaverse gaming, breeding 
functions, and other things. 

– The 8,888 NFTs sold out in 48 minutes and 356.56 ETH 
allegedly was transferred out of the project through 
various wallets to the defendants.

– The project was shut down within hours and the 
defendants allegedly began planning a second rug pull.



Where Are Things Heading?

 Biden Administration Executive Order
Four main policy concerns: (1) consumer & investor protection, (2) global market stabilization, (3) mitigation 
of illicit & dangerous activities, and (4) maintaining U.S. primacy in global finance and technology, while 
directing federal agencies to submit reports and make recommendations over the next year.

 SEC Scrutiny or Guidance
Growing public perception of NFTs as investments, actions by bad actors, plus evolving structures of NFT 
issuances will lead to SEC scrutiny and/or guidance.

 Smart Legal Contracts
Types of “smart legal contracts” in NFTs are likely to evolve to encompass transactions more sophisticated 
than collectibles with secondary market commissions.

 NFT Bubble
If (when) the NFT bubble bursts, a flurry of litigation and legislation will follow, which may shape the NFT 
landscape over time.

 Web3
Decentralization is the future — DAOs and less “sexy” NFTs as well as blockchain technology in general will 
become more prevalent and begin to influence day-to-day life.

 Evolution of the Law
Existing areas of law will need to be adapted and applied to NFTs and other blockchain technologies. 12



Foley’s NFT Task Force

NFTs have exploded in popularity due to media coverage and increased interest from major brands. 
Distinct from other blockchain applications but powered by the same underlying technology, the use 
of NFTs beyond transferring digital files and collectibles is poised to continue growing.
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In response to this changing landscape, Foley formed a multidisciplinary NFT Task Force to help guide 
organizations through this uncharted legal territory. Specific challenges include the nature of NFTs as distinct 
assets (non-fungible) instead of interchangeable currencies (such as Bitcoin) and use cases beyond artwork and 
other media.  

We have advised on NFT-related trademark and copyright issues, patents, licensing, data sharing, securities 
regulations, and other concerns for clients across a wide range of industries considering the application of this 
novel concept. 

Of note, we were one of the first AmLaw 50 firms to create, mint, list, and sell an NFT during a live webinar in 
which our team took the audience through a step-by-step demonstration and discussion of legal considerations.

Areas in Which We Can Help

Contracts
Cybersecurity
and Privacy

Intellectual
Property

Joint Ventures and
Private Equity

Licensing and
Data Sharing

Litigation
Mergers and
Acquisitions

Monetization
Payment
Systems

Securities Regulation
and Enforcement

Industry Insights
You Can Count On:

 Not By the Same Token: 
NFTs in Supply Chain

 A Checklist Of Legal 
Considerations For The 
NFT Marketplace

 Webinar Series | NFTs: 
Exploring the Legal and 
Business Challenges of 
Monetizing the Unique 
Content with Digital Assets

 Patenting Strategies For 
Nonfungible Token 
Technology

Learn More About
Foley’s NFT Task Force:

https://www.foley.com/en/insights/events/2021/09/minting-and-selling-an-nft
https://www.foley.com/en/insights/publications/2021/11/not-by-the-same-token-nfts-in-supply-chain
https://www.foley.com/en/insights/publications/2021/11/checklist-legal-considerations-nft-marketplace
https://www.foley.com/en/insights/events/2021/05/virtual-nfts-exploring-legal-business-challenges
https://www.foley.com/en/insights/publications/2021/03/patenting-strategies-nonfungible-token-technology


Questions?
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ATTORNEY ADVERTISEMENT. The contents of this document, current at the date of publication, are for reference 
purposes only and do not constitute legal advice. Where previous cases are included, prior results do not guarantee 
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Thank You

FOR NFT QUESTIONS OR ADDITIONAL INFORMATION, PLEASE CONTACT:

Andy Lee
Of Counsel | New York

P 212.338.3447

AndyLee@foley.com

About Foley

Foley & Lardner LLP looks beyond the law to focus 

on the constantly evolving demands facing our 

clients and their industries. With over 1,100 lawyers 

in 25 offices across the United States, Mexico, 

Europe, and Asia, Foley approaches client service by 

first understanding our clients’ priorities, objectives, 

and challenges. We work hard to understand our 

clients’ issues and forge long-term relationships with 

them to help achieve successful outcomes and solve 

their legal issues through practical business advice 

and cutting-edge legal insight. Our clients view us as 

trusted business advisors because we understand 

that great legal service is only valuable if it is 

relevant, practical, and beneficial to their businesses.

FOR NFT THOUGHT LEADERSHIP DELIVERED STRAIGHT TO YOUR INBOX, 
SUBSCRIBE TO FOLEY’S INNOVATIVE TECHNOLOGY INSIGHTS BLOG:

https://www.foley.com/en/insights/blogs/innovative-technology-insights
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