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Litigation
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 Costly

 Time consuming

 Jury can be unpredictable

 Public



Alternative Dispute Resolution
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 ADR can be used as an alternative to litigation with the goal of resolving disputes and 
conflicts via a faster and less expensive method.  

Mediation

 Settlement conference before a judge

 Arbitration



Mediation
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 Before a neutral third party

 Can be mandatory or voluntary

Mediation forum and process

 Allocation of costs

 Consider mediation as an interim dispute resolution mechanism prior to arbitration.



Mediation Pros and Cons

6 |

 Issues resolved early in the dispute.

 Quick and relatively inexpensive.

 Confidential.

 The Parties have control.

 Escalation of weak claims.



Settlement Conference
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 Judge or Magistrate Judge

 Settlement process (most judges have their own rules)



Settlement Conference Pros and Cons
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 Economical

 Efficient

 Private and confidential

 Sufficient time?



Arbitration
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 Before an arbitrator or arbitration panel.

 Can require employees to waive access to courts for individual or class action claims.

 In Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1632, (2018), the Supreme Court held 
that employers can include a clause in an arbitration agreement that requires 
employees to arbitrate their disputes individually and waive the right to resolve those 
disputes through class or collective actions.



Arbitration Pros and Cons 
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 Potential reduction in litigation costs.

 Prevent negative precedent and “runaway” jury verdicts.

 Confidential dispute resolution (if specified in agreement).

 Arbitration agreements with class action waivers can eliminate private employment 
class and collective actions.

 On the other hand, potential flood of individual cases.



Arbitration Pros and Cons Continued
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 Potentially more expensive: 

- Arbitrators typically paid by the hour or by the day.

 Arbitrators may be less likely to grant dispositive relief .

 Arbitrators may be more likely to “split the baby”/compromise.

 Arbitrators may be less likely to understand and accept procedural defenses.

 Arbitrators may be more likely to allow hearsay and other “inadmissible” evidence.



Enforceability of Employment Arbitration Agreements
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 The enforceability of arbitration agreements is governed by general contract 
principles.  FAA, 9 U.S.C. § 2; AT&T Mobility v. Concepcion, 131 S.Ct. 1740 (2011).

- The FAA “permits agreements to be invalidated by generally applicable contract defenses, such as fraud, duress, or 
unconscionability.” Concepcion, 131 S.Ct. at 1746.

- Any state-law rule that “stands as an obstacle to the accomplishment and execution of the full purposes and objectives 
of Congress . . . is preempted by the FAA. . . . [Arbitration agreements may not be invalidated by] defenses that apply 
only to arbitration or that derive their meaning from the fact that an agreement to arbitrate is at issue.” Id. at 1742-43. 

 Unconscionability is the most common basis by which parties attempt to render an 
arbitration clause unenforceable in the employment context.

 To prove unconscionability, both substantive and procedural unconscionability must 
be present.



Unconscionability
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 Substantive Unconscionability
- Substantive unconscionability concerns the terms of the agreement.

• Cost of arbitration to employee.

• Limits on relief employees are entitled to.

• Mutuality of the agreement.

- An agreement to arbitrate may be deemed substantively unconscionable only if its terms are so one-sided as to “shock the 
conscious”.

 Procedural Unconscionability
- Procedural unconscionability concerns the manner in which the contract was negotiated and the circumstances of the parties at that 

time.

• Amount of time given employee to consider agreement.

• Unequal bargaining power and no meaningful opportunity to negotiate or opt-out.

• Is agreement to arbitrate inconspicuously located within a document?



Crafting Enforceable Agreements
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 To bolster arguments in support of enforceability, employers should consider the 
following best practices:

• Choose a proper arbitral forum and set of rules/procedures

• Specify the applicable rules

• Ensure rights and remedies equivalent to court proceedings

• Ensure mutuality

• Exclude non-arbitral claims



Choosing the Arbitral Forum
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 As a first step in drafting an arbitration agreement, chose a reasonable arbitral forum

 In choosing this forum, employers should consider whether the forum provides for:

- A neutral arbitrator

- No Limitation on rights or remedies available in court litigation

- A means for adequate discovery

- Written arbitration awards, if desired

- Administrative fees and costs to be born by the employer

 Chavarria v. Ralphs Grocery Co., 733 F.3d 916 (9th Cir. 2013)

- In Chavarria, the arbitration agreement failed to select an arbitral forum and prohibited the use of administrators from the American 
Arbitration Association (“AAA”) or the Judicial Arbitration and Mediation Service (“JAMS”).

- The Court held that this provision added to the substantive unconscionability of the agreement and rendered the arbitration policy 
unenforceable.



Specify the Rules that will Apply to the Agreement
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 Along with the arbitral forum, employers should specify the rules that govern the arbitration.

- The agreement should clearly indicate what rules and procedures apply.  For instance, 
the agreement may select the “Employment Arbitration Rules and Mediation 
Procedures” found on AAA’s website.

- When selecting a set of rules, carefully consider whether they could be deemed 
unconscionable.

 Employers may incorporate arbitral rules into the agreement by reference, as long as they 
are clearly identified and readily accessible.

- Employers should consider providing a link to online arbitral rules to bolster the 
argument that rules were properly incorporated or provide a copy of the rules 
themselves.



Make the Terms of the Agreement Bilateral
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 The more mutual an arbitration agreement is, i.e., the more an employer must 
arbitrate its claims against the employee, the less likely it is that a court will find the 
agreement unenforceable.

 To avoid accusations of unconscionability, arbitration agreements should not also 
create carve-outs or exceptions for claims that are likely to be brought only by one 
side or the other.



Exclude Non-Arbitral Claims
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 Employers should also consider including the following carve-outs and exclusions 
from the arbitration agreement in accordance with law:

- The right to file a workers' compensation or unemployment compensation claim.

- The right to file an administrative charge before a governmental agency, such as 
the Equal Employment Opportunity Commission, National Labor Relations Board, 
or Department of Labor.

- Under the Dodd-Frank Wall Street Reform and Consumer Protection Act, certain 
types of whistleblower claims may not be subject to mandatory pre-dispute 
arbitration.



Additional Considerations When Drafting Arbitration 
Agreements
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 To bolster the enforceability of the agreement, it should:
- Be signed by both the employer and the employee.

• Signature vs. electronic signature.

• Opt-in vs. Opt-out agreements to arbitrate.

- Avoid language preserving the employer's right to amend, modify or cancel the agreement, in 
favor of language disallowing retroactive changes and providing notice periods before future 
changes are effective.

- Preserve all applicable statutes of limitations.

- Avoid confidentiality language that could be interpreted as restricting an employee's ability to 
build his or her case by talking with co-workers or seeking witness participation.



Final Thoughts & Questions
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Ale Lara, Senior Counsel, Dyson
Michael Stepien, Senior Counsel, Publicis Group
Stephanie Dodge Gournis, Drinker Biddle & Reath

Moderator:  Noreen Cull, Drinker Biddle & Reath

Pay Compliance: 
What A General Counsel 
Needs to Know
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Paying Employees -- Hot Topics 
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 DOL’s Exemption Rules & Other Enforcement Initiatives

 Equal Pay – Enforcement, Audits and Reporting

 Predictive Scheduling 

 Other Hot Topics 
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DOL’s Exemption Rules



DOL Publishes New Overtime Exemption Rule
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 In March 2019, DOL published proposed rules to increase the salary test threshold for 
overtime exemption from $455/week ($23,600 annually) to $697/week ($35,308 
annually).

 DOL rules propose to increase the highly compensated employee (HCE) exemption 
from $100,000 to $147,414.

 The proposed rules are expected to be finalized and go into effect as early as 
January 2020.



DOL Publishes New Overtime Exemption Rule
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Other key points about DOL’s proposed rule:
- The thresholds are estimates and may change prior to 

implementation.
- Employers can count nondiscretionary bonuses and incentive 

payments (including commissions) towards up to 10% of the 
standard salary level (i.e., employers can use bonuses to bump 
employee salaries to meet minimum salary thresholds).

- The proposed regulations provide for a notice and comment period 
which will update the salary thresholds every 4 years.



DOL Publishes New Overtime Exemption Rule
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What it means:
- Certain employees may no longer meet the revised exemption standards.
- Employers may want to review use of discretionary (and non-discretionary) 

bonuses available to employees. 
- Employer next steps:

• Consider possible impact of new standards on upcoming FY budgets.

• Conduct audit of exemption status (and other pay practices).

• For positions falling below (or near) the designated minimums, employers must decide either (a) to 
increase salaries; (b) to change exemption status; (c) to track and pay overtime for hours in excess of 40 
hours in a workweek.
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Discussion Topic:
DOL “NEW” Exemption Rule?? (What 

Does It Mean For Your Organization??)



DOL Proposed Rulemaking Seeks To Clarify “Regular 
Rate” Calculation
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On March 28, 2019 DOL also announced a proposed rule to 
amend the regular rate requirements under the FLSA.

- The FLSA generally requires overtime pay of 1.5 the regular rate for 
hours worked in excess of 40 hours per workweek.

- The proposed rule focuses on clarifying whether certain kinds of 
perks, benefits or other miscellaneous items must be included in the 
regular rate.



DOL Proposed Rule Clarifies “Discretionary Bonus” 
Standard
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 Discretionary bonuses have never been included in the regular rate.  

 DOL’s proposed rule seeks to clarify and provide examples of excluded “discretionary 
bonuses.”

 Any bonus paid pursuant to a prior contract, agreement or promise causing the 
employee to expect regular payments is considered non-discretionary.

 The proposed rule clarifies that the employer must retain discretion as to the fact and 
amount of the bonus until at or near the end of the period in which the bonus is paid. 



DOL Adopts “Primary Beneficiary” 
Standard for Determining Intern Employment Status
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 On 1/5/18 the DOL issued Field Assistance Bulletin, titled Determining Whether 
Interns at For-Profit Employers Are Employers Under the FLSA.

 The guidance rejects DOL’s prior six-part test for approving unpaid internships, and 
adopts a “primary beneficiary test” that examines “economic reality” of the intern 
employer relationship.

 The guidance notes that “[u]npaid internships for public sector and non-profit 
charitable organizations, where the intern volunteers without expectation of 
compensation, are generally permissible.”



New DOL Joint Employer Rule
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 In April 2019, DOL issued a notice of proposed rulemaking on joint employer status 
under the FLSA seeking to provide “a clear, four-factor balancing test, based on well-
established precedent, for determining joint employer status.”

 DOL claims its “not completely disassociated” standard continues to provide clear and 
useful guidance for multiple employers in same week – but not for employees working 
hours that simultaneously benefit multiple employers (e.g. 
contractors/subcontractors).



New DOL Joint Employer Rule
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Where an employee works one set of hours in the workweek for employer, and that 
work simultaneously benefits another person/entity, the determination of joint 
employer status is based on whether such entity actually exercises power to: 

 (1) hire and fire the employee; (2) supervise and control the employee’s work 
schedules or conditions of employment; (3) determine the employee’s rate and 
method of payment; (4) maintain the employee’s employment records.
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Discussion Topic:
DOL Enforcement Initiatives?? 

(What Are You Doing??)
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Equal Pay – Enforcement, Audits and 
Reporting



Equal Pay Enforcement
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 The Equal Pay Act (EPA) requires men and women to receive equal pay for equal 
work requiring substantially equal skill, effort and responsibility, and performed under 
similar working conditions within the same establishment. 

• The Illinois EPA prohibits Illinois employers with 4 or more employees from paying 
unequal wages to male and female employees for doing “the same or substantially 
similar work.”

 Title VII, the ADEA and ADA also prohibit compensation discrimination on the basis of 
race, color, religion, sex, national origin, age or disability.

 Federal contractors also are prohibited from pay equity discrimination on the basis of 
protected category.



Equal Pay Enforcement
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 The Ninth Circuit in Rizo v. Yovino ruled that prior salary alone, or in combination with 
other factors, cannot justify a wage differential between male and female employees 
under the Equal Pay Act. 

 The Second, Fourth, Eighth, Tenth and Eleventh Circuits allow compensation history 
to be considered with other factors.

 The Seventh Circuit has ruled that prior compensation is always a “factor other than 
sex” and can be the sole basis for wage differential. 

 Companies need to analyze and correct pay inequities, or face increased risk of 
litigation.



Equal Pay Enforcement
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 California, New Jersey, Massachusetts, and Washington have enacted expanded 
equal pay legislation, including specific prohibitions on consideration of prior salary. 

 The EEOC remains committed to investigation and enforcement of general 
discrimination and pay equity.



Pay Transparency Requirements
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 Several states (California, Colorado, Connecticut, Delaware, Illinois, Louisiana, 
Maine, Maryland, Michigan, Minnesota, New Hampshire, New Jersey, New York, 
Oregon and Vermont) have laws which prohibit employers from disciplining 
employees for discussing compensation. 

 Section 7 of the National Labor Relations Act (NLRA) also protects employee rights to 
engage in protected, concerted activity, which includes the discussion of 
compensation and benefits. 



Restrictions on Inquiries Regarding Salary History
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 California, Delaware, Massachusetts and Oregon have enacted legislation (and at 
least 21 other states and municipalities have proposed legislation) prohibiting 
employers from asking applicants about their prior salary histories. 

 Legislation in Illinois banning inquiry on salary history is pending Governor’s 
signature.



Takeaways
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• Expanded prohibitions at state level regarding use of prior salary to justify wage differential 
merit review of hiring practices / application forms.  

• Prohibitions on restricting employees from discussing wages (which are consistent with 
current NLRB guidance) should be taken into account when reviewing handbooks and other 
policies.

• Companies that fail to analyze and address pay inequities face increased risk of litigation. 



EEO-1 Pay Data Reporting
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The EEOC is moving forward with annual EEO-1 pay data reporting 
requirements, with a September 30, 2019 deadline. 

- In addition to recording the numbers of employees working in job categories 
by race, sex and ethnicity, employers must collect aggregate W-2 earnings 
and report the number of employees in each of 12 (new) bands for the 10 
EEO-1 job categories by race, sex and ethnicity.

- Employers also must report the total hours worked during the year.
- A “new” EEOC is expected to reconsider the survey when it expires in 2021.



Defending Equal Pay Claims
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 But what is equal pay?
- “Similarly situated” (CA) vs. “comparable work” (MA) vs. “work of comparable character” (OR)

- Shift is away from “equal work” to “similar work”

 Defenses:

- Then: “any other factor other than sex” (EPA standard)

- Now:  Focus on factors that (1) are job-related/consistent with business necessity and (2) are 
objective (education, training, experience) and not tied to gender

- Pay history – Often not a permitted factor, even under EPA 
(See Rizo v. Yovino, 9th Cir. Apr. 9, 2018)

 Takeaway: Consider audit to assess pay equity and legitimacy of any disparities



Attorney-Client Privilege – Uses and Limitations
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Developing processes for protecting Employer Data

Key Considerations of Involving Internal/External Counsel

Audit Engagements / Protocols

Protecting the Independent and Objectivity of Investigations

Protecting the Privilege

Report Findings

Takeaways



44 |

Discussion Topic:
Equal Pay Enforcement
(What Can/Should Your 

Organization Be Doing??)
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Predictive Scheduling and Other Pay 
Topics of Concern



What Compensation Professionals Are Talking About
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 By 2020 new jobs will emerge to support the AI economy.

 DOL confirms that the number of contingent workers continues to rise.

 Employee misclassification will continue to be an area of focus for the DOL (and 
plaintiff/ class action attorneys). 

 Illinois’ Biometric Information Privacy Act (BIPA) promises continued concerns and 
challenges for employers using biometric indicators for payroll 
identification/confirmation.



PROPOSED - Chicago Fair Workweek Ordinance
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Following the lead of San Francisco, Seattle, New York and 
Oregon, the Chicago City Council has proposed an ordinance 
that would require employers to pay employees for scheduling 
changes made with less than 2-weeks’ notice.

Covered employees include persons working at least two 
hours in any two-week period within the geographic 
boundaries of Chicago.



PROPOSED - Chicago Fair Workweek Ordinance
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 The ordinance would require:

- Work hours be offered to existing employees before new hires.

- New employees be provided “good faith” estimate of work schedules (including 
minimum hours) at time of hire.

- Employees receive 2-weeks advance notice of work schedules.

- Employees receive 1-hour pay for any changes of work schedules after posting.

- Employees receive up to 4-hours pay for cancellation or reduced hours within 24-hours 
of shift.

- Employees entitled a “right to rest” – i.e., right to decline shift schedule 11-hours after 
end of previous shift, and/or overtime rate for worked hours.



PROPOSED - Chicago Fair Workweek Ordinance
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 The ordinance also would require:

- Employees be protected from retaliation for making schedule change 
requests. 

- Employer respond in writing to employee schedule change request.

- Employer post notice of employee rights.

- Employer provide written notification of rights to covered employees and new 
hires.

- Employer maintain scheduling records to covered employees for five years.



PROPOSED - Chicago Fair Workweek Ordinance
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Penalties for breach:

-Employers subject to fines between $500 to $1000.

-Employees may file complaints with the city or court 
within 3-years of date of alleged violation.

-Employees may recover civil penalties plus any 
predictability pay.



PROPOSED - Illinois Fair Scheduling Act
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Would require employer to provide work schedules to employees at least 72-hours 
before the start of the first shift of the work schedule.

 Provides for reporting pay when an employee’s shift is canceled or reduced within 72 
hours of the beginning of the shift.

 Prohibits retaliation by employers when employees seek to enforce rights under the 
Act.

 Authorizes private actions for damages.

Would be effective immediately upon enactment.



REVISED - Illinois Wage Payment & Collection Act
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 Effective January 1, 2019 Illinois amended its Wage Payment and Collection Act 
to expressly require employers to reimburse employees for all expenses “directly 
related to services performed for the employer.”

- Employer must have “authorized or required” the employee to incur the 
expense

- Employee must submit require within 30 days

- Employee can provide a signed written statement when a receipt is 
unavailable

 Provides for employer to adopt a written expense reimbursement policy.
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Discussion Topic:
What’s On Your To Do List?



Final Thoughts & Questions
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Natascha Riesco, Senior Employment Counsel, Combined 
Insurance, a  CHUBB company
Christine Binotti, Lead Counsel, Motorola Solutions, Inc.
Laurie Holmes, Partner, Drinker Biddle & Reath

Moderator: Kelly Petrocelli, Senior Attorney, Drinker Biddle & 
Reath

Administering and Managing 
Leave
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Leave Administration – Backdrop
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 Most absences are related to the illness of employees or their family members. These absences 
can implicate a host of laws, including:  

• Family and Medical Leave Act (FMLA)

• Americans With Disabilities Act (ADA)

• State workers’ compensation laws

• State and local paid sick leave laws (e.g., California, Cook County, NYC)

• State family and medical leave laws (e.g., Connecticut)

• Pregnancy disability leave laws (e.g., California)

 These laws provide a wide array of remedies to employees who allege a violation against their 
employers (e.g., back pay; retroactive benefits; compensatory, liquidated and punitive damages; 
attorneys’ fees). 



Leave Administration – Initial Considerations
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Whether to use a third-party administrator (TPA)

- Size of employee population

- Scope of operations (i.e., multi-state v. single state)

- Available and knowledgeable staff/personnel 

- Cost in relation to budget

- Nature of business

- Is it even your decision?  



Deciding Whether to Outsource
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Pros of Outsourcing Pros of In-House Administration
TPA takes on administrative burden of furnishing 
paperwork, tracking deadlines, tracking leave.

Familiarity with employees and their unique issues.

Claims adjusters are paid to keep current on the law. More likely to curb abuse, request a second opinion, and 
(somewhat) easier to track intermittent leave.

TPA has multiple individuals dedicated to assist 
employees and often a dedicated phone 
number/service center.

Employees may prefer familiar in-house contact.

Employees do not have to communicate sensitive 
medical information to co-workers.

Immediate access to information needed for employment 
decisions.

May be cost-effective with large employee population. More control over creating documentation for potential 
litigation.



Tips for Effective Use of a TPA
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 Communicate and require regular communication.

 Designate a dedicated liaison to work with the TPA.

 Ensure the TPA agrees to respond timely and directly to counsel.

 Devise standards and protocols for the escalation of issues.

 Periodically ask for files and review for thoroughness.

 Carefully review your contract with the TPA to ensure it provides what you need.



Expiration of FMLA Leave
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 Things to Consider:

- Focus on situation at least one week before leave expires – make sure TPA provides 
timely notifications.

- Contact employee to confirm plan for returning.

- If employee can’t return, determine why – request complete file from TPA.

- The longer you wait before analyzing the need for additional leave, the more likely the 
EEOC will take the position that additional leave is reasonable

Time to Think “ADA”



Additional Leave as Accommodation under ADA
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 Can employee provide return-to-work date or timeframe?

What have you done during employee’s absence to cover his/her duties?  Is it 
burdensome to continue?

What have you done for others in similar situations?

 Communicate expectations and obligations to employee in writing.

 Unlimited leave is not a reasonable accommodation.



Avoiding ADA Landmines 
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 EEOC v. Denny’s Inc. (D. Md. 2011): $1.3 million settlement; exception to six months’ maximum leave policy required as reasonable accommodation.

 EEOC v. BMO Harris Bank (N.D. Ill. 2013): $400,000 settlement. Policy provided for automatic termination at end of medical leave rather than 
offering accommodation to allow return to work. 

 EEOC v. Sears Roebuck & Co. (N.D. Ill. 2009):  $6.2 million settlement. Employee couldn’t return to work following exhaustion of workers’ comp 
leave.  After employee exceeded one-year maximum leave per policy, Sears terminated. Failed to offer another job or inquire about need for more 
leave.  

 EEOC v. Pactiv LLC (Illinois – Settled Nov. 2015):  $1.7 million settlement. Issued points under attendance policy for medical-related absences. 
Inflexible rules about leave and did not make reasonable accommodation for disabled employees.

 EEOC v. Verizon Maryland, Inc. (W.D. Md. 2011):  $20 million settlement to compensate 800 employees disciplined or fired under no fault attendance 
policy, which allowed a certain number of excused absences without any documentation and then disciplined employees who exceeded those 
absences. Allegedly refused to make exceptions to accommodate disabled employees.

 EEOC v. Interstate Distributor Co. (N.D. Colo. 2012):  $4.85 million settlement.  Policy provided for automatic termination after 12 weeks of leave 
and required return to work with no restrictions (100% healed).  



Lingering Leave
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 Considerations:

- The only job-protected leave is FMLA leave.

- STD may extend for 26 weeks, but FMLA doesn’t.

- Will STD benefits terminate if employment terminates?

- When do you terminate benefits and issue COBRA notices?

 When to terminate:

- No bright lines.

- Case-by-case analysis – consider leave history and prior extensions.

- No one on LTD should still be an employee!



Final Thoughts & Questions
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