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As of April 2023, NLRB Charges Against 
Employers are up 16% from last year!



Micro Units Are Back

The NLRB returned to its pro-union standard for
determining appropriate bargaining units. The Board will require an
employer challenging the appropriateness of such a micro unit to show
that there is an “overwhelming community of interest” between the
micro unit and other employees not included in the proposed unit.



Dues Check-Off After Expiration of a CBA

The Board overturned a Trump-era decision that had permitted
employers to cease deducting union dues where the collective
bargaining agreement requiring the deduction expired.



Uniform Policies

The Board ruled that such a policy that prohibits the wearing of union
insignia is presumptively unlawful, absent “special circumstances”
which are difficult for an employer to prove.



Consequential Damages Remedy

The NLRB expanded its remedial power by ordering consequential
damages in all cases in which the traditional “make whole” relief is
awarded. Now, however, employers who violate the act will owe
monetary relief for other “foreseeable harms” such as out of pocket
medical expenses, credit card debt attributable to the loss of
employment, and missed mortgage or rental payments and related
fees.



Restrictions On Employer Property Rights

The Board reversed precedent and found that a business can only
exclude contract workers from its property when the contract workers’
protected activities (such as picketing, leafletting, etc.) “significantly
interfere” with the property’s use or there is another legitimate
business reason to eject the contract workers.



What’s Coming in 2023?

1. Captive audience meetings;
2. Joint Employer Rule;
3. Mandatory union recognition;
4. Independent Contractor Standard raised;
5. Employer work rules scrutinized.







Changes to the NLRA

NLRB General Counsel

The General Counsel acts as 
prosecutor for alleged 
violations of the NLRA



Expected Changes Coming
Abruzzo Issues Memorandum Outlining Objectives

• Case involving the applicability of Ridgewood Heath Care Center, Inc., 367 NLRB No. 110 (2019)
(overruling Galloway School Lines, 321 NLRB 1422 (1966) and finding that a successor
employer that discriminates in refusing to hire a certain number of the predecessor’s
workforce to avoid a Burns successorship bargaining obligation does not necessarily forfeit the
right to set employees’ initial terms.

• Cases involving the applicability of Pittsburgh Post-Gazzette, 368 NLRB No. 41, slip op. at 3, n.5
(2019) (distinguishing Finley Hospital, 362 NLRB 915 (2015) in determining whether the post-
contract status quo required increases to employer fund contributions).

• Cases involving the applicability of Brevard Achievement Center, Inc., 342 NLRB 982 (2004)
(declining to extend the Act’s coverage to individuals with disabilities on grounds that these
individuals, where working in a rehabilitative setting, are not employees within the meaning of
Section 2(3) of the Act).

The issues that remain at the forefront of Abruzzo’s prosecutorial agenda are as follows:



Expected Changes Coming (cont.)
• Cases involving the applicability of United States Postal Service, 371 NLRB No. 7 (2021) (Board refusing to

find a pre-disciplinary interview right to information, including the questions to be asked in the
interview, as a purported extension of Weingarten).

• Cases involving the applicability of ABM Onsite Services-West, 367 NLRB No. 35(2018) (Board, after
initially asserting jurisdiction and certifying the union as representative of the employer’s airport bag
jammer technicians and dispatchers, reversed course and deferred to a National Mediation Board
advisory decision in which NMB found Railway Labor Act jurisdiction under traditional six-factor carrier
control test and overruled NMB cases requiring carrier control over personnel decisions).

• Cases involving a refusal to furnish information related to a relocation or other decision subject
to Dubuque Packing (see former Chairman Liebman’s dissent in Embarq Corp., 356 NLRB No. 125 (2011)
and OM-11-58).

• Cases involving the applicability of Shaw’s Supermarkets, Inc., 350 NLRB 585 (2007) (to assess whether
this case should be overruled. The case permits midterm withdrawals of recognition where they occur
after the third year of a contract of longer duration).



Expected Changes Coming (cont.)
• Cases involving the applicability of Wal-Mart Stores, 368 NLRB No. 24 (2019) (broadly

defining an intermittent strike).

• Cases involving the applicability of Service Electric Co., 281 NLRB 633 (1986) (allowing an
employer to unilaterally set terms and conditions of employment for replacements even
where those terms are superior to those that had been paid to striking unit employees).

• Cases involving the applicability of Ex-Cell-O Corp, 185 NLRB 107 (1970) (declining to
provide a make whole compensatory remedy for failures to bargain).

• Cases involving the applicability of Cordua Restaurants, Inc., 368 NLRB No. 43 (2019) (Board
finding, among other things, that an employer does not violate the Act by promulgating a
mandatory arbitration agreement in response to employees engaging in collective action).



Labor Organizing Continues to Garner 
Front Page Headlines

• From Amazon to Starbucks to Minor League Baseball, organized labor has continued the 
trend of being front page news.

• Institutions and industries that were once considered unreachable by unions, are now 
being organized at an unprecedented rate

• Unions are leveraging these success into media headlines, and more importantly, social 
media engagements

• These headlines coupled with new generation of workers being discouraged by current 
status quo of employment prospects has contributed to the surge in union organizing



More “Proposed” Changes Coming

• Stricter scrutiny of employee handbooks – reverse “reasonable” standard set out in The Boeing Co.,
365 NLRB No. 154 (2017)

• More difficult for employers to classify employees as independent contractors – reverse
SuperShuttle DFW, Inc., 367 NLRB No. 75 (2019)

• Permit employee use of employer email system for union organizing – reverse Rio All-Suites Hotel
and Casino, 368 NLRB No. 143 (2019)

• More scrutiny, separation agreements with confidentiality language – reverse Baylor University
Medical Center, 369 NLRB No. 43 (2020)

• Eliminate employer’s right to demand secret ballot election for union representation – reinstate
“Joy Silk” doctrine - Joy Silk Mills, 85 NLRB 1263 (1949



Government Efforts to Assist 
Union Organizing



Project Labor Agreements

• A February 2023 Executive Order directed federal agencies to use
such agreements on construction projects above $35 million.

• Developing industries like cannabis are subject to PLAs at the state level in
New York and Illinois.



















DOL Reports Favor Unions



DOL Reports Favor Unions



How To Protect Your Company

• Engagement Surveys/Analysis

• Vulnerability Assessments



How To Protect Your Company (Cont.)

Premises Review
• Access Policies;
• Surveillance Systems;
• Security Measures;
• Smoking Areas;
• Boundaries of Property.



How To Protect Your Company (Cont.)

Rapid Response Teams
• Qualifications
• Availability
• Training
Avoid Consultants
• Not credible to staff
• DOL requires reporting of “Persuaders”



How To Protect Your Company (Cont.)

General Messaging



How To Protect Your Company (Cont.)

Prepare Upper-Level Managers
• Know NLRB Election Timeline
• Know Local Conditions
• Review job descriptions

• Supervisors
• Managers
• Exclusions



How To Protect Your Company (Cont.)

Develop Off The Shelf Materials

• Must be relevant to your industry
• Must be relevant to your people
• Must be kept up to date



How To Protect Your Company (Cont.)

Listen/Listen/Listen!!!



QUESTIONS?



Disclaimer

No information contained in this presentation should be relied upon by
you as legal advice. An attorney’s answer to a question depends on
many facts, and the facts of each case are different. If you encounter a
situation where you believe you need legal advice, contact an attorney
and relay the facts of your case to him or her.
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