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Agenda
7:30 – 8:30  Registration, Continental Breakfast and Visit Exhibitors

8:30 – 8:40  Welcome & Kick Off Remarks

     President, Association of Corporate Counsel

     President, Bar Association of Metropolitan St. Louis

8:40 – 9:30  Session Title:  This is Not a Game (Show)! Ethical Issues in Internal
       Investigations That Could Land Your
       Company in Jeopardy!
      1-Hour Ethics
     Law Firm:  Bryan Cave

9:40 – 10:30 Session Title: Hot Topics from the Highest Courts
      Law Firm: Lewis Rice 

10:30 – 10:45 Break: Visit Exhibits

10:45 – 11:35 Session Title: Organizing Trends and Employer Strategies after the NLRB’s CEMEX Decision.
     Law Firm: McMahon Berger 

11:35 – 1:00  Lunch and Presentation
    St. Louis is Resurgent:How Business and Civic Leaders Are Coming Together to Move the Metro Forward

Speakers:  
Carolyn Kindle, CEO and Co-Owner at St. Louis CITY SC
Gabe Gore, City Attorney, City of St. Louis
Travis Sheridan, Chief Community Officer for Wexford Science and Technology and Co-Chair of the Brickline Campaign
Moderator:  Jason Hall, CEO, Greater Saint Louis

1:00 – 1:15  Break: Visit Exhibits

1:15 – 2:05   Session Title: The Building Blocks of M&A:  Key M&A Issues and Trends
   Law Firm:  Armstrong Teasdale

2:05 – 2:15  Break: Visit Exhibits

 2:15 – 3:05 Break Out A:  Thriving Under the Corporate Transparency Act
   Law Firm:  Polsinelli  

   Break Out B: Finding the Fodder of Fraud: Strategies for Your Practice
   Law Firm:  Thompson Coburn

3:05 – 3:20 Break; Visit Exhibits

3:20 – 4:10  Session Title: Challenges & Opportunities Posed By Artificial Intelligence in the Practice of Law
   Law Firm:  Husch Blackwell

4:20 – 5:10  Session Title:  Inclusive Leadership: The 6 To Do’s (Title Updated 3-28-2024) 1-Hour Elimination of Bias
   Law Firm: Ogletree Deakins 

5:10 - 6:30  Reception and Prizes Awarded
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This is Not a Game (Show)! Ethical 
Issues in Internal Investigations That 
Could Land Your Company in Jeopardy!

8:40 AM - 9:30 AM



TH
IS IS N

O
T A G

AM
E (SH

O
W

)! 
ETHICAL ISSUES IN INTERNAL INVESTIGATIONS THAT COULD LAND YOUR COM

PANY IN JEOPARDY!

M
ay 9, 2024

Presented by Chris Blaesing, Ali Olszeski, Barbara Sm
ith, Ben Ford and M

ark Lenihan
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Answ
er

W
hat are the purpose and scope of an investigation?

5


Be deliberate:  W

hy is the investigation 
needed?  Scope?  Charge/directive? 


Business purpose vs. legal purpose
•

Diversified Indus. Inc. v. M
eredith, 

572 F.2d 596 (8th Cir. 1977) 
(internal investigation report w

as 
not privileged because there w

as no 
legal purpose and it w

as not done in 
anticipation of litigation)

•
Doe v. Kirkwood R-7 Sch. Dist., 
2023 W

L 8697806 (E.D. M
o. Dec. 

15, 2023) (good discussion of 
relevant factors)

•
Bd. of Registration for Healing Arts 
v. Spinden, 798 S.W

.2d 472 (M
o. Ct. 

App. 1990) (report done in ordinary 
course not privileged)


Is litigation anticipated?

BA
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N
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TThhiiss  tteerrmm
  rreeffeerrss  ttoo  tthhee  pprriinncciippllee  ooff  

kkeeeeppiinngg  sseennssiittiivvee  iinnffoorrmm
aattiioonn  aanndd  

ccoomm
mm

uunniiccaattiioonnss  pprriivvaattee  dduurriinngg  aann  
iinntteerrnnaall  iinnvveessttiiggaattiioonn..

Best practices · $100
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W
hat is confidentiality?

8


M

issouri Rule 4-1.6: Confidentiality of Inform
ation.


Lim

it circulation of legal advice and privileged com
m

unications internally to 
those w

ho need to know.


W

hen interview
ing your com

pany’s em
ployees, do not m

ake a blanket 
statem

ent that the investigation w
ill be kept strictly confidential. 

Answ
er
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W
ho is the com

pany?

11


The answ

er is sim
ple but easy to lose sight of.


Under M

issouri Rule 4-1.13, “[a] law
yer em

ployed or retained by an 
organization represents the organization acting through its duly authorized 
constituents.”


Easy to confuse the client w

ith the client representative, particularly, a CEO or 
other officer or executive.

Answ
er
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iinnvveessttiiggaattiioonn..

Who is the client· $100
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W
hat is im

partiality?

14


Consider w

hether yyoouu
are in the best position to lead the internal investigation. 


Investigations of suspected w

rongdoing by senior m
anagem

ent should be 
conducted by som

eone outside the com
pany.


The com

pany is best served to portray itself to the governm
ent, its independent 

auditors, the investm
ent com

m
unity, and the m

edia as having com
plete integrity 

and a com
m

itm
ent to uncovering the facts.

Answ
er
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TThhiiss  ddooccttrriinnee  mm
aayy  pprrootteecctt  

ccoomm
mm

uunniiccaattiioonnss  bbeettww
eeeenn  mm

uullttiippllee  
ppaarrttiieess  iimm

pplliiccaatteedd  iinn  aann  iinntteerrnnaall  
iinnvveessttiiggaattiioonn..

Privilege and confidentiality · $200
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W
hat is the com

m
on interest or JD

 privilege?

17


This is an extension of the attorney-
client privilege. 


This applies “w

here a joint defense
effort or strategy has been decided 
upon and undertaken by the parties 
and their respective counsel.”
•

United States v. Schwim
m

er, 
892 F.2d 237, 243 (2d Cir. 
1989).


Bew

are of optics (e.g., Yates 
m

em
o/cooperation credit).


Bew

are of “unofficial” w
aiver.

•
In re Grand Jury Subpoena 
Duces Tecum

, 112 F.3d 910, 
940 (8th Cir. 1997) (explaining 
that the “[j]ointdefense
privilege cannot be w

aived 
w

ithout the consent of all 
parties to the defense”).

Answ
er
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TThhiiss  aaggrreeeemm
eenntt,,  nnaamm

eedd  aafftteerr  aa  11996611  SSuupprreemm
ee  CC

oouurrtt  
ddeecciissiioonn  ((nnoott  tthhee  iinnffaamm

oouuss  SStt..  LLoouuiiss  cchheeeessee)),,  iiss  
bbeettww

eeeenn  aa  llaaww
yyeerr  aanndd  ccoonnssuullttaanntt  aanndd  aaiimm

ss  ttoo  pprrootteecctt  
tthhee  llaaww

yyeerr''ss  aanndd  ccoonnssuullttaanntt''ss  ccoomm
mm

uunniiccaattiioonnss  ww
iitthh  

tthhee  cclliieenntt  aass  pprriivviilleeggeedd  aanndd  iiss  tthhee  bbeesstt  ww
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ccoomm
mm

uunniiccaattiioonnss  ww
iitthh  aann  aaccccoouunnttaanntt..

Privilege and confidentiality · $300
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W
hat is a Kovel agreem

ent?

20


Based on U.S. v. Kovel, 296 F.2d 918 (2d Cir. 1961).


Serves to protect privileges w

ith outside consultants, like CPAs.


Overall Structure: Law

 Firm
 engages Consultant to assist w

ith providing legal 
advice to Client.


Exercise Caution: Courts scrutinize Kovelagreem

ents. Over-reliance is a risk.
•

See, e.g., In re Am
. M

ed. Collection Agency, Inc., Custom
er Data Sec. 

Breach Litig. , No. 19M
D2904M

CAM
AH, 2023 W

L 8595741, at *8 (D.N.J. 
Oct. 16, 2023).

Answ
er
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W
hat is an UUppjjoohhnn

w
arning?

23


Upjohn Co. v. United States, 
449 U.S. 383 (1981).


In an Upjohn

w
arning, em

ployees are 
told w

hom
 the attorney represents, 

that the attorney-client privilege 
belongs to the corporation, and that 
the corporation m

ay w
aive the 

privilege and disclose the substance 
of the interview

 to third parties. 


Interview

 notes should reflect that 
the w

arning w
as given and the 

em
ployee acknow

ledged she/he 
understood.

Answ
er

BA
C

K T
O

 PA
N

EL

TThhiiss  ccrruucciiaall  sstteepp  mm
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nnhhiillll..
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W
hat is independent representation?

26


M

issouri Rule 4-1.7: Conflict of Interest: Current Clients.


In re Inform

ation M
anagem

ent Services, Inc., Derivative Litigation, 
81 A.3d 278 (Del. Ch. 2013). 

Answ
er
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iinnvveessttiiggaattiioonn  aanndd  ddooccuumm

eennttss  ccrreeaatteedd  
ffrroomm

  ddiisscclloossuurree..

Privilege & confidentiality· $400
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W
hat is a w

aiver?

29


Disclosure to third-party =

 w
aiver. 


Bew

are of over-disclosure w
ithin an 

organization.
•

Ryan v. Gifford, No. CIV.A. 
2213-CC, 2007 W

L 4259557 
(Del. Ch. Nov. 30, 2007) 
(privilege w

aived w
hen report 

shared w
ith full board, som

e of 
w

hom
 w

ere im
plicated in the 

m
atters investigated).


“Selective disclosure” to regulators.  
•

United States v. Shyres, 898 
F.2d 647 (8th Cir. 1990) 
(holding that “selective 
privilege” does not constitute 
general w

aiver).
•

United States v. M
assachusetts 

Inst. of Tech., 129 F.3d 681 (1st 
Cir. 1997) (rejecting “selective 
disclosure”). 

Answ
er
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OO
nn  gguuaarrdd!!  BBee  ccaarreeffuull,,  sseelleeccttiivvee  
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aatteerriiaallss  oorr  

iinnffoorrmm
aattiioonn  mm
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iissuussee  ooff  pprriivviilleeggee..
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W
hat is sw

ord and shield?

32


The attorney-client privilege and w

ork 
product doctrine are incredibly 
im

portant.


But don’t be too clever by half!


If you try to disclose

privileged 
com

m
unications or w

ork product w
hen 

it helps you, but hide privileged 
inform

ation on a privilege log w
hen it 

hurts you, courts w
ill not take kindly to 

this tactic.


Sherm

an v. Berkadia Com
m

ercial 
M

ortgage, LLC, 2018 W
L 4300322 

(E.D. M
o. Sept. 10, 2018) (sw

ord and 
shield principle; fairness doctrine).


Baker v. Gen. M

otors Corp., 209 F.3d 
1051, 1055 (8th Cir. 2000) (at issue 
w

aiver).

Answ
er
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W
hat is an oral report?

35


Law

yers have an ethical duty to keep clients reasonably inform
ed about the 

status of m
atters.  M

issouri Rule 4-1.4.


Privilege disputes are w

on and lost.  Anticipate the loss!


Providing oral reports about sensitive m

atters or prelim
inary conclusions is a 

good practice to em
ploy.

Answ
er

BA
C

K T
O

 PA
N

EL

TThhiiss  iiss  aa  ggoooodd  eevviiddeennttiiaarryy--mm
iinnddeedd  

pprraaccttiiccee  ww
hheenn  pprroovviiddiinngg  ppeerriiooddiicc  
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W
hat is “to secure legal advice about the law

yer's com
pliance w

ith” 
the M

issouri Rules of Professional Conduct AN
D

 “to com
ply w

ith other 
law

 or a court order”?

38


M

issouri Rule 4-1.6(b): Confidentiality of 
Inform

ation.


M

issouri Rule 4-1.13(b): Organization as 
Client.


W

e all know
 that law

yers generally 
cannot disclose inform

ation related to the 
representation of a client.


But M

issouri Rule 4-1.6(b) provides 
lim

ited exceptions to this general rule.

Answ
er
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ooddeell  RR
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uulleess  ooff  PPrrooffeessssiioonnaall  ccoonndduucctt,,  iiff  iinn--
hhoouussee  ccoouunnsseell  bbeelliieevveess  tthhaatt  aa  vviioollaattiioonn  iiss  
rreeaassoonnaabbllyy  cceerrttaaiinn  ttoo  rreessuulltt  iinn  ssuubbssttaannttiiaall  
iinnjjuurryy  ttoo  tthhee  oorrggaanniizzaattiioonn,,  oonnllyy  tthheenn  mm

aayy  
ccoouunnsseell  ttaakkee  tthhiiss  aaccttiioonn..

Disclosures · $300
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41


ABA M

odel Rule 1.13(c).


But see M

issouri Rule 4-1.13(c): 
Organization as Client. 


Under the ABA M

odel Rules, the law
yer 

m
ay reveal inform

ation relating to the 
representation outside of the 
organization.


But under M

issouri Rule 4-1.13(c), if an 
organization’s highest authority refuses 
to act and the attorney believes a 
violation of law

 or substantial injury to 
the organization w

ill occur, then the 
law

yer “m
ay resign in accordance w

ith 
Rule 4-1.16.”

W
hat is reveal inform

ation relating to the representation 
outside of the organization?

Answ
er
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
17 CFR §

240.21F-4(b)(4)(i).


17 CFR §

205.3(d)(2).


Section 240.21F is the SEC w

histleblow
er 

regulation.


Section 240.21F-4(b)(4)(i) provides generally 
that if the w

histleblow
er’s inform

ation w
as 

obtained subject to the attorney-client privilege, 
then the Com

m
ission w

ill not consider the 
inform

ation to be derived from
 independent 

know
ledge or analysis.


But, Section 205.3(d)(2) is an exception, w

hich 
allow

s an attorney practicing before the 
Com

m
ission in the representation of an issuer to 

reveal inform
ation w

ithout the issuer’s consent 
to prevent perjury or to prevent or rectify 
m

aterial violations that w
ould cause substantial 

injury to the financial interests of the issuer or 
investors.

W
hat is a w

histleblow
er?

Answ
er
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M
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Hot Cases at the High Court:
The Suprem

e Court at M
id-Term

, 2023-24
ACC Corporate Counsel Institute

Evan Z. ReidActually, It’s The Six:

The N
ine:

U
nderstanding the M

ajority

•
M

ust look at the individual justices
•

Thom
as and Alito: long-serving, socially conservative

•
Gorsuch: strong textualist, originalist
•

Kavanaugh: values com
ity, not strong textualist or originalist

•
Barrett: Cautious, precise, inquisitive
•

Roberts: N
ew

 role, but still leading



The Last Tw
o Term

s—
Constitutional Cases 

•
Dobbs: The ultim

ate prize of the conservative legal m
ovem

ent.
•

M
ajority w

as 5-1-3, as Roberts fails to craft a com
prom

ise that w
ould 

preserve a lim
ited Roe

•
N

.Y. Rifle &
 Pistol Ass’n v. Bruen: For the first tim

e, recognizes the right to carry 
firearm

s outside the hom
e.  Discards balancing test in favor of historical review

 
standard.  (6-3)

•
Students for Fair Adm

ission: 6-3 m
ajority holds that use of race in adm

issions 
violates the Equal Protection Clause
•

A student’s race can be considered in the context of how
 it influenced their 

character—
but the student m

ust be considered as an individual

W
here Is the M

ajority Strongest?

•
Broad constitutional changes:
•

Abortion
•

Gun O
w

nership
•

Affirm
ative Action

•
Religious exercise

•
Curbing governm

ent pow
er:

•
Environm

ental
•

Rule-m
aking

M
ore from

 the Last Tw
o Term

s—
Governm

ent Pow
er

•
W

est Virginia v. EPA: U
sing “M

ajor Q
uestions Doctrine”, says that econom

ic and 
political significance of the issue requires express Congressional authorization for 
em

issions caps (6-3)
•

Sackett v. EPA: The Clean W
ater Act extends only to w

etlands that have a 
continuous surface connection w

ith “w
aters” of the U

nited States—
i.e., w

ith a 
relatively perm

anent body of w
ater connected to traditional interstate navigable 

w
aters (5-4)

•
Biden v. N

ebraska: The Secretary of Education does not have authority under the 
Higher Education Relief O

pportunities for Students Act of 2003 (HERO
ES Act) to 

establish a student loan forgiveness program
 that w

ill cancel roughly $430 billion 
in debt (6-3)

Any Signs of Fracture?

•
O

ver tw
o full and one partial term

, no sign of fracture
•

Cases w
here conservative justices disagree as to holding are few, and 

not about core concerns of conservative legal m
ovem

ent
•

Gorsuch’s tribal cases, Thom
as’s frequent dissents, at tim

es w
ith Alito 

(Indian Child W
elfare case)

•
N

o indication of disagreem
ent w

ithin m
ajority of w

hat rulings to 
overturn



The Exception—
M

oore v. Harper

•
The Federal Elections Clause does not vest exclusive and independent 
authority in state legislatures to set the rules regarding federal 
elections
•

6-3 m
ajority: Roberts, Barrett, Kavanaugh, Kagan, Sotom

ayor, and 
Jackson
•

Thom
as, Alito, and Gorsuch dissent on m

ootness grounds
•

BU
T: Trum

p v. Anderson, 5-4 m
ajority, less Barrett, takes strong 

position to lim
it reach of Sec. 3 of Fourteenth Am

endm
ent

N
ot to Read Too M

uch Into It. . .

•
Thom

as Jefferson High School for Science and Technology is a 
selective, public Virginia institution
•

In 2020, school board m
ade changes to adm

issions policies: no fee, 
no test, consideration of factors such as free lunch, non-English 
learner
•

Law
suit claim

ed disparate im
pact on Asian-Am

erican students
•

4
th Circuit upheld policy, Suprem

e Court refused case
•

Alito files 10-page dissent

The Real Story

•
N

ot fracture, but cases w
here m

ajority has declined to fully em
brace 

core conservative issues:

•
Haaland v. Brackeen—

U
pholding the Indian Child W

elfare Act
•

Groff v. DeJoy—
Passing on the opportunity to overturn Sm

ith 
•

U
nited States v. Texas—

N
o standing for state to challenge DHS im

m
igration 

guidelines
•

N
ational Pork Producers v. Ross—

Court splits, no attack on Dorm
ant 

Com
m

erce Clause

M
uldrow

 v. City of St. Louis

•
Plaintiff is a St. Louis police sergeant, transferred from

 intelligence 
division to regular patrol
•

8
th Circuit precedent requires proof of “adverse em

ploym
ent 

action”—
loss of position or pay.  District Court grants sum

m
ary 

judgm
ent to City

•
Affirm

ed by 8
th Circuit and cert. granted by Suprem

e Court—
other 

circuits do not require proof of adverse em
ploym

ent action beyond 
discrim

ination



M
uldrow

—
Victory for W

orkers?

•
Suprem

e Court overturns 8
th Circuit unanim

ously
•

Six justices join m
ajority opinion, w

hich holds that under the text of 
Title VII plaintiff need only show

 som
e harm

 w
ith respect to an 

identifiable term
 or condition of em

ploym
ent, but that harm

 need 
not be significant
•

Discrim
ination + Som

e Harm
 = Title VII violation

•
Concurrences: “Som

e harm
” isn’t definite enough

M
urray v. U

BS Securities

•
Analyst at U

BS w
as required to certify independence and accuracy of 

his reports
•

Claim
s that he w

as pressured to skew
 his research

•
Reported the pressure tactics to his supervisor
•

U
BS term

inated M
urray, and he sued under Sarbanes-O

xley 
antiretailiation provision
•

District Court ruled in M
urray’s favor after trial and Second Circuit 

reversed
•

Circuit Court said M
urray had to prove “retaliatory intent”

M
uldrow

—
The N

ext Battleground

•
Pleading stage—

did you state enough facts to plausibly show
 

discrim
ination?  “Prism

” to determ
ine plausibility

•
Ingram

 v. Arkansas Departm
ent of Corr. (8

th Cir. 2024): affirm
ing 

dism
issal for failure to state a claim

•
 Don’t have to show

 prim
a facie case at pleading, but here plaintiff 

failed to plead facts that she w
as “sim

ilarly situated in all relevant 
respects” to differently treated co-w

orkers, so no discrim
ination

•
“Sim

ilarly situated” is supposed to com
e in after em

ployer rebuts 
prim

a facie case at the end, not at pleading stage

M
urry v. U

BS Securities—
Suprem

e Court Reverses

•
Suprem

e Court rules unanim
ously that M

urray did not have to prove 
“retaliatory intent” on the part of U

BS
•

Statute does not refer to retaliatory intent; bars retaliation in 
em

ploym
ent “because of” w

histleblow
ing

•
W

histleblow
er w

ho sues under SOX need only show
 that the 

protected activity “w
as a contributing factor in the unfavorable 

personnel action alleged in the com
plaint.”

•
Em

ployer m
ust then show

 that it w
ould have taken sam

e action 
regardless of w

histleblow
ing



Loper Bright—
The End of Chevron?

The “Chevron Deference” doctrine under w
hich courts m

ust defer and 
give “controlling w

eight to” an adm
inistrative agency’s interpretation of 

a particular statute over w
hich Congress has entrusted it to adm

inister 
and prom

ulgate rules of enforcem
ent if: (i) the statute is am

biguous or 
silent; and (ii) the agency’s interpretation is not “arbitrary, capricious, 
or 

m
anifestly 

contrary 
to 

the 
statute” 

but 
is 

“perm
issible” 

and 
“reasonable.”
Chevron U.S.A., Inc. v. N

at. Resources Def. Council, Inc., 467 U.S. 837 
(1984)

Loper Bright—
Q

uestion Presented 

•
Tw

o cases, Loper Bright Enterprises v. Raim
ando and Relentless v. 

Dept. of Com
m

erce presenting the sam
e question: 

“W
hether the court should overrule Chevron v. N

atural Resources 
Defense Council, or at least clarify that statutory silence concerning 
controversial pow

ers expressly but narrow
ly granted elsew

here in the 
statute does not constitute an am

biguity requiring deference to the 
agency.”
•

How
 to judge the interpretation of the M

agnuson-Stevens Act in 
requiring herring boat ow

ners to pay part of cost for m
onitors?

Rising Criticism
 of Chevron Deference

“Rather than say w
hat the law

 is, w
e tell those w

ho com
e before us to 

go ask a bureaucrat…
At this late hour, the w

hole project deserves a 
tom

bstone no one can m
iss. W

e should acknow
ledge forthrightly that 

Chevron did not undo …
 the judicial duty to provide an independent 

judgm
ent of the law

’s m
eaning in the cases that com

e before the 
N

ation’s courts.” Buffington v. Dep’t of Veteran Affairs, 598 U.S. ___ , 
143 S.Ct. 14 (2022), Gorsuch, J., dissenting

Loper Bright—
O

ral Argum
ents

•
Three-and-a-half hours of argum

ent on January 17
•

Justice Kavanaugh criticized
Chevron

for producing unstable results, 
stating that the fram

ew
ork “ushers in shocks to the system

 every four 
to eight years w

hen a new
 adm

inistration com
es in.”

•
Justice Barrett and Justice Jackson expressed concerns about a 
potential flood of litigation if regulations approved under Chevron
com

e under fresh attack
•

Strong conservative push against Chevron, but are courts ready to be 
a supra-regulatory agency?



A Com
plication for Chevron’s End—

Corner Post

•
Corner Post, Inc. v. Board of Governors of the Federal Reserve System
•

Regulation II caps the fees that banks can charge for each debit card 
transaction, originally published in 2011
•

Six-year statute of lim
itations

•
Does a plaintiff’s claim

 under the Adm
inistrative Procedure Act “first 

accrue” under 28 U.S.C. §
 2401(a) w

hen an agency issues a rule, or 
w

hen the rule first causes harm
 to the plaintiff?

•
If Chevron falls and Corner Post w

ins, w
ill courts be overw

helm
ed by 

new
 challenges to old regulations?  Is a rule ever final?

SEC v. Jarkesy—
O

ral Argum
ents

•
Argum

ents focused on Seventh Am
endm

ent issue alone
•

Justices Gorsuch and Thom
as unhappy w

ith SEC-im
posed fines

•
Can Congress sidestep Seventh Am

endm
ent by having an agency 

adjudicate under “public rights” doctrine?  Gorsuch says that since 
the charges here look like com

m
on law

 fraud, can’t escape jury trial
•

Justice Kagan: Seventh Am
endm

ent is no bar to creation of new
 

public rights and enforcem
ent by agencies outside of courts of law

•
Barrett, Kavanaugh, and Roberts are the sw

ing votes 

SEC v. Jarkesy—
Independent Agency Pow

er

•
SEC investigates and brings in-house com

plaint against hedge fund 
founder Greg Jarkesy
•

ALJ finds Jarkesy com
m

itted securities fraud
•

Com
m

ission affirm
s the finding and im

poses penalties
•

5
th Circuit says that Seventh Am

endm
ent bars SEC from

 im
posing 

fines, N
ondelegation clause m

eans Congress can’t delegate decision 
to proceed adm

inistratively to SEC, and ALJ appointm
ent procedures 

violate the Appointm
ent Clause

How
 Far to Go?  Post-Dobbs Abortion Cases

•
FDA v. Alliance for Hippocratic M

edicine: 
•

Doctors challenging FDA approval of abortion drug m
ifepristone 

•
Standing?

•
Arbitrary and Capricious?

•
If court reaches m

erits, w
hat deference to FDA?

•
M

oyle v. U.S.:
•

Does the federal Em
ergency M

edical Treatm
ent and Labor Act preem

pt an 
Idaho law

 that crim
inalizes m

ost abortions in that state?
•

How
 to balance language of EM

TALA w
ith state sovereignty?



First Am
endm

ent Cases—
Gov’t M

eets Social M
edia

•
Three Categories:

•
Governm

ent anti-discrim
ination requirem

ents collide w
ith private 

view
s

•
State governm

ents restrict m
oderation activities of social m

edia 
platform

s
•

Gov’t O
fficials’ influence on social m

edia com
panies

Civil Rights v. Free Speech Rights

•
Gorsuch: Public accom

m
odations are im

portant, but the First 
Am

endm
ent controls and so individuals cannot be com

pelled to 
create m

essages w
ith w

hich they disagree
•

Sotom
ayor: “the Court, for the first tim

e in its history, grants a 
business open to the public a constitutional right to refuse to serve 
m

em
bers of a protected class.”

303 Creative v. Elenis

•
Colorado statute prohibits businesses that are open to the public 
from

 from
 discrim

inating on the basis of num
erous characteristics, 

including sexual orientation
•

Graphic designer, ow
ner of 303 Creative, challenges law

 because she 
does not w

ant to design w
ebsites for gay m

arriages
•

By 6-3 m
ajority, Court holds that the First Am

endm
ent bars a state 

from
 forcing som

eone to create expressive designs containing 
m

essages w
ith w

hich the designer disagrees

M
oody v. N

etChoice

•
Florida law

 treats social m
edia com

panies as com
m

on carriers
•

Im
poses restrictions on content m

oderation
•

Allow
s for im

position of substantial fines and civil suits
•

Aim
ed at the largest platform

s: 100 m
illion m

onthly users or excess of 
$100 m

illion annual gross revenue
•

11
th Circuit: law

 isn’t narrow
ly tailored and doesn’t serve a legitim

ate 
state interest, so can’t survive strict scrutiny



N
etChoice v. Paxton

•
Texas law

 seeks to ban large social m
edia com

panies from
 m

oderating 
content based on view

s of users
•

Section 2 requires platform
s to disclose how

 they m
oderate and 

prom
ote content, publish an "acceptable use policy," and m

aintain a 
com

plaint-and-appeal system
 for their users

•
Section 7 prohibits view

point-based censorship of users’ posts, except 
for content that incites crim

inal activity or is unlaw
ful  

•
5
th Circuit overturns district court injunction; says platform

s do not 
have “free-w

heeling” First Am
endm

ent right to edit others

M
urthy v. M

issouri

•
Plaintiffs claim

 that federal agencies have targeted conservative 
speech on social m

edia platform
s, resulting in posts being rem

oved, 
violating their First Am

endm
ent rights

•
District Court in Louisiana issued broad injunction lim

iting specific 
federal officials from

 contacting social m
edia com

panies
•

5
th Circuit affirm

s, but shortens list of officials covered by order
•

Suprem
e Court issued em

ergency stay

N
etChoice O

ral Argum
ents

•
O

verall tone tow
ard state law

s is skeptical
•

Justice Kavanaugh: First Am
endm

ent protects against governm
ent  

lim
itations on speech, not private business

•
Justice Barrett: If platform

s are exercising editorial control in 
rem

oving posts, then it’s like m
ore a new

spaper than a general forum
•

Possible dissents from
 Justices Thom

as and Alito.  Thom
as: W

hen 
have w

e ever said the First Am
endm

ent gives a right to censor?

M
urthy O

ral Argum
ents

•
Did the federal governm

ent’s request that private social m
edia com

panies 
take steps to prevent the dissem

ination of purported m
isinform

ation 
transform

 those com
panies’ content-m

oderation decisions into state action 
and thus violate users’ First Am

endm
ent rights?

•
Standing: one plaintiff has a restricted Facebook account, but w

hat is the 
cause?  Argum

ents focus on m
erits

•
Justices Kagan and Kavanaugh: contacts betw

een governm
ent and m

edia 
com

panies are norm
al

•
Justice Roberts says governm

ent is not m
onolithic; if one part provides 

pressure, another m
ay provide relief

•
Justice Alito: social m

edia com
panies m

ay be m
ore vulnerable



N
ational Rifle Assoc. v. Vullo

•
After school shootings in Florida, head of N

Y Dept. of Financial 
Services issues press statem

ent and guidance letters urging insurance 
com

panies and banks of reputational risk of doing business w
ith the 

N
RA

•
Several com

panies and banks cut ties w
ith N

RA
•

Did Vullo cross the line betw
een trying to convince and trying to 

coerce?
•

Court seem
ed sym

pathetic, but even if N
RA has a First Am

endm
ent 

claim
, low

er court found Vullo had qualified im
m

unity

Harrington O
ral Argum

ents

•
Court appears deeply divided; code allow

s “any” and “appropriate” 
releases and Justice Kavanaugh notes breadth
•

Justice Gorsuch: “appropriate” doesn’t m
ean “anything goes”

•
Justice Jackson points out that the releases are only “appropriate” 
because the Sacklers w

ouldn’t fund the settlem
ent in the plan 

w
ithout the releases

•
Chief Justice Roberts asks the governm

ent w
hy it didn’t rely on the 

m
ajor questions doctrine and argue that Congress didn’t provide 

express authority for these types of settlem
ents?

Harrington v. Purdue Pharm
a, L.P.

•
Bankruptcy Court approved a plan that blocked third party claim

s 
against the Sacklers, founders of Purdue Pharm

a, distributor of 
O

xycontin.  In return, Sacklers help fund paym
ents to claim

ants
•

2
nd Circuit affirm

ed bankruptcy plan
•

Can a bankruptcy extinguish claim
s by nondebtors against nondebtor 

third parties, w
ithout claim

ants’ consent?

The M
id-Term

 Report Card

•
Incom

plete, except for em
ploym

ent cases like M
uldrow

 and M
urray

•
Top-of-the-Headlines Cases are Trum

p im
m

unity and abortion
•

BU
T, this term

 prom
ises m

uch m
ore:

•
How

 far w
ill the m

ajority push on Chevron?
•

W
ill the Court revisit fundam

ental First Am
endm

ent principles?
•

W
ill the m

ajority resum
e its push on the Second Am

endm
ent by voiding 

statute barring firearm
 possession by persons under dom

estic violence order?

•
W

ill signs of caution on core issues continue?



Q
U
ESTIO

N
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How the New Rule Changes the Election Process 

1.
Sched

uling
 Pre-E

lection H
earing

s
§

Pre-hearing
s w

ill b
e sched

uled
 to occur eig

ht (8) calend
ar d

ays from
 the 

service of N
otice of H

earing
 (ap

p
roxim

ately 10 d
ays sooner).

§
Prior 

rule: 
Fourteen 

(14) 
b

usiness 
d

ays 
from

 
the 

service 
of 

N
otice 

of 
H

earing. 

2.
Postp

oning
 Pre-E

lection H
earing

s 
§

R
eg

ional 
D

irectors 
m

ay 
p

ostp
one 

p
re-election 

hearing
 

for 
just 

tw
o 

(2) 
b

usiness d
ays (sp

ecial circum
stances).

§
M

ay 
p

ostp
one 

for 
m

ore 
than 

tw
o 

d
ays 

only 
if 

extraord
inary 

circum
stances can b

e show
n.

§
Prior rule: R

eg
ional D

irectors had
 d

iscretion to p
ostp

one for g
ood

 cause. 

An Overview of the NLRB’s New December
2023 rule
§

N
o notice and

 com
m

ent p
rocess.

§
Pub

lished
: A

ug
ust 25, 2023

§
E

ffective: D
ecem

b
er 26, 2023

§
E

ssentially restores the 2014 “am
b

ush” rules. 

§
Sets ag

g
ressive tim

eline for union election.

§
D

esig
ned

 to rem
ove unnecessary b

arriers to the “fair, efficient, and
 

exp
ed

itious resolution of rep
resentation cases.” Rep

resentation-C
ase 

Proced
ures, 88 FR

 58076 (A
ug. 25, 2023). 

How the New Rule Changes the Election Process 

3.
D

ue D
ate for E

m
p

loyer’s Statem
ent of Position

§
Statem

ent of Position d
ue b

y noon the b
usiness d

ay b
efore p

re-election 
hearing

 (7 calend
ar d

ays after N
otice of H

earing
). 

§
Prior rule: D

ue 8 b
usiness d

ays after N
otice of H

earing. 

4.
Postp

oning
 Statem

ent of Position 
§

R
eg

ional 
D

irector 
m

ay 
g

rant 
ad

d
itional 

tim
e 

of 
tw

o 
(2) 

b
usiness 

d
ays 

(sp
ecial circum

stances). 
§

M
ay g

rant m
ore than 2 d

ays if extraord
inary circum

stances can b
e 

show
n. 

§
Prior rule: R

eg
ional D

irectors had
 d

iscretion to p
ostp

one for g
ood

 cause. 



How the New Rule Changes the Election Process 

5.
R

esp
onsive Statem

ent of Position
§

Petitioners w
ill resp

ond
 orally to the em

p
loyer’s statem

ent of p
osition at the 

start of the p
re-election hearing.

§
Prior rule: Petitioners w

ere req
uired

 to sub
m

it w
ritten resp

onse 3 b
usiness 

d
ays p

rior to p
re-election hearing. 

6.
Posting

 and
 D

istrib
uting

 the N
otice of Petition for E

lection
§

A
fter the N

otice of H
earing

 is served
, em

p
loyers have 2 b

usiness d
ays to 

p
ost the N

otice of Petition for E
lection. 

§
M

ust b
e d

istrib
uted

 electronically if em
p

loyer custom
arily com

m
unicates 

w
ith em

p
loyees electronically. 

§
Failure to p

ost or d
istrib

ute m
ay b

e g
round

s for setting
 asid

e election.
§

Prior rule: E
m

p
loyers had

 five b
usiness d

ays to p
ost the N

otice. 

How the New Rule Changes the Election Process 

9.
E

lection D
etails

§
R

eg
ional D

irectors w
ill sp

ecify election d
etails in the d

ecision and
 d

irection of 
election.

§
Typ

e, d
ate, tim

e, location, elig
ib

ility p
eriod

.
§

N
otice of E

lection w
ill b

e sent sim
ultaneously. 

§
Prior rule: R

eg
ional D

irectors conveyed
 election d

etails at their d
iscretion. 

10. Sched
uling

 E
lections 

§
E

lections w
ill b

e sched
uled

 for the “earliest d
ate p

racticab
le.”

§
Prior rule: m

and
atory 20-d

ay w
aiting

 p
eriod

.

How the New Rule Changes the Election Process 

7.
Litig

ating
 E

lig
ib

ility and
 Inclusion Issues 

§
Issues of elig

ib
ility and

 inclusion w
ill b

e d
eferred

 to the p
ost-election stag

e.
§

M
ay d

ep
rive em

p
loyees of the ab

ility to und
erstand

 w
ho is includ

ed
 in 

the b
arg

aining
 unit.

§
Prior rule: E

lig
ib

ility and
 inclusion issues had

 to b
e resolved

 b
efore the 

election could
 occur.  

8.
Post-H

earing
 Briefs

§
M

ust ob
tain sp

ecial p
erm

ission from
 R

eg
ional D

irector or hearing
 officer. 

§
Prior rule: Parties w

ere entitled
 to file p

ost-hearing
 b

riefs w
ithout ob

taining
 

p
erm

ission. 

Election Timeline Under New Rule
D

A
Y

 0 – P
etition

 F
iled

§
R

eg
ion serves notice of hearing

 w
hich sets hearing

 d
ate (D

ay 8) and
 statem

ent of p
osition d

ue d
ate (D

ay 7).

D
A

Y
 2 – P

etition
 N

otice P
ostin

g

§
W

ithin 2 b
usiness d

ays of service of N
otice of H

earing. E
m

p
loyer m

ust p
ost notice of p

etition in consp
icuous 

p
laces, includ

ing
 all p

laces w
here notices to em

p
loyees are custom

arily p
osted

 until p
etition is d

ism
issed

 or 
w

ithd
raw

n or is rep
laced

 b
y the N

otice of E
lection. 

D
A

Y
 7 – Su

b
m

it Statem
en

t of P
osition

 to N
L

R
B

§
W

hether p
rop

osed
 unit is ap

p
rop

riate.

§
List 

containing
 

full 
nam

es 
of 

unit 
em

p
loyees, 

includ
ing

 
w

ork 
location, 

shifts 
and

 
job

 
classifications 

– 
ad

d
ition/exclusion lists.

§
E

m
p

loyer’s p
rop

osed
 election d

etails.

D
A

Y
 8 – P

re-election
 H

earin
g

§
R

eg
ional D

irectors w
ill ord

inarily p
ostp

one litig
ation of elig

ib
ility and

 inclusion issues. 

D
A

Y
 10 – L

ist of elig
ible voters fu

rn
ish

ed
 to N

L
R

B
 an

d
 U

n
ion

§
Full nam

es and
 ad

d
resses, w

ork locations, shift, job
 classification, contact inform

ation – p
ersonal em

ail 
ad

d
resses, cell p

hone and
 telep

hone num
b

ers.
D

A
Y

 17-23 – E
lection

 D
ate



Implications of the NLRB’s New Rule

§
E

m
p

loyers have sig
nificantly less tim

e to p
rep

are for hearing.

§
R

eg
ional d

irectors have less d
iscretion to p

ostp
one the hearing

 and
 d

ue d
ate for 

statem
ent of p

osition. 

§
E

m
p

loyers have 3 less d
ays to sub

m
it statem

ent of p
osition. 

§
Because the union d

oes not resp
ond

 to the em
p

loyer’s statem
ent of p

osition until 
the p

re-election hearing, the em
p

loyer is left in the d
ark on relevant issues until the 

d
ay of the hearing. 

§
E

m
p

loyers have 3 less d
ays to d

istrib
ute N

otice of Petition. 

§
E

m
p

loyees have less tim
e to b

ecom
e fully inform

ed
 voters. 

“Sp
eed

 is m
ore im

p
ortant than any other consid

eration in d
eterm

ining
 w

hether the 
Board

 is fulfilling
 its d

uty to p
rotect one of the fund

am
ental rig

hts p
rotected

 b
y the 

A
ct: the rig

ht of em
p

loyees to choose w
hether or not to b

e rep
resented

 b
y a 

U
nion.” 88 FR

 at 58093 (K
ap

lan, M
., d

issenting
).

NLRB Joint Employer Rule

W
hat q

ualifies as essential term
s and

 cond
itions of 

em
p

loym
ent? 

1.
W

ag
es, b

enefits, and
 other com

p
ensation;

2.
H

ours of w
ork and

 sched
uling

; 
3.

The assig
nm

ent of d
uties to b

e p
erform

ed
; 

4.
The sup

ervision of the p
erform

ance of d
uties;

5.
W

ork rules and
 d

irections g
overning

 the m
anner, m

eans, and
 

m
ethod

s of the p
erform

ance of d
uties and

 the g
round

s for 
d

iscip
line; 

6.
The tenure of em

p
loym

ent, includ
ing

 hiring
 and

 d
ischarg

e; and
 

7.
W

orking
 cond

itions related
 to the safety and

 health of em
p

loyees. 

NLRB Joint Employer Rule 

§
O

n O
ctob

er 26, 2023, the N
LR

B issued
 a new

 rule that sig
nificantly exp

and
s 

w
ho q

ualifies as a joint em
p

loyer und
er the N

ational Lab
or R

elations A
ct. 

§
The new

 rule is effective Feb
ruary 26, 2024, and

 w
ill b

e ap
p

lied
 only to cases 

filed
 after  it b

ecom
es effective. 

§
A

n entity m
ay b

e consid
ered

 a joint em
p

loyer of another entity’s em
p

loyees if 
the em

p
loyers “share or cod

eterm
ine” the em

p
loyees’ essential term

s and
 

cond
itions of em

p
loym

ent. 

Joint Employer Rule 

Im
p

acts of the N
ew

 R
ule 

§Joint em
p

loyers can b
e held

 jointly liab
le for violating

 em
p

loyees’ rig
hts 

to org
anize and

 act tog
ether to seek to im

p
rove w

orking
 cond

itions or to 
b

ecom
e rep

resented
 b

y a union. 

§Shared
 collective b

arg
aining

 resp
onsib

ility.

§Joint em
p

loyer m
ay lose its status as a “neutral em

p
loyer” and

 b
ecom

e 
involved

 in strikes, b
oycotts, and

 p
ickets. 

 



The New Standard Under Cemex
§

If a union p
resents an em

p
loyer w

ith a d
em

and
 for recog

nition and
 

authorization card
s sig

ned
 b

y a m
ajority of em

p
loyees, an em

p
loyer m

ust 
either: 
1.

R
ecog

nize the union as the b
arg

aining
 rep

resentative; or 
2.

Prom
p

tly file an R
M

 p
etition if the union has not alread

y filed
 an 

election p
etition. 

§
Prom

p
tly: w

ithin 2 w
eeks of the union’s d

em
and

 for recog
nition.

§
If the em

p
loyer neither recog

nizes the union nor p
rom

p
tly files a p

etition, 
the em

p
loyer risks an unfair lab

or p
ractice charg

e. 

§
If the em

p
loyer com

m
its any violation of the N

LR
A

 d
uring

 the election’s 
“critical p

eriod
”, the N

LR
B m

ay d
ism

iss the R
M

 p
etition and

 issue a 
b

arg
aining

 ord
er. 

The Gissel Order

§
N

LR
B in C

em
ex C

onstruction issued
 a G

issel ord
er.

§
If U

LPs w
ere so eg

reg
ious that they p

revented
 a full and

 fair election, a 
jud

g
e can issue a G

issel ord
er. (N

LRB v. G
issel Packing

 C
o., 395 U

.S. 575 
(1969)). 

§
M

ust show
: 

1.
That the union at one tim

e had
 m

ajority sup
p

ort; and
 

2.
That the em

p
loyer’s unlaw

ful cond
uct d

im
inished

 that sup
p

ort. 

§
If 

m
et, 

N
LR

B 
can 

ord
er 

that 
the 

union 
is 

the 
em

p
loyees’ 

certified
 

b
arg

aining
 rep

resentative and
 ord

er the em
p

loyer to recog
nize and

 
b

arg
ain in g

ood
 faith w

ith the union. 

Unfair Labor Practice Allegations – 8(a)(1)

§
Threatened

 d
rivers w

ith d
iscip

line for having
 p

ro-union stickers on their 
hard

hats.

§
Told

 d
rivers they w

ere not allow
ed

 to sp
eak to union org

anizers. 

§
E

ng
ag

ed
 in surveillance and

 created
 an im

p
ression of surveillance b

y 
ling

ering
 w

hile org
anizers answ

ered
 q

uestions. 

§
Told

 d
rivers their w

ork op
p

ortunities w
ould

 b
e lim

ited
 if they unionized

.

§
Told

 d
rivers w

ag
e increases could

 b
e d

elayed
 if they unionized

. 

§
Threatened

 closure or m
ovem

ent of a p
lant.

Consequences of Cemex Decision

§
A

 sing
le violation of the N

LR
A

 d
uring

 the “critical p
eriod

”, no m
atter how

 
slig

ht, m
ay result in a b

arg
aining

 ord
er. 

§
Threatens to enforce collective b

arg
aining

 w
ithout hold

ing
 a secret b

allot 
election. 

§
If the em

p
loyer fails to recog

nize the union or p
rom

p
tly file a p

etition, U
LP 

m
ay b

e filed
 w

hich could
 result in issuance of a b

arg
aining

 ord
er. 

§
E

m
p

loyees can lose their rig
ht to vote in a secret b

allot election. 



Nlrb portal use and e-filing
Continued:
 

nlrb portal use and e-filing
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Decline in rate of union membership



Unionization rate drops to new low in 2023

Union Organizing Activity M
ap

Cases by M
onth

Union Election Petitions in 2024: The Story 
So Far; Em

ployer Petitions Skyrocket, but 
Don't Detract from

 Union Petition Rates

Union Organizing Activity M
ap

Cases by union



Union Organizing Activity M
ap

Cases by #
 of em

ployees on petition

Are you Ready for a union demand for recognition

A
D
V
IC
E
:

G
et Your Lab

or Law
yer’s Phone N

um
b

er

 and
 

    Put it on Sp
eed

 D
ial!!!

Questions?
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§
M

&
A M
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Recent Trends, Current Influences and 2024 Expectations

•
M

iddle M
arket M

&
A Trends

•
M

&
A Headw

inds and Tailw
inds

•
M

&
A Expectations for 2024

§
Panel Perspective –

Effects of such Trends, Influences and Expectations on: 
•

Target Selection
•

Surfacing Deals
•

Pre-Transaction/LO
I Process and Tim

eline
§

M
&

A Deal Term
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Key Study Findings
•

ABA Deal Points Study
•

SRS Acquiom
Deal Term

s Study
§
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Deal Term
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•

U
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•
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een In-house and O
utside Counsel

•
Im

pact of RW
I on SPA N

egotiations
•

O
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M
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arket M
&

A—
2023



M
iddle M

arket M
&

A—
Trends: Valuation

M
iddle M

arket M
&

A—
Trends: Deferred Exits

M
iddle M

arket M
&

A—
Trends: Add-ons

M
iddle M

arket M
&

A—
Headw

inds and Tailw
inds

§
H
eadw

inds:
•

High interest rates

•
Regulatory uncertainty

−
JetBlue and Spirit Airlines called off

−
FTC pursuing Kroger and Albertsons

−
Deals dying in board room

−
FTC issues new

 M
&

A G
uidelines

•
Tight syndicated debt m

arkets

•
G

eopolitical factors

•
Pending election

•
Valuations

§
Tailw

inds
•

Reduced inflation, could com
e w

ith rate cuts
•

Broader private credit m
arkets

•
Higher values in stock m

arket

•
M

arket presents opportunity for strategic buyers
•

Som
e early 2024 m

egadeals announced

−
$35B Capital O

ne/Discover
−

$35B Synopsys/Ansys

−
$26B Diam

ondback/Endeavor

•
Potential tax increases

•
Valuations

•
PE need to address deferred exits

•
PE interest in add-ons

•
“Silver tsunam

i”

•
Significant “dry pow

der”



M
iddle M

arket M
&

A—
Tailw

inds

§
Silver Tsunam

i
•

Roughly 12 m
illion Baby Boom

ers have ow
nership in 

private businesses
•

Youngest of Baby Boom
er generation w

ill reach age 65 by 
2030 

•
Those above age 55 hold approxim

ately 60%
 of private 

business assets
•

M
any look to a sale as a m

eans to exit

Panel Perspective

§
Effects of Current M

&
A Trends, Influences and 

Expectations on:
•

Target Selection
•

Surfacing Deals
•

Pre-Transaction/LO
I Process and Tim

eline

M
&

A Expectations for 2024

§
Though significant headw

inds and tailw
inds exist, m

any expect deal volum
e to increase in 2024:

•
The EY-Parthenon Deal Barom

eter (w
hich uses econom

ic and financial m
arket indicators to predict M

&
A trends) predicts a recovery 

for M
&

A activity in 2024, w
ith U

S private equity deal volum
e up 13%

 and corporate M
&

A up 12%
. 

•
Pw

C
expects that 2024 w

ill see continuing earnings recovery, w
hich could result in additional deals. Valuation gaps betw

een sellers
and buyers seem

 to be closing except for the largest deals, providing additional optim
ism

 for deal flow
 picking up in 2024.

•
Deloitte’s survey found that m

ore than three-quarters of respondents—
79%

 of corporate leaders and 86%
 of private equity leaders—

expect an increase in deal volum
e over the next 12 m

onths.

•
M

ergers and acquisitions are due for a com
eback in 2024 after a slow

dow
n in 2023, according to M

organ Stanley Investm
ent Banking.

•
J.P. M

organ indicates that M
&

A m
om

entum
 im

proved through the second half of 2023 w
ith volum

e up 30%
 over the first half, w

ith 
Q

4 being the m
ost active quarter of the year. They expect that m

om
entum

 to continue into 2024.

ABA “Private Target” Deal Points Study

§
Based upon sm

all sam
ple of publicly available deals (private target, public acquirer)

•
2022-Q

1 2023 study based upon 108 transactions (approxim
ately 0.7%

 of m
arket)

§
Seem

s to have som
e im

pact on the m
arket

•
W

hile the quantity of deals is not statistically significant, it is likely m
ore than the 

num
ber of deals recently done by your counterpart w

ho is confidently describing 
w

hat term
s are “m

arket”

§
U

seful in identifying clear conclusions, clear trends and potential trend reversals



Clear Conclusion –
M

aterial Adverse Effect

§
95%

 of sam
pled deals define 

“M
aterial Adverse Effect” (M

AE)
§

93%
 of those include “forw

ard 
looking language” (i.e., “w

ould 
reasonably be expected to 
have” a M

AE)
§

But 90%
 of the transactions 

don’t include the im
pact on the 

target’s “prospects” as a part of 
an M

AE
§

W
hile still a dom

inant position, 
all of these trended a little m

ore 
buyer favorable since the last 
study

Clear Conclusion –
Seller Know

ledge

§
“Constructive” know

ledge standard 
is included in 92%

 
of sam

pled deals (up from
 81%

)
§

73%
 of the tim

e, requires 
“due or reasonable” inquiry

§
98%

 of the tim
e the “know

ledge 
parties” are specifically identified

Clear Conclusion –
Purchase Price Adjustm

ents

Clear Conclusion –
Financial Statem

ents

§
97%

 of the deals contem
plate a “Fair 

Presentation” Representation:
•

In 81%
 of those, it is not qualified by reference 

to G
enerally Accepted Accounting Principles 

(G
AAP)

•
M

ay still have “prepared in accordance w
ith 

G
AAP” rep

§
96%

 include a “no undisclosed liabilities” 
representation (none of w

hich are subject to a 
“know

ledge” qualification)
§

64%
 have a buyer-favorable form

ulation that 
includes m

ore than G
AAP liabilities



Clear Conclusion –
M

AC Condition to Close

§
93%

 of sam
pled deals include som

e 
type of M

AC Condition:
•

Allow
s buyer to w

alk in the event of a 
“M

aterial Adverse Change”
•

Buyers generally view
 this as the seller’s 

business risk before closing, only shifting 
to buyer at closing

•
Frequently, buyer’s funding com

m
itm

ents 
are subject to the sam

e condition, such 
that buyer feels strongly about passing 
this along to seller

Clear Conclusion –
Stand-Alone Indem

nities

Clear Conclusion –
Exclusive Rem

edy

§
89%

 of sam
pled deals include 

indem
nification as exclusive rem

edy:
•

Intended to lim
it com

m
on law

 claim
s 

that m
ight circum

vent negotiated 
lim

its on indem
nification

•
Can be subject to exceptions (e.g., 
fraud, restrictive covenants, etc.)

•
Reflects buyer-favorable m

ovem
ent 

from
 prior study, but still a dom

inant 
m

ajority position

Clear Conclusion –
Fraud Carve-O

uts

§
Fraud is Typically Carved-O

ut of N
um

erous Lim
itations:

•
Survival Lim

itations  
84%

•
Indem

nity Baskets
90%

•
Indem

nity Caps
90%

•
Exclusive Rem

edy Provisions
87%

§
But note potential effect of “N

on-Reliance” Provisions on fraud claim
s “outside of 

the contract”



Clear Trends –
“10b-5” Reps

§
10b-5 and sim

ilar representations are steadily disappearing (94%
 absent)

•
Puts burden on buyer to seek representations on areas w

here buyer is reliant

•
Be careful about “add-backs” and other adjustm

ent to financials for valuation 
purposes

•
N

ote that this trend correlates w
ith seller’s m

arket

Clear Trends –
M

ore Deal-Specific Representations

§
Perhaps related to the loss of 
generic representations above, 
w

e are now
 seeing deal specific 

representations on the increase:
•

57%
 had a “m

e too” 
representation

•
78%

 had a “privacy” 
representation

•
81%

 had a cybersecurity 
representation

•
These m

ay be m
ore com

m
on in 

RW
I deals

Clear Trends –
N

on-Reliance Clauses

Clear Trends –
Separate Escrow

s for Price Adjustm
ent

§
Escrow

s are com
m

on to support post-sale 
obligations of Sellers

§
Sellers com

m
only have risk both for 

indem
nification and for post-closing purchase 

price adjustm
ent

§
Separate escrow

s can allow
 the purchase price 

escrow
 to be released m

ore quickly (seller 
beneficial), but can also be seen as beneficial to 
the buyer as it m

ight allow
 a larger escrow

 than 
the indem

nity escrow
 w

hich is often focused at 
around 5-15%

 of deal price (w
hen there is no RW

I)



Trend Reversals? Attorney/Client M
atters

§
Attorney/Client Carve-O

ut increasingly 
recognized:
•

Steadily increased after som
e early 

litigation
•

Trend started to m
ove m

ore buyer-
oriented as com

pared to last study

Trend Reversals? M
ateriality Scrape

§
Som

e form
 of “M

ateriality Scrape” is 
still com

m
on:

•
Favors buyer, lim

its “m
ateriality” 

qualification to “basket”
•

In 31%
 of these deals, the scrape is 

lim
ited to calculation of dam

ages only 
(i.e., doesn’t also im

pact determ
ination 

of w
hether breach occurred)

•
M

ore buyer-oriented structure from
 

prior survey

Trend Reversals? Legal Proceedings as a Condition

Trend Reversals? Eligible Claim
 Threshold

§
Lim

its recovery for sm
aller claim

s:
•

Buyer’s see this as duplicating the 
“Basket”

•
Seller’s see this as avoiding being “nickel 
and dim

ed.” M
ore buyer-oriented 

structure from
 prior survey

•
Buyers seem

 to have w
on this m

ore 
frequently in the recent data

•
Sim

ilar buyer-favorable m
ovem

ent on 
offsets for tax benefits and insurance 
proceeds



Trend Reversals? U
se of RW

I

§
Representations and W

arranties Insurance (RW
I):

•
Seem

s to have peaked after steady increases
•

Insurer diligence has becom
e m

ore significant
•

Can create last-m
inute issues at a tim

e w
hen seller’s 

negotiating leverage is relatively low

O
ther Places to Look—

SRS; Analysis of CAPs and RW
I

O
ther Places to Look—

SRS; Analysis of CAPs and RW
I

Panel Perspective

§
Deal Term

s and Process:
•

Use of Studies
•

Interactions betw
een In-house Counsel and O

utside 
Counsel

•
Im

pact of RW
I on SPA Negotiations

•
O

ther Key Considerations
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H
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C U
S Deals 2024 O

utlook: Signs of a Potential Rebound in M
&

A (Jan. 12, 2024)

§
EY M

&
A O

utlook Points to G
radual Rebound in Deal M

arket in 2024 (Jan. 17, 2024)

§
Deloitte 2024 M

&
A Trends Study: M

ind the G
ap

§
M

organ Stanley 2024 M
&

A O
utlook: Ready for a Rebound (Jan. 22, 2024)

§
JPM

organ 2024 G
lobal M

&
A O

utlook

§
ABA Private Target M

ergers &
 Acquisitions Deal Points Study, 2022 and Q

1 2023

§
SRSACQ

U
IO

M
 2023 M

&
A Deal Term

s Study

Rob M
ahon

314.552.6663
rm

ahon@
atllp.com

Dan Lett
314.997.5959

dan.lett@
bunzlusa.com

Ryan Fehlig
314.324.4214

ryan.fehlig@
bunzlusa.com

Q
uestions?



Thriving Under the Corporate
Transparency Act

2:15 PM - 3:05 PM - Break Out A



C
orp

orate 
Tran

sp
aren

cy A
ct

The C
orporate Transparency Act w

ent into Effect 
January 1, 2024. Are You Prepared?

Associate of C
orporate C

ounsels – St. Louis
C

ontinuing Legal Education
M

ay 9, 2024
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A

G
E

 3
P

R
O

P
R
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Y
 &

 C
O

N
F

ID
E

N
T

IA
L

A
b

ou
t th

e C
TA

 R
eq

u
irem

en
t

The C
TA requires certain businesses (including privately held and non-profit entities) to report direct and 

indirect, hum
an, beneficial ow

nership, control and service provider inform
ation to the Financial C

rim
es 

Enforcem
ent N

etw
ork of the U

S D
epartm

ent of Treasury (i.e., FinC
EN

).

P
A

G
E
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P

R
O

P
R

IE
T

A
R

Y
 &

 C
O

N
F

ID
E

N
T

IA
L

A
b

ou
t th

e C
orp

orate Tran
sp

aren
cy A

ct (C
TA

)

The C
TA

 is intend
ed

 to com
b

at the use of “shell” com
p

anies in the com
m

ission of illicit 
activity and

 corrup
t p

ractices, as w
ell as p

rotect national security.

The C
TA w

as enacted by C
ongress on January 1, 2021.  It w

ent into effect on January 1, 2024.

M
O

N
EY LAU

N
D

ERIN
G

FIN
AN

C
IAL AN

D
 TAX FRAU

D

TERRO
RIST FIN

AN
C

IN
G

P
A

G
E
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P

R
O

P
R

IE
T

A
R

Y
 &

 C
O

N
F

ID
E

N
T

IA
L

H
ow

 M
an

y B
u

sin
ess E

n
tities A

re Im
p

licated
?

FinC
EN

 estim
ates that approxim

ately 32 m
illion “reporting com

panies” existed as of January 1, 2024, and that 
approxim

ately 5 m
illion new

 reporting com
panies w

ill be form
ed this year.

O
n M

arch 1, 2024, a federal district court in Alabam
a ruled that the C

orporate Transparency Act is 
unconstitutional. This alert briefly describes the ruling and w

hat it m
eans for C

TA com
pliance m

oving 
forw

ard.In short, the ruling enjoins enforcem
ent of the C

TA only as to the parties to the case, and FinC
EN

 has 
m

ade clear that it expects everyone else to continue to com
ply w

ith the C
TA.
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P
R

IE
T

A
R

Y
 &

 C
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C
TA

 R
ep

ortin
g

 E
xem

p
tion

s
Are you one of the follow

ing?

•
Sole Proprietorship

•
Estate Plan Trust

•
G

eneral Partnership*

YES

N
O

EXEM
PT

YES

N
O

EXEM
PT

YES

N
O

EXEM
PT

YES

N
O

EXEM
PT

*N
ot to be confused w

ith a lim
ited partnership or the general partner of a lim

ited partnership

Is your business one of these entity types?

*O
r a sim

ilar entity that is (i) created by the filing of a docum
ent w

ith a secretary of state’s office, or (ii) a non-U
S entity registered to do business 

in the U
nited States by a filing w

ith a secretary of state’s office.

•
C

orporation
•

Business Trust
•

C
ooperative Association

•
Lim

ited liability com
pany

•
Series of a series LLC

•
D

ecentralized autonom
ous organization 

(D
AO

)

•
Lim

ited partnership
•

Lim
ited liability partnership

•
Lim

ited liability lim
ited 

partnership

Are you in a highly regulated industry or sector?
•

SEC
 Registered Parties

•
U

tilities
•

Financial Institutions
•

Insurance Providers
•

C
om

m
odity Exchanges

•
C

PA firm
s registered under Sarbanes-O

xley Act
•

Pooled Investm
ent Vehicles

•
IRC

 § 501(c) registered non-profit entities
•

Subsidiary w
holly ow

ned by certain exem
pt 

entities

•
G

overnm
ental or quasi-

governm
ental entities

•
C

ertain un-capitalized 
entities w

ithout activity or 
foreign ow

ners

Are you in a highly regulated industry or sector?

•
Physical U

.S. address o(Lease or deed)
•

O
ver $5 M

illion reported gross receipts or sales from
 U

S sources on m
ost recent tax filing

•
21 or m

ore Full Tim
e Em

ployees f the entity (N
ot 1099 or Full tim

e equivalent)

You are a “reporting com
pany” under the C

TA and need to discuss reporting requirem
ents.

P
A

G
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P

R
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P
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A
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Y
 &

 C
O

N
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N
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W
h

o are 
B

en
eficial 

O
w

n
ers?

1.
Individuals w

ith substantial control over the 
reporting com

pany

2.
Individuals w

ho ow
n or control at least 25%

 
of the ow

nership of a reporting com
pany

*** N
ote that a “com

pany applicant” is (or a m
axim

um
 of tw

o are) 
also required to be included for entities form

ed in 2024 and 
thereafter. The “com

pany applicant” is the individual(s) responsible 
for the entity’s form

ation.  It m
ust subm

it PII sim
ilar to that of 

beneficial ow
ners.

P
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R
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P
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A
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Y
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 C
O

N
F

ID
E

N
T
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L

Su
b

sid
iaries of P

ooled
 In

vestm
en

t V
eh

icles

§
Subsidiaries of pooled investm

ent vehicles do not have their ow
n C

TA exem
ption.

§
The m

arketplace has developed alternative approaches to find exem
ptions for subsidiaries of pooled investm

ent vehicles.

§
Prim

ary approach - Establish that an Exem
pt IA has com

plete indirect control of the subsidiary of the Exem
pt PIV.

§
“C

ontrol” is fact-dependent, but generally an Exem
pt IA is deem

ed to have control over the subsidiary so long as no one 
unaffiliated w

ith the Exem
pt IA can (i) freely transfer its equity, (ii) cause a dissolution, or (iii) exercise m

eaningful veto 
rights.

§
FinC

EN
 has not blessed such approach, so FinC

EN
 could provide contrary guidance in the future.

§
M

itigation of risk to client - The director of FinC
EN

 told C
ongress on 2/14/2024 that the agency is not pursuing "gotcha" 

enforcem
ent w

hen it com
es to com

panies com
plying w

ith new
 rules for reporting their beneficial ow

nership inform
ation. 

§
Thus, w

e think that reliance on a w
idely-adopted approach is reasonable for clients to take unless and until FinC

EN
 

provides further guidance.

P
A

G
E
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P

R
O

P
R

IE
T

A
R

Y
 &

 C
O

N
F

ID
E

N
T

IA
L

W
h

at is Su
b

stan
tial C

on
trol?

§
A person w

ho has substantial control over a Reporting C
om

pany includes senior officers, im
portant decision-

m
akers, and a broad catch-all category of persons w

ith any form
 of substantial control over a Reporting 

C
om

pany.

§
Board or Board m

em
bers m

ay be deem
ed to have substantial control upon a finding of som

e additional 
control m

echanism
 other than sim

ply being on the Board. (e.g. M
ajority of the Board or consent or veto 

rights).

§
A trustee of a trust m

ay have substantial control over a Reporting C
om

pany if they are on the board, the trust 
ow

ns or controls a m
ajority of the voting pow

er or voting rights of the com
pany, or the trust has rights 

associated w
ith financing or m

ajor decisions.
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A
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Y
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 C
O

N
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N
T
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L

W
h

at is P
erson

al Id
en

tifyin
g

 In
form

ation
 (P

II)?

1.
Full legal nam

e.

2.
D

ate of birth.

3.
C

urrent residential street address. 

4.
Photo ID

 w
ith a unique identifying num

ber from
 an acceptable identification docum

ent defined in 31 U
.S.C

. 
§ 5336 (a)(1) (w

hich m
ay be a nonexpired U

.S. passport, a nonexpired identification docum
ent issued by a 

state or local governm
ent or Indian tribe to the individual for the purpose of identifying that individual, a 

nonexpired driver’s license issued by a state, or if the individual does not have any of the foregoing 
docum

ents, a nonexpired passport issued by a foreign governm
ent).

O
R U

tilization of a FinC
EN

 ID
 num

ber.

P
A

G
E

 1
1

P
R

O
P

R
IE

T
A

R
Y

 &
 C

O
N

F
ID

E
N

T
IA

L

H
yp

oth
etical: W

h
o N

eed
s to R

ep
ort an

d
 W

h
at N

eed
s 

to b
e R

ep
orted

?

Am
y

Ben
C

al

40%
40%

20%

Angel

30%

Friends

19%

D
EF Fund, LP

51%

ABC
 G

P, LLC
ABC

 M
gm

t C
o.,

 LLC

XYZ M
anufacturing, LLC

51%
 

25%
15%

 
9%

Key
Reporting com

pany required to file under the C
orporate Transparency Act

Required to be reported as a beneficial ow
ner

M
ay be required to be reported as a beneficial ow

ner

Exem
pt reporting com

pany

17 
em

ployees
10

1099s

LPs20 
em

ployees
and D

&
O
s

0
em

ployees

P
A

G
E

 1
0

P
R

O
P

R
IE

T
A

R
Y

 &
 C

O
N

F
ID

E
N

T
IA

L

W
h

at is th
e tim

in
g

?

§
If the reporting com

pany w
as form

ed prior 
to January 1, 2024, it w

ill have until 
D

ecem
ber 31, 2024 to subm

it its initial BO
I 

report.

§
If the reporting com

pany is form
ed during 

2024, it w
ill have 90 calendar days to file its 

initial BO
I report.

§
If the reporting com

pany is form
ed on or 

after January 1, 2025, it w
ill have 30 

calendar days to file its initial BO
I report.

Reporting for 
existing entities 

begins 1/1/24

Begin 90 calendar day reporting 
requirem

ent for new
 entities 

created in 2024 that are required 
to file

D
eadline for 

reporting entities 
created prior to 

January 2024

Begin 30 calendar day 
reporting requirem

ent for 
new

 entities created on 
or after 1/1/25

January 
2024

D
ecem

ber 
2024

January 
2025

P
A

G
E

 1
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P
R

O
P

R
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T
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R
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O
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F
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E
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T
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C
orp

orate Stru
ctu

re I

D
ALE 

C
EO

EM
M

A 
C

O
O

FRAN
C

IS
Founder

26%
 O

W
N

ER
10%

 O
W

N
ER

24%
 O

W
N

ER

VC
 FU

N
D

C
ool Tech, Inc.

Key
Reporting com

pany required to file under the C
orporate Transparency Act

Required to be reported as a beneficial ow
ner

M
ay be required to be reported as a beneficial ow

ner

Exem
pt reporting com

pany

JAC
O

B 
VC

 Rep. Board 
M

em
ber

10%
 O

W
N

ER

IN
VESTM

EN
T 

C
O

M
M

ITTEE

KARA
Board M

em
ber 

Angel

6%
 O

W
N

ER

LARRY 
Veto Rights

5%
 O

W
N

ER

H
ARRIET 
C

FO
IN

G
RID

Sales M
anager

1%
1%

G
ARY
H

R

1%

•
22 em

ployees
•

C
o-w

ork H
Q

•
$1M

 in sales



P
A

G
E

 1
3

P
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C
orp

orate Stru
ctu

re II

PARTS 
SU

BSID
IARY

R&
D

 
SU

BSID
IARY

100%
100%

ABC
, LLC

49%

Pretty Big C
om

pany, Inc.
M

ain Street | 250 Em
ployees | $100M

 Sales

C
O

O
L PEO

PLE, LLC
W

ork From
 H

om
e

Key
Reporting com

pany required to file under the C
orporate Transparency Act

Required to be reported as a beneficial ow
ner

M
ay be required to be reported as a beneficial ow

ner

Exem
pt reporting com

pany

M
ERG

IN
G

 SU
BSID

IARY
M

ain Street | 5 Em
ployees | 

$0 Sales

51%

C
EO

C
FO

H
ED

G
E FU

N
D

BO
ARD

34%

C
ATH

Y
33%

BARB
33%

ALAN

P
A
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P
R

O
P

R
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T
A

R
Y

 &
 C

O
N

F
ID

E
N

T
IA

L

W
h

at C
an

 I D
o N

ow
?

§
D

eterm
ine if your existing business entities are reporting com

panies

§
D

eterm
ine w

ho is in your control group for each entity

§
Identify and notify your beneficial ow

ners (direct and indirect) in each entity and gather BO
I

§
Establish policies, procedures and protocols, and responsible parties, to ensure tim

ely com
pliance 

(including for corrections and changes)

§
D

evelop system
 for tracking and retaining reported inform

ation

§
D

eterm
ine w

hen you w
ill file in 2024 for pre-2024 entities

§
Establish protocols and deadlines for new

 entities form
ations steps

§
Keep apprised of new

 C
TA developm

ents
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P
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P
en

alties – A
m

 I 
G

oin
g

 to Jail?

§
C

ivil penalties of $500 each day a violation 
continues up to $10,000 per violation*

§
C

rim
inal penalties include up to 2 years of 

im
prisonm

ent (for w
illful m

isconduct or 
evasion)

* These have now
 been adjusted as of January 25, 2024, pursuant to 

the Federal C
ivil Penalties Inflation Adjustm

ent Act of 1990 
(FC

PIAA), to $591.00 per day up to a m
axim

um
 of $11,820.00 per 

violation.

K
ey C

on
tactsP

H
ILIP

 G
. FEIG

EN

pfeigen@
polsinelli.com

202.626.8330
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D
AV

ID
 M

. A
LLR

ED

dallred@
polsinelli.com

720.931.1193



  
polsinelli.com

P
A

G
E

 1
7

P
R

O
P

R
IE

T
A

R
Y

 &
 C

O
N

F
ID

E
N

T
IA

L



Finding the Fodder of Fraud:
Strategies for Your Practice

2:15 PM - 3:05 PM - Break Out B





Challenges & Opportunities Posed By 
Artificial Intelligence in the 

Practice of Law

3:20 PM - 4:10 PM



AI in the Legal 
Industry

Blake E R
ooney

R
udy Telscher 

M
ay 9th, 2024

1

3

“You w
on't be replaced by AI. But you could be replaced 

by a person w
ho understands AI.”

- Scott G
allow

ay 

2

a D
ata D

riven firm

In 20
19 H

usch B
lackw

ell sets out to becom
e 

4



H
ow

 are w
e looking at A

I from
 a legal, 

ethical and operational perspective?

U
nderstand the opportunity

E
valuating industry solutions

C
reating policies

P
roviding usage guidance

M
anaging security and privacy

A
I W

orking G
roup

5

The H
usch Blackw

ell D
ata Science

D
ata W

arehouse

7

H
ow

 does H
usch B

lackw
ell use A

I?
AI starts w

ith data

6

W
hy N

ow
?

8
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'
m
 
g
o
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n
g
 
t
o
 
p
r
o
v
i
d
e
 
y
o
u
 
t
h
e
 
t
e
x
t
 
o
f
 
a
n
 
i
n
t
e
r
v
i
e
w
 
w
h
i
c
h
 
w
i
l
l
 
a
p
p
e
a
r
 
b
e
t
w
e
e
n
 
<
i
n
t
e
r
v
i
e
w
>
 
<
/
i
n
t
e
r
v
i
e
w
>
 
t
a
g
s
,
 
a
n
d
 
t
h
e
n
 

t
h
e
 
t
e
x
t
 
o
f
 
a
 
r
e
s
u
m
e
 
w
h
i
c
h
 
w
i
l
l
 
a
p
p
e
a
r
 
b
e
t
w
e
e
n
 
<
r
e
s
u
m
e
>
 
<
/
r
e
s
u
m
e
>
 
t
a
g
s
.

I
 
w
a
n
t
 
y
o
u
 
t
o
 
t
a
k
e
 
t
h
a
t
 
d
a
t
a
 
a
n
d
 
s
y
n
t
h
e
s
i
z
e
 
i
t
 
i
n
t
o
 
a
 
p
e
r
s
o
n
a
l
,
 
f
r
i
e
n
d
l
y
,
 
a
n
d
 
r
e
a
d
a
b
l
e
 
b
i
o
 
f
o
r
 
a
 
n
e
w
 
a
t
t
o
r
n
e
y
 
a
t
 

H
u
s
c
h
 
B
l
a
c
k
w
e
l
l
.

T
h
i
s
 
s
h
o
u
l
d
 
s
u
m
m
a
r
i
z
e
 
t
h
e
 
a
b
i
l
i
t
i
e
s
 
o
f
 
t
h
e
 
a
t
t
o
r
n
e
y
 
i
n
 
a
 
w
a
y
 
t
h
a
t
 
w
o
u
l
d
 
m
a
k
e
 
s
o
m
e
o
n
e
 
w
a
n
t
 
t
o
 
h
i
r
e
 
t
h
i
s
 
f
i
r
m
 
u
s
i
n
g
 

f
e
w
 
w
o
r
d
s
,
 
b
e
 
c
o
n
v
e
r
s
a
t
i
o
n
a
l
 
a
n
d
 
d
i
r
e
c
t
,
 
a
n
d
 
a
v
o
i
d
 
u
s
i
n
g
 
u
n
n
e
c
e
s
s
a
r
y

 
a
d
j
e
c
t
i
v
e
s
.

D
O
 
N
O
T
 
S
O
U
N
D
 
D
R
A
M
A
T
I
C
,
 
t
h
i
s
 
s
h
o
u
l
d
 
n
o
t
 
b
e
 
a
 
n
a
r
r
a
t
i
v
e
,
 
b
u
t
 
a
 
s
t
a
t
e
m
e
n
t
.

U
s
e
 
t
h
e
 
f
o
l
l
o
w
i
n
g
 
g
u
i
d
a
n
c
e
 
t
o
 
w
r
i
t
e
 
t
h
e
 
b
i
o
:

-
 
T
h
e
 
b
i
o
 
s
h
o
u
l
d
 
b
e
 
a
p
p
r
o
x
i
m
a
t
e
l
y
 
2
5
0
 
w
o
r
d
s

-
 
S
t
a
r
t
 
w
i
t
h
 
a
 
b
r
i
e
f
 
s
u
m
m
a
r
y
 
s
e
n
t
e
n
c
e
 
o
f
 
w
h
a
t
 
t
h
e
 
a
t
t
o
r
n
e
y
 
d
o
e
s
,
 
i
n
 
i
t
s
 
o
w
n
 
p
a
r
a
g
r
a
p
h
 
t
h
a
t
 
s
h
o
u
l
d
 
b
e
 
l
e
s
s
 
t
h
a
n
 
2
5
 

w
o
r
d
s
,
 
d
o
n
'
t
 
m
e
n
t
i
o
n
 
w
h
e
r
e
 
t
h
e
y
 
w
o
r
k
 
i
n
 
t
h
i
s
 
s
e
n
t
e
n
c
e
.

-
 
E
x
p
l
a
i
n
 
w
h
y
 
t
h
e
 
a
t
t
o
r
n
e
y
 
w
e
n
t
 
t
o
 
l
a
w
 
s
c
h
o
o
l
.

-
 
T
a
l
k
 
a
b
o
u
t
 
a
n
y
 
p
r
e
-
l
a
w
 
e
x
p
e
r
i
e
n
c
e
 
t
h
a
t
’
s
 
r
e
l
e
v
a
n
t
.

-
 
T
a
l
k
 
a
b
o
u
t
 
w
h
y
 
t
h
e
 
a
t
t
o
r
n
e
y
 
w
a
s
 
d
r
a
w
n
 
t
o
 
t
h
i
s
 
p
r
a
c
t
i
c
e
 
a
r
e
a
.

-
 
T
a
l
k
 
a
b
o
u
t
 
a
n
y
 
r
e
l
e
v
a
n
t
 
l
a
w
 
s
c
h
o
o
l
 
e
x
p
e
r
i
e
n
c
e
 
o
r
 
c
l
e
r
k
s
h
i
p
s
.

-
 
M
e
n
t
i
o
n
 
t
h
a
t
 
t
h
e
y
 
w
o
r
k
e
d
 
a
s
 
a
 
s
u
m
m
e
r
 
a
s
s
o
c
i
a
t
e
 
a
t
 
H
u
s
c
h
 
B
l
a
c
k
w
e
l
l

-
 
E
n
d
 
b
y
 
t
e
l
l
i
n
g
 
u
s
 
w
h
a
t
 
t
h
e
 
a
t
t
o
r
n
e
y
 
i
s
 
g
o
o
d
 
a
t
 
o
r
 
k
n
o
w
n
 
f
o
r
 
(
i
.
e
.
,
 
d
e
t
a
i
l
-
o
r
i
e
n
t
e
d
,
 
p
a
s
s
i
o
n
a
t
e
 
a
d
v
o
c
a
t
e
,
 
g
o
o
d
 

c
o
m
m
u
n
i
c
a
t
o
r
,
 
e
t
c
.
)

-
 
D
o
 
n
o
t
 
u
s
e
 
t
h
e
 
w
o
r
d
s
 
e
x
p
e
r
t
,
 
e
x
p
e
r
t
i
s
e
,
 
s
p
e
c
i
a
l
i
s
t
,
 
s
p
e
c
i
a
l
i
z
e
,
 
o
r
 
s
p
e
c
i
a
l
t
y
.

-
 
D
o
 
n
o
t
 
m
e
n
t
i
o
n
 
o
t
h
e
r
 
f
i
r
m
s
 
b
y
 
n
a
m
e
.

-
 
D
o
n
’
t
 
m
e
n
t
i
o
n
 
a
d
m
i
s
s
i
o
n
s
,
 
e
d
u
c
a
t
i
o
n
,
 
p
r
o
f
e
s
s
i
o
n
a
l
 
m
e
m
b
e
r
s
h
i
p
s
,
 
o
r
 
l
a
n
g
u
a
g
e
s
 
s
p
o
k
e
n
 
i
n
 
t
h
e
 
n
a
r
r
a
t
i
v
e
.

-
 
A
v
o
i
d
 
r
e
u
s
i
n
g
 
a
d
v
e
r
b
s
 
a
n
d
 
a
d
j
e
c
t
i
v
e
s
,
 
f
i
n
d
 
a
 
b
e
t
t
e
r
 
t
e
r
m
,
 
o
r
 
a
v
o
i
d
 
i
t
 
a
l
l
 
t
o
g
e
t
h
e
r
.

M
a
k
e
 
m
u
l
t
i
p
l
e
 
p
a
s
s
e
s
 
o
v
e
r
 
t
h
i
s
 
g
u
i
d
a
n
c
e
 
a
n
d
 
t
h
e
 
p
r
o
v
i
d
e
d
 
i
n
f
o
r
m
a
t
i
o
n
 
t
o
 
e
n
s
u
r
e
 
t
h
a
t
 
A
L
L
 
o
f
 
t
h
i
s
 
g
u
i
d
a
n
c
e
 
i
s
 

f
o
l
l
o
w
e
d
.

H
ow

 do w
e interact w

ith it?

9

"a w
hite G

erm
an shepherd intent on getting his puppuccino”

11

H
ow

 do w
e interact w

ith it?

10

H
ow

 do w
e interact w

ith it?



W
hat is C

o-C
ounsel?

13

E
xam

ple 2: 

Article 
Sum

m
arization

15

E
xam

ple 1: 

Prepare for a 
D

eposition14

E
xam

ple 3: 

Legal 
R

esearch
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W
hat is C

o-P
ilot?

1719

18

A
I Industry U

pdate

20



AI Strategy and Landscape – A Sam
pling of Successes…

•
A

utom
ating C

laim
 P

rocessing: Current case processing is being m
ade m

ore efficient and accurate 
by leveraging the CoCounsel API to autom

ate the extraction of key claim
 inform

ation, verify it through 
Q

C, and dissem
inate to relevant system

s.

•
A

utom
ating R

eal E
state D

ocum
ent R

eview
: H

arnessing R
PA and large language m

odels to 
transform

 R
eal Estate’s docum

ent review
. The first phase w

ill autom
ate the com

pilation of title-related 
docum

ents, saving w
ork hours. The second phase w

ill extract and sum
m

arize data into a standardized 
form

—
further saving tim

e.

•
Stream

lining D
iscovery R

esponses: W
e're partnering w

ith CoCounsel to develop a custom
 

discovery response bank that leverages past interrogatories and production requests for consistent new
 

responses.

•
Stream

lined R
esearch: CoCounsel and Prom

pt Com
poser stream

lined research for D
oE inquiries. 

The library team
 curated 50+ sources and CoCounsel analyzed those against the D

O
E's questions. 

Prom
pt Com

poser synthesized info together into deep insights and the process saved the Senior 
Counsel 25 hours of research.

•
A

utom
ated Text E

xtraction: In a construction litigation case, the team
 autom

ated the challenge of 
handling a vast docum

ent collection and m
anually extracting Bates num

bers by using M
S Pow

er 
Autom

ate and Azure AI. This tool is being used on 1000+ docum
ents, saving an estim

ated 40
 hours 

m
onthly across various projects.

21

C
om

petition for C
hips

IN
TE

L
$183.1B

N
V

ID
IA

$1.782B

23

•
C

om
pute dem

and far exceeds 
capacity 

•
Applications are im

m
ature or 

unreleased

•
Pending regulation 

•
R

ate of change

Industry Issues:

22

B
ig Four Investm

ent:

•
K

PM
G

 – $ 2 billion over 5 years

•
PW

C - $1 billion over 3 years

•
D

eloitte – $1.4 billion

•
E&

Y - $1 billion over 4 years

•
Accenture - $3 billion over 3 
years

24



E
thics and R

isks of A
I

For all applications of AI there m
ust be a H

um
an in the 

Loop

G
enerative AI is fluent, but it doesn't know

 anything
G

enerative AI speaks w
ith the language it w

as trained
Classical AI learns the bias in its training data as w

ell

25
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p-regulation

https://w
w

w
.kslaw

.com
/new

s-and-insights/tax-equity-m
arket-outlook-for-2023

https://w
w

w
.kslaw

.com
/new

s-and-insights/departm
ent-of-energy-announces-3-billion-in-funding-for-clean-hydrogen-hubs

https://w
w

w
.kslaw

.com
/new

s-and-insights/us-treasury-and-irs-provide-initial-guidance-on-energy-tax-credits
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/new
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w
w

.kslaw
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/new
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inistration-announces-steps-to-spur-dom
estic-clean-energy-m

anufacturing
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pstarts-offshore-w
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ent-for-orsted-onshore-w

ind-and-solar-portfolio
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w
w
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s-and-insights/tim
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w
w

.kslaw
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/new
s-and-insights/rethinking-renew

able-ppas-in-light-of-the-inflation-reduction-act-of-2022 

H
allucinations…
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Ethical AI does not have a sim
ple solution

M
odels m

ust be deployed and designed by experts. 

Training data m
ust be review

ed and m
anaged w

ith an eye tow
ard im

plicit bias

Certain dom
ains like H

R
 decisions, including hiring and firing, should be w

alled off from
 AI

There m
ust be a hum

an in the loop, looking for problem
s 

There are areas w
here AI can be used, but its application m

ust be carefully considered, 

and review
ed by experts. Just because w

e have data doesn’t m
ean answ

ers can be found 

in it or that AI is the appropriate w
ay to look. 

26

K
ey Legal Issues
Protection of Inputs to LLM

s

O
w

nership of O
utputs of LLM

s

Labor &
 Em

ploym
ent Issues

U
nexpected O

utputs of LLM
’s
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W
hat keeps m

e up a night?

H
ackers have access to AI Tools – 350m

 log records per 

day, M
SFT 2.5 trillion per day

H
um

an Capital - Capacity and R
etention

M
istakes w

ill happen – H
um

ans are key

29

Blake R
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Inclusive Leadership:
The 6 To Do’s

4:20 PM - 5:10 PM



D
ennis A. D

avis, Ph.D
.

Inclusive Leadership:
The 6 To D

o’s

Inclusion: Feeling like an inform
ed and 

trusted m
em

ber of the team
…
 

one has a sense of belonging.

D
iversity m

eans difference
D

iversity m
atters

 because talent m
atters

Inclusion also gives us 
a com

petitive 
advantage

A Q
uick R

eview
…Inclusive Leadership? 

•“A set of proactive behaviors that leverage 
•the unique attributes of each person in the w

orkplace w
ith the goal of 

•enhancing overall perform
ance potential.” 



•Traits of Inclusive Leaders

•V
isible 

C
om

m
it

-m
ent 

•01
 

•06
 

•C
uriosity 

about others 

•H
um

ility 
•02

 
•05

 

•C
ultural 

Intelligence 

•A
w

areness of B
ias 

•03
 

•04
 

•E
ffective 

•C
ollaboration 

M
eet D

aisy…
•
3 m

onth old puppy w
e rescued

•
She experiences w

onderm
ent and curiosity dozens of tim

es per day

•
“…

a sense of joy, and 
surprise…

the feeling of not
quite believing w

hat you see, 
but liking it…

”

“…
a strong desire to know

 or 
learn som

ething…
”

C
urious…

O
r Satisfied?

•A quick assessm
ent…

This is Jack…
•H

e is 9 years old and also a rescue…
•H

e has alw
ays been tem

peram
ental

•“…
liable to unreasonable changes of m

ood…
unyielding, and unpredictable…

”

“…
com

pletely sure, and certain about things…
”

•These days he is just…
m
ad



D
o You R

elate M
ore To…

•D
aisy

•Jack

•C
uriosity (from

 Latin cūriōsitās, from
 cūriōsus "careful, diligent, 

curious", akin to cura "care") is a quality related to inquisitive 
thinking such as exploration, investigation, and learning, evident 
by observation in hum

ans and other anim
als

If You R
elate M

ore To Jack…
•M

aybe you are in an intellectual/occupational rut?
•M

aybe your curiosity about others has dim
inished?

•But…
you are N

O
T necessarily a bad person because of it!

C
uriosity…

•Everyone is born w
ith it; it’s innate and natural to every child. But 

som
ew

here along the w
ay, w

e lose our sense of how
 to use 

curiosity to expand our m
inds.

•As w
e reach school age, answ

ers becom
e m

ore im
portant than 

curious thought. In fact, H
al G

regersen says, “The average 6-18 
year old asks only 1 question per one-hour class per m

onth.”



N
ext - W

e W
ill Focus O

n …
•VISIBLE C

O
M
M
ITM

EN
T:

•
Inclusive leaders articulate an authentic com

m
itm

ent to diversity. 
 •
They challenge the status quo

•
They hold others accountable

•
They m

ake inclusion a priority…
even w

hen it is not easy
•
They understand (and try to avoid) m

icro-aggressions

Visible C
om

m
itm

ent R
equires 

C
om

m
unication…

•People often ask…
”w
hy do w

e even need to have difficult 
conversations at w

ork?”

M
IC
R
O
AG

R
ESSIO

N
 

•M
icro Aggressions are brief, com

m
onplace, som

etim
es daily 

verbal/environm
ental/behavioral indignities…

 
•W

hether intentional or unintentional
•That com

m
unicate hostile, derogatory, or negative slights and 

insults…

W
hy D

o W
e N

EED
 To Talk At W

ork?
•O

ver the course of our lives…
w
e spend 90,000 hours at w

ork 
and/or in the com

pany of our w
ork colleagues…

•For m
any, it is m

ore tim
e than spent w

ith fam
ily m

em
bers



N
ext, W

e Focus O
n …

H
U

M
ILITY…

W
hat D

oes It M
ean To You?

H
um

ility…
•Som

etim
es people confuse hum

ility w
ith low

 self-esteem
•Som

etim
es people confuse hum

ility w
ith low

/no self-confidence

•In reality, being confident and being hum
ble are N

O
T m

utually 
exclusive

W
e W

ill Focus O
n …

H
U

M
ILITY…

TH
E FEELIN

G
 O

R
 A

TTITU
D

E TH
A

T YO
U

 H
A

VE N
O

 SPEC
IA

L 
IM

PO
R

TA
N

C
E TH

A
T M

A
K

ES YO
U

 B
ETTER

 TH
A

N
 O

TH
ER

S…

H
A

VIN
G

 A
 LA

C
K

 O
F PR

ID
E 

H
um

ility…
•O

ne can feel good about their ability to do a task 
(confidence)…

and a) recognize that there is room
 to im

prove; b) 
recognize that they don’t do everything w

ell; c) recognize that 
others m

ight be better at the task (hum
ility)



H
um

ility…
•O

ften, people w
ho are hum

ble, are described by others as 
‘approachable’

•People w
ho lack hum

ility are som
etim

es perceived as ‘believing 
they are perfect, and alw

ays right’

5 Steps to Building H
um

ility
•1.  Build C

onfidence
•
R
ecognize w

hat you do w
ell

•
U
se those strengths to becom

e better
•
H
elp increase the confidence of others

C
an You Increase H

um
ility?

•The research says “Yes”
•H

um
ility can be ‘learned’…

and ‘achieved’

5 Steps to Building H
um

ility
•2.  Ask Q

uestions
•
This is an outw

ard dem
onstration of your recognition that you do not 

know
 it all



5 Steps to Building H
um

ility
•3.  G

et O
ut O

f Your C
om

fort Zone
•
W
hen w

as the last tim
e you tried som

ething new
, or different?

•
W
hen w

e attem
pt new

 things, w
e place ourselves in the position of 

being vulnerable, and of not being the expert

5 Steps to Building H
um

ility
•5.  R

eflect O
n Your Behavior

•
Introspection is a great w

ay to inspire hum
ility.

•
Som

e things to reflect on include…
•
W
hen w

as the last tim
e I said I w

as sorry?
•
O
n w

hose toes did I step on today, and did I acknow
ledge it?

5 Steps to Building H
um

ility
•4.  R

em
em

ber Your G
oals

•
R
em

ind yourself every m
orning w

hy it is that you do w
hat you do

•
Set high expectations for yourself, and don’t beat yourself up w

hen you 
don’t achieve them

 on the very first attem
pt, or if they take longer to 

achieve than you im
agined

N
ext - W

e Focus O
n …

A
w

areness of B
ias…

 Self
O

thers



O
f C

ourse…
W
e Are N

ot Seeking Perfection!

Biases Are N
O
T Inherently Evil!

•It is the failure to recognize biases that can lead to bad decision-
m
aking, and bad w

ork relations

Bias
•A. The leaning in tow

ard, or out aw
ay from

 certain individuals 
and or groups…

•B. Pre-conceived notions about w
hat som

ething or som
eone is 

like…

•C
. Prejudice in favor of or against one thing, person, or group 

com
pared w

ith another, usually in a w
ay that is considered to be 

unfair

Let’s Focus O
n …

C
ultural Intelligence



C
ultural Intelligence

•C
ultural intelligence refers to the skills one has developed w

hich 
allow

 one to relate to and w
ork effectively w

ith in culturally 
diverse settings…

•It is the capacity to cross boundaries and prosper in m
ultiple 

settings…
 

•People w
ith high cultural intelligence are attentive to others’ 

cultures and can/do adapt w
hen necessary…

Fostering U
nderstanding

•
G
uilt and sadness are not relevant...im

portant or recom
m
ended, they don’t 

inspire change

•
G
uilt generally occurs AFTER

 a behavior…

•
Em

pathy/understanding...generates change and m
ust exist before people 

can “m
ove on” 

W
hat G

ets In The W
ay?

•Anger
•Sadness
•G

uilt
•Fear

Fostering U
nderstanding

•
You don’t have to change every tim

e the w
inds blow

s

•
Be respectful



N
ow

, W
e W

ill Focus O
n …

•Effective C
ollaboration

•
…
Em

pow
ering others and focusing on team

 cohesion…

W
hat W

e Know
…

Effective C
ollaboration…

•
C
ollaboration m

eans tw
o or m

ore people w
orking together to achieve 

a goal…
 

•
Studies have found that w

orking together m
akes people m

ore m
otivated 

and helps them
 perform

 m
uch better. People w

ho are collaborating on 
tasks stay interested for longer, feel less tired and get better results than 
people w

ho are w
orking alone.

Effective C
ollaboration…

•There has been research into w
hat com

ponents are necessary 
for a w

orkplace to be perceived as collaborative…



Effective C
ollaboration…

•Trust…
•
…
a high level of confidence in another…

•
There are 4 elem

ents of trust
•
C
onsistency

•
C
om

passion
•
C
om

m
unication

•
C
om

petency

Effective C
ollaboration…

•D
iscourage Isolation (silos)

•Isolation can lead to feelings of loneliness and hostility

Effective C
ollaboration…

•C
elebration…
•
The C

elebration of successes is im
portant to collaboration

•
It is from

 the Latin w
ord ‘celebrare’ m

eaning…
to assem

ble to honor…
to 

rejoice in or have special festivities…

Effective C
ollaboration…

•N
o Bullying…
•
R
epeated infliction of intentional, m

alicious, and abusive conduct w
hich 

interferes w
ith a person’s ability to do his/her w

ork and is substantial 
enough to cause physical and/or psychological harm

…
•
The problem

 is…
w
e all see it a little differently



Anything Look Fam
iliar?

•N
egative com

m
ents about 

intelligence  
•C

onsistently failed to return 
calls or em

ails
•C

ontributions ignored by 
others

•Som
eone interferes w

ith 
your w

ork activities
•Subjected to m

ean pranks
•Been lied to

•O
thers fail to give you 

im
portant inform

ation
•D

enied a raise w
ithout valid 

reason
•Subjected to derogatory 
nam

e calling
•Target of rum

ors or gossip
•Show

 little em
pathy w

hen 
you w

ere having a tough 
tim

e

Thank you!
D
ennis.D

avis@
O
gletree.C

om

Effective C
ollaboration…

•M
utual R

espect…
•
Exists w

hen 2 (or m
ore) people do not agree on everything but do not 

get upset over little things, and are w
illing to w

ork it out,  because they 
care about each other…

•
Learning am

ong team
 m
em

bers based on the diversity of opinions and 
expertise…

•
It allow

s team
 m
em

bers to know
 that they are valued for their 

achievem
ents, abilities, and qualities…

•
W
hat Are Som

e C
om

m
on Exam

ples?


