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Topics of Discussion:
• Local Rules and Regulations

– Highlighting San Diego’s Health Orders Regarding Businesses Re-
Opening

• California Executive Order N-62-20
– Which provides that COVID-19 illness shall be presumed to arise out 

of the employment for the purposes of workers compensation claims
• Doing Telework Right

– Discussion regarding “work-from-home” because it is likely to remain 
part of many companies’ long-term strategy for combating COVID-19  

• Checking for Potential Liability
– Issue spotting the unique issues caused by our current work 

environment  



Sources of Authority
Companies need to be aware of federal, state, and local recommendations 
regarding re-opening: 

– WHO (World Health Organization)
 https://www.who.int/emergencies/diseases/novel-coronavirus-2019

– CDC  (Center for Disease Control) 
 https://www.cdc.gov/coronavirus/2019-ncov/index.html

– California State Government Task Force
 https://covid19.ca.gov/

– San Diego County and City
 Local Authorities are issuing new health orders that will affect when 

and how businesses in San Diego can continue operating or reopen 
often, and need to be checked regularly. 



Beware “Guidelines” or “Recommendations”
• There are several advisory groups that have issued 

“guidelines” or recommendations
• These are not gubernatorial, mayoral or health officer orders
• To the extent they conflict with orders, the orders control
• E.g., San Diego READY RECOVERY

– https://www.sandiego.gov/sites/default/files/san_diego_ready_-
_strategies_to_reopen_san_diegos_economy.pdf

– Provisions re: face coverings in conflict with orders



California Chronology
• March 19 – Californians directed to Stay at Home

– Exceptions for essential jobs/services and essential needs
• May 4 – Gradual Reopen of California Businesses

– Directs State Public Health Officer to establish criteria and procedures to 
determine whether and how particular local jurisdictions may implement public 
health measures that depart from statewide directives

• May 7 – County Public Health Measures
– Local health jurisdictions may implement or continue more restrictive public 

health measures in their discretion
– Local health jurisdictions that meet certain health criteria may move through 

the reopen faster after notifying California Department of Public Health and 
certifying hey have met identified readiness criteria- SAN DIEGO IS ONE 
SUCH COUNTY



California Resilience Roadmap – Stage Two
• Before Reopening, all facilities must: 

1. Perform a detailed risk assessment and implement a site-specific protection plan
2. Train employees on how to limit the spread of COVID-19, including how to screen 

themselves for symptoms and stay home if they have them
3. Implement individual control measures and screenings
4. Implement disinfecting protocols
5. Implement physical distancing guidelines



• California has issued various guidance for businesses, including but not limited to:
 Hotels and lodging
 Office Spaces
 Manufacturing
 Places of Worship
 Retailers
 Shopping Centers
 Dine-in restaurants
 Hair salons



San Diego Health Orders
• The most recent San Diego health order (effective May 27) requires: 
1) Essential businesses that allow public to enter must adopt and post a Social 

Distancing and Sanitation Protocol.  
2) Reopened businesses (except dine-in restaurants) must prepare and post a 

Safe Reopening Plan.
3) Dine-in restaurants must post a COVID-19 Restaurant Operating Protocol.  
4) Places of worship may operate with a Safe Reopening Plan and any state of 

California industry guidance mandatory procedures
5) All essential or reopened businesses “shall make every effort to use 

telecommuting”



Conflict
• Section 9 of May 27 health order requires all persons age 2 

and older to wear face coverings whenever in a business OR 
within 6 feet of someone not a member of family/household

• This provision was in May 10 and May 1 orders and in slightly 
more vague form as early as April 9

• Advisory group “recommendations” have misstated the 
requirement as being in a business AND within 6 feet of 
others

• When in doubt, follow the ORDER



California Executive Order N-62-20
Any COVID-19 illness of an employee shall be presumed to arise out of the 
employment for workers compensation purposes if:
• Positive test or diagnosis within 14 days of performing labor or services at 

the employer’s direction;
• On or after March 19, 2020;
• The location was not the employee’s home or residence; and
• Diagnosed by a physician who holds a physician and surgeon license 

issued by the California Medical Board and diagnosis is confirmed by 
further testing within 30 days of the date of diagnosis.

*NOTE: Presumption under this Order shall only apply to dates of injury 
occurring through 60 days following the Date of this Order (May 6, 2020)



Rebutting the Presumption
• There are two ways to rebut this presumption: 

(1) establish the injured worker does not meet one of the aforementioned 
criteria; or 

(2) establish another cause of the COVID-19 illness.

• Employers will need to be able to establish that they are following local, 
state, and federal health and safety guidelines (discussed earlier).  



Rebutting the Presumption
• But, employers should go beyond that, and take all reasonable 

steps to reduce or eliminate the risk of employees contracting 
COVID-19 at work.  

• This includes (among other things):
– providing masks, gloves, or other personal protective equipment to employees; 
– maintaining social distancing in the workplace (between staff members and customers); 
– limiting the numbers of persons with access to the workplace at any given time; 
– inserting physical barriers, such as Plexiglas, to protect employees and limit contact with 

customers or other staff members;  
– facilitating delivery or contactless pick-up of any products sold to the public; and 
– conducting temperature screenings of employees before allowing them to work.  



Teleworking
• SD Health Orders require employers to use “every effort” to permit 

teleworking
• Telecommuting legal concerns:

– In-home injury and WC claims
– Timekeeping
– Meal and rest break observance
– Off-the-clock work
– Use of employee’s personal devices, internet connection, home 

space 



• We recommend: 
1. having a written telecommuting policy that clearly outlines the employer’s 

expectations for the remote worker; 
2. developing a way to carefully track non-exempt workers’ at home working 

hours, explicitly prohibiting any off-the-clock work; 
3. Notifying nonexempt employees of meal and rest break entitlements and 

requirement to advise if prevented from taking due to press of business; 
and 

4. notifying employees of their right to reimbursement for all business 
related expenses incurred while working at home.



Liability Assessment

• How has this shift in our workplace created new areas of potential 
liability? 

• Proactive employers should conduct an audit to identify any areas where 
the company may be vulnerable to legal claims related to COVID-19.  

• We’ve identified 10 potential claims that we will discuss today. 



(1) Contracting COVID-19 in the workplace
• Should be limited to a workers’ compensation claim
• But, if the Employer was negligent (i.e., failed to provide a safe workplace, 

adequate PPE, socially distant work stations, etc.) CA employees can 
claim a “serious and willful” violation and seek doubled WC benefits.



(2) A California Labor Code section 132a claim
• If worker is fired or otherwise suffers adverse employment action in 

retaliation for having made a Workers’ Compensation claim
– Misdemeanor
– WC benefits can be increased by up to $10K
– Employer liable for lost wages and benefits and costs
– Possible requirement to reinstate

• Note: 132a claims are NOT covered by workers’ compensation 
insurance so employer has to pay its own costs of defense against 132a
claim and enhanced benefits and lost wages



(3) Failure to provide paid time off for Expanded Family 
Medical Leave
• The recently passed Families First Coronavirus Response Act (FFCRA) 

requires employers to allow employees to take time off to care for a child 
whose school or daycare is unavailable or closed due to COVID-19.  

• Failure to comply with these laws might result in an FMLA claim, even if 
employee was otherwise ineligible for FMLA leave.  



(4) Failure to provide paid time off for Emergency Paid 
Sick Leave
The FFCRA also requires employers to allow employees to take paid time off to 
care for themselves or a family member, or to recuperate from COVID-19.  
Claims could arise under various sets of facts:

– Employers required medical verification under circumstances not 
requiring same; 

– Employer denied leave when employee was eligible; or 
– Employer did not provide PAID leave when employee was eligible.



(5) Wrongful termination in violation of public policy
If an employee was terminated during this time period, and they also 
exercised their rights under the FFCRA, they may claim retaliation for 
exercising their rights.



(6) Employee suit for invasion of privacy
If an employer discloses employee’s COVID-19 status, or provides 
enough information from which someone can deduce that the employee 
contracted COVID-19, the employee might have a common law claim for 
invasion of privacy or a claim that the employer violated the California 
Confidentiality of Medical Information Act (“CMIA”).



Note: Duty to Inform Other Employees of Risk
Here, employers must balance their obligation to maintain medical confidentiality 
with their obligation to manage and track COVID-19 exposure and to notify other 
employees. If an employer learns of an employee’s positive diagnosis, we 
recommend alerting others without identifying the infected employee or providing 
identifying information from which his/her/xyr identity could be ascertained.



(7) Third party suit for negligence
• If a third party contracts COVID-19 from one of employer’s workers, that 

third party might claim that the employer was negligent and the work 
conditions (e.g., failure to follow health orders; failure to provide PPE) 
indirectly caused his or her infection (thorough one of the workers).

• Similarly, if a third party visits an employer’s site (e.g., a vendor or 
customer) and contracts COVID-19, he or she may assert the company’s 
negligence based upon failure to provide a safe workplace, failure to 
provide adequate PPE, or failure to provide socially distant ways in which 
to conduct business.



Note regarding causation: 
All cases involving COVID-19 contraction will, of course, require that plaintiff be 
able to prove by a preponderance that s/he/xe contracted the virus at the 
company’s location or as a result of a failure on the part of the company.



(8) EDD Audit
• It’s possible that if an independent contractor files for unemployment, an 

EDD audit may result.
• These are desperate times and independent contractors might not know that 

they are not eligible, triggering an EDD classification audit.



(9) Workplace Safety Inspections
• If employees feel unsafe at work, they may report dangerous conditions to 

OSHA or Cal-OSHA. 
• OSHA and Cal-OSHA both may conduct site inspections if unhealthful or 

dangerous conditions are permitted to exist.
• This could result in fines, orders to provide additional safety provisions in the 

workplace or in extreme cases, immediate shut down orders.  



(10) Worker’s Compensation Stress Claim
• Employees may file workers’ compensation claims due to stress caused 

by an employer requiring them to return to work. 
• The employees may cite fear of contracting COVID-19 as basis for their 

stress.  
• Employers might consider allowing employees to take an unpaid leave of 

absence during this time to avoid these types of claims.  
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Questions? 



Thank you!

Jennifer Kearns
Meredith Grant
Sarah Gilbert


