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 Introduction to SPACs

 Top SPAC Formation Issues & de-SPAC Issues

 Litigation Landscape

 Key Issues for Discussion

 Closing Comments & Questions



SPAC IPO ACTIVITY
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Summary of SPAC IPO Activity

Source: Deal Point Data, accessed May 1, 2021



RECENT SEC “GUIDANCE”
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John Coates – Acting Director, Division of Corporate Finance 

April 8, 2021

 SEC staff looking closely at filings and disclosures by SPACs and targets

 No “free pass” for material misstatements or omissions

 de-SPACs should be treated as “real IPOs” 

 de-SPAC transactions not entitled to PSLRA safe harbor for forward-looking 

statements?

John Coates & Paul Munter, Acting Chief Accountant 

April 12, 2021

 Accounting implications of warrants included in SPAC transactions

 Warrants that don’t meet certain standards should be classified as a liability 

measured at fair value (rather than as equity)

 Assess previously-filed financial statements for material errors 

 May be required to file a Restatement and Item 4.02 



SPAC FRENZY: DRYING UP?
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Dip in SPACs Post-SEC Guidance

Number of SPAC IPOs Since 2020

Source: Deal Point Data, accessed April 30, 2021.



SPAC FRENZY: DRYING UP?
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Dip in de-SPACs Post-SEC Guidance

Number of de-SPACs Announced Since 2020

Source: Deal Point Data, accessed April 30, 2021.
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WHAT IS A SPAC?
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 Publicly traded company

 Formed for purpose of raising capital

 Shell/”blank-check”/blind pool company

 In order to seek and complete an acquisition approved by 

shareholders

 No operations

 Transaction must be within a specified time frame

 Led by an management team of “sponsors”

 Within a specified industry, sector, or geographic area



THE LIFECYCLE OF A SPAC
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Initial Public Offering Search for Target and Negotiation Shareholder Approval and Closing

■ Engage advisors (underwriters, counsel and 

auditor)

■ Confirm SPAC size and terms; develop 

SPAC’s investment thesis

■ Identify directors and management team

■ Form SPAC and Sponsor; SPAC issues 

founder shares to Sponsor

■ Conduct testing-the-waters meetings and 

presentations

■ Select stock exchange and other service 

providers (trustee, transfer agent, warrant 

agent, financial printer)

■ Working capital funded with promissory note 

from Sponsor

■ Prepare Form S-1

■ File Form S-1 and respond to SEC comments

■ Negotiate underwriting agreement and other 

ancillary agreements

■ Roadshow, pricing, and closing

■ Make periodic SEC filings

■ Identify target businesses

■ Conduct diligence and negotiate acquisition 

agreement

■ Working capital funded with private placement 

proceeds held outside of trust account, 

supplemented by loans from Sponsor

■ Arrange additional financing sources (PIPE 

and/or debt financing) to close concurrently 

with business combination

■ Begin preparing proxy statement

■ Sign business combination agreement and 

financing documents

■ Announce acquisition agreement

■ File preliminary proxy statement

■ Meet with SPAC investors regarding 

transaction

■ Obtain shareholder approval

■ Redeem public shares of electing holders

■ Close business combination and financing 

transactions

■ IPO underwriters receive deferred fees in 

connection with closing

■ File Form 10 Information on “Super 8-K”

■ If business combination is not completed by 

business combination, seek shareholder 

approval of charter amendment to extend 

deadline

8+ weeks 0-24 months ~3-6 months



SPAC FORMATION
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 Impact of SEC’s warrant “guidance”

 Potential workarounds

 Impact on speed of transactions to close

 Protection of SPAC investors

 Celebrity/athlete sponsors

 Shareholder vote/redemption rights

 Concerns when SPAC changes its stated goal in a potential target 

 Stable Road (intended to target cannabis company; ended up 

announcing merger with aerospace freight business) 



TOP DE-SPAC 

ISSUES



SPAC MERGERS – ACCOUNTING & AUDITING CONSIDERATIONS 
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Market and timing considerations

— Accelerated timeline vs traditional IPO

— Robust financial reporting and filing requirements

— Ensure that the combined public company has a knowledgeable 

management team to handle the reporting and internal control 

requirements

Guidance from SEC’s Acting Chief Accountant -- Financial Reporting and Auditing Considerations

Financial reporting considerations

— Capacity for timely and reliable financial reporting that is in 

compliance with SEC rules and regulations

○ Knowledgeable finance and accounting professionals

○ Staffing numbers

— Use GAAP or International Financial Reporting Standards

— Public company disclosure requirements

— Identification of the acquiring entity for accounting purposes

— Earn-out or compensation arrangements

— Effective dates of recent accounting standards and potential 

acceleration of the adoption of those standards

Internal control considerations

— Understanding and timely compliance of internal controls over 

financial reporting  (ICFR) requirements and disclosure controls 

and procedures (DCP) requirements

— Timely annual evaluation by management of ICFR per section 

404(a) of the Sarbanes-Oxley Act

— Quarterly evaluation by management of the company’s DCP

Corporate governance & audit committee 
considerations

— Understanding of the board’s roles, responsibilities, and fiduciary 

duties

— Understanding of management’s responsibilities for 

communicating and interacting with the board

— Composition of the board including independence, experience, 

and preparedness for key committee assignments

— Composition of the audit committee including skills and 

experience with public company requirements

— Auditor selection by audit committee

○ Auditor independence rules

○ Oversight of financial reporting

○ ICFR

○ External audit process

Auditor considerations

— Additional time required for the audit due to following the 

standards of the Public Company Accounting Oversight Board vs 

the American Institute of Certified Public Accountants

— Appropriate acceptance and continuance procedures

— Independence of the auditor under the SEC’s rules



DE-SPACS – COMMON MISTAKES AND PRESSURE POINTS
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Rush to M&A can lead to 

due diligence shortfalls

Investigate business reputation and professional competencies of prospective board members

Seek sponsors with a history of success with previous de-SPAC transactions

Identify and address in advance potential conflicts of interest

Determine the post de-SPAC management structure and business strategy and resources to 

achieve strategy

Target is unprepared to 

become publicly traded

Ensure reliable projections, cash management, and governance

Confirm independence of audit committee members

Develop investor relations and communication capabilities

Finance and accounting 

gaps

Develop technical accounting capabilities for financial reporting and internal control 

requirements for a public company

Prepare precise and timely filings, including 2-3 years of audited previous annual financials for 

the Registration Statement

Pressure on management 

for accelerated performance

Develop acquisition plans and target operating models 

Create effective merger integration process

Ensure efficient resource deployment and performance improvement

SPAC mergers may be completed quickly (in as little as 4-6 months), so target companies must accelerate public company 
readiness well in advance of a possible transaction
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PRESSURE POINTS MITIGATION STRATEGIES
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SPAC-RELATED LITIGATION
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Surge of SPAC Lawsuits

SPAC Class Actions Filed Since 2019

 6 filings in 2019

 7 filings in 2020

 10 filings to date in 2021

Source: Cornerstone Research and Stanford Law School Securities Class Action Clearinghouse



POTENTIAL CLAIMS

Litigation Risks at Various Stages of SPAC Lifcycle
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Disclosure Litigation:  

Section 14(a) & State Law

 Similar to public 

company merger 

litigation.

 SPAC shareholders file 

complaint or issue 

demand letter alleging 

disclosure shortcomings.

Breach of Fiduciary Duty 

Claims:  State Law

 SPAC shareholders 

pursue claims for 

breaches of fidusiary 

duties by SPAC sponsor 

and SPAC board.

 Claims based on 

conflicts of interest and 

alleged failures to obtain 

independent financial 

advice, conduct 

sufficient diligence, or 

make adequate 

disclosures.

Securities Class Actions:  

Sections 10(b) & 14(a) 

Sections 11 & 12

 SPAC shareholders:  

Claims based on the 

initial registration 

statement.

 SPAC or Company 

shareholders:  Claims 

based on the business 

combination registration 

statement.

 Company shareholders:  

Claims based on the 

Super 8K and public 

statements thereafter.



DISCLOSURE LITIGATION
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 Routine disclosure-related litigation common in de-SPAC transactions

 Typical claims: breach of fiduciary duty and violations of Section 14(A) of the 

Exchange Act

 Claims focus on material misstatements or omissions in proxy statement and 

potential or actual undisclosed conflicts.

 Plaintiffs typically seek additional disclosures, and often threaten to seek to enjoin 

the stockholder vote.

 Fairness opinions/financial advisor analyses

 Financial advisor compensation

 Terms of NDAs

 Terms and values of all proposals, indications of interest, and letters of intent

 Communications regarding post-transaction employment or director positions

 To avoid disclosure litigation, provide clear and complete disclosures of all 

material information



FIDUCIARY DUTY LITIGATION
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The MultiPlan de-SPAC Litigation 

• Breach of fiduciary duty claims brought against SPAC sponsor and board

• Interested party transaction

• The sponsor received founders’ shares ($25,000 turned into $300 million).

• The sponsor gave the other directors founders’ shares.

• Disclosures were materially incomplete, such that stockholders’ approval of the 

merger was not fully informed

• The complaint alleges that entire fairness is not satisfied because:

• The board did not retain an independent financial advisor

• Insufficient diligence was conducted and did not reveal material information 

about the target.

• Disclosures in the proxy statement were incomplete and misleading



PRIVATE SECURITIES CLASS ACTIONS
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 Private plaintiffs bringing traditional securities class actions against companies 

listed through de-SPAC

 Common claims: Sections 10(b) and 14(a) of the Securities Exchange Act of 1934

 Conflicts can be used to support the scienter requirement of 10(b)

 No recent private securities class action cases specifically involving a de-SPAC 

with an affiliated or controlled private company

 Waitr Example: Plaintiffs point to an alleged banking conflict as grounds for 

scienter

 Other private securities cases have been brought alleging insufficient due diligence

 Nikola

 Clover
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STRICT LIABILITY FOR FORWARD-LOOKING STATEMENTS?
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 PSLRA Safe Harbor:  Statements that are (1) forward-looking and 

(2) accompanied by sufficient cautionary language are insulated from private 

liability under the Securities Exchange Act.  E.g., Financial Projections

 Does safe harbor generally apply to projections and forecasts?  

 Yes, in connection with statements subject to the Securities Exchange Act:  

Section 10(b), Section 14(a) (Proxy)

 No, in connection with statements subject to the Securities Act:  Section 11 

(Registration Statement), Section 12 (Prospectus)

 Common law bespeaks caution doctrine may nonetheless apply.  

 Acting Director Coates:  “In simple terms, the PSLRA excludes from its safe 

harbor ‘IPOs,’ and that phrase may include de-SPAC transactions.”

 Risk of disclosure litigation and post-close litigation in connection with de-SPACs 

if projections are not disclosed.



CONFLICTS OF INTEREST
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Heightened Standard of Review

 The default standard of review of board conduct is business judgment. 

 Heightened “entire fairness” review is implicated if:

 A plaintiff demonstrates that a majority of the board is conflicted, or otherwise rebuts the 

presumptive protections of the business judgment rule; or 

 The defendant engages in a conflicted controlling stockholder transaction and does not adopt 

certain procedural protections at the outset.

 Entire fairness review puts the burden on defendants to prove:

 Fair Price. Courts will look at economic and financial considerations in the transaction to determine 

whether the transaction was fair to stockholders based on the inherent value of the company’s 

stock.

 Fair Dealing.  Courts will look at the process by which a board conducted the transaction, including 

the timing, structure, negotiations, approval process and disclosures.

 In a non-controller transaction, the approval of the transaction by a fully informed, uncoerced majority of 

disinterested stockholders takes the review standard back to business judgment.  Robust disclosure of 

conflicts or potential conflicts is key.



CONSIDERATIONS FOR INTERESTED & RELATED PARTY DEALS
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 Form a special committee comprised solely of disinterested and independent 

directors.

 Allow the committee to retain its own independent legal and financial advisors.

 Have the committee receive a fairness opinion.

 Allow the committee to serve as principals negotiating the primary terms of the 

transaction.

 Condition the transaction on the approval by the holders of a majority of all 

outstanding unaffiliated stock in a non-waivable, fully informed vote.

 Consider recusing the affiliated directors from the board deliberations.

 Provide robust disclosures of any actual or potential conflicts, so the board will 

have the benefit of the business judgment rule if the transaction is approved.

Potential Recommendations
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