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Business Court: The Basics

Jurisdiction and Cases

- Statewide specialized trial court for certain complex business disputes, including corporate
governance and fiduciary breaches.

Court Structure and Divisions

- 1l divisions; 5 currently operational (Dallas, Austin, San Antonio, Fort Worth, Houston)
.« One statewide clerk’s office (Austin).

Procedural Features

- Follows Texas Rules of Civil Procedure, but written opinions are required unlike in Texas District and
County courts and has the option for jury trials unlike Delaware Chancery Court.

Appeals Process

- Appeals go exclusively to the Fifteenth Court of Appeals with statewide jurisdiction.
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Business Court: Jurisdiction

Any matter where one of the parties is a publicly-traded

company
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Business Court: Jurisdiction

The amount in controversy is over $5 million and is:

a derivative proceeding;
a corporate-governance action;

iii. certain actions involving state or federal securities laws or regulations asserted
against;

iv. Certain actions brought by an organization or its owner against an owner,
controlling person, senior officer, or managerial official of the organization;

an action alleging that an owner, controlling person, or managerial official
breached a duty to the organization;

vi. an action seeking to hold an owner or governing person liable to the
organization;

ii. an action arising out of the Business Organizations Code.
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Business Court: Jurisdiction

The amount in controversy is over $5 million and is:

viii.an action arising out of a “qualified transaction,” which is a transaction in
which the consideration atissue is at least $5 million (other than aloan or
advance of money or credit by a bank or other financial institution);

iX. an action involving a contract where the parties agreed that the Business
Court would have jurisdiction;

an action concerning a violation of the Finance or Business and Commerce
codes by an organization or officer acting on the organization’s behalf
(excluding banks and other similar financial institutions);

xi. an action arising out of or relating to the ownership, use, licensing, lease,
installation, or performance of intellectual property; or

xii. an action arising out of The Texas Uniform Trade Secrets Act
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Business Court: Jurisdiction

Arbitration Agreements, DJ Actions, and Injunctions:

- an action to enforce an arbitration agreement, appoint an arbitrator, or review
an arbitral award, or in other judicial actions authorized by an arbitration
agreement if a claim included in the controversy in arbitration is otherwise with
the court’s jurisdiction

an action seeking injunctive relief or a declaratory judgment under Chapter 37,
Civil Practice and Remedies Code, involving a dispute otherwise within the
court's jurisdiction

Supplemental Jurisdiction:

- over any other claim so related to the action that the claim forms part of the
same case or controversy.

« Aclaim within the business court’s supplemental jurisdiction may proceed in the
business court only on the agreement of all parties to the claim and a judge of
the division of the court before which the action is pending
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Getting Into Business Court

Oriaginal filing in Removal from Transter by
9! 4 district/county request of
Business Court district of
court
county court

Practical takeaway: early jurisdictional scrutiny
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Snapshot: Year One (FY 2025)
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Detailed breakdown on cases

Houston 45% .
Dallas 28% .
Fort Worth 13%

Austin 8% °

San Antonio 6%
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Case Types:

Breach of Contract 57%

Shareholder & Partnership
Disputes 17%

Securities 4%
IP Conflicts 3%
Antitrust 1%
Other 18%



Judicial Competency
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Faster Resolutions

A $26 million commercial dispute
was resolved—from petition
to trial and final judgment—in eight months
In the Texas Business Court.



Average Time to Trial

Civil Cases

Federal District
Courts in Texas

State District
Courtsin Texas

Texas Business
Court
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Houston District Courts
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Trials: Bench and Jury

Business Court cases First jury trials took

can proceed to trial : place
(bench or jury depending on the claims) In Februa ry 2026

Practical takeaway: Both bench and jury trials

15
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The First Two Jury Trials

Houston jury trial:
Verdict in favor of the plaintiff after ten-day trial.

Dallas jury trial:
Directed verdict in favor for of the defense after just one day.
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The Business Court Difference

Active case management — Speed and Efficiency

Docket equalization (reassignments) to balance workload

More written opinions to build business-law guidance

Facilities are still developing

17
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Business Court In-House Takeaways

Forum Contracting: Budgeting: Institutional
strategy: evaluate faster learning:
decide early forum- schedules may track written
whether selection shift spend opinions for
Business options where earlier recurring
Court’s pace permitted Issues

helps your

objectives

o
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PART Il

RULE 166A (SUMMARY JUDGMENT)
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Supreme Court of Texas

Mise. Docket No. 25-9106

Preliminary Approval of Amendments to
Rule 166a of the Texas Rules of Civil Procedure

ORDERED that:

1.

In accordance with the Act of June 2, 2025, 89th Leg., R.S., ch. 1130 (S.B. 293)
and the Act of August 26, 2025, 89th Leg., 2d C.S,, ch. 7 (H.B. 16), the Court
invites public comments on proposed amendments to Texas Rule of Civil
Procedure 166a. Rule 166a has been completely rewritten. Therefore, this
order includes only a clean version of the rule.
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Background: Summary Judgment in Texas

Traditional motion: seeks to establish that no genuine issue of material
fact exists as to a claim or defense and that the movant is entitled to
judgment as a matter of law

No-evidence motion: seeks to establish that there is no evidence of an
essential element of a claim or defense on which the nonmovant would
have the burden of proof at trial

Combined motion: Both traditional and no-evidence together

20
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Summary Judgment Rewrite

SCOTX: Rule 166a ‘has been completely rewritten’

Comment: rewrite implements Gov't Code § 23.303 and modernizes the rule

Comment: other than deadline changes,
rewrite not intended to change substantive law

2]
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RULE 166a. SUMMARY JUDGMENT

Notes and Comments

f) Form of Affidavits; Further Testimony. Supportingand-opposingaffrdavitsshat be . . X
made on personal knowledge, -Shal-l set forth-sueh-facts as- would be admissible in . _Comment to 199(? change:_Thm amendr_nent provides a mechanism for

Ll o ] using previously non-filed discovery in summary judgment practice. Such proofs
evidence, and show thatthe affiant is competent to testlfy to the must all be filed in advance of the hearing in accordance with Rule 166a. Paragraphs

d-therein rH-ot-e 8 s-or-parts-thereef referred
to in an afﬁdavn-sha-l-l- be attached &h@r@t@-@r—s@wed—t-h@r@m&h The court may permit (d) through (g) are renumbered (¢) through (h).
-affidavits to be supplemented or opposed by -depesitiens—or-by—further—affidavits. ) o )
Defects in the form of affidavits—er attachments will not be grounds for reversal ruct Com(rinent lt'oatl'997 ghgflgﬁ 1Th11i commt;lnt(.)ls lr;;ended to mf(t)'rm tfhe
: : et : : : construction and application of the rule. Paragraph (i) authorizes a motion for
Ezierisﬁj;elcgﬁznzomed out by objection by an oppesing party with opportunity, summary judgment based on the assertion that, after adequate opportunity for
’ ’ discovery, there is no evidence to support one or more specified elements of an
adverse party’s claim or defense. A discovery period set by pretrial order should be
adequate opportunity for discovery unless there is a showing to the contrary, and
ordinarily a motion under paragraph (i) would be permitted after the period but not
before. The motion must be specific in challenging the evidentiary support for an
element of a claim or defense; paragraph (i) does not authorize conclusory motions
or general no-evidence challenges to an opponent’s case. Paragraph (i) does not
apply to ordinary motions for summary judgment under paragraphs (a) or (b), in
which the movant must prove it is entitled to judgment by establishing each element
of its own claim or defense as a matter of law or by negating an element of the
respondent’s claim or defense as a matter of law. To defeat a motion made under
paragraph (i), the respondent is not required to marshal its proof; its response need
only point out evidence that raises a fact issue on the challenged elements. The
existing rules continue to govern the general requirements of summary judgment
practice. A motion under paragraph (i) is subject to sanctions provided by existing
law (Tex Civ. Prac. & Rem. Code §§ 9.001-10.006) and rule (Tex R. Civ. P. 13).
The denial of a motion under paragraph (i) is no more reviewable by appeal or
mandamus than the denial of a motion under paragraph (c).
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RULE 166a. SUMMARY JUDGMENT

(A) Traditional Motion. Unless a deadline for filing is set by court order, a party e R a ELE R S S S R

may file a traditional motion at any time after the nonmovant has appeared or - (Al 60 days after the motion’s filine; or (A) deposition tanscripts;
answered. '
(B) No-Evidence Motion. A party may file a no-evidence motion after adequate (Bl 90 days after the motion’s filing:
time for discovery. . .
il  onashowmng of zood cause; or
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mgmm_mmt be m.ade on pemmlzl lcnﬂ“iedze ahaﬂ-set ﬁeﬂh—aue-hm facts asj;ha,t
would be admizzible in evidence, and shall show affimnativaly that the affiant or
d.anlal:ant_is compelae:ut t0 testify fo the matters stated-thersin Swamior cartifiad

referred to in an a.ﬁidam shallm

declaration. Defects i ﬂlE form ofaﬁdaﬂm—m_aﬂdammmmﬂw
attachments will not be grounds for reversal unless specifically pointed out by
chjection by an opposing party with epportunity, bt refusal, tegr amend.

DNotes and Comments

Comment to 1990 change: This amendment provides a mechanism for using
previously non-filed discovery in summary judgment practice. Such proofs must all be filed in
advance of the hearing in accordance with Rule 166a. Paragraphs (d) through (g) are
renumbered () through (h).

Comment to 1997 change: This comment is intended to inform the construction
and application of the rule. Paragraph (i) authorizes a motion for summary judgment based on
the assertion that, after adequate opportunity for discovery, there is no evidence to support one
or more specified elements of an adverse party’s claim or defense. A discovery period set by
pretrial order should be adequate opportunity for discovery unless there is a showing to the
contrary, and ordinarily a motion under paragraph (i) would be permitted after the period but
not before. The motion must be specific in challenging the evidentiary support for an element
of a claim or defense; paragraph (i) does not authorize conclusory motions or general no-
evidence challenges to an opponent’s case. Paragraph (i) does not apply to ordinary motions for
summary judgment under paragraphs (a) or (b), in which the movant must prove it is entitled
to judgment by establishing each element of its own claim or defense as a matter of law or by
negating an element of the respondent’s claim or defense as a matter of law. To defeat a motion
made under paragraph (i), the respondent is not required to marshal its proof; its response need
only point out evidence that raises a fact issue on the challenged elements. The existing rules
continue to govern the general requirements of summary judgment practice. A motion under
paragraph (i) is subject to sanctions provided by existing law (Tex Civ. Prac. & Rem. Code §§
9.001-10.006) and rule (Tex R. Civ. P. 13). The denial of a motion under paragraph (i) is no
more reviewable by appeal or mandamus than the denial of a motion under paragraph (c).

Comment to 2026 change: Rule 166a is rewritten to implement section 23 303 of

lo6a’ s rewrite is notintended to substantively chanoe the law




Summary of Changes

d TimetoFile:

- Unless a deadline for filing is set by court order, a party may file
a traditional motion at any time after the nonmovant has
appeared or answered

A party may file a no-evidence motion after adequate time for
discovery

0 Contents of Motion:
Specific Title Required
Hearing request must be requested in the title

State specific grounds and produce evidence that support
motion (traditional) or state elements of the claim or defense as
to which there is no evidence (no-evidence)
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Summary of Changes

O Response due 21days after motion is filed; reply due 7 days after
response (absent leave or agreement of the parties)

O The parties must each submit a proposed order before hearing or
submission date

A hearing or submission date must be set between 35 and 60 days
after motion filed, unless motion is withdrawn (90 days if “court’s
docket so requires”/good cause/consent by movant)

Written ruling due within 90 days of hearing/submission; court
must docket the date of hearing or submission

BAKER BOTTS



Summary of Changes

0 Evidence may include:
deposition transcripts;

an opposing party’s pleadings, interrogatory answers,
admissions, and other discovery responses;

affidavits and declarations:
stipulations; and
other authenticated evidence.

Evidence may be produced by making a specific reference to it and
where it may be found in the court’s file.

The court may consider late-filed evidence if the court indicates its
consideration in the record
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High Level Timeline

Day O:

Day 21:
motion filed — clocks start Y

response due

unless leave

(evidence + objections)

Day 28:
reply due (optional; no new
grounds) unless leave

Day 35-60

Hearing

not before day 35; must
be within 60 days (or 90
for limited reasons)

Day 35-60

BAKER BOTTS
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Court/Clerk Duties

JJinnji

Clerk must
immediately call the
motion to the
court’'s attention
and send notice to
parties of
submission/hearing
date

BAKER BOTTS

Court must set
motion for oral
hearing or
submission without
hearing and docket
the date

Court must provide
a written ruling
within 90 days after
hearing/submission




Evidentiary Mechanics

Response must include evidence and objections

Discovery not on file: file/ identify with specific references;

Affidavits/declarations: form requirements; bad-faith fee shifting; defects

No oral testimony at hearing

30
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PART I

EARLY DISMISSAL + SPECIAL EXCEPTIONS
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Motions to Dismiss — The Texas Difference
Federal Rule 12(b)(6)

Legal insufficiency: failure to state a claim upon
which relief can be granted

Factual insufficiency: facts accepted as true
must satisfy plausibility standard

Attorneys’ fees: N/A
Answer: typically not due until motion resolved
Courtdeadline: N/A

Evidence: court may consider documents
referenced in complaint

Appellate review: trial court denial of leave to
amend is reviewed for abuse of discretion

BAKER BOTTS

Texas Rule 91(a)

Legal insufficiency: allegations do not entitle the
claimant to the relief sought

Factual insufficiency: much higher standard—no
reasonable person could believe the facts pleaded

Attorneys’ fees: possibly assed against loser
Answer: deadline not impacted
Courtdeadline: must rule within 45 days of filing

Evidence: court may only consider documents
attached to petition

Appellate review: trial court denial of leave to
amend is reversible legal error




Timing for Litigants and the Court

Texas Rule of Civil Procedure 91(a)

Timing depends bue withip o
it days of first Court must
on the firs pleading at grantordeny
pleacing issue is served within 45 days
co?‘tdlllnlng t:e * of motion filing
challenge 21 days before
action

hearing

33
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Utility of 91(a) Motions to Dismiss

Texas Rule of Civil Procedure 91(a)

Frivolous Claims barred:
lawsuits: **statute of
the case has limitations,

no legal iImmunity, clear
support or contractual
factual disclaimer, etc.
foundation

BAKER BOTTS

Improper
causes of
action:
plaintiff
attempts to
stretch the law
beyond its
scope or files
multiple
overlapping
claims

Cost-control:
may prevent a
case from
moving into
expensive
discovery,
depositions,
and expert
testimony
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Practical Considerations

Texas Rule of Civil Procedure 91(a)

Defendant can narrow claims from the outset and
streamline the litigation

The Court may award attorney’s fees (no longer

mandatory)

Other dismissal procedures may be more effective

BAKER BOTTS
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Special Exceptions

Texas Rule of Civil Procedure 91

Procedural Mechanism

- Special Exceptions are motions used, primarily by the defendant, to challenge the sufficiency of the
plaintiff's petition

Purpose

« To compel plaintiff to provide more detailed and specific information if the original pleadings are
vague or lacking in necessary details

« To point out whether the pleadings fail to establish a valid legal cause of action

« Not intended for factual disputes but to ensure claims are presented clearly and precisely

- Allows defendant to prepare an adequate response and ensures the court understands the issues
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Rule 91(a) Dismissal v. Special Exceptions

m Rule 91(a) Special Exceptions

Purpose Dismiss claims Clarify pleadings
Scope Legal (and sometimes factual) sufficiency Notice and form
Fee Shifting Yes No
Amendments Automatic Court-ordered

Risk Higher Lower

37
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PART IV

DISCOVERY + DISCLOSURES
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The 2021 TRCP Revolution

Amendments to the Texas Rules of Civil Procedure

From "Requests” to "Required”
Shift from former "Requests for Disclosure” to mandatory "Required Disclosures”

The Federal Influence
These rules are modeled after FRCP 26(a) but contain unique procedural traps

Active Oversight
Understanding these differences is essential when relying on outside counsel to ensure
compliance and protect fee recoveries.

The Core Change
Discovery is now agutomatic and mandatory; you must provide information without waiting for
a formal request

39
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Timing of Initial Disclosures

Texas Rules: Texas Rules: Federal Rules: Federal Rules:

due 30 days discovery does due within 14 discovery

after the first not begin until  days of the begins after

answer is filed  disclosures are  Rule 26(f) the Rule 26(f)
due (level1and conference conference is
2 cases) held

Discovery pause accelerates early decision-making and requires faster internal

coordination by in-house counsel before discovery opens.

40
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Rule 1l

TRCP 11 Interplay: Modifying Disclosure Duties

TRCP 191.1 allows parties to modify discovery procedures (including abating or
waiving disclosures) by agreement or court order

Authority to Modify

Under TRCP 11, the agreement must be in writing, signed, and filed with the papers

Enforceability as part of the record (or made in open court) *

Generally, Rule 11 agreements are self-executing. However, you must seek a court

Cellit Aol order if the agreement conflicts with an existing docket control order or trial setting *

A valid Rule 11 agreement provides "good cause” under TRCP 193.6 to avoid the

Safe Harbor automatic exclusion of evidence due to late disclosure.

41
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