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Trading Irrational 

Childhood Fears for 

Rational Litigation Ones



Irrational Fear:

Quicksand



Rational Fear:

Discovery 
Nightmares



Excerpt of internal communications between Meta employees in action alleging 
major social media companies designed their platforms to be intentionally 
addictive to minors.
In Re Social Media Adolescent Addiction/Personal Injury Products Liability 
Litigation, MDL No. 3047 (N.D. Cal. 2026)

Exhibit A



Excerpt of internal communications between employees of the defendant. Plaintiff 
alleged she was terminated due to a visual disability. Defendant claimed she was 
terminated for making clerical errors. Babb v. Maryville Anesthesiologists P.C., 942 
F.3d 308, 323 (6th Cir. 2019)

Exhibit B



Rational Solutions:

• Implement “responsible communication” 
training and policies around internal employee 
communications. 

• Conduct refresher training at regular intervals.
• Avoid common privilege pitfalls.
• Assume AI use is discoverable. 



Do Not Overuse ACP Designation



Be Selective on ACP Designation

INFORMATION SECURITY POLICY

5.1 Incident Reporting and Response. The Information Security Coordinator maintains a 
cyber incident reporting and response process that ensures management notifications are 
made based on the seriousness of the incident. The Information Security Coordinator 
investigates all reported or detected incidents and documents the outcome, including any 
mitigation activities or other remediation steps taken. 
[ACP] 6.1 Incident Reporting. Immediately notify the CIO at xxx-xxx-xxxx if you discover a 
cyber incident or suspect a breach in Organization's information security controls and 
post in the #ACP-InfoSec-Breach slack channel to maintain privilege. The Organization 
maintains various forms of monitoring and surveillance to detect cyber incidents, but you may 
be the first to become aware of a problem. Early detection and response can mitigate damages 
and minimize further risk to the Organization. 
[ACP] Treat any information regarding cyber incidents as Highly Confidential Information and 
do not share it, internally or externally, without specific authorization.

Example: Don’t designate the entire document ACP unless 
everything is privileged; just designate those portions that are 
ACP; restrict access to docs.



Slack, Teams, etc. 
Create attorney-client privileged specific 
channels tied to an incident that needs legal 
counsel or investigation

• For example, acp-20260305-
employeefraud

• Make the channel private as shown by 
the lock icon 

• In the channel description, describe the 
legal issue necessitating the ACP 
designation



Auto-Deleting and Ephemeral Messaging Platforms

Messaging platforms like 
WhatsApp and Signal, 
and social media 
platforms like Snapchat 
can have autodelete 
functions that will need 
to be affirmatively turned 
off to preserve evidence.



AI Use in Discovery 

Me, after uploading 10 GB of confidential information into ChatGPT:



AI Use in Discovery 



“AI Discovery” is a Now a Thing



AI Platform is "Plainly Not An Attorney"



Irrational Fear:

Halloween 
Candy with 
Razors



Rational Fear:

Unenforceable 
Contracts



Rational Solutions
Conduct regular audits of your important contractual terms:

• Terms of Use
• Privacy Policy
• Employment Agreements
• Class Action Waivers
• Arbitration Provisions
• Auto-Renewal Disclosures (Subscriptions)

Stay on top of case law.



Arbitration Agreements: Key Considerations

• Arbitration provision must be conspicuously placed

• Delegation clause should be “clear and unmistakable” 

• Avoid one-sided provisions 

• Limitations provisions should not conflict with state law 

• Scope should be clear – especially if covering unrelated 
disputes

• Class action waivers/class proceedings carveouts



Arbitration Agreements: Class Proceedings Carveouts

“Except as it otherwise provides , this Arbitration Provision is 
intended to apply to the resolution of disputes that otherwise 
would be resolved in a court of law or before a forum other than 
arbitration ... Notwithstanding any other clause contained in this 
Agreement, any claim that all or part of the Class Action Waiver 
… is invalid, unenforceable, unconscionable, void or voidable may 
be determined only by a court of competent jurisdiction and 
not by an arbitrator.”

Mohamed v. Uber Techs., Inc., 848 F.3d 1201, 1208 (9th Cir. 2016).



Irrational Fear:

Sharks



Rational Fear:

Being a Target 
for Trendy 
Litigation



Consumer Litigation Trends
Forbes reported that last 

year, “more than 1,700 
class lawsuits were settled 

for a total of $79 billion—
nearly double the amount 

from the prior year.”

2022
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B i l l i o n s

Class Action Settlements by Year

https://www.forbes.com/sites/edwardsegal/2025/01/07/class-action-settlements-topped-40-billion-again-in-2024-new-report/


Trendy Consumer Litigation

• CIPA and other Website Privacy related Lawsuits
• TCPA Lawsuits
• Data Breach Lawsuits
• Anti-Spam / Email Marketing Lawsuits
• Pricing Lawsuits 
• Auto-Renewal Lawsuits
• Hidden / Junk Fees Lawsuits
• Wage & Hour Lawsuits



Rational Solutions

• Regularly review customer-facing changes (website, terms 
of use, marketing campaigns, etc.) 

• Conduct periodic legal risk audits
• “Litigation early warning system” – Maintain system for 

tracking demand letters/customer complaints
• Train non-legal employees on specific litigation risks 
• Develop SOPs/Playbooks/best practices to avoid litigation 

(e.g., TCPA, Wage & Hour)



When in Doubt, 
Call Your 
Friendly Lawyer



Contact Us 213.335.6999

info@dtolaw.com

dtolaw.com



SILICON VALLEYLOS ANGELES NEW YORK
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