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“AI Continues to Show Great Promise”
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The Medical Record
1996 to 2025



www.marshalldennehey.com 5

AI Use In Healthcare

▪Smart wearables

▪Ambient listening

▪Computer Aided Diagnosis (CAD)—imaging and pathology

▪Virtual hospital

▪AI-enhanced surgical devices

▪Clinical Decision Support (CDS)

▪Charts will look completely different than they do now in five 
years
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AI Basics—Two Components

1. Data—How reliable is it?  Who owns/maintains?

2. Algorithms—Who created and what biases were introduced? 
▪ Equations applied to data

▪ Sometimes referred to as the “black box.”
▪ Makes complex decisions without explaining rationale.

▪ Complicated as variables are added to the algorithm.

Result: Netflix/Amazon/Facebook/iTunes experience.
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Accuracy erosion, Hallucinations and 
the Black Box
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Solving or Creating 
New HC Problems?

▪Health care AI, intended to save money, turns out to require 
a lot of expensive humans, by Darius Tahir, December 23, 
2024  KFF Health News
▪ “In essence: You need people, and more machines, to make sure the 

new tools don't mess up.”

▪ Many institutions are not routinely monitoring the performance

▪ Increased monitoring may raise health care costs by 20%

▪ FDA Commissioner Robert Califf --"I do not believe there's a single 
health system, in the United States, that's capable of validating an 
AI algorithm that's put into place in a clinical care system."

▪ The best ambient listening devices have error rates as high as 35% 
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Knowledge of AI Results Can Create 
Biased Decisions

▪When radiologists know AI in chest x-rays, they 
undervalued AI versus their own judgment

▪Accuracy: AI 92%; Human 74%; AI/Human: 76%
▪ Combining Human Expertise with Artificial Intelligence: Experimental Evidence from Radiology, 

N. Agarwal, A. Moehring, P. Rajpurkar, T. Salz; NBER Working Paper No. 31422, July 2023, 
Revised March 2024

▪May need multiple reviews to be certain of diagnosis 
and/or recommendations 

▪Some advocate that AI is best without human 
involvement depending on situation
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Early Preservation Letters Create 
Important Logistics Challenge

▪When does anticipated litigation begin? 

▪Need to pattern like medical device manufacturers because this 
could be an Achilles Heel to a defense (spoliation, adverse 
inference, etc.)

▪Non-privileged emails and texts may be fair game in 
subsequent litigation
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Pre-Complaint Discovery

▪Know your state law and trial court

▪Needed for complaint?
▪ Plaintiff—”yes to determine what kind of case I have”

▪ Medical malpractice or products liability or both
▪ Impacts:

▪ Costs/Pursuit of funding

▪ SOL

▪ Venue

▪ Jurisdiction

▪ Legal Defenses

▪ Experts

▪ Settlement--general release?
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AI Information Will Be Similar to 
Products Liability Discovery

▪ This is novel!

▪Will require even greater collaboration with attorneys, risk 
management, medical records, IT and software engineers
▪ More expensive to produce/explain

▪ Lack of legal precedent in this setting because it is so new

▪Need to educate your judge on these issues

▪AI vendors will be reluctant to assist defense
▪ Disclosure of negative proprietary information

▪ Costs/time associated with participating in defense



www.marshalldennehey.com 13

Relevance is a Touchstone: 
Hybrid Case

▪Waiting for this case—will be big and expensive
▪ TPLF discovery

▪ Defense Considerations if AI Vendor Not Sued:
▪ Joinder of AI Vendor to Reduce Comparative Negligence

▪ What does contract say?

▪ Retention of firm with products liability experience if joining AI vendor

▪ Affidavit of Merit/Certificate of Merit required?

▪ Who will be your expert?

▪ Jury optics of joinder

▪ Can of worms?

▪ Discovery from both Plaintiff and Additional Defendant
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Identification of AI and 
Description of Use

▪ Identification of the Specific AI product
▪ Intended use, indications, and patient population

▪ Identify all components using the AI

▪History of AI use and integration

▪Describe any versions or modifications of the AI and the 
dates they were introduced
▪ Can you do?

▪ Do you know how to do?

▪ Who keeps track of updated EMR/AI?
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AI Adoption Process

▪ Identify individuals, departments, and committees involved in 
▪ the adoption of the AI 

▪ evaluating and addressing AI safety concerns

▪ Any alternative AI programs considered and reasons for adoption or 
rejection

▪ Describe how safety information, complaint data, and risk 
assessments are communicated to health system leadership

▪ Explain what steps, if any, were taken to mitigate the risks identified 
with the AI

▪ Describe the health care system’s process for documenting and 
acting upon safety-related findings.
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Post-Use Surveillance and 
Adverse Events

▪ Identify all adverse events and complaints received regarding 
the AI
▪ Describe procedures for investigating adverse events or AI failures

▪ State whether post-use studies or literature reviews identified safety 
concerns

▪ Identify any internal investigations or audits conducted in response to 
complaints or recalls

▪ Root cause analyses, corrective action plans, and recall effectiveness 
checks (if not protected)
▪ Are communications/correspondence with AI vendor protected?

▪ Don’t create a paper trail of non-privileged emails/texts!
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Knowledge and Prior Litigation

▪ Identify all lawsuits, claims, or settlements involving the 
AI
▪Describe when the AI developer first became aware of the 

type of injuries alleged

▪ Identify internal memoranda or meetings concerning the risk 
of the alleged injuries 

▪WARNING:  These documents with manufacturer may not 
carry privilege

▪ Identify employees or departments responsible for 
monitoring safety and complaint trends
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Marketing and Representations

▪ Identify all materials or training documents distributed to 
hospital staff and patients
▪Describe how the AI was represented as superior or safer 

than alternatives

▪ Identify all key opinion leaders, consultants, or speakers 
used to promote the AI

▪Describe any financial relationships or payments received by 
healthcare providers related to promotion
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Insurance, Corporate Structure, and 
Custodians

▪ Identify all entities involved in the AI adoption, 
development, or integration
▪Describe the relationships among parent, subsidiary, or 

affiliate companies

▪ Identify the custodian of design, regulatory, and complaint 
records

▪ Identify all insurance policies that may cover claims involving 
the AI

▪Requests for all contracts, amendments and invoicing for AI
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If Your AI:
Design, Development, and Testing

▪ Identify the individuals and departments involved in the 
adoption and use of AI
▪Describe the design control process and identify key design 

specifications and validation studies

▪Summarize all testing performed on the AI and the results

▪Describe any errors or performance issues discovered 
during testing

▪ Identify all design changes made as a result of testing or 
post-use findings
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Responding to Inevitable 
Discovery Motions

▪ Be Proactive!
▪ Compel identification of Plaintiff’s AI expert and challenge qualifications and 

methodology toward opinions

▪ Request for cost shifting

▪ File countermotions for protective order arguing proportionality and plaintiff’s 
failure to provide basic information 

▪ Propose experts talk directly reconcile issues before motions practice

▪ Avoid Conclusory Responses to Plaintiff’s Motions to Compel
▪ Cite facts supporting burdensome nature of requests, not conclusions 

▪ Use of affidavits, budgets and projected time associated with preparing 
answers

▪ Blame the AI vendor and/or get them involved
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Defense AI Use in Litigation
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Capping to the 20% Costs

▪Same as it ever was, but faster 
▪ Early triage, severity prediction and claim assignments

▪ Document review to drive down billable hours

▪ Claims evaluations

▪ Grading of firms, individual counsel, experts and litigation support 
vendors

▪Many platforms being utilized

▪Using their data which is not public
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Don’t Use ChatGPT For 
Court Submissions
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My ChatGPT Experience

▪ Medical research

▪ Background information on witnesses (papers and videos)

▪ Created illustrations/graphs and other visual aides

▪ Assist with themes and examples for opening/closing arguments

▪ Creation of records authorization

▪ Basic legal research

▪ Places/ideas for client entertainment

▪ Cross-examination ideas/outlines

▪ Comparison of experts by credentials

▪ Creation of specifically tailored written discovery requests based on case 
information

▪ Rejected offers for ML preparation
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Q: Is ChatGPT HIPAA Compliant?
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Can I Upload Medical Records to 
ChatGPT for Analysis?
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Don’t Be Tempted
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Q: Is Co-Pilot HIPAA compliant?
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Q: Can I share confidential client 
information with ChatGPT and maintain a 

privilege?
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Q: Can I share confidential client 
information with ChatGPT and maintain a 

privilege?
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Q: Can I share confidential client 
information with Co-Pilot and maintain a 

privilege?
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Q: Can I share confidential client 
information with Co-Pilot and maintain a 

privilege?
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Practical AI Advice

▪AI is not infallible and makes mistakes

▪No matter how good AI gets, it still falls on humans to use it, so 
don’t let it make independent decisions

▪ Treat Gen AI like a colleague/friendly competitor at happy hour 
after a drink
▪ Part good, part BS

▪Don’t upload personal identifiers to AI unless support says OK

▪Do not specifically reference clients, their communications or 
their specific information in AI
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THANK YOU

Matthew P. Keris, Esq.

Marshall Dennehey

570.496.4602

mpkeris@mdwcg.com

Let’s Connect!
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