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Agenda

• Demand Letters 

• Early Strategy and Motions 

• Discovery Toolbox

• Settlements 

• Trial

• What’s Next? 
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Demand Letters – To Respond 
or Not to Respond?



Poll: When you receive a class action 
demand letter, do you respond or ignore it 
and wait to see if you get sued?   
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Demand Letters

• Considerations for whether to respond: 

• Plaintiff’s law firm 

• Type of claim 

• Amount potentially at issue

• Contract provisions
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Arbitration Agreements and Class 
Waivers 



Class Waivers 

• “[A]ny waiver by a consumer” of this right “is contrary to 

public policy and shall be unenforceable and void.” Cal. 
Civ. Code § 1751 (CLRA).

• The FAA preempts the CLRA anti-waiver provision 

because the latter “stands as an obstacle to the 

accomplishment and execution of the full purposes and 

objective of the FAA,” which is to enforce arbitration 

agreements according to their terms.

8



Class Waivers and Arbitration Provisions

• Include class action waivers with arbitration agreements. 

• Specifically call out the FAA in the agreement.

• Incorporate arbitration rules that do not provide for class 

actions. 

• What about mass arbitrations? 

• Individual appraisal provisions?
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Enforceability of Website Agreements
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Browsewrap Sign-in Wrap Clickwrap Scrollwrap

Puts a website's terms of 

use are generally posted 

on the website via a 

hyperlink at the bottom of 

the screen

The user both accepts 

the terms of use and 

performs a separate 

function, such as signing 

into an account or 

completing a purchase.

Requires website users 

to click on an “I agree” 

box after being presented 

with a list of terms of use

User is required to scroll 

through the terms before 

clicking on an “I agree” 

box or button



Arbitration Agreements in Employment 
Contracts
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• Must select California law/forum unless employee is individually represented by counsel (Cal. 
Labor Code 925)

• Require arbitration of the employee’s individual PAGA claim; acknowledge that non-individual 
PAGA claims may proceed in court or require arbitration of those claims with a tailored 
severability clause (Viking River/Adolph)

• Delegate arbitrability to the arbitrator 

• Neutral arbitrator; adequate discovery; written, reasoned award; all statutory remedies 
available; employer pays arbitration costs unique to arbitration; identify and provide access to 
JAMS/AAA rules (Armendariz)

• Provide an opt-out procedure (optional, but recommended)

• Pay arbitration fees within 30 days 

• Separate agreement or part of an employment contract (not in a handbook)



FRCP Rule 23(a)

(a) PREREQUISITES. One or more members of a class may sue or be 
sued as representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is 
impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately 
protect the interests of the class.
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Private Attorneys General Act of 2004 
(PAGA)
• Not a class action, so class action requirements do not apply 

• Pre-suit administrative exhaustion requirement 

• Allows for recovery of civil penalties—no individual damages 

• Barriers to removal 

• Reformed effective June 19, 2024  

     

13



You have the option to change the color of the guidepost

Early Motions



Motions to Dismiss - Considerations

• Benefits

• Not an easy target

• Revealing chinks in the armor.

• Plaintiff’s counsel needs to 
invest in the case.  

• Drawbacks

• Need to accept facts as pled

• Plaintiff can perfect their 
pleading 

• Discovery can continue 
anyway   
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• What about motions to strike class allegations?
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Discovery



Discovery Asymmetry 

• Defendant: 

• Company records, ESI

• Depositions of company 
personnel

• Merits vs class discovery 

• Expert witnesses

• Plaintiff: 

• Few documents 

• Deposition of named plaintiff

• Investigation    
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Bifurcation: informal or formal? 



Adequacy of the Named Plaintiff

• Axes to grind 

• Dishonesty

• Prior individual settlements 

• Participation in many identical lawsuits

• Injury and standing
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Smoke and Mirrors - I’ve Filed “About Five” 
Lawsuits
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I’ve Filed “About Five” Lawsuits
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I don’t have a Car or Insurance
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Individual Settlements
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Class 
Settlements



Class Settlements – Value to the Class

•  Lowery v. Rhapsody (9th Cir. 2023) 

•  In re Wawa, Inc. Data Sec. Litig., 85 

F.4th 712 (3d Cir. 2023)
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Trial





Compare: Plaintiff’s Settlement Offer Hours before 
Verdict
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Compare: Verdict
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Right click on picture and choose “Send to Back” to get overlay in front. You have the option to change the color of the overlay.

What’s next?
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© 2023 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This publication is not designed to provide legal advice and you should 

not take, or refrain from taking, action based on its content. Please see dentons.com for Legal Notices.

Thank you
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