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Current State of Play



Immigration
• Sensitive area protections revoked.
• Multiple federal agencies have been “deputized” for immigration purposes – law 

enforcement there for other reasons may also engage in immigration-related 
enforcement activities – activities for which they are not trained.

• Some local police have agreed to participate in immigration-related activities.
• There are daily quotas they are trying to meet – they are looking for low-hanging 

fruit, and wider nets as target numbers missed.
• Targeting of “sanctuary jurisdictions” and New England is already a priority
• Arrests of individuals who believe they are in lawful status.
• Individuals arrested (often without warrants) for perception of “protection” or 

“hiding” of immigrants.
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Enforcement

• Executive Order 14288 directs federal resources to promote 
aggressive policing tactics and further militarize local law 
enforcement agencies and provides greater protections for law 
enforcement officers accused of misconduct.

• Federal law enforcement, including the DEA, is discontinuing the 
use of body cameras.

• Federal law enforcement agencies broadening definitions of 
“exigent circumstances” allowing warrantless entry/warrantless 
arrest (not yet tested in court).
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“Civil 
Rights 
Fraud 
Initiative”
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The False Claims Act (FCA)

• Allows for the filing of a private action, which can then turn civil or 
criminal, with the filer receiving part of the fine – anyone can file a claim, 
so there will be “activists” out there potentially wholly unrelated to your 
organization – but any FCA case can turn criminal.

• Provides for treble damages.
• Complaints can be kept sealed for months before you are aware of them.
• Can be initiated with a letter requesting “voluntary cooperation” 

(Harvard/Columbia), civil subpoena, grand jury subpoena – or search 
warrant.

• Contempt/obstruction of justice apply for failure to respond or failure to 
be “cooperative” as defined by the Department of Justice; other 
mechanisms (such as the Harvard loss of SEVIS authorization) being 
used to force compliance.
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Impersonation of Law Enforcement
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General Advice



General Advice
• Have a plan/script in advance, and make sure your space is demarcated.
• Try to keep everyone calm. Keep in mind this is terrifying, especially if the agents 

are in tactical gear/heavily armed.  You may want to tell the person dealing with 
agents to take a moment and take deep breaths.

• Try to de-escalate with law enforcement, especially if the agent is getting 
aggressive.  (“No one is trying to get in your way.  Everyone’s just really scared 
right now.”)

• Always advise against anything that could be perceived as obstruction –telling 
other people to leave/run, destroying documentation, hiding people.

• Advise the employee to do what they can to make a record of the incident by 
taking notes in the moment or writing down everything as soon as possible after.

• Don’t forget to take notes yourself, of both what the employee/law enforcement 
say and what you advised!  Bring in someone else to take notes if you can (e.g. 
use speakerphone and have a colleague take notes).
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Rule of Thumb

Do not consent, do not impede.

• Advise them not to consent to requests to search, enter a non- public area, or 
interview – and blame to blame the lawyers ( “I am not authorized to consent to a 
request to search/enter.  Only our lawyers can do that.”)

• But, never advise them to physically impede or provoke law enforcement
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Agents on Site



Authorities
• You cannot prevent an agent from entering a space accessible to the general public.  

Ensure that there are clear demarcations of non-public areas.
• Unless they have a search warrant, do not let them into non-public areas.  Agents 

can use anything in “plain view” as a predicate for a search. 
• If they have no warrant (arrest or search) and insist on entering, ask them what 

circumstances justify the entry.
• If they are in a location open to the public, agents can remain and observe if they 

want to do so – consider what activity they might observe, even if they do not 
appear to be close enough to hear.

• Do not make any sudden movements or reach anywhere (e.g. into a drawer) without 
telling the agent what you are doing – keep hands in view while interacting with 
them.

• If you are not present on site - the employee should advise that only an authorized 
employee can talk to them - ask if the agent will get on the phone with you (or 
outside counsel).
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Which Agency?
Ask to see the lead agent’s badge if they haven’t already shown it, and to take note 
of the name and badge number

Immigration:
• Immigration and Customs Enforcement (ICE)
• Customs and Border Protection (CBP) - watch for Border Patrol
• Homeland Security Investigations (HSI)
Other:
• Some local police departments
• Federal Bureau of Investigations (FBI)
• Offices of the Inspectors General
• U.S. Marshals
• Bureau of Alcohol, Tobacco, and Firearms (ATF)
• Drug Enforcement Agency (DEA)
• Internal Revenue Service (IRS)
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What if they won’t identify themselves?
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Insignia
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Tactical gear often says “POLICE” on it – that does not mean they are 
police:

17©Pierce Atwood LLP. All rights reserved.



How Many?

Likely not urgent:
• Single/pair of agents in uniform or plainclothes (likely a document 

demand or interview)

Likely urgent:
• Pair of agents in tactical gear – probably an arrest
• More than two agents in uniform or plainclothes – probably a search 

warrant (especially if they’re wearing windbreakers with their agency on 
the back in yellow)

• More than two agents in body armor/swat gear – probably a sweep, raid, 
or search

Single agent in tactical gear – something is up

18©Pierce Atwood LLP. All rights reserved.



Categories

19

• Search warrants
• Detainer/arrest warrantsUrgent:

• On-site audits/inspections
• Grand jury subpoenas

Kind of 
urgent:

• Administrative subpoenas
• Civil subpoenasNot urgent:
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Immediate Actions



Interviews
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If the agent is asking more than basic questions of the employee, state that they are 
not permitted to speak on behalf of the organization (or that they are not authorized to 
provide employee/customer information).

If they ask for identification, provide it.

If they persist in asking questions, state that they will not discuss company business 
without a lawyer present.  Ask for a business card and say that the lawyers will be in 
touch.

If they are attempting to interview you as counsel, assert your right to counsel as well.  
Take their card and say that criminal counsel will be in touch, or provide contact information 
for counsel and advise that questions should be addressed to them.
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Warrants

• Prepare the worksite 
› Designate a specific public area where the employee will take the agents.
› Shortest pathway where the agents will see the smallest number of additional 

staff.
› Demarcate private and public areas via signs.
› Curtains or other barriers to obstruct line of sight into private areas.

• Consider to whom representation may be provided by company 
and related conflicts
› Owners
› Employees
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Search Warrants

Agency: US District Court
Header: Search and Seizure Warrant
To: Any law enforcement officer
Signed by: federal judge

This authorizes search of the 
described premises or device 
only
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Search Warrants - Response
Call counsel immediately

Validity of the warrant
• Instruct the employee to scan/fax you the warrant as soon as possible or email you photos (try to 

keep them from texting it to you – they should be able to text to your email address if they can’t 
email from their phone).  Once you have the warrant, read the description of the property to be 
searched carefully and do what you can to ensure the parameters are not exceeded (especially on 
multi-building campuses, or if the warrant is limited to a particular person’s office).

• If it is before 6am or after 10pm, ensure that the box permitting that is checked.  If not, they will 
need to wait until 6am.

• If so, check if it is signed and if the date on the warrant was within the last two weeks.  
• If it is, let the agents in (including unlocking any areas that are locked if they are described in the 

warrant).
The search
• Advise the employee not to interfere with the search, but to take notes.  
• If the agents instruct the employee or anyone else to turn off site cameras, they should politely say 

they are not permitted/able to do so.  If law enforcement insists, ask to speak to the agent.  
(Consider locking video so employees cannot shut it off.)

• Ensure that the agents provide an inventory when the search is finished.  Note if anything was 
damaged during the search.
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Question

Should you go to the site if you are not there already?

Probably not.  
• If you observe the search, you become a witness to the search, which 

can impede giving legal advice.  
• However, if it authorizes only limited access, it may be worth becoming a 

witness to ensure you can limit them to the areas identified in the 
warrant and to minimize the intrusion on others’ privacy.

• If you become a witness, consider getting external counsel on the phone.

Consider stepping outside the area where the search is being conducted to 
discuss the warrant with the agents if necessary.
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If they want to search without a warrant

• Do NOT consent to the search.
• Ask them what grounds they have for a warrantless search.
• Ask if they will talk to criminal counsel and get criminal counsel on the 

phone.
• If they insist that they have the authority, even if they will not state what 

it is, do NOT impede their search.  
• Take notes.
• Ask for an inventory.
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Detainer Warrants
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Detainer Warrants
Agency – Homeland Security
Header – “Warrant for Arrest of Alien”
To: “Any immigration officer”
Signed by: Immigration Officer

This document DOES NOT authorize a search except as incident to arrest (in the 
immediate vicinity or “grab area”)

This document DOES NOT authorize entry into non-public areas – however, some 
immigration agents are now saying that it does
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Detainer Warrants - Response
If you want to minimize disruption,  the safest response is to call the individual listed on the 
warrant to the public area if it is possible to do so.  If the individual is already in a public 
area, point them out to the agents.  If you do not do so, they may camp out in your lobby or 
insist they have the right to enter.

If the employee says the agents insist on entering a non-public area after being asked to 
wait while the individual is called, tell the employee to ask the agent if they will talk to the 
lawyers.  If not, do not impede the agents.

Ask what grounds they have to enter a non-public area to effect the arrest.  If they do not 
provide grounds, advise them that the company does not consent to entry into but that no 
one will interfere.

If the individual(s) is (are) arrested, ask where they are being taken.  The agent may refuse 
to answer, but ask.  Do not give the individual legal advice, but ask the detainee there is 
anyone they want you to call.
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Arrest Warrants

30©Pierce Atwood LLP. All rights reserved.



Arrest Warrants

Arrest warrants must be:
• Issued by a district court and signed by a magistrate or district court 

judge (almost always magistrate judge)
• Will state the form of charge (the check boxes)
• Will state the offenses

› Title 8 – immigration
› Title 18 – criminal offenses generally
› Title 21 – drug offenses

It is highly unlikely that there will be an arrest warrant - there are 
fake warrants out there, so be careful if it’s an arrest warrant.  There should 
be no reference to money or bond to be posted on the face of the warrant.  
If there is, it’s fake – call counsel or the local police.
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Arrest Warrants - Response

What they should do: Call the individual listed on the warrant to the public 
area.  If the individual is already in a public area, point them out to the 
agents.  Direct the agent to the designated waiting area.

If the employee says the agents insist on entering a non-public area after 
being asked to wait while the individual is called, let them back into the 
non-public area and walk them to the individual via a route that minimizes 
interaction with other individuals in the non-public area (and be thoughtful 
about what may be in “plain view”).
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Arrest Warrants - Response

• If the individual(s) is (are) arrested, ask where they are being taken.  
The agent may refuse to answer, but ask.

• Arrest warrants DO NOT authorize a search except as incident to arrest 
(in the immediate vicinity or “grab area”).

• If you are able, ask the individual if there is someone they want you to 
call.

• Remember – you represent the company, not that individual.  Resist the 
urge to give them legal advice in the moment (due to conflict issues) 
unless they are an employee – in which case, limit your advice to assert 
their right to counsel.

33©Pierce Atwood LLP. All rights reserved.



Tactics Used by Agents

• “Can I just get a glass of water/use the bathroom?”
• “I only have a couple of questions, it will only take a minute.”
• “Can you just tell me if they are here?”
• “I already know the answer, I just want you to confirm.”
• “It’s okay, we’re authorized.”
• “I don’t know why you’re being so difficult, this is all routine.”
• “This is off the record.”
• “We’re going to have to shut the whole place down.”
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Document Demands



Audits/Inspections/Voluntary Requests

• On agency letterhead
• Signed by agent/auditor
• For ICE audits, you have three days

Response:
• Can be a cover for an investigation – treat it that way!
• Do not waive the notice period.
• Contact counsel specific to the issue – what your rights are and how 

much time you have vary significantly
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Administrative Subpoenas

• Will say the name of the agency 
rather than a court

• Signed by an officer

• Have an agency seal
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Civil Subpoenas

• Will be from a court

• Signed by the clerk or 
authorized attorney

• Usually do not have a seal
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Response

• Administrative/civil subpoenas do not require an immediate response –
usually they are not served in person, but it happens occasionally.

• If the subpoena is properly addressed to the company accept the 
document and advise that the lawyers will be in touch.  

• If it is addressed to a person, advise that you cannot accept service on 
that person’s behalf.  

• Check that it is signed and addressed properly.
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Grand Jury 
Subpoenas
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Grand Jury Subpoenas

• Will be from a court
• Signed by a clerk, but will also have the name of an Assistant United 

States Attorney or Trial Attorney on them
• They all say they are for testimony, but usually will have a list of 

documents (in which case they aren’t actually looking for testimony)
• When you receive it, check that it is signed and addressed properly.
• Check if it requests or requires confidentiality – this may be stated on the 

face of the subpoena, or it may include an attached order.
• Call criminal counsel.

Do not discuss the subpoena with anyone who does not 
need to know about it
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Taking Video



If Bystanders Start Taking Video

• When lawfully present in a public space, individuals have the right to 
photograph or video anything in plain view – including the police or 
federal agents.

• But, the person taking video cannot interfere with them.
• In a non-public area, the premises’ rules govern – what are your rules?  

Do you need to post them?
• Be aware of potential escalation if people are taking video.  Do not get 

involved if there is an argument in a public area between the agents and 
someone filming.

• Consider that there may be people present who do not want to be filmed.
• Law enforcement may not confiscate or demand to view video – including 

from on-site security cameras - without a warrant.  
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Final Thoughts



Preparing for On-Site Enforcement
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DO NOT

• “Buzz” them in (if your entire building 
is non-public, go to the door)

• Talk to them alone
• Argue
• Physically resist or impede officers
• Glare at the officers, roll your eyes, or make 

snide remarks
• Run 
• Agree to interview (ask for a lawyer)
• Touch the dogs
• Consent to search

DO

• Refer to script and request identification
• Note the ID and badge number
• Check the documents. If warrant, check for a 

signature and that the address is correct
• Keep your hands in view
• Present any requested documentation (e.g. 

driver’s license, work authorization)
• Take notes (record if you can) - create a 

record of the encounter after the fact if you 
can’t in the moment

• Try to stay calm
• Call the lawyers
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The highest priority is safety.  Keeping things calm 
during the interaction is the best option for 

everyone.

Do not argue in the moment.  Do your best to 
remain polite but firm.

If they overstep the line or do not have authority, 
fight that fight in a courtroom.
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Kate Hamann

khamann@pierceatwood.com

PH | 202.530.6409 / 202.308.6947
 

Questions?
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