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Friendly Reminder

This presentation is provided for information purposes only and does 
not constitute legal advice and is not intended to form an attorney 
client relationship. As you are aware, things are changing quickly.  
This presentation does not reflect an unequivocal statement of the 
law, but instead represents our best interpretation of where things 
currently stand in this very fluid environment.  
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EO 14173 Primary Goals

Rid the Federal workforce of all 
personnel whose job focuses on 
enhancing DEI programs within 
the Federal Government

Rid the Federal Government of 
all activities and programs 
promoting/supporting DEI 

Compel Federal contractors and 
grantees to end any/all DEI 
efforts

Pressure organizations 
(companies, universities, 
associations, etc.) to end their 
internal DEI efforts, whether or 
not they are Federal contractors 
or grantees



Critical Dates

Contractors and subcontractors must begin to 
evaluate their employment, procurement, and 
contracting practices do not consider race, 
color, sex, sexual preference, religion, or 
national origin in ways that violate the Nation’s 
civil rights laws

Yesterday

Contractors and subcontractors must be ready to 
certify the absence of “illegal DEI” when 
requested by a federal customer
And also be ready to certify to the forthcoming 
FAR Clause when inserted into your contract

Today

Agencies must take steps to: 
•Terminate DEI-related positions, programs, and actions
•Name names (i.e., provide OMB a list of federal entities and 

employees involved in DEI)
•Assess the cost of “DEI hires” and DEI programs
•Recommend specific actions to align programs, contracts, and 

grants with the EOs

22 March 2025

Contractors and subcontractors must cease all 
11246 compliance activities

21 April 2025

Agencies must make specific recommendations 
to OMB for pressuring private sector 
organizations to abandon DEI programs

21 May 2025
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Implementation
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The Path From EO To Implementation

• Government Pronouncements
• Agency Memoranda
• CO/GO Emails
• FAR Deviations
• Formal Contract Modifications
• FAR Changes

• Interim Rule
• Final Rule
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GSA Class Deviation CD-2025-04

• Deviation to “to stop the 
enforcement of FAR policies related 
to the now revoked Executive Order 
11246”

• Removes multiple FAR clauses, certs, 
and reps

• Instructs COs on how to contractually 
implement changes
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Contract Clause Target Scorecard

• FAR 52.222-9 (Apprentices and Trainees)

• FAR 52.222-21, Prohibition of Segregated Facilities 

• FAR 52.222-22, Previous Contracts and Compliance 
Reports

• FAR 52.222-23 (Notice of Requirement for 
Affirmative Action to Ensure Equal Employment 
Opportunity for Construction)

• FAR 52.222-24 (Pre-award On-site Equal 
Opportunity Compliance Evaluation)

• FAR 52.222-25 (Affirmative Action Compliance)

• FAR 52.222-26 (Equal Opportunity)

• FAR 52.222-27 (Affirmative Action Compliance 
Requirements for Construction)

• FAR 52.222-29 (Notification of Visa Denial)
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Internal and External Messaging

• Some companies will have to modify their 
programs – some significantly

• Messaging will be key
• Companies want to ensure all employees feel 

safe, supported, and heard

• Companies want to communicate a clear 
intent to comply with the law

“We are aware of 
efforts by some in 
government and 

private industry to 
disguise these 

programs by using 
coded or imprecise 

language.” –GSA 
Memorandum
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EO 11246 vs. Statutory Obligations

Withdrawal of EO 
11246 eliminates 

certain requirements But does not eliminate 
statutory requirements
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EO 14173 Forthcoming Contract Clauses

• “A term requiring such counterparty or 
recipient to certify that it does not 
operate any programs promoting DEI 
that violate any applicable Federal anti-
discrimination laws.”

• “A term requiring the contractual 
counterparty or grant recipient to agree 
that its compliance in all respects with 
all applicable Federal anti-discrimination 
laws is material to the government’s 
payment decisions for purposes of 
section 3729(b)(4) of title 31, United 
States Code.”
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In The Meantime . . .
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Government’s Enforcement Tools

• New certification

• New reporting hotline

• GSAtruth@gsa.gov

• False Claims Act

• DOJ

• Whistleblower

• Direction to agencies to identify
• Specific companies to investigate

• Key sectors of concern and particular “egregious” violators

• Actions to align, among other things, programs, contracts, and grants with 
the EO
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Federal Civil False Claims Act

Claim Damages?MaterialityFalsity Scienter

Contract, order, 
invoice

The breadth of 
the Government 

awareness 
campaign will 
make it harder 

to prove no 
scienter

EO calls for new 
certification to 

concede 
materiality

Either new false 
certification or 
implied false 

certification re 
compliance 

generally

Government 
may be able to 

pursue a 
penalties-based 

FCA case 
without actual 

damages
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Litigation Update
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Chicago Women in Trades 
v. Trump

Landscape Consultants of Texas, 
Inc. v. Harris County, Texas

National Association of Diversity 
Officers in Higher Education, et al., 

v. Donald J. Trump

EO 14173 Related Lawsuits

National Urban League, et al., 
v. Donald J. Trump
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Litigation Update: D. Md. Injunction

• Constitutional Challenges
• 1st Amendment

• 5th Amendment

• Preliminary Injunction Issued February 21, 
2025

• Prohibiting the Federal Government from 
requiring DEI certifications;

• Prohibiting the Federal Government from 
bringing any enforcement action stemming 
from the EOs; and

• Prohibiting the Federal Government from 
impeding in any way any awards, contracts or 
obligations in connection with “equity-related” 
grants or contracts as required under EO 14151.

“Indeed, the Certification Provision was likely designed to 
induce, and certainly has been shown to have the effect of 
inducing, federal contractors and grantees to apply an 
overinclusive definition of illegal DEI to avoid risking liability. 
This is exactly what [Supreme Court precedent] prohibits—
the government leveraging its funding to restrict federal 
contractors and grantees from otherwise exercising their 
First Amendment rights outside the scope of the federal 
funding.”

“‘Vague laws invite arbitrary power.’ Sessions, 584 U.S. at 175 
(Gorsuch, J., concurring). And Plaintiffs here have shown 
substantial evidence of the risks of such arbitrariness here. By 
threatening the ‘private sector’ with enforcement actions, 
[EO 14173], based on those vague, undefined standards, the 
Enforcement Threat Provision is facially unconstitutional 
under the due process clause of the Fifth Amendment.”
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Litigation Update: 4th Circuit Decision

On March 14, a three-judge panel ruled on the appeal. Key quotes: 

• Chief Judge Diaz: “despite the vitriol now being heaped on DEI, people of good faith who work to promote diversity, 
equity, and inclusion deserve praise, not opprobrium . . . From boardrooms to courtrooms to operating rooms to 
classrooms, previously marginalized Americans are thriving in spaces long closed to them. And we are the better for 
it.”

• Judge Harris: “What the Orders say on their face and how they are enforced are two different things. Agency 
enforcement actions that go beyond the Orders’ narrow scope may well raise serious First Amendment and Due 
Process concerns, for the reasons cogently explained by the district court.”

• Judge Rushing: “Any individual judge’s view on whether certain Executive action is good policy is not only irrelevant 
to fulfilling our duty to adjudicate cases and controversies according to the law, it is an impermissible consideration. 
A judge’s opinion that DEI programs ‘deserve praise, not opprobrium’ should play absolutely no part in deciding this 
case.” 

Despite what these quotes might lead you to believe, all three judges voted to stay the 
preliminary injunction pending a decision on the merits...
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Post-4th Circuit Decision Landscape

All provisions of the two DEI-
focused EOs are back in play, 
including the Certification, 

Termination, and Enforcement 
provisions of EO 14173.

The Government can move forward 
with its plans, for now at least, to 
incorporate the new certification 

provision into government contracts 
and grants.

The Government can move forward 
with its plans to incorporate the 

new “materiality” 
acknowledgement in government 

contracts and grants.

The Government can move forward 
with its plans to investigate and 

bring enforcement actions against 
contractors and grantees (and any 

other organization, for that matter) 
believed to be engaging in “illegal 

DEI.”
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A Tale of Two Courts

National Urban League v. Trump (D.D.C.)

• Decision issued May 2, 2025
• Found Plaintiffs lacked standing on 4 of 8 

claims
• Held Plaintiffs unlikely to succeed on the 

merits of the remaining 4 claims 
• “Presidential directives to subordinates 

that inflict no concrete harm on private 
parties—or at least not on these parties—
do not present a justiciable case or 
controversy.”

• “The government need not subsidize the 
exercise of constitutional rights to avoid 
infringing them.”

• “The Constitution does not provide a right 
to violate federal antidiscrimination law.”

Chicago Women in Trades v. Trump (N.D. Ill.)
• Decision issued March 27, 2025
• Held EO 14173 constituted a “coercive 

threat” to suppress disfavored speech 
otherwise protected under the First 
Amendment.

• “[contractors/grantees] must either take 
steps now to revise their programmatic 
activity so that none of it ‘promote[s] DEI’ 
(whatever that is deemed to mean), decline 
to make a certification and thus lose their 
[contracts/grants], or risk making a 
certification that will be deemed false and 
thus subject the grantee to liability under the 
False Claims Act.”

• Limited Scope Preliminary Injunction



26

Life After EO 11246
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March 19, 2025 EEOC Guidance

• Disparate Treatment. Discrimination against applicants or employees on the basis of sex or race, 
including “hiring, firing, promotion, demotion, compensation, fringe benefits, exclusion from training, 
exclusion from mentoring or sponsorship programs, exclusion from fellowships, [and] selection for 
interviews (including placement on candidate slates).”

• Harassment. Situations when an employee is subjected to “unwelcome remarks or conduct based on 
race, sex, or other protected characteristics.” The EEOC notice provides that “depending on the facts, 
DEI training may give rise to a colorable hostile work environment claim.”

• Limiting, Segregating, and Classifying. Limiting membership in workplace ERGs to certain specified 
groups, or “separating employees into groups based on race, sex, or another protected characteristic 
when administering DEI or other trainings” 

• Retaliation. Retaliation against an individual because he/she has objected to or opposed DEI activities. 
“Reasonable opposition to a DEI training may constitute protected activity if the employee provides a 
fact-specific basis for his or her belief that the training violates Title VII.”
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How Should I Think About My Employee Resource Groups?

• OPM guidance to Government officials provides some insight
• OPM seems okay with affinity group events that allow “employees to come 

together, engage in mentorship programs, and otherwise gather for social and 
cultural events”

• But OPM cautions that discretion must be exercised to ensure such events do not 
cross the line into “illegal DEI”

• Agencies must make sure activities are consistent with the goal of “creating a 
federal workplace focused on individual merit” 

• “Agencies must ensure that attendance at such events is not restricted (explicitly 
or functionally) by any protected characteristics, and that attendees are not 
segregated by any protected characteristics during the events”



29

Can I Still Host Recognition Events?
• Recognition events should not be deemed “illegal DEI” if 

implemented in a non-discriminatory manner 
• DOD/DIA approach
• Presidential Proclamation

• “February 2025 as National Black History Month”

• “Public officials, educators, librarians, and all the people of 
the United States [should] observe this month with 
appropriate programs, ceremonies, and activities”

• DOJ February 5th Directive
• “This memorandum is intended to encompass programs, 

initiatives, or policies that discriminate, exclude, or divide 
individuals based on race or sex. It does not prohibit 
educational, cultural, or historical observances-such as Black 
History Month, International Holocaust Remembrance Day, or 
similar events-that celebrate diversity, recognize historical 
contributions, and promote awareness without engaging in 
exclusion or discrimination” 
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Enforcement After EO 11246…

• The OFCCP is still getting its “sea legs” but, to date, we have not seen any 
enforcement activity related to Affirmative Action Plans (AAPs) 

• Moving forward, the OFCCP’s enforcement will only focus on disabled 
employees and veterans

• AAPs related to disabled employees and veterans are required – and don’t 
forget the job posting requirements!

• The recission of EO 11246 does not eliminate all EEO requirements – there’s 
still Title VII, ADA, ADEA, Section 1981….
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One State, Two State, Red State, Blue State
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State Affirmative Action Programs
• Catch-22

• Federal law prohibits affirmative action programs

• Some state laws requires affirmative action programs

• Reporting of statistics remains legal
• In fact, Federal EEO-1 Reports require reporting diversity data

• Narratives detailing affirmative actions to employ and advance women 
and minorities, more problematic

• Where does this leave us?
• The lesser of the evils probably is to continue submitting required state/local 

reports

• It’s a far thornier question if the state requires hiring preferences

• In that case, contractors would comply with the state rule at great federal risk

• Where possible, consider caveating state/local submissions 
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So, so many questions…



34

Path Forward Recommendations

Review and catalog your 
various DEI and DEI-related 

programs and initiatives.

Carefully evaluate existing 
DEI programs DEI-related 
affiliations, sponsorships, 
speaking engagements, 

and marketing materials.

Review policies, Code of 
Conduct, CSR/ESG reports, 
hiring materials, website, 

etc.

Review and catalog 
contracts and grants that 

incorporate DEI 
performance 

requirements.

Prepare for the elimination 
of EO 11246-based 
Affirmative Action 

obligations.

Retain programs focused 
on non-discrimination.

Keep a close eye on your 
inbox for CO/GO notices 

regarding modifications to 
your contracts and grants.

Once your federal 
agreements are modified, 
be sure to modify YOUR 

subcontracts.
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Path Forward Recommendations

Catalog and re-assess your 
diversity-based partner/vendor 

alliance initiatives.

Ensure your internal affinity 
groups are not afforded 

opportunities unavailable to 
non-members.

If you are involved in pending 
audits or investigations relating 

to EO 11246 or DEI matters, 
consider reaching out to the 

investigating agency to confirm 
they will be terminating their 

efforts.

If you have a contract that could 
be suspended or terminated, 

take immediate steps to record 
and track all costs incurred 
relating to the stop work, 

suspension, or termination.

Ensure your internal hotline 
reporting and investigation plans 

are up to date.

Be careful not to over-correct in 
a manner that creates collateral 

risks.
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GovCon Potpourri
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Elsewhere in the Procurement Sphere…

FAR 2.0 Rewrite

GSA Consolidation

Preference for Commercial Products/Services 

DoD Modernization

Tariffs

Consulting Contracts

Grant Terminations

High Ed. Enforcement
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