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Friendly Reminder

This presentation is provided for information purposes only and does
not constitute legal advice and is not intended to form an attorney
client relationship. As you are aware, things are changing quickly.
This presentation does not reflect an unequivocal statement of the
law, but instead represents our best interpretation of where things
currently stand in this very fluid environment.
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WASTEFUL GOVERNMENT

DETPROGRAMS
AND PREFERENCING

EXECUTIVE ORDER

January 20,2025

By the authority vested in me as President by the Constitution and the laws of the

United States of America, it is hereby ordered:

Section 1. Purpose and Policy. The Biden Administration forced illegal and immoral
discrimination programs, going by the name “diversity, equity, and inclusion™ (DEI),
into virtually all aspects of the Federal Government, in areas ranging from airline
safety to the military. This was a concerted effort stemming frem President Biden's
first day in office, when he issued Executive Order 13985, “Advancing Racial Equity
and Support for Underserved Communities Through the Federal Government.

Pursuant to Executive Order 13985 and follow-on orders, nearly every Federal
agency and entity submitted “Equity Action Plans™ to detail the ways that they have
furthered DEls infiltration of the Federal Government. The public release of these
plans demonstrated immense public waste and shameful discrimination. That ends
today. Americans deserve a government committed to serving every person with
equal dignity and respect, and to expending precious taxpayer resources only on

making America great

{ PRESIDENTIAL ACTIONS

ENDING ILLEGAL
DISCRIMINATION AND
RESTORING MERIT-
BASED OPPORTUNITY

January 21,2025

By the authority vested in me as President by the Constitution and the laws of the
United States of America, itis hereby ordered:

Section 1. Purpose. Longstanding Federal civil-rights laws protect individual
Americans from discrimination based on race, color, religion, sex, or national crigin.
These civil-rights protections serve as a bedrock supparting equality of opportunity
for all Americans. As President, | have a solemn duty to ensure that these laws are
enforced for the benefit of all Americans.

Yet today, roughly 60 years after the passage of the Civil Rights Act of 1964, critical
and influential institutions of American society, including the Federal Government
major corporations, financial institutions, the medical industry, large commercial
airlines, law enforcement agencies, and institutions of higher education have
adopted and actively use dangerous, demeaning, and immoral race- and sex-based
preferences under the guise of so-called “diversity, equity, and inclusion™ (DEI) or
“diversity, equity. inclusion, and accessibility” (DEIA) that can violate the civil-rights
laws of this Nation

PRESIDENTIAL ACTIONS

DEFENDING WOMEN FROM GENDER IDEOLOGY

EXTREMISM AND RESTORING BIOLOGICAL
TRUTH TO THE FEDERAL GOVERNMENT

TheWhiteHouse | January 20,2025

By the authority vested in me as President by the Constitution and the laws of the United
States of America, including section 7301 of title 5, United States Code, it is hereby ordered:

Section 1. Purpose. Across the country, ideologues who deny the biological reality of sex have
increasingly used legal and other socially coercive means to permit men to self-identify as
women and gain access to intimate single-sex spaces and activities designed for women,
from women's domestic abuse shelters to women's workplace showers. This is wrong. Efforts
to eradicate the biological reality of sex fundamentally attack women by depriving them of
their dignity, safety, and well-being. The erasure of sex in language and policy has a

corrosive impact not just on women but on the validity of the entire American system.

Basing Federal policy on truth s critical to scientific inquiry, public safety, morale, and trust in
governmentitself

This unhealthy road is paved by an ongoing and purposeful attack against the ordinary and
longstanding use and understanding of biological and scientific terms, replacing the
immutable biological reality of sex with an internal, fluid, and subjective sense of self
unmoored from biological facts. Invalidating the true and biological category of “woman”

prop laws and poll jesigned to protect sex-based opportunities into
laws and policies that undermine them, replacing longstanding, cherished legal rights and
values with an identity-based, inchoate social concept.

Accordingly, my Administration will defend women's rights and protect freedom of
conscience by using clear and accurate language and policies that recognize women are

female, and men are male.

Sec. 2. Policy and Definitions. It is the policy of the United States to recognize two sexes,
male and female. These sexes are not changeable and are grounded in fundamental and
incontrovertible reality. Under my direction, the Executive Branch will enforce all sex-
protective laws to promote this reality, and the following definitions shall govern all Executive
interpretation of and application of Federal law and administration policy:
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GSA

The Administrator

Contractor Notice re Implementation of Executive Order

MEMORANDUM
To All GSA Contractors
From: Stephen Ehikian

Acting Administratar T

Date: January 22, 2025

Subject: Policy Statement Regarding Intent to Suspend Enforcement
of Contractual DEI Terms in Existing Agreements

Consistent with President Trump’s priorities and agenda, Executive Order, Ending Radical and
Wasteful Government DEI Programs and Preferencing (January 20, 2025); Executive Order,
Initiai Rescissions of Harmful Executive Orders and Actions (January 20, 2025); and Executive
Order, Ending llegal Discrimination And Restoring Based O (January 21, 2025),
to the maximum extent permitted by law, the General Services Administration (GSA) intends to
take immediate action 10 begin forbearing enforcement of all contract clauses, provisions, terms,
and conditions, related to “diversity, equity, and inclusion” (DEI). These programs divided
Americans by race, wasted taxpayer dollars, and resulted in discrimination. As set forth by
President Trump, forbearing enforcement will provide immeasurable benefits to the American
peaple.

This forbearance may include, but is not limited o, any clauses that mandate diversity-related
obligations, any reparting or record keeping requirements specifically related to the same and to
requirements imposed on contractors on a firm-wide basis, in sach case not otherwise
mandated by law

We are aware of efforts by some in gavernment and private industry to disguise these programs
by using coded o imprecise language. If you are aware of a change in your contract since
Movember 5, 2024, 1o obscure the connection between the contract and DEIA or similar
ideologies, please report all facts and circumstances to GSAtuth@gsa gov within 10 days. Our
goal is o help alleviate you of these unnecessary, ilegal, and divisive contractual provisions
and regulatory overreach. As a reminder, compliance in all respects with all applicable Federal

U.5. General Services Administration
1800 F Street MW

Washington. DG 20405

vawegsa.gov

Ending lllegal Discrimination and Restoring Merit-Based
Opportunity

On January 21, 2025, the White House and President Donald Trump issued an
Executive Order: “Ending lllegal Discrimination and Restoring Merit-Based
Opportunity”, which revoked Executive Order 11246. For 90 days from the date of this
order, Federal contractors may continue to comply with the regulatory scheme in effect
on January 20, 2025.

The Office of Federal Contract Compliance Programs shall inmediately cease:
« Promoting “diversity".
« Holding Federal contractors and subcontractors responsible for taking
“affirmative action”; and

« Allowing or encouraging Federal contractors and subcontractors to engage in
workforce balancing based on race, color, sex, sexual preference, religion, or
national origin.

Itis important to note that requirements under Section 503 of the Rehabilitation Act, 29
U.S.C. 793, and the Vietnam Era Veterans’ Readjustment Assistance Act (VEVRAA),
38 U.S.C. 4212, both enforced by OFCCP, are statutory and remain in effect.

Additional information regarding OFCCP'’s current activities will be forthcoming in the
upcoming weeks.

If you have any questions, please contact the OFCCP Customer Service Helpdesk at
1-800-397-6251 or 711 for TTY-Based Telecommunications Relay Service.

UNITED STATES OFFICI
Washington, DC 20415

The Director

MEMORANDUM
TO: Heads and Acting Heads of Departments and Agencles
FROM: Charles Ezell, Acting Director, U.S, Office of Personnel Management
DATE. January 21, 2025
RE Initial Guidance Regarding DEIA Executive Orders

Pursuant to its authority under 5 US.C. § 1103(a)(1) and (a)(5), the U.S. Office of
Pessonnel Management (*OPM') is providing the following initial guidance to agencies regarding
the President’s executive orders titled Fnding Radical and Wastefu! Government DEI Programs
and Preferencing and Infiial Resclssions of Harmful Executive Orders and Actions, which repeals
Executive Order 14035, Diversicy, Equity, inclusion and Accessibiilty in the Federal Workforee,

Steps to Close Agency DELA Offices: In light of the above Executive Orders, each should
take prampt actions regarding the offices and agency sub-units focusing exclusively on DEIA
initiatives and programs (the “DEIA offices”). Specifically, agency heads should take the

following steps:

1. No later than 5:00 pm EST on Wednesday, January 22, 2025

. Send an agency-wide notiee to employees informing them of the closure and
asking employees if they know of any effarts o disguise these programs by using
ise language a template agency-wide notice Is attached as

=

. Send a notification to all employees of DEIA offices that they are being placed on
ald leave effective y as the agency takes steps to
close/end all DEIA Initlatives, offices and programs. A template employee letter
is attached as Appendix 2

Take down all outward facing media (websites, social media accounts, etc.) of
DEIA offices,

*The authority for placing these employees on paid administrative leave is set forth in the
OPM memorandum entitled “Guidance on Probationary Periods. Adminisirative Leave and
Details” issued January 20, 2025

oPGor Empuwering Excellence in Government through Creat People USAIORS.GOV

National Aeronautics and Space Administration

Mary W. Jackson NASA Headquarters
Washington, DC 20546-0001

January 23, 2025

MEMORANDUM FOR NASA CONTRACTOR AND GRANTEE COMMUNITY

SUBJECT: Initial Guidance Regarding Diversity, Equity, Inclusion,
Accessibility (DEIA) Executive Orders

On January 20, 2025, the President of the United States of America signed an Executive
Order (E.O) titled, “Initial Rescissions of Harmful Executive Orders and Actions”, which
repeals Executive Order 14035, Diversity, Equity, Inclusion and Accessibility in the Federal
Workforce”. The U.S. Office of Personnel (OPM) issued a dated
Tanuary 21,2025, titled, “Initial Guidance Regarding DEIA Executive Orders” to federal
agencies.

To implement the E.O. requirements, OPM directed federal agencies to take immediate
action to identify and terminate DELA initiatives and programs and remove final or pending
documents, directives, orders, materials, and equity plans issued in response to the now-
repealed Executive Order 14035, Diversity, Equity, Inclusion and Accessibility (DEIA) in
the Federal Workforce (June 25, 2021). To date, the following directions are provided:

Contracts and Grants. NASA Contractors and Grantees immediately shall cease and desist
all DEIA activities required of their contracts or grants. In accordance with FAR 52 242-15,
Stop Work clause, a stop work order may have been issued to stop all or any part of the
DEIA related activity. Additionally, FAR 52249, Terminations clause modifications may
also be issued to implement this change. This work may include but is not limited to: DEIA
plan requirement, training, reporting, considerations for staffing, or any other direct or
indirect contract or grant activity. All Contractors and Grantees shall notify their Contracting
Officer or Grant Officer if they identify requirements within their contracts or grants that are
in violation this guidance

‘Guidance. Consistent with the DEIA E.O. and the Regulatory Freeze Pending Review EO,
additional guidance will be issued to further implement the executive order requirements,
such as updating and removing DEIA related policy guidance in the NASA FAR

Grant and C Manual, Grant and Cooperative Agreement
Procedures, and the Grant and Cooperative Agreement Terms and Conditions.

Websites, sacial media, accounts, etc. NASA Office of Procurement has removed external
and infernal facing contract and grant websites that include DEIA related policies and
documents, and these website were taken offline as of Spm January 22, per OPM guidance
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EO 14173 Primary Goals

Rid the Federal workforce of all
personnel whose job focuses on
enhancing DEI programs within
the Federal Government

Compel Federal contractors and
grantees to end any/all DEI
efforts

il

g

Rid the Federal Government of
all activities and programs
promoting/supporting DEI

Pressure organizations
(companies, universities,
associations, etc.) to end their
internal DEI| efforts, whether or
not they are Federal contractors
or grantees

7 SheppardMullin



Critical Dates

Yesterday

Contractors and subcontractors must begin to
evaluate their employment, procurement, and
contracting practices do not consider race,
color, sex, sexual preference, religion, or
national origin in ways that violate the Nation’s

civil rights laws

22 March 2025

Agencies must take steps to:

employees involved in DEI)

grants with the EOs

eTerminate DEl-related positions, programs, and actions
*Name names (i.e., provide OMB a list of federal entities and

eAssess the cost of “DEI hires” and DEI programs
eRecommend specific actions to align programs, contracts, and

21 May 2025

Agencies must make specific recommendations
to OMB for pressuring private sector
organizations to abandon DEI programs

Contractors and subcontractors must be ready to
certify the absence of “illegal DEI” when
requested by a federal customer

And also be ready to certify to the forthcoming
FAR Clause when inserted into your contract

Today

Contractors and subcontractors must cease all

11246 compliance activities

21 April 2025



Implementation
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The Path From EO To Implementation

* Government Pronouncements
* Agency Memoranda

- CO/GO Emails

* FAR Deviations

* Formal Contract Modifications

* FAR Changes

* Interim Rule R

e Final Rule
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Secretary’s Order 03-2025 - To Cease and Desist All Investigative and Enforcement Activity
Under Rescinded Executive Order 11246.

Date: January 24, 2025

1. Purpose. To immediately cease and desist all investigative and enforcement activity under
the rescinded Executive Order 11246, Equal Employment Opportunity (September 24,
1965), and the regulations promulgated under it. DOL no longer has any authority under the
rescinded Executive Order 11246. This order applies to all DOL employees, including
OFCCP, OALJ, and ARB.

2. Authorities. This Order is issued pursuant to the President’s Executive Order, Ending lllegal
Discrimination and Restoring Merit-Based Opportunity (January 21, 2025}, which repeatls
Executive Order 11246 and its subsequent amendments.

3. Orders.
a. Cease and desist all investigative and enforcement activity under the rescinded
Executive Order 11246 and the regulations promulgated under it. This includes all
pending cases, conciliation agreements, investigations, complaints, and any other
enforcement-related or investigative activity.
b. Notify all regulated parties with impacted open reviews or investigations by January
31, 2025, that the EO 11246 component of the review or investigation has been
closed and the Section 503 and VEVRAA components of the review or investigation
are being held in abeyance pending further guidance.

11 SheppardMullin




GSA Class Deviation CD-2025-04

Documiga Ereslops I ELEO0EES § 30464 6000641241 1 FISEES

s Class Deviation CGO-2025-04

* Deviation to “to stop the SR

Dl ey

FROM: JEFFREY A. KOSES .UF“'" £ Brus
SENIDR FROCURE MERT ERERTTIvE

enforcement Of FAR p0|iCieS related QFFICE OF ACQUISITION POLICY (WY

SUEBJECT: FAR Claga Dendaticn tor Revoked Exscutive Ordier 11246,
Evual Employmerd Opporlursty

to the now revoked Executive Order P T e o i

Regulation {FAR) subpart 22 8, Egual Employment Opporturity and associated
provisions and clauses 1o stop the enforcament of FAR polcies related o the no

" revoked Execulpe Chder 11248, Equal Enpityrmend Opoorfuaiy. Evscutnne Order
Executive Order {E.0.] 14173, Ending lliegal Discrimination anc Resioring Merit-
Based Ooporiunily, rewoked E00 11248

2. Backgroundl
: # OnJanuary 21, 2028, President Trump ssued Exegutive Oriey (B0 14978
o e I I I Ove S l I | u t I e C a u S e S C e rtS Ending Maga mnadion and Restoanyg tant-Basad Opaartundy which
) ) revaked EO. 11248, Equal Empioyrent Opporfundy.

& O January 24, 7025, e Deparimant of Labar issuad Ddar 0683075

anncundng that it would cease enforcement actiity under the resdrdsd E.C.
a n re p S 11246 In acdsion, the Office of Faderal Contmct Gompiance Programs

[{DFCCF) pubiishad a Bullatin anaauncing that Tor 90 days frem 1ha data of the
E &, Fedaral comractors may cominue ta comply with the regulatory schame n
aftact on January 20, F025, whils alko announcng | would caasa:

Framonng “dvaraty™

* Instructs COs on how to contractually T ————
implement changes

argage In werdanes balancing based on rAcA, colon, BAY, FAXUAL
praferance, neligion, of natonal Sigin
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Contract Clause Target Scorecard

 FAR52.222-9 (Apprentices and Trainees)
 FAR 52.222-21, Prohibition of Segregated Facilities

 FAR52.222-22, Previous Contracts and Compliance
Reports

 FAR 52.222-23 (Notice of Requirement for
Affirmative Action to Ensure Equal Employment
Opportunity for Construction)

 FAR52.222-24 (Pre-award On-site Equal
Opportunity Compliance Evaluation)

* FAR 52.222-25 (Affirmative Action Compliance)
 FAR 52.222-26 (Equal Opportunity)

* FAR 52.222-27 (Affirmative Action Compliance
Requirements for Construction)

 FAR 52.222-29 (Notification of Visa Denial)

13 SheppardMullin




Internal and External Messaging

* Some companies will have to modify their

programs — some significantly “We are aware of
' _ efforts by some in
* Messaging will be key government and

« Companies want to ensure all employees feel private industry to

safe, supported, and heard

disguise these
programs by using
coded or imprecise
language.” —GSA
Memorandum

* Companies want to communicate a clear
intent to comply with the law

14 SheppardMullin




EO 11246 vs. Statutory Obligations

Withdrawal of EO ‘
11246 eliminates

certain requirements But does not eliminate
statutory requirements

15 SheppardMullin



EO 14173 Forthcoming Contract Clauses

* “A term requiring such counterparty or
recipient to certify that it does not
operate any programs promoting DEI
that violate any applicable Federal anti-
discrimination laws.”

* “A term requiring the contractual
counterparty or grant recipient to agree

v N * that its compliance in all respects with
__\g“o\\“c all ap.plicable .Federal anti-discrimin’ation
2 R laws is material to the government’s

e payment decisions for purposes of

section 3729(b)(4) of title 31, United
States Code.”

16 SheppardMullin
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All contractors must certify that they do not operate any programs promoting DEI that violate any applicable anti-
discrimination laws and agree that such certification is material for purposes of the government’s payment decision
and therefore subject to the False Claims Act. See 31 U.S.C. 3729(b)(4).
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CERTIFICATION REGARDING COMPLIANCE WITH AFPLICABLE FEDERAL ANTI-
DISCRIMINATION LAW

The Contractor or prospective offeror certifies that -

In coder for 3 quotation fo be convidersd you must aho compless and vebmit the falllewing

L]

Is in compliance in all respects with all applicable Federal anti-discrimination laws is material to the government’s
payment decisions for purposes of section 31 USC 3720(b)(4) (False Claims Act);

[]

1. 5F-1448

1 Secton I Pocng

§. Sectvon § Repressmeations and Cernfications

4 Addizonsl mimrmatsen a5 reqeed in Section 3
5 Proalal SAM Reghmatisa

& WDAA EBF complisnce certific stion

Offerors shall be rermiered m the S5AM (Swiem for Avard Managemess) daishase ai
R vreee sam e pries i vebmittal of their gaotation as prescribed under FAR 4. 1102 Failure fo b=
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does not operate any programs promoting Diversity, Equity, and Inclusion that violate any applicable
Federal anti-discrimination laws
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Government’s Enforcement Tools

New certification
* New reporting hotline

* GSAtruth@gsa.gov

False Claims Act
e DOJ
 Whistleblower

Direction to agencies to identify

* Specific companies to investigate

* Key sectors of concern and particular “egregious” violators

* Actions to align, among other things, programs, contracts, and grants with I
the EO

18 SheppardMullin




Federal Civil False Claims Act

Materiality Damages?

Contract, order, Either new false EO calls for new The breadth of Government
invoice certification or certification to the Government may be able to
implied false concede awareness pursue a
certification re materiality campaign will penalties-based
compliance make it harder FCA case
generally to prove no without actual
scienter damages

SheppardMullin



Litigation Update
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EO 14173 Related Lawsuits

National Association of Diversity
n Officers in Higher Education, et al.,

v. Donald J. Trump

MT Ty

of Chicago Women in Trades
V. Trump

MN

.w

h D w 1" MD
Natlonal Urban League, et al.,
v. Donald J. Trump

T

B washington, DC
B Baltimore, MD
B Houston, TX

& AK B Chicago. IL
' L= RQ i
_A Landscape Consultants of Texas,
= Inc. v. Harris County, Texas -
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Litigation Update: D. Md. Injunction

* Constitutional Challenges
* 1t Amendment

e 5th Amendment

* Preliminary Injunction Issued February 21,
2025

* Prohibiting the Federal Government from
requiring DEI certifications;

* Prohibiting the Federal Government from
bringing any enforcement action stemming
from the EOs; and

* Prohibiting the Federal Government from
impeding in any way any awards, contracts or
obligations in connection with “equity-related”

grants or contracts as required under EO 14151.

mndeed, the Certification Provision was likely designed to \
induce, and certainly has been shown to have the effect of

inducing, federal contractors and grantees to apply an
overinclusive definition of illegal DEI to avoid risking liability.
This is exactly what [Supreme Court precedent] prohibits—
the government leveraging its funding to restrict federal
contractors and grantees from otherwise exercising their
First Amendment rights outside the scope of the federal

Qnding." /

ﬁ’Vague laws invite arbitrary power.” Sessions, 584 U.S. at 175\
(Gorsuch, J., concurring). And Plaintiffs here have shown
substantial evidence of the risks of such arbitrariness here. By
threatening the ‘private sector’ with enforcement actions,

[EO 14173], based on those vague, undefined standards, the
Enforcement Threat Provision is facially unconstitutional
Qnder the due process clause of the Fifth Amendment.” J

22 SheppardMullin



Litigation Update: 4" Circuit Decision

On March 14, a three-judge panel ruled on the appeal. Key quotes:

e Chief Judge Diaz: “despite the vitriol now being heaped on DEIl, people of good faith who work to promote diversity,
equity, and inclusion deserve praise, not opprobrium . .. From boardrooms to courtrooms to operating rooms to
classrooms, previously marginalized Americans are thriving in spaces long closed to them. And we are the better for
it.”

e Judge Harris: “What the Orders say on their face and how they are enforced are two different things. Agency
enforcement actions that go beyond the Orders’ narrow scope may well raise serious First Amendment and Due
Process concerns, for the reasons cogently explained by the district court.”

¢ Judge Rushing: “Any individual judge’s view on whether certain Executive action is good policy is not only irrelevant
to fulfilling our duty to adjudicate cases and controversies according to the law, it is an impermissible consideration.
A judge’s opinion that DEI programs ‘deserve praise, not opprobrium’ should play absolutely no part in deciding this
case.”

Despite what these quotes might lead you to believe, all three judges voted to stay the

preliminary injunction pending a decision on the merits...

23 SheppardMullin




Post-4th Circuit Decision Landscape

All provisions of the two DEI-
focused EOs are back in play,
including the Certification,
Termination, and Enforcement
provisions of EO 14173.

The Government can move forward
with its plans to incorporate the
new “materiality”
acknowledgement in government
contracts and grants.

The Government can move forward
with its plans, for now at least, to
incorporate the new certification

provision into government contracts

and grants.

The Government can move forward
with its plans to investigate and
bring enforcement actions against
contractors and grantees (and any
other organization, for that matter)
believed to be engaging in “illegal
DEI.”

24 SheppardMullin



A Tale of Two Courts

Chicago Women in Trades v. Trump (N.D. Ill.) National Urban League v. Trump (D.D.C.)

* Decision issued March 27, 2025 e Decision issued May 2, 2025
* Held EO 14173 constituted a “coercive * Found Plaintiffs lacked standing on 4 of 8
threat” to suppress disfavored speech claims
otherwise protected under the First
Amendment. * Held Plaintiffs unlikely to succeed on the
* “[contractors/grantees] must either take merits of the remaining 4 claims
steps now to revise their programmatic * “Presidential directives to subordinates
activity so that none of it ‘promote[s] DEI’ that inflict no concrete harm on private
(whatever that is deemed to mean), decline parties—or at least not on these parties—
to make a certification and thus lose their do not present a justiciable case or
[contracts/grants], or risk making a controversy.”

certification that will be deemed false and
thus subject the grantee to liability under the
False Claims Act.”

 “The government need not subsidize the
exercise of constitutional rights to avoid
infringing them.”

* Limited Scope Preliminary Injunction * “The Constitution does not provide a right
to violate federal antidiscrimination law.”
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Life After EO 11246
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March 19, 2025 EEOC Guidance

e Disparate Treatment. Discrimination against applicants or employees on the basis of sex or race,
including “hiring, firing, promotion, demotion, compensation, fringe benefits, exclusion from training,
exclusion from mentoring or sponsorship programs, exclusion from fellowships, [and] selection for
interviews (including placement on candidate slates).”

e Harassment. Situations when an employee is subjected to “unwelcome remarks or conduct based on
race, sex, or other protected characteristics.” The EEOC notice provides that “depending on the facts,
DEI training may give rise to a colorable hostile work environment claim.”

e Limiting, Segregating, and Classifying. Limiting membership in workplace ERGs to certain specified
groups, or “separating employees into groups based on race, sex, or another protected characteristic
when administering DEI or other trainings”

e Retaliation. Retaliation against an individual because he/she has objected to or opposed DEI activities.
“Reasonable opposition to a DEI training may constitute protected activity if the employee provides a
fact-specific basis for his or her belief that the training violates Title VII.”
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How Should | Think About My Employee Resource Groups?

* OPM guidance to Government officials provides some insight

* OPM seems okay with affinity group events that allow “employees to come
together, engage in mentorship programs, and otherwise gather for social and
cultural events”

e But OPM cautions that discretion must be exercised to ensure such events do not
cross the line into “illegal DEI”

* Agencies must make sure activities are consistent with the goal of “creating a
federal workplace focused on individual merit”

* “Agencies must ensure that attendance at such events is not restricted (explicitly
or functionally) by any protected characteristics, and that attendees are not
segregated by any protected characteristics during the events”

28 SheppardMullin




Can | Still Host Recognition Events?

* Recognition events should not be deemed “illegal DEI” if
implemented in a non-discriminatory manner
¢ DO D/D IA d p p roa Ch Identity Months Dead at DoD
. . . Jan. 31,2025 | f (o4
* Presidential Proclamation | o |
* “February 2025 as National Black History Month” R —————————
i ”PUbliC OffiCiaIS, Educators, |ibra ria ns, and a” the people Of Going forward, DoD Components and Military Departments will not use official resources,
the United States [should] observe this month with R —————————
appropriate programs, ceremonies, and activities” o o sty o s ot e
° DOJ Februa ry 5th Di rective anunofﬁcialcap-acityoutsidecfdutyhours. “
. . . heroes of all races, genders, and backgrounds as we restore our warrior culture and ethos.
* “This memorandum is intended to encompass programs, W st v e s el onthe e f
initiatives, or policies that discriminate, exclude, or divide
individuals based on race or sex. It does not prohibit

educational, cultural, or historical observances-such as Black
History Month, International Holocaust Remembrance Day, or
similar events-that celebrate diversity, recognize historical
contributions, and promote awareness without engaging in
exclusion or discrimination”
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Enforcement After EO 11246...

 The OFCCP is still getting its “sea legs” but, to date, we have not seen any
enforcement activity related to Affirmative Action Plans (AAPs)

* Moving forward, the OFCCP’s enforcement will only focus on disabled
employees and veterans

* AAPs related to disabled employees and veterans are required — and don’t
forget the job posting requirements!

* The recission of EO 11246 does not eliminate all EEO requirements — there’s
still Title VII, ADA, ADEA, Section 1981....
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One State, Two State, Red State, Blue State

The Commonwealth of
Massachusetts
The State of Illinois
Offices of the Attorney General
Jampbell Kwame Raoul

Mass.Gov/AGO inois
nols
IllinoisAttorneyGeneral. Gov Attorney General

February 13, 2025

Multi-State Guidance Concerning

The Attorneys General of Massachusetts, Illinois, Arizona, California, Connecticut,
Delaware, Hawaii, Maine, Maryland, Minnesota, Nevada, New Jersey, New York, Oregon,
Rhode Island, and Vermont are issuing this Guidance to help businesses, nonprofits, and other
organizations operating in our respective states understand the continued viability and important
role of diversity, equity, inclusion, and accessibility efforts (sometimes referred to as “DEI” or
“DEIA” initiatives) in creating and maintaining legally compliant and thriving workplaces.

March 26, 2025

Our Offices have heard concerns from many in the private sector about the continued
viability of diversity, equity, inclusion, and accessibility policies and programming following an
Executive Order that purports to target “illegal DEI and DEIA policies™ across a wide range of
organizations. Importantly, diversity, equity, inclusion, and accessibility best practices are not
. - " illegal, and the federal government does not have the legal authority to issue an executive order
Diss PresidEAring CEGHenng foliusor, thatg prohibits mherwiseg lawful activities in the private s%mm or m;yndates the wholesale removal
Political activists are filing prop, to pressure ies into reinstati of these policies and practices within private organizations, including those that receive federal
Diversity, Equity, and Inclusion {DEI) policies that destroy shareholder value—leading to boycotts, contracts and grants. The Executive Order states what is already the law—that discrimination is
lawsuits, “dw:‘:d, productivity, and increased financial risk. Asset managers and proxy advisors should not illegal—but then conflates unlawful preferences in hiring and promotion with sound and lawful
3;?:':::;"2:’2;?30?‘332 ::;:tﬁ;:’np;;:i 5‘:2;“:0?;;';?9"“'"3 Peo-DEL shareholder proposals andior best practices for promoting diversity, equity, inclusion, and accessibility in the workforce. This

t conflation is inaccurate and misleading. Policies and practices that promote diversity, equity,
Although many asset managers claim to be passive investors and proxy advisors claim to be “pretty inclusion, and accessibility are not the same as preferences in individual hiring and promotion
centrist,” their immense voting power and . directly infl corporate policies and can decisions that have been found to be unlawful. The Executive Order cannot and does not prohibit

reduce the value of company shares for all investors.” As state financial officials, we have a duty to protect these otherwise lawful practices and policies. As such, this Guidance aims to clarify the state of
1axpayer funds and the retirement savings of state employees. Asset managess and proxy advisors should the law for businesses. nonprofits. and other orzani atyions operating in our states

oppose propesals that compel companies o maintain or reinstaie unlawful DEI practices that erode " Ip! 4 ganiz P g .
shareholder value.

Employment policies incorporating diversity, equity, inclusion, and accessibility best
practices are not only compliant with state and federal civil rights laws, but they also help to
reduce litigation risk by affirmatively protecting against discriminatory conduct that violates the
law. Effective policies and practices foster the development of inclusive and respectful
workplaces where all employees are supported and encouraged to do their best work. When
companies have such policies, employees are less likely to be subjected to unlawful
e discrimination, and companies are less likely to be held liable for such discriminatory conduct.
aw.cnbe.comivideo 20240311 theres-le: stor-support-1 @ Is-this-vear-saya-iss: This is in addition to the benefits of well-designed diversity, equity, inclusion, and accessibility

nl practices in improving business performance — making companies that prioritize a culture of

The need to urge asset managers and proxy advisors 1o uphold their fiduciary duty underscores the SEC’s
failure to enforce applicable regulatory requirements during the previous administration. The SEC’s recent
guidance directing asset managers that push DEI and other ESG palicies on companies 1o file on the more
rigorous Schedule 13D is a positive first step, but enforcement must follow. Influencing corporate DE]

* Although i step in the right direction that certain asset magagers and prosy advisors have announced that they

are eliminating their board diversity policies. it is not elear that in each case those changes have been incorporated -

into benchmark policies. This proxy season will demonsirate what the actual policy of cach asset manaper and proxy ! See “Ending Tllegal Discrimination and Restoring Merit-Based Opportunity,” available at

advisor is as votes {and voting recommendations} take place. hittps W, g 11 2025/01 /ending-1ll d i d. z- t-based

appc‘mlnily/‘
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State Affirmative Action Programs

e Catch-22

* Federal law prohibits affirmative action programs

* Some state laws requires affirmative action programs
* Reporting of statistics remains legal

* Infact, Federal EEO-1 Reports require reporting diversity data

* Narratives detailing affirmative actions to employ and advance women

and minorities, more problematic

e Where does this leave us?

* The lesser of the evils probably is to continue submitting required state/local
reports

* It’s a far thornier question if the state requires hiring preferences
* Inthat case, contractors would comply with the state rule at great federal risk

* Where possible, consider caveating state/local submissions

N

Statement of Former Equal Employment Opportunity Commission (EEOC)
Officials on Employer Diversity, Equity, and Inclusion Efforts

April 3, 2025
Dear Legal Community:

On March 19, 2025, EEOC Acting Chair Andrea Lucas issued a document entitled
“What You Should Know About DEI-Related Discrimination at Work” (“Acting Chair's
document’).!

The Acting Chair's document seems designed to convey the message that initiatives to
advance diversity, equity, and inclusion (“DEI"), which the document does not define,
are fraught with legal peril. This document ignores important aspects of applicable law,
as well as the reality that proactive efforts are still needed in America’s workplaces to
provide equal opportunity for all employees and applicants. To the extent the Acting
Chair's document chills such efforts, we believe it does a grave disservice to employers,
their emple , and America’s .

Under well-established legal principles discussed below, employers lawfully may — and
indeed should — take proactive steps to identify barriers that have limited the
opportunities of applicants and employees based on any protected characteristic.
Properly constructed, such efforts are not discriminatory. To the contrary, they can help
prevent and address the discrimination that continues to deny equal employment
opportunities to qualified workers and applicants and prevents employers from utilizing
the full talent of our communities.

An ployer’s “Interest in Di ity”

Many employers recognize the importance of having a diverse and inclusive workforce.
Research is clear that such workforces can increase the economic bottom line for
companies and can enhance productivity and innovation across the board for all
organizations.? In addition, it is well-established law that employers may express their
interest in providing equal opportunity by having a policy that embraces diversity and by
working to address barriers.*

" This document was issued by the Acting Chair without a Commission vote and thus represents her
views. We therefore describe this document as the Acting Chair's Document.
2 Examples include Katherine W. Phillips, How Diversity Makes Us Smarter, Scientific American
(2014)(summarizing research on positive aspects of diversity on innovation, decision-making and

ivity); McKinsey, Diversity Matters Even More (2023) (global data shows that companies with the
largest representation of women and the highest level of ethnic diversity in executive leadership were
nearly 40% more likely to financially outperform compared with the companies with the lowest levels of
diversity — and that this gap has grown over time).
* Peterson v. Hewlett-Packard Co., 358 F.3d 599 (9th Cir. 2004) (goal of diversity policy to reduce sexual
orientation discrimination is consistent with goals of civil rights laws); Bernstein v. St. Paul Companies,
Inc., 134 F. Supp. 2d 730, 739 (D. Md. 2001) (“A company's (or its CEO's) commitment to ‘diversity,’ if
expressed in terms of creating opportunities for employees of different races and both genders, or
fostering workplace tolerance, is not proof of discriminatory motive with respect to any specific hiring
decision.”); Lutes v. Goldin, 62 F. Supp. 2d 118, 131 (D.D.C.1999) (concern for ensuring equal
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So, so many questions...

Jonathan Aronie

Jonathan Aronie

Sunday, February 16, 2025 9:58 PM

Jonathan Aronie

Sunday, February 9, 2025 10:38 PM

Jonathan Aronie

Sundav Fehrans 2 2025 :41 PM

Jonathan Aronie

Sunday, January 26, 2025 11:23 PM
To: Jonathan Aronie
Ce: Ryan Roberts; Denise Giraudo
Subject: DEI Executive Order Update 1.0

[BCC GovCon Clients and Friends]

Welcome back everyone. It's been a minute since our TikTok updates, and even longer since our EO 14042 updates
(which one client generously described as “the only thing I'm going to miss about COVID”). The current slate of Executive
Orders, and their likely significant impact on most every government contractor, however, suggests now probably is a
good time to get the band back together.

Unless you have been living under a rock, you probably noticed a steady stream of news stories, law firm blogs, and
agency announcements discussing the President’s recent Executive Orders and their potential impact on federal
contractors. Some of these “alerts” are more dire-sounding than others, but most have a common threads: The new
order of things will have real, significant, and immediate impacts. We agree. So fasten your seatbelts, everyone; in the
words of the immortal Bette Davis, it’s going to be a bumpy ride. (Yes, we know the actual quote is “bumpy night,” but
that doesn’t work as well here.)

-Jonathan and Ryan

P.S. If you want to skip the context and jump right to Action Items, simply scroll down to the “So what do I need to do
and when do I need to do it?” section below.

WHAT DO | NEED TO KNOW ABOUT THE PRESIDENT’S DEI EOs?

President Trump issued 43 Executive Orders within hours of becoming President. It is not our goal here to review them
all. For the moment, we are going to focus on two Executive Orders — “Ending Radical and Wasteful Government DEI
Programs and Preferencing” and “Ending lllegal Discrimination and Restoring Merit-Based Opportunity” — and their
related pronouncements. We'll take on a few others that impact federal contracts — like the one suspending all foreign
aid contracts and the one signaling a likely change to the Trade Agreements Act — soon enough. For now, though, let’s
start with Diversity, Equity, and Inclusion.

At their core, the DEI-related Executive Orders seek to do four things:

L Rid the Federal workforce of all personnel whose job focuses on enhancing DEI programs within the
Federal Government,

Rid the Federal Government of all activities and programs promoting, supporting, or even mentioning
DEI,

Force Federal contractors and grantees to end any/all internal DEI efforts, and

Pressure organizations (companies, universities, associations, etc.) to end their internal DEI efforts,
whether or not they are Federal contractors or grantees.

iraudo

i: “When can I read more about the DEI-related Executive
Sunday’s Update 1.0. and with apologies for interrupting
ate 2.0. As you will see. we've compiled a few additional
Is. emails. and trainings over the past week. As always, the
aily (if not hourly). this is not legal advice. etc.. etc.).

ges. directives, and emails you have been receiving from
od sense of what is going on in industry and to share

ial numbers in the Federal Register. Typically, EOs are
you may see these references more moving forward:

ral Hiring Process and Restoring Merit to Government

imination and Restoring Merit-Based Opportunity

discuss anything further or better understand how these

ups Banned by the EOs?

ent Procurement on Thursday. Several participants asked us
ce groups fall under the DEI ban. We answered that they
pvernment viewed it differently. Well, we now have our

n the issue. (Further evidence that the landscape is

nemorandum (because. among 0‘1]31‘ reasons. the Ollly
xpect more sightings if it truly were a DOD-wide position).
ty with unnamed DOD sources.

to the DIA, the agency “will pause all activities and events
ive immediately and until further notice. Additionally.
1

Roberts
3.0

reryone. Before we jump into the substance (and there is quite
gratulations to all those Philly fans out there. While Ryan was
his beloved Giants were out of contention long ago). Jonathan,
ege basketball and probably couldn’t tell you even which

the Eagles on their dominating performance.

e. As always. we've organized our observations in a Q&A

d skip what you don’t. Also. as always. remember. these are
t legal advice. Finally. please continue to call/email us with
us all

e Government’s view of what constitutes “illegal DEI"?

Director. Charles Ezell. issued “further guidance ending DEI
morandum does not resolve all open questions. it does provide
e EOs at least as they apply to Government agencies. This
at may apply the EOs to its contractors. You can access the

s. in OPM’s view at least. likely constitute “illegal DEI™:

raining or other professional development. internships.
discipline. and separation. based on protected characteristics
nal origin. age. disability. genetic information. or pregnancy.
tion.

mposition of hiring panels. as well as for the composition of
“diverse slate™ policies).”

.. advance recruitment. hiring. preferential benefits
ag or other career development opportunities). or employee
ed characteristics.™

}; Ryan Roberts
Update 4.0

pe you’'re enjoying the holiday weekend. In
re going a bit off-script for this
focusing only on the DEI EOs, we’ve
enings of interest to federal contractors
esident Trump’s recent Executive Orders,
ated tweets (or is it X’'s now?). We

he DEI updates, though, so we’ll start

rertification efforts by federal agencies?

DEI “confirmations™ being sent to contractors by the CDC shortly
¢ seeing more agencies taking a similar. if not more aggressive.
ample. issued a solicitation for landscaping services on February
ras this: “All contractors must certify that they do not operate any
plicable antidiscrimination laws and agree that such certification is
yment decision and therefore subject to the False Claims Act. . .."
st of other State Department contracts and modifications for all

y to find online. by the way. simply search Google for “DEI" and
f state.” or something along those lines.)

wing certification:

H APPLICABLE FEDERAL ANTI

hat

nti-discinunation laws is material to the government's
@) (False Claims Act).

sity, Equity, and Inclusion that violate any applicable
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Path Forward Recommendations

Review and catalog your
various DEl and DEl-related
programs and initiatives.

Prepare for the elimination
of EO 11246-based
Affirmative Action

obligations.

Carefully evaluate existing
DEI programs DEl-related
affiliations, sponsorships,
speaking engagements,
and marketing materials.

Retain programs focused
on non-discrimination.

Review policies, Code of
Conduct, CSR/ESG reports,
hiring materials, website,
etc.

Keep a close eye on your
inbox for CO/GO notices
regarding modifications to
your contracts and grants.

34

Review and catalog
contracts and grants that
incorporate DEI
performance
requirements.

Once your federal
agreements are modified,
be sure to modify YOUR
subcontracts.
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Path Forward Recommendations

Catalog and re-assess your
diversity-based partner/vendor
alliance initiatives.

If you have a contract that could
be suspended or terminated,
take immediate steps to record
and track all costs incurred
relating to the stop work,
suspension, or termination.

Ensure your internal affinity
groups are not afforded
opportunities unavailable to
non-members.

Ensure your internal hotline
reporting and investigation plans
are up to date.

If you are involved in pending
audits or investigations relating
to EO 11246 or DEI matters,
consider reaching out to the
investigating agency to confirm
they will be terminating their
efforts.

Be careful not to over-correct in
a manner that creates collateral
risks.
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Elsewhere in the Procurement Sphere...

FAR 2.0 Rewrite

GSA Consolidation

Preference for Commercial Products/Services

DoD Modernization

Tariffs

Consulting Contracts

Grant Terminations

High Ed. Enforcement
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Thank You!

Nayna M. Diehl Denise Giraudo Ryan Roberts

CACI Sheppard Mullin Sheppard Mullin
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