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rewrote the last sentence of the paragraph; deleted former paragraph (2) and redesignated 

former paragraph (3) as present paragraph (2); added the language to comment [7c] “if 

the crime is reasonably certain to result in death or substantial bodily harm to another or 

substantial injury to the financial interests or property of another”, substituted the 

language “Caution” is “warranted” in place of “Some discretion is involved”, and added 

the last sentence; in Comment [8] deleted the language “The lawyer’s exercise of 

discretion requires consideration of” and replaced it with “When considering disclosure 

under paragraph (b), the lawyer should weigh”, and added the language “and with those 

who might be injured by the client”; and added Comment [8a]; and in Comments [13] and 

[14] substituted the language “(c)(3)” with “(c)(2)”. 

RULE 1.7 Conflict of Interest: General Rule. 
 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client 

if the representation involves a concurrent conflict of interest. A concurrent conflict 

of interest exists if: 

(1) the representation of one client will be directly adverse to another 

client; or 

(2) there is significant risk that the representation of one or more clients 

will be materially limited by the lawyer’s responsibilities to another client, a 

former client or a third person or by a personal interest of the lawyer. 
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(b) Notwithstanding the existence of a concurrent conflict of interest under 

paragraph(a), a lawyer may represent a client if each affected client consents after 

consultation, and: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 

competent and diligent representation to each affected client; 

(2) the representation is not prohibited by law;  

(3) the representation does not involve the assertion of a claim by one 

client against another client represented by the lawyer in the same litigation 

or other proceeding before a tribunal; and 

(4) the consent from the client is memorialized in writing.  

COMMENT 

Loyalty to a Client 

[1] Loyalty and independent judgment are essential elements in the lawyer's 

relationship to a client. An impermissible conflict of interest may exist before 

representation is undertaken, in which event the representation should be declined.  

[2] ABA Model Rule Comment not adopted. 

[3] The lawyer should adopt reasonable procedures, appropriate for the size and 

type of firm and practice, to determine in both litigation and non-litigation matters the 
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parties and issues involved and to determine whether there are actual or potential 

conflicts of interest. 

[4] If such a conflict arises after representation has been undertaken, the lawyer 

should withdraw from the representation. See Rule 1.16. Where more than one client is 

involved and the lawyer withdraws because a conflict arises after representation, whether 

the lawyer may continue to represent any of the clients is determined by Rule 1.9. As to 

whether a client-lawyer relationship exists or, having once been established, is 

continuing, see Comment to Rule 1.3 and Scope. 

[5] ABA Model Rule Comment not adopted. 

[6] As a general proposition, loyalty to a client prohibits undertaking 

representation directly adverse to that client without that client's consent. Paragraph (a) 

expresses that general rule. Thus, a lawyer ordinarily may not act as advocate against a 

person the lawyer represents in some other matter, even if it is wholly unrelated. On the 

other hand, simultaneous representation in unrelated matters of clients whose interests are 

only generally adverse, such as competing economic enterprises, does not require consent 

of the respective clients.  

[7] ABA Model Rule Comment not adopted. 

[8] Loyalty to a client is also impaired when a lawyer cannot consider, recommend 

or carry out an appropriate course of action for the client because of the lawyer's other 
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responsibilities or interests. The conflict in effect forecloses alternatives that would 

otherwise be available to the client. A possible conflict does not itself preclude the 

representation. The critical questions are the likelihood that a conflict will eventuate and, 

if it does, whether it will materially interfere with the lawyer's independent professional 

judgment in considering alternatives or foreclose courses of action that reasonably should 

be pursued on behalf of the client. Nevertheless, a lawyer can never adequately provide 

joint representation in certain matters relating to divorce, annulment or separation — 

specifically, child custody, child support, visitation, spousal support and maintenance or 

division of property. 

Conflict Charged by an Opposing Party 

[9] Resolving questions of conflict of interest is primarily the responsibility of the 

lawyer undertaking the representation. In litigation, a court may raise the question when 

there is reason to infer that the lawyer has neglected the responsibility. In a criminal case, 

inquiry by the court is generally required when a lawyer represents multiple defendants. 

Where the conflict is such as clearly to call in question the fair or efficient administration 

of justice, opposing counsel may properly raise the question. Such an objection should be 

viewed with caution, however, for it can be misused as a technique of harassment. 

Lawyer's Interests 
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[10] A lawyer may not allow business or personal interests to affect representation 

of a client.  For example, a lawyer’s need for income should not lead the lawyer to 

undertake matters that cannot be handled competently and at a reasonable fee.  See Rules 

1.1 and 1.5.  Similarly, a lawyer may not refer clients to an enterprise in which the lawyer 

has an undisclosed interest.  A lawyer’s romantic or other intimate personal relationship 

can also adversely affect representation of a client. 

Interest of Person Paying for a Lawyer's Service 

[11-12] ABA Model Rule Comment not adopted. 

[13] A lawyer may be paid from a source other than the client if the client is 

informed of that fact and consents and the arrangement does not compromise the lawyer's 

duty of loyalty to the client. See Rule 1.8(f). For example, when an insurer and its insured 

have conflicting interests in a matter arising from a liability insurance agreement, and the 

insurer is required to provide special counsel for the insured, the arrangement should 

assure the special counsel's professional independence. So also, when a corporation and 

its directors or employees are involved in a controversy in which they have conflicting 

interests, the corporation may provide funds for separate legal representation of the 

directors or employees, if the clients consent after consultation and the arrangement 

ensures the lawyer's professional independence. 

[14-18] ABA Model Rule Comment not adopted. 
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Consultation and Consent 

[19] A client may consent to representation notwithstanding a conflict. However, 

when a disinterested lawyer would conclude that the client should not agree to the 

representation under the circumstances, the lawyer involved cannot properly ask for such 

agreement or provide representation on the basis of the client's consent. When more than 

one client is involved, the question of conflict must be resolved as to each client. 

Moreover, there may be circumstances where it is impossible to make the disclosure 

necessary to obtain consent. For example, when the lawyer represents different clients in 

related matters and one of the clients refuses to consent to the disclosure necessary to 

permit the other client to make an informed decision, the lawyer cannot properly ask the 

latter to consent. A lawyer’s obligations regarding conflicts of interest are not present 

solely at the onset of the attorney-client relationship; rather, such obligations are ongoing 

such that a change in circumstances may require a lawyer to obtain new consent from a 

client after additional, adequate disclosure regarding that change in circumstances. 

[20] Paragraph (b) requires that client consent be memorialized in writing.  

Preferably, the attorney should present the memorialization to the client for signature or 

acknowledgement; however, any writing will satisfy this requirement, including, but not 

limited to, an attorney’s notes or memorandum, and such writing need not be signed by, 

reviewed with, or delivered to the client. 
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[21–22] ABA Model Rule Comment not adopted. 

Conflicts in Litigation 

[23] Paragraph (a)(1) prohibits representation of opposing parties in litigation. 

Simultaneous representation of parties whose interests in litigation may conflict, such as 

co-plaintiffs or co-defendants, is governed by paragraph(a)(2). An impermissible conflict 

may exist by reason of substantial discrepancy in the parties' testimony, incompatibility 

in positions in relation to an opposing party or the fact that there are substantially 

different possibilities of settlement of the claims or liabilities in question. Such conflicts 

can arise in criminal cases as well as civil. The potential for conflict of interest in 

representing multiple defendants in a criminal case is so grave that ordinarily a lawyer 

should decline to represent more than one co-defendant. On the other hand, common 

representation of persons having similar interests is proper if the risk of adverse effect is 

minimal and the requirements of paragraph (b) are met.  

[23a] Ordinarily, a lawyer may not act as advocate against a client the lawyer 

represents in some other matter, even if the other matter is wholly unrelated. However, 

there are circumstances in which a lawyer may act as advocate against a client. For 

example, a lawyer representing an enterprise with diverse operations may accept 

employment as an advocate against the enterprise in an unrelated matter if doing so will 

not adversely affect the lawyer's relationship with the enterprise or conduct of the suit 
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and if both clients consent upon consultation. By the same token, government lawyers in 

some circumstances may represent government employees in proceedings in which a 

government agency is the opposing party. The propriety of concurrent representation can 

depend on the nature of the litigation. For example, a suit charging fraud entails conflict 

to a degree not involved in a suit for a declaratory judgment concerning statutory 

interpretation. 

[24] A lawyer may represent parties having antagonistic positions on a legal 

question that has arisen in different cases, unless representation of either client would be 

materially limited. Thus, it is ordinarily not improper to assert such positions in cases 

pending in different trial courts, but it may be improper to do so in cases pending at the 

same time in an appellate court. 

[25] ABA Model Rule Comment not adopted. 

Other Conflict Situations 

[26] Conflicts of interest in contexts other than litigation sometimes may be 

difficult to assess. Relevant factors in determining whether there is a potential conflict 

include the duration and intimacy of the lawyer's relationship with the client or clients 

involved, the functions being performed by the lawyer, the likelihood that actual conflict 

will arise and the likely prejudice to the client from the conflict if it does arise. The 

question is often one of proximity and degree. 
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[27] For example, a lawyer may not represent multiple parties to a negotiation 

whose interests are fundamentally antagonistic to each other, but common representation 

is permissible where the clients are generally aligned in interest even though there is 

some difference of interest among them. 

[28] Conflict questions may also arise in estate planning and estate administration. 

A lawyer may be called upon to prepare wills for several family members, such as 

husband and wife, and, depending upon the circumstances, a conflict of interest may 

arise. The lawyer should make clear his relationship to the parties involved. 

Special Considerations in Common Representation 

[29] In considering whether to represent multiple clients in the same matter, a 

lawyer should be mindful that if the common representation fails because the potentially 

adverse interests cannot be reconciled, the result can be additional cost, embarrassment 

and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all 

of the clients if the common representation fails. In some situations, the risk of failure is 

so great that multiple representation is plainly impossible.  For example, a lawyer cannot 

undertake common representation of clients where contentious litigation or negotiations 

between them are imminent or contemplated. Moreover, because the lawyer is required to 

be impartial between commonly represented clients, representation of multiple clients is 

improper when it is unlikely that impartiality can be maintained.  Generally, if the 
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relationship between the parties has already assumed antagonism, the possibility that the 

client’s interests can be adequately served by common representation is not very good. 

Other relevant factors are whether the lawyer subsequently will represent both parties on 

a continuing basis and whether the situation involves creating or terminating a 

relationship between the parties. 

[30] A particularly important factor in determining the appropriateness of common 

representation is the effect on client-lawyer confidentiality and the attorney-client 

privilege.  With regard to the attorney-client privilege, the prevailing rule is that, as 

between commonly represented clients, the privilege does not attach.  Hence, it must be 

assumed that if litigation eventuates between the clients, the privilege will not protect any 

such communications, and the clients should be so advised.   

[31] As to the duty of confidentiality, continued common representation will 

almost certainly be inadequate if one client asks the lawyer not to disclose to the other 

client information relevant to the common representation. This is so because the lawyer 

has an equal duty of loyalty to each client, and each client has the right to be informed of 

anything bearing on the representation that might affect the client’s interests and the right 

to expect that the lawyer will use that information to that client’s benefit.  See Rule 1.4. 

The lawyer should, at the outset of the common representation and as part of the process 

of obtaining each client’s informed consent, advise each client that information will be 
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shared and that the lawyer will have to withdraw if one client decides that some matter 

material to the representation should be kept from the other. In limited circumstances, it 

may be appropriate for the lawyer to proceed with the representation when the clients 

have agreed, after being properly informed, that the lawyer will keep certain information 

confidential. For example, the lawyer may reasonably conclude that failure to disclose 

one client’s trade secrets to another client will not adversely affect representation 

involving a joint venture between the clients and agree to keep that information 

confidential with the informed consent of both clients.   

[32] When seeking to establish or adjust a relationship between clients, the lawyer 

should make clear that the lawyer’s role is not that of partisanship normally expected in 

other circumstances and, thus, that the clients may be required to assume greater 

responsibility for decisions than when each client is separately represented.  Any 

limitations on the scope of the representation made necessary as a result of the common 

representation should be fully explained to the clients at the outset of the representation.  

See Rule 1.2(b). 

[33] Subject to the above limitations, each client in the common representation has 

the right to loyal and diligent representation and the protection of Rule 1.9 concerning the 

obligations to a former client.  The client also has the right to discharge the lawyer as 

stated in Rule 1.16. 
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[34] ABA Model Rule Comment not adopted. 

[35] A lawyer for a corporation or other organization who is also a member of its 

board of directors should determine whether the responsibilities of the two roles may 

conflict. The lawyer may be called on to advise the corporation in matters involving 

actions of the directors. Consideration should be given to the frequency with which such 

situations may arise, the potential intensity of the conflict, the effect of the lawyer's 

resignation from the board and the possibility of the corporation's obtaining legal advice 

from another lawyer in such situations. If there is material risk that the dual role will 

compromise the lawyer's independence of professional judgment, the lawyer should not 

serve as a director. 

VIRGINIA CODE COMPARISON 

This Rule is similar to DR 5-101(A) and DR 5-105(C).  DR 5-101(A) provided that 

"[a] lawyer shall not accept employment if the exercise of his professional judgment on 

behalf of his client may be affected by his own financial, business, property, or personal 

interests, except with the consent of his client after full and adequate disclosure under the 

circumstances." DR 5-105(C) provided that "a lawyer may represent multiple clients if it 

is obvious that he can adequately represent the interest of each and if each consents to the 

representation after full disclosure of the possible effect of such representation on the 

exercise of his independent professional judgment on behalf of each."  

ACC CLE MATERIALS 17



Effective March 12, 2022 (Rule 1.2) 
Effective February 20, 2022 (Rules 1.8(b), 1.10, and 1.15) 
  

73 

Rule 1.7(b) clarifies DR 5-105(A) by requiring that, when the lawyer's other 

interests are involved, not only must the client consent after consultation but also that, 

independent of such consent, the lawyer must believe that he can provide competent and 

diligent representation, that the representation must be lawful, and the representation 

must not involve asserting a claim on behalf of one client against another client in the 

same litigation or other proceeding before a tribunal. This requirement appears to be the 

intended meaning of the provision in DR 5-105(C) that "it [be] obvious that [the lawyer] 

can adequately represent" the client, and was implicit in EC 5-2, which stated that a 

lawyer "should not accept proffered employment if his personal interests or desires may 

affect adversely the advice to be given or services to be rendered the prospective client." 

COMMITTEE COMMENTARY 

Although there are few substantive differences between this Rule and 

corresponding provisions in the Virginia Code, the Committee concluded that the ABA 

Model Rule provides a more succinct statement of a general conflicts rule. 

_____________ 

The amendments effective June 30, 2005, substituted entirely new paragraphs (a) and 

(b) for the former paragraphs (a) and (b); rewrote Comments [1], [4], [6], [8], [19], [23], 

[24] and [26]; added Comments [29]–[33]. 
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RULE 1.13 Organization as Client 

(a) A lawyer employed or retained by an organization represents the 

organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or other 

person associated with the organization is engaged in action, intends to act or 

refuses to act in a matter related to the representation that is a violation of a legal 

obligation to the organization, or a violation of law which reasonably might be 

imputed to the organization, and is likely to result in substantial injury to the 

organization, the lawyer shall proceed as is reasonably necessary in the best interest 

of the organization. In determining how to proceed, the lawyer shall give due 

consideration to the seriousness of the violation and its consequences, the scope and 

nature of the lawyer's representation, the responsibility in the organization and the 

apparent motivation of the person involved, the policies of the organization 

concerning such matters and any other relevant considerations. Any measures taken 

shall be designed to minimize disruption of the organization and the risk of 

revealing information relating to the representation to persons outside the 

organization. Such measures may include among others:  

(1) asking for reconsideration of the matter;  
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(2) advising that a separate legal opinion on the matter be sought for 

presentation to appropriate authority in the organization;  

(3) referring the matter to higher authority in the organization, 

including, if warranted by the seriousness of the matter, referral to the highest 

authority that can act in behalf of the organization as determined by 

applicable law. 

(c) If, despite the lawyer's efforts in accordance with paragraph (b), the 

highest authority that can act on behalf of the organization insists upon action, or a 

refusal to act, that is clearly a violation of law and is likely to result in substantial 

injury to the organization, the lawyer may resign or may decline to represent the 

client in that matter in accordance with Rule 1.16. 

(d) In dealing with an organization's directors, officers, employees, members, 

shareholders or other constituents, a lawyer shall explain the identity of the client 

when it is apparent that the organization's interests are adverse to those of the 

constituents with whom the lawyer is dealing. 

(e) A lawyer representing an organization may also represent any of its 

directors, officers, employees, members, shareholders or other constituents, subject 

to the provisions of Rule 1.7. If the organization's consent to the dual representation 

is required by Rule 1.7, the consent shall be given by an appropriate official of the 
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organization other than the individual who is to be represented, or by the 

shareholders. 

COMMENT 

The Entity as the Client 

[1] An organizational client is a legal entity, but it cannot act except through its 

officers, directors, employees, shareholders and other constituents. These persons are 

referred to herein as the constituents of the corporate organizational client. The duties 

defined in this Comment apply equally to unincorporated associations. "Other 

constituents" as used in this Comment means the positions equivalent to officers, 

directors, employees and shareholders held by persons acting for organizational clients 

that are not corporations. 

[2] When one of the constituents of an organizational client communicates with the 

organization's lawyer in that person's organizational capacity, the communication is 

protected by Rule 1.6. Thus, by way of example, if an organizational client requests its 

lawyer to investigate allegations of wrongdoing, interviews made in the course of that 

investigation between the lawyer and the client's employees or other constituents are 

covered by Rule 1.6. This does not mean, however, that constituents of an organizational 

client are the clients of the lawyer. The lawyer may not disclose to such constituents 

information relating to the representation except for disclosures explicitly or impliedly 
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authorized by the organizational client in order to carry out the representation or as 

otherwise permitted by Rule 1.6. 

[3] The decisions of constituents of the organization ordinarily must be accepted 

by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy 

and operations, including ones entailing serious risk, are not as such in the lawyer's 

province. However, different considerations arise when the lawyer knows that the 

organization may be substantially injured by action of a constituent that is in violation of 

law. In such a circumstance, it may be reasonably necessary for the lawyer to ask the 

constituent to reconsider the matter. If that fails, or if the matter is of sufficient 

seriousness and importance to the organization, it may be reasonably necessary for the 

lawyer to take steps to have the matter reviewed by a higher authority in the organization. 

Substantial justification should exist for seeking review over the head of the constituent 

normally responsible for it. The stated policy of the organization may define 

circumstances and prescribe channels for such review, and a lawyer should encourage the 

formulation of such a policy. Even in the absence of organization policy, however, the 

lawyer may have an obligation to refer a matter to higher authority, depending on the 

seriousness of the matter and whether the constituent in question has apparent motives to 

act at variance with the organization's interest. Review by the chief executive officer or 

by the board of directors may be required when the matter is of importance 
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commensurate with their authority. At some point it may be useful or essential to obtain 

an independent legal opinion. 

[4] ABA Model Rule Comments not adopted.

[5] In an extreme case, it may be reasonably necessary for the lawyer to refer the

matter to the organization's highest authority. Ordinarily, that is the board of directors or 

similar governing body. However, applicable law may prescribe that under certain 

conditions highest authority reposes elsewhere; for example, in the independent directors 

of a corporation. 

Relation to Other Rules 

[6] The authority and responsibility provided in paragraph (b) are concurrent with

the authority and responsibility provided in other Rules. In particular, this Rule does not 

limit or expand the lawyer's responsibility under Rules 1.6, 1.8, 1.16, 3.3 or 4.1. If the 

lawyer's services are being used by an organization to further a crime or fraud by the 

organization, Rule 1.2(c) can be applicable. 

[7-8] ABA Model Rule Comments not adopted. 

Government Agency 

[9] The duty defined in this Rule applies to government organizations. However,

when the client is a governmental organization, a different balance may be appropriate 

between maintaining confidentiality and assuring that the wrongful official act is 
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prevented or rectified, for public business is involved. In addition, duties of lawyers 

employed by the government or lawyers in military service may be defined by statutes 

and regulation. Therefore, defining precisely the identity of the client and prescribing the 

resulting obligations of such lawyers may be more difficult in the government context. 

Government lawyers, in many situations, are asked to represent diverse client interests. 

The government lawyer may be authorized by the organization to represent subordinate, 

internal clients in the interest of the organization subject to the other Rules relating to 

conflicts. 

Although in some circumstances the client may be a specific agency, it is generally 

the government as a whole. For example, if the action or failure to act involves the head 

of a bureau, either the department of which the bureau is a part or the government as a 

whole may be the client for purpose of this Rule. Moreover, in a matter involving the 

conduct of government officials, a government lawyer may have authority to question 

such conduct more extensively than that of a lawyer for a private organization in similar 

circumstances. This Rule does not limit that authority. See note on Scope. 

Clarifying the Lawyer's Role 

[10] When the organization's interest may be or become adverse to those of one or 

more of its constituents, the lawyer should advise any constituent, whose interest the 

lawyer finds adverse to that of the organization of the conflict or potential conflict of 
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interest, that the lawyer cannot represent such constituent, and that such person may wish 

to obtain independent representation. Care must be taken to assure that the individual 

understands that, when there is such adversity of interest, the lawyer for the organization 

cannot provide legal representation for that constituent individual, and that discussions 

between the lawyer for the organization and the individual may not be privileged.  

[11] Whether such a warning should be given by the lawyer for the organization to 

any constituent individual may turn on the facts of each case. 

Dual Representation 

[12] Paragraph (e) recognizes that a lawyer for an organization may also represent 

individuals within the organization. When an organization's lawyer is assigned or 

authorized to represent such an individual, the lawyer has an attorney-client relationship 

with both that individual and the organization. Accordingly, the lawyer's representation 

of both is controlled by the confidentiality and conflicts provisions of these Rules. 

Derivative Actions 

[13] Under generally prevailing law, the shareholders or members of a corporation 

may bring suit to compel the directors to perform their legal obligations in the 

supervision of the organization. Members of unincorporated associations have essentially 

the same right. Such an action may be brought nominally by the organization, but usually 

is, in fact, a legal controversy over management of the organization. 
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[14] The question can arise whether counsel for the organization may defend such 

an action. The proposition that the organization is the lawyer's client does not alone 

resolve the issue. Most derivative actions are a normal incident of an organization's 

affairs, to be defended by the organization's lawyer like any other suit. However, if the 

claim involves serious charges of wrongdoing by those in control of the organization, a 

conflict may arise between the lawyer's duty to the organization and the lawyer's 

relationship with the board. In those circumstances, Rule 1.7 governs who should 

represent the directors and the organization. 

VIRGINIA CODE COMPARISON 

 There was no direct counterpart to this Rule in the Disciplinary Rules of the 

Virginia Code. EC 5-18 stated that a "lawyer employed or retained by a corporation or 

similar entity owes his allegiance to the entity and not to a stockholder, director, officer, 

employee, representative, or other person connected with the entity. In advising the 

entity, a lawyer should keep paramount its interests and the lawyer’s professional 

judgment should not be influenced by the personal desires of any person or organization. 

Occasionally, a lawyer for an entity is requested by a stockholder, director, officer, 

employee, representative, or other person connected with the entity to represent the 

individual  in an individual capacity; in such case the lawyer may serve the individual 

only if the lawyer is convinced that differing interests are not present." EC 5-24 stated 
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that although a lawyer "may be employed by a business corporation with nonlawyers 

serving as directors or officers, and they necessarily have the right to make decisions of 

business policy, a lawyer must decline to accept direction of his professional judgment 

from any layman." DR 5 106(B) provided that a lawyer "shall not permit a person who ... 

employs ... him to render legal services for another to direct or regulate his professional 

judgment in rendering such legal services." 

COMMITTEE COMMENTARY 

 The Committee adopted this Rule because it directly addresses matters only 

implicitly addressed in Ethical Considerations of the Virginia Code. 

_____________ 

The amendments effective January 1, 2004, in paragraph (b)(1), inserted the word 

“for”. 

RULE 1.14 Client With Impairment 

(a) When a client's capacity to make adequately considered decisions in 

connection with a representation is diminished, whether because of minority, mental 

impairment or some other reason, the lawyer shall, as far as reasonably possible, 

maintain a normal client-lawyer relationship with the client. 
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Effective date – This rule and commentary thereto became effective June 21, 2011. 

The amendment effective December 23, 2020, removes a phrase from Comment [6] to 

the Rule, “and the lawyer believes that an effective screen could not be engaged to 

protect the client,” which is inconsistent with the section of the rule the comment is 

interpreting. 

COUNSELOR AND THIRD-PARTY NEUTRAL 

RULE 2.1 Advisor 
 

In representing a client, a lawyer shall exercise independent professional 

judgment and render candid advice. In rendering advice, a lawyer may refer not 

only to law but to other considerations such as moral, economic, social and political 

factors, that may be relevant to the client's situation. 

COMMENT 

Scope of Advice 

[1] A client is entitled to straightforward advice expressing the lawyer's honest 

assessment. Legal advice often involves unpleasant facts and alternatives that a client 

may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the 

client's morale and may put advice in as acceptable a form as honesty permits. However, 

a lawyer should not be deterred from giving candid advice by the prospect that the advice 

will be unpalatable to the client. 
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[2] Advice couched in narrowly legal terms may be of little value to a client, 

especially where practical considerations, such as cost or effects on other people, are 

predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It 

could also ignore, to the client's disadvantage, the relational or emotional factors driving 

a dispute.  In such a case, advice may include the advantages, disadvantages and 

availability of other dispute resolution processes that might be appropriate under the 

circumstances. 

[2a] It is proper for a lawyer to refer to relevant moral and ethical considerations in 

giving advice. Although a lawyer is not a moral advisor as such, moral and ethical 

considerations impinge upon most legal questions and may decisively influence how the 

law will be applied. 

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. 

When such a request is made by a client experienced in legal matters, the lawyer may 

accept it at face value. When such a request is made by a client inexperienced in legal 

matters, however, the lawyer's responsibility as advisor may include indicating that more 

may be involved than strictly legal considerations. 

[4] Matters that go beyond strictly legal questions may also be in the domain of 

another profession. Family matters can involve problems within the professional 

competence of psychiatry, clinical psychology or social work; business matters can 
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involve problems within the competence of the accounting profession or of financial 

specialists. Where consultation with a professional in another field is itself something a 

competent lawyer would recommend, the lawyer should make such a recommendation. 

At the same time, a lawyer's advice at its best often consists of recommending a course of 

action in the face of conflicting recommendations of experts. 

Offering Advice 

[5] In general, a lawyer is not expected to give advice until asked by the client. 

However, when a lawyer knows that a client proposes a course of action that is likely to 

result in substantial adverse legal, moral or ethical consequences to the client or to others, 

duty to the client under Rule 1.4 may require that the lawyer act if the client's course of 

action is related to the representation. A lawyer ordinarily has no duty to initiate 

investigation of a client's affairs or to give advice that the client has indicated is 

unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the 

client's interest. 

VIRGINIA CODE COMPARISON 

There was no direct counterpart to this Rule in the Disciplinary Rules of the 

Virginia Code. DR 5-106(B) provided that a lawyer "shall not permit a person who 

recommends, employs, or pays him to render legal services for another to direct or 

regulate his professional judgment in rendering such legal services." EC 7-8 stated that 
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"[a]dvice of a lawyer to his client need not be confined to purely legal considerations.... 

In assisting his client to reach a proper decision, it is often desirable for a lawyer to point 

out those factors which may lead to a decision that is morally just as well as legally 

permissible.... In the final analysis, however, the decision whether to forego legally 

available objectives or methods because of nonlegal factors is ultimately for the client...." 

COMMITTEE COMMENTARY 

The Committee adopted the ABA Model Rule verbatim because it sets forth more 

clearly than the Disciplinary Rules the scope of a lawyer's advisory role. 

RULE 2.2 Intermediary 
_____________ 

The amendments effective January 1, 2004, this rule was deleted in its entirety.  

RULE 2.3 Evaluation For Use By Third Persons 
 

(a) A lawyer acts as evaluator by examining a client’s legal affairs and 

reporting about them to the client or to others. 

(b) A lawyer may undertake an evaluation of a matter affecting a client for 

the use of someone other than the client if:  

(1) the lawyer reasonably believes that making the evaluation is 

compatible with other aspects of the lawyer's relationship with the client; and  
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“cooperate” to “cooperates” in Comment [11]; and added “Duration of Obligation” 

before adding new Comment [15].  

RULE 3.4 Fairness To Opposing Party And Counsel 
 

A lawyer shall not:  

(a) Obstruct another party's access to evidence or alter, destroy or conceal a 

document or other material having potential evidentiary value for the purpose of 

obstructing a party's access to evidence. A lawyer shall not counsel or assist another 

person to do any such act. 

(b) Advise or cause a person to secrete himself or herself or to leave the 

jurisdiction of a tribunal for the purpose of making that person unavailable as a 

witness therein. 

(c) Falsify evidence, counsel or assist a witness to testify falsely, or offer an 

inducement to a witness that is prohibited by law.  But a lawyer may advance, 

guarantee, or pay: 

(1) reasonable expenses incurred by a witness in attending or testifying; 

(2) reasonable compensation to a witness for lost earnings as a result of 

attending or testifying; 

(3) a reasonable fee for the professional services of an expert witness. 
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(d) Knowingly disobey or advise a client to disregard a standing rule or a 

ruling of a tribunal made in the course of a proceeding, but the lawyer may take 

steps, in good faith, to test the validity of such rule or ruling. 

(e) Make a frivolous discovery request or fail to make reasonably diligent 

effort to comply with a legally proper discovery request by an opposing party. 

(f) In trial, allude to any matter that the lawyer does not reasonably believe is 

relevant or that will not be supported by admissible evidence, assert personal 

knowledge of facts in issue except when testifying as a witness, or state a personal 

opinion as to the justness of a cause, the credibility of a witness, the culpability of a 

civil litigant or the guilt or innocence of an accused. 

(g) Intentionally or habitually violate any established rule of procedure or of 

evidence, where such conduct is disruptive of the proceedings. 

(h) Request a person other than a client to refrain from voluntarily giving 

relevant information to another party unless: 

(1) the information is relevant in a pending civil matter; 

(2) the person in a civil matter is a relative or a current or former 

employee or other agent of a client; and 

(3) the lawyer reasonably believes that the person's interests will not be 

adversely affected by refraining from giving such information. 
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(i) Present or threaten to present criminal or disciplinary charges solely to 

obtain an advantage in a civil matter. 

(j) File a suit, initiate criminal charges, assert a position, conduct a defense, 

delay a trial, or take other action on behalf of the client when the lawyer knows or 

when it is obvious that such action would serve merely to harass or maliciously 

injure another. 

COMMENT 

 [1] The procedure of the adversary system contemplates that the evidence in a case 

is to be marshaled competitively by the contending parties. Fair competition in the 

adversary system is secured by prohibitions against destruction or concealment of 

evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, 

and the like. 

[2] Documents and other items of evidence are often essential to establish a claim 

or defense. Subject to evidentiary privileges, the right of an opposing party, including the 

government, to obtain evidence through discovery or subpoena is an important procedural 

right. The exercise of that right can be frustrated if relevant material is altered, concealed 

or destroyed. Applicable law makes it an offense to destroy material for purpose of 

impairing its availability in a pending proceeding or one whose commencement can be 
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foreseen. Paragraph (a) applies to evidentiary material generally, including computerized 

information. 

[3] With regard to paragraph (c), it is not improper to pay a witness's reasonable 

expenses or to pay a reasonable fee for the services of an expert witness. The common 

law rule is that it is improper to pay an occurrence witness any fee for testifying and that 

it is improper to pay an expert witness a contingent fee. 

[3a] The legal system depends upon voluntary compliance with court rules and 

rulings in order to function effectively. Thus, a lawyer generally is not justified in 

consciously violating such rules or rulings. However, paragraph (d) allows a lawyer to 

take measures necessary to test the validity of a rule or ruling, including open 

disobedience. See also Rule 1.2(c).  

[4] Paragraph (h) prohibits lawyers from requesting persons other than clients to 

refrain from voluntarily giving relevant information. The Rule contains an exception 

permitting lawyers to advise current or former employees or other agents of a client to 

refrain from giving information to another party, because such persons may identify their 

interests with those of the client.  The exception is limited to civil matters because of 

concerns with allegations of obstruction of justice (including perceived intimidation of 

witnesses) that could be made in a criminal investigation and prosecution. See also Rule 

4.2. 
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[5] Although a lawyer is prohibited by paragraph (i) from presenting or threatening 

to present criminal or disciplinary charges solely to obtain an advantage in a civil matter, 

a lawyer may offer advice about the possibility of criminal prosecution and the client’s 

rights and responsibilities in connection with such prosecution. 

[6] Paragraph (j) deals with conduct that could harass or maliciously injure 

another. Dilatory practices bring the administration of justice into disrepute. Delay should 

not be indulged merely for the convenience of the advocates, or solely for the purpose of 

frustrating an opposing party’s attempt to obtain rightful redress or repose. It is not a 

justification that similar conduct is tolerated by the bench and the bar. The question is 

whether a competent lawyer acting in good faith would regard the course of action as 

having some substantial purpose other than delay. 

[7] In the exercise of professional judgment on those decisions which are for the 

lawyer’s determination in the handling of a legal matter, a lawyer should always act in a 

manner consistent with the best interests of a client. However, when an action in the best 

interest of a client seems to the lawyer to be unjust, the lawyer may ask the client for 

permission to forego such action. The duty of lawyer to represent a client with zeal does 

not militate against his concurrent obligation to treat, with consideration, all persons 

involved in the legal process and to avoid the infliction of needless harm.  Under this 
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Rule, it would be improper to ask any question that the lawyer has no reasonable basis to 

believe is relevant to the case and that is intended to degrade any witness or other person. 

[8] In adversary proceedings, clients are litigants and though ill feeling may exist 

between the clients, such ill feeling should not influence a lawyer’s conduct, attitude or 

demeanor towards opposing counsel. A lawyer should not make unfair or derogatory 

personal reference to opposing counsel. Haranguing and offensive tactics by lawyers 

interfere with the orderly administration of justice and have no proper place in our legal 

system. A lawyer should be courteous to opposing counsel and should accede to 

reasonable requests regarding court proceedings, settings, continuances, waiver of 

procedural formalities, and similar matters which do not prejudice the rights of the client. 

A lawyer should follow the local customs of courtesy or practice, unless the lawyer gives 

timely notice to opposing counsel of the intention not to do so.  A lawyer should be 

punctual in fulfilling all professional commitments. 

VIRGINIA CODE COMPARISON 

With regard to paragraph (a), DR 7-108(A) provided that a lawyer "shall not 

suppress any evidence that he or his client has a legal obligation to reveal or produce."  

Paragraph (b) is identical to DR 7-108(B).  

Paragraph (c) is substantially similar to DR 7-108(C) which provided that a lawyer 

"shall not pay, offer to pay, or acquiesce in the payment of compensation to a witness 
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contingent upon the content of his testimony or the outcome of the case. But a lawyer 

may advance, guarantee or acquiesce in the payment of: (1) Expenses reasonably 

incurred by a witness in attending or testifying; (2) Reasonable compensation to a witness 

for his loss of time in attending or testifying; (or) (3) A reasonable fee for the 

professional services of an expert witness." EC 7-25 stated that witnesses "should always 

testify truthfully and should be free from any financial inducements that might tempt 

them to do otherwise." 

Paragraph (d) is substantially the same as DR 7-105(A). 

Paragraph (e) is new. 

Paragraph (f) is substantially similar to DR 7-105(C)(1), (2), (3) and (4) which 

stated: 

In appearing in his professional capacity before a tribunal, a lawyer 

shall not: (1) State or allude to any matter that he has no reasonable basis to 

believe is relevant to the case or that will not be supported by admissible 

evidence. (2) Ask any question that he has no reasonable basis to believe is 

relevant to the case and that is intended to degrade a witness or other person. 

(3) Assert his personal knowledge of the facts in issue, except when 

testifying as a witness. (4) Assert his personal opinion as to the justness of a 

cause, as to the credibility of a witness, as to the culpability of a civil 

ACC CLE MATERIALS 38



Effective March 12, 2022 (Rule 1.2) 
Effective February 20, 2022 (Rules 1.8(b), 1.10, and 1.15) 
  

196 

litigant, or as to the guilt or innocence of an accused, but he may argue, on 

his analysis of the evidence, for any position or conclusion with respect to 

the matters stated herein. 

Paragraph (g) is identical to DR 7-105 (C)(5). 

Paragraph (h) is new. 

Paragraph (i) is similar to DR 7-104, although a lawyer is no longer prohibited 

from “participat[ing] in presenting” criminal charges and therefore may freely offer 

advice to the client about the client’s rights under the criminal law. 

Paragraph (j) is identical to DR 7-102(A)(1). 

COMMITTEE COMMENTARY 

The Committee attempted to join the best of both the Virginia Code and ABA 

Model Rule 3.4 in this Rule.  For example, paragraph (a) was adopted because it appears 

to place a broader obligation on lawyers than DR 7-108(A), but DR 7-108(B) was added 

to the Rule as paragraph (b) because it states explicitly what is only implicit in paragraph 

(a). 

Language from DR 7-108(C) was added to paragraph (c) to make it clear that 

certain witness compensation is permitted—something not clear from the language of the 

ABA Model Rule, although it is stated in the ABA Model Rule's Comment. 
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The language of DR 7-105(A) was adopted as paragraph (d) in lieu of the ABA 

Model Rule language because it states more clearly what is apparently intended by the 

Rule. However, the Committee deleted as unnecessary the word "appropriate" preceding 

"steps." 

 With respect to paragraph (e), the Committee saw no reason to limit the discovery 

request provisions to the pretrial period, as is explicitly the case in the ABA Model Rule. 

Paragraph (f) parallels similar provisions in DR 7-105(C) and paragraph (h) covers 

a subject not addressed in the Virginia Code. 

Paragraph (i) is similar to DR 7-104, although the Committee voted to delete the 

reference to “participate in presenting.”  This deletion allows a lawyer to offer advice to 

the client about the client’s rights under the criminal law without violating this Rule. 

The Committee determined that the existing language of DR 7-102(A)(1) should 

appear as paragraph (j), although the ABA Model Rules do not contain this section. 

_____________ 

The amendments effective January 1, 2004, added present paragraph (g) and 

redesignated former paragraphs (g) through (i) as present paragraphs (h) through (j). 

RULE 3.5 Impartiality And Decorum Of The Tribunal 
 

(a) A lawyer shall not: 
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With regard to paragraph (b), DR 7-102(A)(3) provided, "In his representation of a 

client, a lawyer shall not. . . [c]onceal or knowingly fail to disclose that which he is 

required by law to reveal." 

COMMITTEE COMMENTARY 

The Committee deleted the ABA Model Rule's references to a "third person" in the 

belief that such language merely confused the Rule.  Additionally, the Committee deleted 

the word "material" preceding "fact or law" from paragraph (a) to make it more closely 

parallel DR 7-102(A)(5). The word "material" was similarly deleted from paragraph (b) 

as it appears somewhat redundant. Finally, the modified Comment expands the coverage 

of the Rule to constructive misrepresentation – i.e., the knowing failure of a lawyer to 

correct a material misrepresentation by the  client or by someone on behalf of the client. 

RULE 4.2 Communication With Persons Represented By Counsel 
 

In representing a client, a lawyer shall not communicate about the subject of 

the representation with a person the lawyer knows to be represented by another 

lawyer in the matter, unless the lawyer has the consent of the other lawyer or is 

authorized by law to do so. 

COMMENT 

[1-2] ABA Model Rule Comments not adopted. 

[3] The Rule applies even though the represented person initiates or consents to 
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the communication. A lawyer must immediately terminate communication with a person 

if, after commencing communication, the lawyer learns that the person is one with whom 

communication is not permitted by this Rule.  A lawyer is permitted to communicate with 

a person represented by counsel without obtaining the consent of the lawyer currently 

representing that person, if that person is seeking a “second opinion” or replacement 

counsel.  

[4] This Rule does not prohibit communication with a represented person, or an 

employee or agent of a represented person, concerning matters outside the representation.  

For example, the existence of a controversy between an organization and a private party, 

or between two organizations, does not prohibit a lawyer for either from communicating 

with nonlawyer representatives of the other regarding a separate matter. Also, parties to a 

matter may communicate directly with each other and a lawyer having independent 

justification or legal authorization for communicating with the other party is permitted to 

do so.   

[5] In circumstances where applicable judicial precedent has approved 

investigative contacts in pre-indictment, non-custodial circumstances, and they are not 

prohibited by any provision of the United States Constitution or the Virginia 

Constitution, they should be considered to be authorized by law within the meaning of 

the Rule. Similarly, communications in civil matters may be considered authorized by 
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law if they have been approved by judicial precedent.  This Rule does not prohibit a 

lawyer from providing advice regarding the legality of an interrogation or the legality of 

other investigative conduct. 

[6] ABA Model Rule Comment not adopted. 

[7] In the case of a represented organization, this Rule prohibits 

communications with a constituent of the organization who supervises, directs, or 

regularly consults with the organization’s lawyer concerning the matter or has 

authority to obligate the organization with respect to the matter or whose act or 

omission in connection with the matter may be imputed to the organization for 

purposes of civil or criminal liability. Consent of the organization’s lawyer is not 

required for communication with a former constituent. If a constituent of the 

organization is represented in the matter by his or her own counsel, the consent by 

that counsel to a communication will be sufficient for purposes of this Rule. 

Compare Rule 3.4(h). In communicating with a current or former constituent of an 

organization, a lawyer must not use methods of obtaining evidence that violate the 

legal rights of the organization.  See Rule 4.4. 

 [8] This Rule covers any person, whether or not a party to a formal proceeding, 

who is represented by counsel concerning the matter in question.  Neither the need to 

protect uncounselled persons against being taken advantage of by opposing counsel nor 
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the importance of preserving the client-attorney relationship is limited to those 

circumstances where the represented person is a party to an adjudicative or other formal 

proceeding. The interests sought to be protected by the Rule may equally well be 

involved when litigation is merely under consideration, even though it has not actually 

been instituted, and the persons who are potentially parties to the litigation have retained 

counsel with respect to the matter in dispute. 

[9] Concerns regarding the need to protect uncounselled persons against the wiles 

of opposing counsel and preserving the attorney-client relationship may also be involved 

where a person is a target of a criminal investigation, knows this, and has retained 

counsel to receive advice with respect to the investigation.  The same concerns may be 

involved where a "third-party" witness furnishes testimony in an investigation or 

proceeding, and although not a formal party, has decided to retain counsel to receive 

advice with respect thereto.  Such concerns are equally applicable in a non-adjudicatory 

context, such as a commercial transaction involving a sale, a lease or some other form of 

contract. 

VIRGINIA CODE COMPARISON 

This Rule is substantially the same as DR 7-103(A)(1), except for the change of 

"party" to "person" to emphasize that the prohibition on certain communications with a 

represented person applies outside the litigation context. 
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COMMITTEE COMMENTARY 

The Committee believed that substituting "person" for "party" more accurately 

reflected the intent of the Rule, as shown in the last sentence of the Comment, and was 

preferable to the apparent limitation of DR 7-103(A)(1) which referred to 

"[c]ommunicat[ion] on the subject of the representation with a party . . . ." 

The following revision to Comment [3] was made to include the language of 

Comment [3] from the ABA rule regarding the prohibition against communicating with a 

represented party even when the represented person or the lawyer initiates the contact. 

The amendments effective April 13, 2007, added Comment [3]. 

The amendments effective January 6, 2021, rewrote Comment [7]. 

RULE 4.3 Dealing With Unrepresented Persons 
 

(a) In dealing on behalf of a client with a person who is not represented by 

counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the 

lawyer knows or reasonably should know that the unrepresented person 

misunderstands the lawyer's role in the matter, the lawyer shall make reasonable 

efforts to correct the misunderstanding. 

(b) A lawyer shall not give advice to a person who is not represented by a 

lawyer, other than the advice to secure counsel, if the interests of such person are or 

have a reasonable possibility of being in conflict with the interest of the client. 
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Effective February 20, 2022 (Rules 1.8(b), 1.10, and 1.15) 
  

223 

COMMENT 

[1] An unrepresented person, particularly one not experienced in dealing with legal 

matters, might assume that a lawyer is disinterested in loyalties or is a disinterested 

authority on the law even when the lawyer represents a client. During the course of a 

lawyer's representation of a client, the lawyer should not give advice to an unrepresented 

person other than the advice to obtain counsel. 

VIRGINIA CODE COMPARISON 

Paragraph (a) is identical to DR 7-103(B) and paragraph (b) is similar to DR 7-

103(A)(2). 

COMMITTEE COMMENTARY 

The Virginia Code had deviated from the ABA Model Code by using the language 

of ABA Model Rule 4.3(a) as DR 7-103(B).  This provision continues unchanged in Rule 

4.3. 

RULE 4.4 Respect For Rights Of Third Persons 
 

(a)  In representing a client, a lawyer shall not use means that have no  

substantial purpose other than to embarrass, delay, or burden a third person, or use 

methods of obtaining evidence that violate the legal rights of such a person. 

(b)  A lawyer who receives a document or electronically stored 

information relating to the representation of the lawyer's client and knows or 
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IN THE SUPREME COURT OF NORTH CAROLINA 

2022-NCSC-94 

No. 219A21 

Filed 19 August 2022 

BUCKLEY, LLP  

  v. 

SERIES 1 OF OXFORD INSURANCE COMPANY, NC, LLC 

 

Appeal pursuant to N.C.G.S. § 7A-27(a)(3) from an order and opinion granting 

in part and denying in part plaintiff’s and defendant’s motions to compel entered on 

9 November 2020 by Judge Louis A. Bledsoe III, Chief Business Court Judge, in 

Superior Court, Mecklenburg County, after the case was designated a mandatory 

complex business case by the Chief Justice pursuant to N.C.G.S. § 7A-45.4(b). Heard 

in the Supreme Court on 9 May 2022. 

 

McGuire Woods LLP, by Mark W. Kinghorn for plaintiff-appellant. 

 

Womble Bond Dickinson (US) LLP, by James P. Cooney III and G. Michael 

Barnhill, for defendant-appellee. 

 

Patterson Harkavy LLP, by Paul E. Smith and Narendra K. Ghosh, and 

Winslow Wetsch, PLLC, by Laura J. Wetsch, for NC Advocates for Justice, 

amicus curiae. 

 

Alston & Bird LLP, by Brian D. Boone for Chamber of Commerce of the United 

States of America and Association of Corporate Counsel, amicus curiae. 

 

 

 

PER CURIAM. 

 

ACC CLE MATERIALS 60



BUCKLEY LLP V. SERIES 1 OF OXFORD INS. CO., NC, LLC  

2022-NCSC-94 

Opinion of the Court 

 

 

 

¶ 1  The order and opinion entered on 9 November 2020, from which this 

interlocutory appeal is taken, is affirmed per curiam. 

¶ 2  Under North Carolina law, to avail itself of attorney-client privilege, a party 

seeking to shield a portion of a communication from disclosure must show, inter alia, 

“the communication was made in the course of giving or seeking legal advice for a 

proper purpose although litigation need not be contemplated.” In re Miller, 357 N.C. 

316, 335 (2003) (quoting State v. McIntosh, 336 N.C. 517, 524 (1994)). “If [this] 

element[] is not present in any portion of an attorney-client communication, that 

portion of the communication is not privileged.” Id.  

¶ 3  This Court recently affirmed a Business Court opinion stating that “[b]usiness 

advice, such as financial advice or discussion concerning business negotiations, is not 

privileged.” Window World of Baton Rouge, LLC v. Window World, Inc., 2019 NCBC 

53, 2019 WL 3995941, at *25 (N.C. Super. Aug. 16, 2019), aff’d per curiam, 377 N.C. 

551, 2021-NCSC-70, ¶ 1 (quoting N.C. Elec. Membership Corp. v. Carolina Power & 

Light Co., 110 F.R.D. 511, 517 (M.D.N.C. 1986)). In Window World, the trial court 

further stated that “North Carolina courts apply the protection of the attorney-client 

privilege to in-house counsel in the same way that it is applied to other attorneys.” 

2019 WL 3995941, at *25. In today’s business world, investigations of alleged 

violations of company policy, including policies prohibiting sexual harassment or 

discrimination, are ordinary business activities and, accordingly, the communications 

ACC CLE MATERIALS 61



BUCKLEY LLP V. SERIES 1 OF OXFORD INS. CO., NC, LLC  

2022-NCSC-94 

Opinion of the Court 

 

 

 

made in such investigations are not necessarily “made in the course of giving or 

seeking legal advice for a proper purpose.” In re Miller, 357 N.C. at 335 (quoting 

McIntosh, 336 N.C. at 24). “When communications contain intertwined business and 

legal advice, courts consider whether the ‘primary purpose’ of the communication was 

to seek or provide legal advice.” Window World, 2019 WL 3995941, at *25. 

¶ 4  Here the business court properly interpreted North Carolina law, including In 

re Miller and Window World, by recognizing that the investigation by outside counsel 

presented in this case had both business and legal purposes, conducting a detailed in 

camera review of each disputed document, and mandating disclosure of all 

communications that “were unrelated to the rendition of legal services,” while 

protecting communications that “reflect a primary purpose of giving or receiving legal 

advice.” Accordingly, the business court order is affirmed. 

AFFIRMED.1 

 

                                            
1 The order and opinion of the North Carolina Business Court, 2020 NCBC 81, is 

available at https://www.nccourts.gov/documents/business-court-opinions/buckley-llp-v-

series-1-of-oxford-ins-co-nc-llc-2020-ncbc-81.  
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ATTORNEYS 
ALL UNITED STATES ATTORNEYS 

FROM: THE DEPUTY ATTORNEY GENERAL ~~ Yh~z:> 
SUBJECT: Further Revisions to Corporate Criminal Enforcement Policies 

Following Discussions with Corporate Crime Advisory Group 

By combating corporate crime, the Department of Justice protects the public, strengthens 
our markets, discourages unlawful business practices, and upholds the rule of law. Strong 
corporate criminal enforcement also assures the public that there are not two sets of rules in this 
country---one for corporations and executives, and another for the rest of America. Corporate 
criminal enforcement will therefore always be a core priority for the Department. 

In October 2021, the Department announced three steps to strengthen our corporate 
criminal enforcement policies and practices with respect to individual accountability, the treatment 
of a corporation' s prior misconduct, and the use of corporate monitors. See Memorandum from 
Deputy Attorney General Lisa 0. Monaco, "Corporate Crime Advisory Group and Initial 
Revisions to Corporate Criminal Enforcement Policies," Oct. 28, 2021 ("October 2021 
Memorandum"). Simultaneously, we established the Corporate Crime Advisory Group 
("CCAG")1 within the Department to evaluate and recommend further guidance and consider 

1 CCAG members included leaders and experienced prosecutors from aH components of the Department that handle 
corporate criminal matters: the Criminal Division; the Antitrust Division; the Executive Office of United States 
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revisions and reforms to enhance our approach to corporate crime, provide additional clarity on 
what constitutes cooperation by a corporation, and strengthen the tools our attorneys have to 
prosecute responsible individuals and companies.2 This review considered and incorporated 
helpful input from a broad cross-section of individuals and entities with relevant expertise and 
representing diverse perspectives, including public interest groups, consumer advocacy 
organizations, experts in corporate ethics and compliance, representatives from the academic 
community, audit committee members, in-house attorneys, and individuals who previously served 
as corporate monitors, as well as members of the business community and defense bar. 

With the benefit of this input, this memorandum announces additional revisions to the 
Department's existing corporate criminal enforcement policies and practices. This memorandum 
provides guidance on how prosecutors should ensure individual and corporate accountability, 
including through evaluation of: a corporation's history of misconduct; self-disclosure and 
cooperation provided by a corporation; the strength of a corporation' s existing compliance 
program; and the use ofmonitors, including their selection and the appropriate scope ofa monitor's 
work. Finally, this memorandum emphasizes the importance oftransparency in corporate criminal 
enforcement. 

In order to promote consistency across the Department, these policy revisions apply 
Department-wide. Some announcements herein establish the first-ever Department-wide policies 
on certain areas of corporate crime, such as guidance on evaluating a corporation's compensation 
plans; others supplement and clarify existing guidance. The policies set forth in this 
Memorandum, as well as additional guidance on subjects like cooperation, will be incorporated 
into the Justice Manual through forthcoming revisions, including new sections on independent 
corporate monitors.3 

I. Guidance on Individual Accountability 

The Department's first priority in corporate criminal matters is to hold accountable the 
individuals who commit and profit from corporate crime. Such accountability deters future illegal 
activity, incentivizes changes in individual and corporate behavior, ensures that the proper parties 
are held responsible for their actions, and promotes the public's confidence in our justice system. 
See Memorandum from Deputy Attorney General Sally Quillian Yates, "Individual Accountability 
for Corporate Wrongdoing," Sept. 9, 2015. Many existing Department policies promote the 
identification and investigation of the individuals responsible for corporate crimes. The following 
policies reinforce this priority. 

Attorneys; multiple United States Attorneys' Offices; the Civil Division; the National Security Division; the 
Environment and Natural Resources Division; the Tax Division; and the Federal Bureau of Investigation. 

2 While this Memorandum refers to corporations and companies, the terms apply to all types ofbusiness organizations, 
including partnerships, sole proprietorships, government entities, and unincorporated associations. See Justice Manual 
("JM") § 9-28.200. 
3 Department prosecutors will continue to employ the Principles ofFederal Prosecution of Business Organizations­
as amended by the October 2021 Memorandum and this memorandum- to guide investigations and prosecutions of 
corporate crime, including with respect to prosecutors' assessment and evaluation ofjust and efficient resolutions in 
corporate criminal cases. See JM §§ 9-28.000 et seq. ("Principles ofFederal Prosecution ofBusiness Organizations"). 
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A. Timely Disclosures and Prioritization ofIndividual Investigations 

To be eligible for any cooperation credit, corporations must disclose to the Department all 
relevant, non-privileged facts about individual misconduct. See October 2021 Memorandum, at 
3. The mere disclosure ofrecords, however, is not enough. Ifdisclosures come too long after the 
misconduct in question, they reduce the likelihood that the government may be able to adequately 
investigate the matter in time to seek appropriate criminal charges against individuals. The 
expiration of statutes of limitations, the dissipation of corroborating evidence, and other factors 
can inhibit individual accountability when the disclosure of facts about individual misconduct is 
delayed. 

In particular, it is imperative that Department prosecutors gain access to all relevant, non­
privileged facts about individual misconduct swiftly and without delay. Therefore, to receive full 
cooperation credit, corporations must produce on a timely basis all relevant, non-privileged facts 
and evidence about individual misconduct such that prosecutors have the opportunity to effectively 
investigate and seek criminal charges against culpable individuals. Companies that identify 
significant facts but delay their disclosure will place in jeopardy their eligibility for cooperation 
credit. Companies seeking cooperation credit ultimately bear the burden of ensuring that 
documents are produced in a timely manner to prosecutors. 

Likewise, production of evidence to the government that is most relevant for assessing 
individual culpability should be prioritized. Such priority evidence includes information and 
communications associated with relevant individuals during the period of misconduct. 
Department prosecutors will frequently identify the priority evidence they are seeking from a 
cooperating corporation, but in the absence of specific requests from prosecutors, cooperating 
corporations should understand that information pertaining to individual misconduct will be most 
significant. 

Going forward, in connection with every corporate resolution, Department prosecutors 
must specifically assess whether the corporation provided cooperation in a timely fashion. 
Prosecutors will consider, for example, whether a company promptly notified prosecutors of 
particularly relevant information once it was discovered, or if the company instead delayed 
disclosure in a manner that inhibited the government' s investigation. Where prosecutors identify 
undue or intentional delay in the production of information or documents- particularly with 
respect to documents that impact the government' s ability to assess individual culpability­
cooperation credit will be reduced or eliminated. 

Finally, prosecutors must strive to complete investigations into individuals-and seek any 
warranted individual criminal charges- prior to or simultaneously with the entry of a resolution 
against the corporation. If prosecutors seek to resolve a corporate case prior to completing an 
investigation into responsible individuals, the prosecution or corporate resolution authorization 
memorandum must be accompanied by a memorandum that includes a discussion ofall potentially 
culpable individuals, a description ofthe current status ofthe investigation regarding their conduct 
and the investigative work that remains to be done, and an investigative plan to bring the matter to 
resolution prior to the end of any statute of limitations period. See JM § 9-28.210. In such cases, 
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prosecutors must obtain the approval of the supervising United States Attorney or Assistant 
Attorney General of both the corporate resolution and the memorandum addressing responsible 
individuals. · 

B. Foreign Prosecutions of Individuals Responsible for Corporate Crime 

The prosecution by foreign counterparts of individuals responsible for cross-border 
corporate crime plays an increasingly important role in holding individuals accountable and 
deterring future criminal conduct. Cooperation with foreign law enforcement partners-both in 
terms of evidence-sharing and capacity-building- has become a significant part of the 
Department's overall efforts to fight corporate crime. At the same time, the Department must 
continue to pursue forcefully its own individual prosecutions, as U.S. federal prosecution serves 
as a particularly significant instrument for accountability and deterrence. 

At times, Department criminal investigations take place in parallel to criminal 
investigations by foreign jurisdictions into the same or related conduct. In such situations, the 
Department may learn that a foreign jurisdiction intends to bring criminal charges against an 
individual whom the Department is also investigating. The Principles of Federal Prosecution 
recognize that effective prosecution in another jurisdiction may be grounds to forego federal 
prosecution. JM § 9-27.220. Going forward, before declining to commence a prosecution in the 
United States on that basis, prosecutors must make a case-specific determination as to whether 
there is a significant likelihood that the individual will be subject to effective prosecution in the 
other jurisdiction. To determine whether an individual is subject to effective prosecution in 
another jurisdiction, prosecutors should consider, inter alia: (1) the strength of the other 
jurisdiction' s interest in the prosecution; (2) the other jurisdiction' s ability and willingness to 
prosecute effectively; and (3) the probable sentence and/or other consequences if the individual is 
convicted in the other jurisdiction. JM § 9-27.240. 

When appropriate, Department prosecutors may wait to initiate a federal prosecution in 
order to better understand the scope and effectiveness of a prosecution in another jurisdiction. 
However, prosecutors should not delay commencing federal prosecution to the extent that delay 
could prevent the government from pursuing certain charges (e.g. , on statute of limitations 
grounds), reduce the chance ofarresting the individual, or otherwise undermine the strength of the 
federal case. 

Similarly, prosecutors should not be deterred from pursuing appropriate charges just 
because an individual liable for corporate crime is located outside the United States. 

II. Guidance on Corporate Accountability 

A. Evaluating a Corporation' s History ofMisconduct 

As discussed in the October 2021 Memorandum, in determining how best to resolve an 
investigation ofcorporate criminal activity, prosecutors should, among other factors, consider the 
corporation' s record ofpast misconduct, including prior criminal, civil, and regulatory resolutions, 
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both domestically and intemationally.4 Consideration of a company's historical misconduct 
harmonizes the way the Department treats corporate and individual criminal histories, and ensures 
that prosecutors give due weight to an important factor in evaluating the proper form ofresolution. 

Not all instances ofprior misconduct, however, are equally relevant or probative. To that 
end, prosecutors should consider the form of prior resolution and the associated sanctions or 
penalties, as well as the elapsed time between the instant misconduct, the prior resolution, and the 
conduct underlying the prior resolution. In general, prosecutors weighing these factors should 
assign the greatest significance to recent U.S. criminal resolutions, and to prior misconduct 
involving the same personnel or management. Dated conduct addressed by prior criminal 
resolutions entered into more than ten years before the conduct currently under investigation, and 
civil or regulatory resolutions that were finalized more than five years before the conduct currently 
under investigation, should generally be accorded less weight as such conduct may be generally 
less reflective of the corporation's current compliance culture, program, and risk tolerance.5 

However, depending on the facts of the particular case, even if it falls outside these time periods, 
repeated misconduct may be indicative of a corporation that operates without an appropriate 
compliance culture or institutional safeguards. 

In addition to its form, Department prosecutors should consider the facts and circumstances 
underlying a corporation's prior resolution, including any factual admissions by the corporation. 
Prosecutors should consider the seriousness and pervasiveness of the misconduct underlying each 
prior resolution and whether that conduct was similar in nature to the instant misconduct under 
investigation, even if it was prosecuted under different statutes. Prosecutors should also consider 
whether at the time of the misconduct under review, the corporation was serving a term of 
probation or was subject to supervision, monitorship, or other obligation imposed by the prior 
resolution. 

Corporations operate in varying regulatory and other environments, and prosecutors should 
be mindful when comparing corporate track records to ensure that any comparison is apt. For 
example, if a corporation operates in a highly regulated industry, a corporation's history of 
regulatory compliance or shortcomings should likely be compared to that of similarly situated 
companies in the industry. Prior resolutions that involved entities that do not have common 
management or share compliance resources with the entity under investigation, or that involved 
conduct that is not chargeable as a criminal violation under U.S. federal law, should also generally 
receive less weight. Prior misconduct committed by an acquired entity should receive less weight 
if the acquired entity has been integrated into an effective, well-designed compliance program at 
the acquiring corporation and if the acquiring corporation addressed the root cause of the prior 

4 The term "resolution" covers both post-trial adjudications and stipulated non-trial resolutions, such as plea 
agreements, non-prosecution agreements, deferred prosecution agreements, civil consent decrees and stipulated 
orders, and pre-trial regulatory enforcement actions. 

5 Corporations should be prepared to produce a list and summary of all prior criminal resolutions within the last ten 
years and all civil or regulatory resolutions within the last five years, as well as any known pending investigations by 
U.S. (federal and state) and foreign government authorities. Attorneys for the government may tailor (or expand) this 
request to obtain the information that would be most relevant to the Department' s analysis. 
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misconduct before the conduct currently under investigation occurred, and full and timely 
remediation occurred within the acquired entity before the conduct currently under investigation. 

Department prosecutors should also evaluate whether the conduct at issue in the prior and 
current matters reflects broader weaknesses in a corporation' s compliance culture or practices. 
One consideration is whether the conduct occurred under the same management team and 
executive leadership. Overlap in involved personnel- at any level-could indicate a lack of 
commitment to compliance or insufficient oversight of compliance risk at the management or 
board level. Beyond personnel, prosecutors should consider whether the present and prior 
instances of misconduct share the same root causes. Prosecutors should also consider what 
remediation was taken to address the root causes of prior misconduct, including employee 
discipline, compensation clawbacks, restitution, management restructuring, and compliance 
program upgrades. 

Multiple non-prosecution or deferred prosecution agreements are generally disfavored, 
especially where the matters at issue involve similar types of misconduct; the same personnel, 
officers, or executives; or the same entities. Before making a corporate resolution offer that would 
result in multiple non-prosecution or deferred prosecution agreements for a corporation (including 
its affiliated entities), Department prosecutors must secure the written approval of the responsible 
U.S. Attorney or Assistant Attorney General and provide notice to the Office of the Deputy 
Attorney General (ODAG) in the manner set forth in JM § 1-14.000. Notice provided to ODAG 
pursuant to JM § 1-14.000 must be made at least 10 business days prior to the issuance of an offer 
to the corporation, except in extraordinary circumstances. 

While multiple deferred or non-prosecution agreements are generally disfavored, nothing 
in this memorandum should disincentivize corporations that have been the subject of prior 
resolutions from voluntarily disclosing misconduct to the Department. Department prosecutors 
must weigh and appropriately credit voluntary and timely self-disclosures of current or prior 
conduct. Indeed, timely voluntary disclosures do not simply reveal misconduct at a corporation; 
they can also reflect that a corporation is appropriately working to detect misconduct and takes 
seriously its responsibility to instill and act upon a culture of compliance. As set forth in the next 
section ofthis Memorandum, when determining the appropriate form and substance ofa corporate 
criminal resolution for any corporation, including one with a prior resolution, prosecutors should 
consider whether the criminal conduct at issue came to light as a result ofthe corporation' s timely, 
voluntary self-disclosure and credit such disclosure appropriately. 

B. Voluntary Self-Disclosure by Corporations 

In many circumstances, a corporation becomes aware of misconduct by employees or 
agents before that misconduct is publicly reported or otherwise known to the Department. In those 
cases, corporations may come to the Department and disclose this misconduct, enabling the 
government to investigate and hold wrongdoers accountable more quickly than would otherwise 
be the case. Department policies and procedures must ensure that a corporation benefits from its 
decision to come forward to the Department and voluntarily self-disclose misconduct, through 
resolution under more favorable terms than if the government had learned of the misconduct 
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through other means. And Department policies and procedures should be sufficiently transparent 
such that the benefits of voluntary self-disclosure are clear and predictable. 

Many Department components that prosecute corporate criminal misconduct have already 
adopted policies regarding the treatment of corporations who voluntarily disclose their 
misconduct. See, e.g., Foreign Corrupt Practices Act ("FCPA") Corporate Enforcement Policy 
(Criminal Division); Leniency Policy and Procedures (Antitrust Division); Export Control and 
Sanctions Enforcement Policy for Business Organizations (National Security Division); and 
Factors in Decisions on Criminal Prosecutions (Environment & Natural Resources Division). Of 
course, voluntary self-disclosure only occurs when companies disclose misconduct promptly and 
voluntarily (i.e., where they have no preexisting obligation to disclose, such as pursuant to 
regulation, contract, or prior Department resolution) and when they do so prior to an imminent 
threat of disclosure or government investigation.6 

Through this memorandum, I am directing each Department of Justice component that 
prosecutes corporate crime to review its policies on corporate voluntary self-disclosure, and if the 
component lacks a formal, written policy to incentivize such self-disclosure, it must draft and 
publicly share such a policy. Any such policy should set forth the component' s expectations of 
what constitutes a voluntary self-disclosure, including with regard to the timing of the disclosure, 
the need for the disclosure to be accompanied by timely preservation, collection, and production 
ofrelevant documents and/or information, and a description of the types of information and facts 
that should be provided as part of the disclosure process. 7 The policies should also lay out the 
benefits that corporations can expect to receive if they meet the standards for voluntary self­
disclosure under that component' s policy. 

All Department components must adhere to the following core principles regarding 
voluntary self-disclosure. First, absent the presence of aggravating factors, the Department will 
not seek a guilty plea where a corporation has voluntarily self-disclosed, fully cooperated, and 
timely and appropriately remediated the criminal conduct. Each component will, as part of its 
written guidance on voluntary self-disclosure, provide guidance on what circumstances would 
constitute such aggravating factors, but examples may include misconduct that poses a grave threat 
to national security or is deeply pervasive throughout the company. Second, the Department will 
not require the imposition of an independent compliance monitor for a cooperating corporation 
that voluntarily self-discloses the relevant conduct if, at the time ofresolution, it also demonstrates 
that it has implemented and tested an effective compliance program. Such decisions about the 

6 Voluntary self-disclosure of misconduct is distinct from cooperation with the government's investigation, and 
prosecutors should thus consider these factors separately. See, e.g., JM § 9-28.900 (addressing voluntary disclosures 
generally); JM § 9-47.120 (describing credit for voluntary self-disclosure in FCPA matters). 

7 For example, the FCPA Corporate Enforcement policy sets forth the following requirements for a corporation to 
receive credit for voluntary self-disclosure ofwrongdoing: the disclosure must qualify under U.S.S.G. § 8C2.5(g)(l) 
as occurring "prior to an imminent threat of disclosure or government investigation"; the corporation must disclose 
the conduct to the Department "within a reasonably prompt time after becoming aware ofthe offense," with the burden 
on the corporation to demonstrate timeliness; and the corporation must disclose all relevant facts known to it, 
"including as to any individuals substantially involved in or responsible for the misconduct at issue." JM § 9-47.120. 
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imposition ofa monitor will continue to be made on a case-by-case basis and at the sole discretion 
of the Department. 

C. Evaluation of Cooperation by Corporations 

Cooperation can be a mitigating factor, by which a corporation- just like any other subject 
of a criminal investigation--can gain credit in a case that is appropriate for indictment and 
prosecution. JM § 9-28. 700. Eligibility for cooperation credit is not predicated upon the waiver 
ofattorney-client privilege or work product protection. JM § 9-28. 720. 8 

Credit for cooperation takes many forms and is calculated differently based on the degree 
to which a corporation cooperates with the government' s investigation and the commitment that 
the corporation demonstrates in doing so. The level of a corporation's cooperation can affect the 
form of the resolution, the applicable fine range, and the undertakings involved in the resolution. 

Many existing Department policies discuss the Department's expectations for full and 
effective cooperation. See, e.g., JM § 9-28.720 (Cooperation: Disclosing the Relevant Facts); JM 
§ 9-4 7 .120, ,I 1.3(b) (Full Cooperation in FCP A Matters). The Department will update the Justice 
Manual to ensure greater consistency across components as to the steps that a corporation will 
need to take to receive maximum credit for full cooperation. 

Companies seeking credit for cooperation must timely preserve, collect, and disclose 
relevant documents located both within the United States and overseas. In some cases, data 
privacy laws, blocking statutes, or other restrictions imposed by foreign law may complicate the 
method of production of documents located overseas. In such cases, the cooperating corporation 
bears the burden of establishing the existence of any restriction on production and of identifying 
reasonable alternatives to provide the requested facts and evidence, and is expected to work 
diligently to identify all available legal bases to preserve, collect, and produce such documents, 
data, and other evidence expeditiously.9 

Department prosecutors should provide credit to corporations that find ways to navigate 
such issues of foreign law and produce such records. Conversely, where a corporation actively 
seeks to capitalize on data privacy laws and similar statutes to shield misconduct inappropriately 
from detection and investigation by U.S. law enforcement, an adverse inference as to the 
corporation's cooperation may be applicable if such a corporation subsequently fails to produce 
foreign evidence. 

8 Instead, the sort of cooperation that is most valuable to resolving allegations of misconduct by a corporation and its 
officers, directors, employees, or agents is disclosure ofthe relevant facts concerning such misconduct. In this regard, 
the analysis parallels that for a non-corporate defendant, where cooperation typically requires disclosure of relevant 
factual knowledge and not ofdiscussions between an individual and the individual's attorneys. Id 

9 This requirement now applies to all corporations under investigation that are seeking to cooperate. The requirement 
already applies to investigations involving potential violations ofthe FCPA. See JM § 9-47.120. 
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D. Evaluation ofa Corporation's Compliance Program 

Although an effective compliance program and ethical corporate culture do not constitute 
a defense to prosecution ofcorporate misconduct, they can have a direct and significant impact on 
the terms ofa corporation's potential resolution with the Department. Prosecutors should evaluate 
a corporation's compliance program as a factor in determining the appropriate terms for a corporate 
resolution, including whether an independent compliance monitor is warranted. 10 Prosecutors 
should assess the adequacy and effectiveness of the corporation' s compliance program at two 
points in time: (1) the time of the offense; and (2) the time of a charging decision. The same 
criteria should be used in each instance. 

Prosecutors should evaluate the corporation' s commitment to fostering a strong culture of 
compliance at all levels of the corporation- not just within its compliance department. For 
example, as part of this evaluation, prosecutors should consider how the corporation has 
incentivized or sanctioned employee, executive, and director behavior, including through 
compensation plans, as part of its efforts to create a culture of compliance. 

There are many factors that prosecutors should consider when evaluating a corporate 
compliance program. The Criminal Division has developed resources to assist prosecutors in 
assessing the effectiveness of a corporation' s compliance program. See Criminal Division, 
Evaluation of Corporate Compliance Programs (updated June 2020). Additional guidance has 
been provided by other Department components as to specialized areas of corporate compliance. 
See, e.g. , Antitrust Division, Evaluation of Corporate Compliance Programs in Criminal Antitrust 
Investigations (July 2019). Prosecutors should consider, among other factors, whether the 
corporation' s compliance program is well designed, adequately resourced, empowered to function 
effectively, and working in practice. Prior guidance has identified numerous considerations for 
this evaluation, including, inter alia, how corporations measure and identify compliance risk; how 
they monitor payment and vendor systems for suspicious transactions; how they make disciplinary 
decisions within the human resources process; and how senior leaders have, through their words 
and actions, encouraged or discouraged compliance. 

In addition to those factors, this Memorandum identifies additional metrics relevant to 
prosecutors' evaluation of a corporation' s compliance program and culture. 

1. Compensation Structures that Promote Compliance 

Corporations can help to deter criminal activity if they reward compliant behavior and 
penalize individuals who engage in misconduct. Compensation systems that clearly and 
effectively impose financial penalties for misconduct can incentivize compliant conduct, deter 
risky behavior, and instill a corporate culture in which employees follow the law and avoid legal 
"gray areas." When conducting this evaluation, prosecutors should consider how the corporation 

10 At the same time, the mere existence ofa compliance program is not sufficient, in and of itself, to justify not charging 
a corporation for criminal misconduct undertaken by its officers, directors, employees, or agents. See JM 9-28.800. 
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has incentivized employee behavior as part ofits efforts to create a culture ofethics and compliance 
within its organization. 

Corporations can best deter misconduct if they make clear that all individuals who engage 
in or contribute to criminal misconduct will be held personally accountable. In assessing a 
compliance program, prosecutors should consider whether the corporation's compensation 
agreements, arrangements, and packages (the "compensation systems") incorporate elements­
such as compensation clawback provisions-that enable penalties to be levied against current or 
former employees, executives, or directors whose direct or supervisory actions or omissions 
contributed to criminal conduct. Since misconduct is often discovered after it has occurred, 
prosecutors should examine whether compensation systems are crafted in a way that allows for 
retroactive discipline, including through the use of clawback measures, partial escrowing of 
compensation, or equivalent arrangements. 

Similarly, corporations can promote an ethical corporate culture by rewarding those 
executives and employees who promote compliance within the organization. Prosecutors should 
therefore also consider whether a corporation' s compensation systems provide affirmative 
incentives for compliance-promoting behavior. Affirmative incentives include, for example, the 
use of compliance metrics and benchmarks in compensation calculations and the use of 
performance reviews that measure and reward compliance-promoting behavior, both as to the 
employee and any subordinates whom they supervise. When effectively implemented, such 
provisions incentivize executives and employees to engage in and promote compliant behavior 
and emphasize the corporation's commitment to its compliance programs and its culture. 

Prosecutors should look to what has happened in practice at a corporation-not just what 
is written down. As part of their evaluation of a corporation's compliance program, prosecutors 
should review a corporation's policies and practices regarding compensation and determine 
whether they are followed in practice. If a corporation has included clawback provisions in its 
compensation agreements, prosecutors should consider whether, following the corporation's 
discovery of misconduct, a corporation has, to the extent possible, taken affirmative steps to 
execute on such agreements and clawback compensation previously paid to current or former 
executives whose actions or omissions resulted in, or contributed to, the criminal conduct at issue. 

Finally, prosecutors should consider whether a corporation uses or has used non-disclosure 
or non-disparagement provisions in compensation agreements, severance agreements, or other 
financial arrangements so as to inhibit the public disclosure of criminal misconduct by the 
corporation or its employees. 

The use of financial incentives to align the interests of the C-suite with the interests of the 
compliance department can greatly amplify a corporation's overall level of compliance. To that 
end, I have asked the Criminal Division to develop further guidance by the end ofthe year on how 
to reward corporations that develop and apply compensation clawback policies, including how to 
shift the burden of corporate financial penalties away from shareholders- who in many cases do 
not have a role in misconduct--onto those more directly responsible. 
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2. Use of Personal Devices and Third-Party Applications 

The ubiquity ofpersonal smartphones, tablets, laptops, and other devices poses significant 
corporate compliance risks, particularly as to the ability of companies to monitor the use of such 
devices for misconduct and to recover relevant data from them during a subsequent investigation. 
The rise in use of third-party messaging platforms, including the use of ephemeral and encrypted 
messaging applications, poses a similar challenge. 

Many companies require all work to be conducted on corporate devices; others permit the 
use of personal devices but limit their use for business purposes to authorized applications and 
platforms that preserve data and communications for compliance review. How companies address 
the use of personal devices and third-party messaging platforms can impact a prosecutor's 
evaluation of the effectiveness of a corporation's compliance program, as well as the assessment 
ofa corporation's cooperation during a criminal investigation. 

As part of evaluating a corporation' s policies and mechanisms for identifying, reporting, 
investigating, and remediating potential violations oflaw, prosecutors should consider whether the 
corporation has implemented effective policies and procedures governing the use of personal 
devices and third-party messaging platforms to ensure that business-related electronic data and 
communications are preserved. To assist prosecutors in this evaluation, I have asked the Criminal 
Division to further study best corporate practices regarding use ofpersonal devices and third-party 
messaging platforms and incorporate the product of that effort into the next edition of its 
Evaluation of Corporate Compliance Programs, so that the Department can address these issues 
thoughtfully and consistently. 

As a general rule, all corporations with robust compliance programs should have effective 
policies governing the use of personal devices and third-party messaging platforms for corporate 
communications, should provide clear training to employees about such policies, and should 
enforce such policies when violations are identified. Prosecutors should also consider whether a 
corporation seeking cooperation credit in connection with an investigation has instituted policies 
to ensure that it will be able to collect and provide to the government all non-privileged responsive 
documents relevant to the investigation, including work-related communications (e.g. , texts, e­
messages, or chats), and data contained on phones, tablets, or other devices that are used by its 
employees for business purposes. 

III. Independent Compliance Monitorships11 

As set forth in the October 2021 Memorandum, Department prosecutors will not apply any 
general presumption against requiring an independent compliance monitor ("monitor") as part of 
a corporate criminal resolution, nor will they apply any presumption in favor of imposing one. 

11 In September 2021, the Associate Attorney General issued a memorandum concerning the use ofmonitorships in 
civil settlements involving state and local governmental entities. Memorandum from Associate Attorney General 
Vanita Gupta, "Review ofthe Use ofMonitors in Civil Settlement Agreements and Consent Decrees Involving State 
and Local Government Entities," Sept. 13, 2021. That memorandum continues to govern the use ofmonitors in those 
cases. 
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Rather, the need for a monitor and the scope of any monitorship must depend on the facts and 
circumstances of the particular case. 

A. Factors to Consider When Evaluating Whether a Monitor is Appropriate 

Independent compliance monitors can be an effective means of reducing the risk of further 
corporate misconduct and rectifying compliance lapses identified during a corporate criminal 
investigation. Prosecutors should analyze and carefully assess the need for a monitor on a case­
by-case basis, using the following non-exhaustive list offactors when evaluating the necessity and 
potential benefits of a monitor: 12 

1. Whether the corporation voluntarily self-disclosed the underlying misconduct in a manner 
that satisfies the particular DOJ component's self-disclosure policy; 

2. Whether, at the time of the resolution and after a thorough risk assessment, the corporation 
has implemented an effective compliance program and sufficient internal controls to detect 
and prevent similar misconduct in the future; 

3. Whether, at the time ofthe resolution, the corporation has adequately tested its compliance 
program and internal controls to demonstrate that they would likely detect and prevent 
similar misconduct in the future; 

4. Whether the underlying criminal conduct was long-lasting or pervasive across the business 
organization or was approved, facilitated, or ignored by senior management, executives, or 
directors (including by means of a corporate culture that tolerated risky behavior or 
misconduct, or did not encourage open discussion and reporting of possible risks and 
concerns); 

5. Whether the underlying criminal conduct involved the exploitation of an inadequate 
compliance program or system of internal controls; 

6. Whether the underlying criminal conduct involved active participation of compliance 
personnel or the failure ofcompliance personnel to appropriately escalate or respond to red 
flags; 

7. Whether the corporation took adequate investigative or remedial measures to address the 
underlying criminal conduct, including, where appropriate, the termination of business 
relationships and practices that contributed to the criminal conduct, and discipline or 
termination of personnel involved, including with respect to those with supervisory, 
management, or oversight responsibilities for the misconduct; 

8. Whether, at the time of the resolution, the corporation' s risk profile has substantially 
changed, such that the risk of recurrence ofthe misconduct is minimal or nonexistent; 

12 For components or U.S. Attorney' s Offices that do not have extensive corporate resolution experience, consultation 
with DOJ components that more routinely assess such compliance programs, internal controls, and remedial measures 
is recommended. 
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9. Whether the corporation faces any unique risks or compliance challenges, including with 
respect to the particular region or business sector in which the corporation operates or the 
nature of the corporation's customers; and 

10. Whether and to what extent the corporation is subject to oversight from industry regulators 
or a monitor imposed by another domestic or foreign enforcement authority or regulator. 

The factors listed above are intended to be illustrative ofthose that should be evaluated and 
are not an exhaustive list of potentially relevant considerations. Department attorneys should 
determine whether a monitor is required based on the facts and circumstances presented in each 
case. 

B. Selection ofMonitors 

In selecting a monitor, prosecutors should employ consistent and transparent procedures. 
Monitor selection should be performed pursuant to a documented selection process that is readily 
available to the public. See, e.g., Memorandum of Assistant Attorney General Brian A. 
Benczkowski, Selection ofMonitors in Criminal Division Matters, Oct. 11 , 2018, Section E ("The 
Selection Process"); Environment and Natural Resources Division, Environmental Crimes 
Section, Corporate Monitors: Selection Best Practices (Mar. 2018); Antitrust Division, Selection 
of Monitors in Criminal Cases (July 2019).13 Every component involved in corporate criminal 
resolutions that does not currently have a public monitor selection process must adopt an already 
existing Department process, or develop and publish its own selection process before December 
31, 2022.14 All new selection processes must be approved by ODAG and made public before their 
implementation as part of any corporate criminal resolution. The appropriate United States 
Attorney or Department Component Head shall also provide a copy ofthe process to the Assistant 
Attorney General for the Criminal Division, who shall maintain a record of such processes. 

Any selection process must incorporate elements that promote consistency, predictability, 
and transparency. First, per existing policy, the consideration ofmonitor candidates shall be done 
by a standing or ad hoc committee within the office or component where the case originated. To 
the extent that such committees did not previously do so, every monitorship committee must now 
include as a member an ethics official or professional responsibility officer from that office or 
component, who shall ensure that the other members of the committee do not have any conflicts 
of interest in selection of the monitor. There shall be a written memorandum to file confirming 
that no conflicts exist in the committee prior to the selection process or as to the monitor prior to 
the commencement ofthe monitor's work. Second, monitor selection processes shall be conducted 
in keeping with the Department's commitment to diversity and inclusion. Third, prosecutors shall 

13 This requirement does not apply to cases involving court-appointed monitors, where prosecutors must give due 
regard to the appropriate role and procedures ofthe court. 

14 Unless they adopt and publish their own processes pursuant to the principles set forth herein, U.S. Attorney's Offices 
should follow the selection process developed by the Criminal Division, unless partnering with a Department 
component that has its own preexisting selection process. 
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notify the appropriate United States Attorney or Department Component Head of their decision 
regarding whether to require an independent compliance monitor. In order to promote greater 
transparency, any agreement imposing a monitorship should describe the reasoning for requiring 
a monitor. 15 ODAG must approve the monitor selection for all cases in which a monitor is 
recommended, unless the monitor is court-appointed.16 

C. Continued Review ofMonitorships 

In matters where an independent corporate monitor is imposed pursuant to a resolution 
with the Department, prosecutors should ensure that the monitor's responsibilities and scope of 
authority are well-defined and recorded in writing, and that a clear workplan is agreed upon 
between the monitor and the corporation- all to ensure agreement among the corporation, 
monitor, and Department as to the proper scope of review. 

For the term of the monitorship, Department prosecutors must remain apprised of the 
ongoing work conducted by the monitor.17 Continued review ofthe monitorship requires ongoing 
communication with both the monitor and the corporation. 18 

Prosecutors should receive regular updates from the monitor about the status of the 
monitorship and any issues presented. Monitors should promptly alert prosecutors ifthey are being 
denied access to information, resources, or corporate employees or agents necessary to execute 
their charge. Prosecutors should also regularly receive information about the work the monitor is 
doing to ensure that it remains tailored to the workplan and scope ofthe monitorship. In reviewing 
information relating to the monitor' s work, prosecutors should consider the reasonableness of the 
monitor's review, including, where appropriate, issues relating to the cost of the monitor' s work. 
In certain cases, prosecutors may determine that the initial term of the monitorship is longer than 
necessary to address the concerns that created the need for the monitor, or that the scope of the 
monitorship is broader than necessary to accomplish the goals ofthe monitorship. For example, a 
corporation may demonstrate significant and faster-than-anticipated improvements to its 
compliance program, and this could reduce the need for continued monitoring. Conversely, 
prosecutors may determine that newly identified concerns require lengthening the term or 
amending the scope ofthe monitorship. 

15 The appropriate United States Attorney or Department Component Head shall, in tum, provide a copy of the 
agreement to the Assistant Attorney General for the Criminal Division at a reasonable time after it has been executed. 
The Assistant Attorney General for the Criminal Division shall maintain a record ofall such agreements. 

16 See Morford Memorandum, at p. 3 (requiring, for cases involving the use ofmonitors in DP As and NPAs, that " the 
Office ofthe Deputy Attorney General must approve the monitor"). 

17 In cases ofcourt-appointed monitors, the court may elect to oversee this inquiry. 
18 Per existing policy, any agreement requiring a monitor should also explain what role the Department could play in 
resolving disputes that may arise between the monitor and the corporation, given the facts and circumstances of the 
case. See Acting Deputy Attorney General Gary C. Grindler, "Additional Guidance on the Use of Monitors in 
Deferred Prosecutions and Non-Prosecution Agreements with Corporation," May 25, 2010. 
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IV. Commitment to Transparency in Corporate Criminal Enforcement 

Transparency regarding the Department' s corporate criminal enforcement priorities and 
processes-including its expectations as to corporate cooperation and compliance, and the 
consequences ofmeeting or failing to meet those expectations-can encourage companies to adopt 
robust compliance programs, voluntarily disclose misconduct, and cooperate fully with the 
Department's investigations. Transparency can also instill public confidence in the Department's 
work. 

When the Department elects to enter into an agreement to resolve corporate criminal 
liability, the agreement should, to the greatest extent possible, include: (1) an agreed-upon 
statement of facts outlining the criminal conduct that forms the basis for the agreement; and (2) a 
statement of relevant considerations that explains the Department' s reasons for entering into the 
agreement. Relevant considerations may, for example, include the corporation's voluntary self­
disclosure, cooperation, and remedial efforts (or lack thereof); the cooperation credit, if any, that 
the corporation is receiving; the seriousness and pervasiveness of the criminal conduct; the 
corporation's history of misconduct; the state of the corporation's compliance program at the time 
of the underlying criminal conduct and the time of the resolution; the reasons for imposing an 
independent compliance monitor or any other compliance undertaking, if applicable; other 
applicable factors listed in JM § 9-28.300; and any other key considerations related to the 
Department's decision regarding the resolution. 

Absent exceptional circumstances, corporate criminal resolution agreements will be 
published on the Department' s public website. 

*** 

Robust corporate criminal enforcement remains central to preserving the rule of law­
ensuring the same accountability for all, regardless ofstation or privilege. Thank you for the work 
you do every day to fulfill the Department' s mission. 
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ACC CLE MATERIALS 87



����������	�
��� 
������������������������������������������� ������!�"�#� $����%���&��'(���)*�(+ 

*����	���)*�(+ �'��'(��)�,��)*�(+ -)+��.)+��/��������0����
0�0��
12/���3��3�����3��3���1*(/��1+�-���/0��% ����

�$+������4 �����(+������+'*� �1��(�,�55���)��)� ���'��*��67�8��� �,��� ����+(�9�+������� :�;�+�9�� ��+���(���'+����<�+��=:66;�>9�� ���)��'�� ���(�'���,+�� �+(���� ��+�������*�����>�+ +' +�*�:�;��?��&�������������������"+�����*��� ���)������@��*��+��� ��9�)(������ ���(�'���"� $�� ���)��� ���)������� �+�9��*� �+��(�)+>(��� ���(�'��+������*� ���+ �����=:@;��
���'����� �+���+>(��>�����@@� ������,+$��+�+�(+>(������� ������+���@� ,� ��+ ��� ��+���,�(�9�������� ��������@� ,+�����+���� ������,��9�+�� �2�������>9��*��A@@�)��+����*��67����)(����'��"� �������,��9�>�@� ��+�' +���B� 9�� ����)�� ��� �)�����'���+��"�((�+������ ���"�"��*�(+"���@� )�,����+��*� ������������C�C�C=
��?��&�+' �����*+�������>(�'+���������)���� +���"�((�)�������������+@�� ��*�����,���+(��@��*�6�@� ,+������+���DEFG�HIJJ�KLMNIMOP�NL�QOJQIJJ�NRP�KLLSPTUNILM�LVJIWUNILMX�XPN�QLTNR�IM�NRIXYWTPPZPMN�IM�KLMMPKNILM�HINR�UM[�IM\PXNIWUNILM]�KTIZIMUJ�STLXPKONILM�LT�KI\IJ�STLKPP̂IMWVTLOWRN�V[�NRP�_QQIKP�� �>9�� �+'+������*��67��� ��*��
��������+���� �(+���'����� �+ ����'������@�*��)����)������@� �*�����*��6�@� ,+�����+����*����+��,�����@��+)���+��� �(+���'����+�9�"+9����*��A@@�)�8���������'+�����=̀�ab*��)���� +������ ����������@��*����4��*��� �2�� ��?��&����)�,�(9�"��*���,+����>9��*��
�4A���)����)�����"��*��*���� ���)������cd�eRP�fM̂IKNZPMNA�(9��+9��>�@� ���*��@�(��'��@��*����@� ,+�����+'+�����?��&�+����*����4���*��'��� �,��������)����+��,>� ��@���������+(���@���+������)(����'����� +(�>9��*���@� ,� ��+ ��� ���@�?��&��b*������ �����'����)�,�����"*�)*����'��� +(��� ,��@�((�"���*��� �'��+(��+(>�����+,��'�,� ����@���+����+���+��� ���'�,� �)*+ '����)���+����@� �9���g�)������������A���:�*��=������ +)9������=;�)*+ '���+((���@���+����"��*�)����� +)9������@ +����*��67��>9����'���'��,+ $����'��+����,�(�,�����'�@ +���(�����+g��*�(�� ��@� �"�+(�*9���������+(�)(������+����(�>� +��(9�)��)�+(��'��*�����*�(�� ��@ �,��*��67���?��&�����+,���+��+��������)����)�)����� +�� ��b*��)*�,��+((�'��(9�����(����+��(�+���@�� ����+ +����+g��*�(�� ���*�)(����)+((����56���A�6���h56����+����A������'�������'��� +����*��9��+g�(�������* ��'*�+��� �����@��*+,�� +��+)�������b*��)����� +�� ��+((�'��(9���'*������ ���)���*�� �)(������@ �,��������+(�67�����+(�����>9��+9��'�)����@���+���7+9,����7�>(���+�!�"#� $��+g�+��� ��9�������������������(���� ��@+(��(9� �� �������'��*+���*���+g��*�(�� ��"� ��(�$�(9������ �����67� ����"��������A���)*+ '���+(����*+���*���+ ��)��+����)����� ������)��)�+(��*��@ +���(�����+g��*�(�� ��@ �,�*��67��>9��+,��'���*� ��*��'���� ��+ ��'��+g� ��� ����*+��)��)�+(����*���*��9��+g�(��������>�� �)���'�67�+������+����������'+������������*���*�(�� ���+���@+�(��'���� �'���� ��*���*�(�� ��"��*��*��67��̀
a�������b"���* ��'*��� �9�:�*��=b+g�i�+�����������=;�)*+ '��+((���@���+����"��*��+g���+�����>+��������*��+g� ��� ����@�+�� �g�,+��(9��"���9�@������@@� �����+g�C�����*�(�� �)(������+�����@���+����̀��a��� ��������� �9������* ��'*��� �9�@�� �)*+ '����@���+���7�>(��"��*���+���'��+g��������)�,�� �(+��������*�+((�'����)*�,�����)(����'��+9,�����*�� �)������@ �,���,��������������)��� �((���>9�j�*��5+ ����+��7�>� ���@+@@�����g)*+�'��@� �@ +���(������������(���� ����)(��������������A����b"���@��*����)�������+,���@���+����5+ ����+����@+@@�+��"�((�̀��a
ACC CLE MATERIALS 88



����������	�
��� 
������������������������������������������� ������!�"�#� $����%���&��'(���)*�(+ 

*����	���)*�(+ �'��'(��)�,��)*�(+ -)+��.)+��/��������0����
0�0��
12/���3��3�����3��3���1*(/��1+�-���/0��% ����

���+((4����������� �4�5����+����� �4���6�)*+ '��)� �+�����5���+����"��*��7�� �)���'��*��89���������'+������5�*���+6��*�(�� ��:��;<=�>?@�ABCDE@FG8��!���,7� ����0���*����5���+����+��(����5� �+���7����+��� ��+������9�(���%H)I� �2�� ��'�J��&���� ���)����)�,������*+��,+4�7��� '+��K�������* ���' ����	�����)�,����� �(+���'�����6�� ������������ ��+ ���74�� �5� �J��&��� ��'��*���� ����L+��+ 4����

0�����+���)��)� ���'��*��(�'+(��4�� �� �� ���4��5�+�4�+���)���5��*���+6��*�(�� ��*� ��+�������+��"�((�+����)�,������ ��+ ���74�)�����(� ��+�����74�J��&��*+�����)����� � �(+�����+�4���5���+���� �+�4��5��*�������������5� �*�����*������)�,����:��;�����)�,����� �(+���'����)�,,���)+������7��"����J��&�+����*��'��� �,���� �'+ ���'��*�� ���)������5���)�,����M�"+��� ��5��*��+��� ��4�)(������ ���(�'���� ��*���+6��*�(�� ��+���������*� ��+�����������)(����'�� ���(�'��(�'��:��;�����������5�)� �+���J��&�,+��+(���)+(���+ ��$����74�� �5� �+((�7����* ����5��*����5���+����+��������������� +��) �����5 �,�(���'+����� �(+���'�����*���+6��*�(�� ��+��������*� �����"*�)*J��&�"+��+��+ �4�:��;N*��'��� �,����������������+�)���5��*����7����+��+ '���'�+,��'���*� ��*��'���*+���*�����)�5�)+���������*��5� ����"��' �����"� ������55�)����(4����)�5�)�+����*+���*�4������������$���������+ 4�,+�� �+(�:�0;�O*�(�������������7P�)������ ���)������5��*���*� ��' ��������,+���+������*+���*� ��"+�������������������+���7����+���J��&�7�)+�����*��'��� �,����"��(��Q� �,��(4� �2������*����,+�� �+(��5 �,�J��&�+���� �������*�,����*����5�����Q:�%;�N*����5�)�� ���"+��+��+)���+)$��"(��',����R�"*�)*���7��2����(4�*+��7����,+����6�(�)��R��*+���*��'��� �,����*+���*��(�'+(� �'*����� �2�� ��J��&����� ���)����)�,�����5� ��*���� ������5��+7(��'��*��'��� �,����������)(�����*�,�����*����5�����S��+ '�,������*����� ���������*+��J��&�"��(��7��(�$�(4�������$����2�+�*��*����7����+��5����"� ��������+�����''�������*+�����,�'*��,+$��,� ������������������*����7����+�"��*����� �P���)������*��'��� �,���T�+ '�,�����+����*������*�+ ��*��'��� �,���T����7��+�������7P�)������+���*���+,����,��+��J��&T�+���)��+����,���������2�+�*��N*��'��� �,����+' ����:��;��((�"��'��� ��)���5��*����7����+��J��&�+����*����5���+���� �+)*���+' ��,����"��*� ����)������*���*� �' �����5���)�,�����+���)� �+�����)�,���������*��U��0�5� ����"��' �����:�
;�V��L+��+ 4��������%��*�"��� �J��&�,��������2�+�*��*����7����+�����5+ �+��������'*��� ���)������5�)� �+����5��*����)�,���������*��5� ���"�� �2�������' ������8��7 ��5�������(��������)���������*+����,��� �+((��5��*�� �2���������)�,�����+ �� ���(�'�����*+��)�,�(�+�)��"��(��7������(4�7� �����,���+����*+���*����5���+����*+���5+�(������,�����*���+��+ ��+ ��)�(+�������WFXY@Z�AYGY@[�\=�]X̂EF_:��;�"*�)*����)��������)��� �(��*� ����0 8��+��+�)���5�� +(�+ '�,������*����� �����������*���+ ��������+�� �����*��2���������H+I�"*��*� ��*���7����+�����)�,�����"��(��7�����)��� +7(������ �9�(���0H+IH�IH̀IH�I��5��*�4�"� ������*���*4��)+(������������5��*��� ���)��������+,��H7I�"*��*� ��*�4�+ ��"��*����*��'��� �,���T��Q������������)�����4�� )��� �(Q�"��*����*��,�+���'��5��*+�� �(��74��� �����5��*����S�� ���*� "�����+���H)I�+���,��'��*+���*���)����������"� ��,����"*��*� ��*����+��+ ���5�9�(���0H+IH�IH̀IH�I� +�*� ��*+���*+���5�WFXY@Z�AYGY@[�\=�]X̂EF�*��(��)��� �(����� ,��+������5�J��&T��,���������2�+�*�:��;
ACC CLE MATERIALS 89



����������	�
��� 
������������������������������������������� ������!�"�#� $����%���&��'(���)*�(+ 

*����	���)*�(+ �'��'(��)�,��)*�(+ -)+��.)+��/��������0����
0�0��
12/���3��3�����3��3���1*(/��1+�-���/0��% ����

4��� +(�+ '�,������*����� ����2�� ���"*��*� ��*����5���+����"� �����$��'�+��� �� ���� ��+������6�(���0�)�,��((��'��*��'��� �,�������� ���)���*����)�,������*+��+ ���*����78�)���5��*����7����+����9��&��:*�;+��"� ���+55� ,+����(;��:*����� ���*�����2�� ���"*��*� ��*� ��"+��+�;��78�)��������� �+���'��*����5���+���+��*+���'�,+����*+��,�������:*��'��� �,������+�����*+�����*+������78�)�����<��=��((�"��'��*��+ '�,������*����� ���� �)����9��&������7,���+�;�������)��+���+ '�,�������"��*���>����*�������"*��*� ��*����)�,��������) �7���7;��*����7����+�+ ��"��*����*��'��� �,���?��)��� �(�+���"*��*� 9��&�����7(�'������� ���)���*�,�����*��'��� �,��������*� ���(���+ �(;�� ������ �2�����><��=�9��& ���������"��*�+�,�,� +���,��5�(+"�7�����7,���������������)��@*�(���*��,������"+������ �)������ +�������*����5���+����+���9��&� �+)*���+' ��,����"��*� ����)����+((�+���)����5��*����7����+��+������)�5�)+�����0��+���9��&�"��*� �"��*��,���������2�+�*��A)����+�����*+�����,�<��=BB:*����� ��7�'����"��*��*����5���+���?�,���������)�,��(��*��'��� �,�������� ���)���*����)�,�������) �7���7;����)�5�)+�����0��5��*����7����+��� ���������9��&��:*��� +������������+((;��"��2��������	"*��*� ��*����)�,�����+ ��>,+�� �+(�����*��� ��+ +������5��*����5����>�+�������"*+���� ��A������*�;�+ ��"*��*� ��*�;�+ ��"��*����*��'��� �,���?��>������������)�����;�� �)��� �(�>CD�EFGHIJFKJGL:*��>,+�� �+(��;���+��+ ��<�5�6�(���0=��� ,+((;��������+�*�+�;�7� ���M� +�*� ��������)�����,+�� �+(�+��(��'+���*� �����+��� ��'�����)+������*+�����"�((��(+;�+���,�� �+��� �(�������)��� ��'�+�,����7(��������)���+����'"�������� ��+ +������)�  �7� +���'�N��%������,��;��� �+�������'��,��+)*,����� � �7���+(�><��=�>O�����)���*+��*��'��� �,����������������������������������)+������)*��5����,+�� �+(��5����)��(��7����������)����� ��*�'��� �,���?��)+���� ����7�(��� �+���5�����><�0=�>:*� ��,����7����,������)+������*+���*��� �� �+(����)(��� ��5��*�����������������)��"��(����������+7(�<=��*����5���+�����'��5�)+��(;����+(�� ��*��2�+���,��5�� ��5����*��5+�� �><�%=�@��*��*������,������*����� ���� �������*��������������)�5�)+������5��*����7����+�"*�)*��+�������+7��������) �7���+(����*����)�,��������'*������ �6�(���0�5 �,��*��'��� �,������%
���)�5�)+�����0����$�	4((���)�,����� �(+���'����)�,,���)+������7��"����9��&�� �������������)�����(�+����*�
��������+����4��� ��;?��P55�)��5� ��*������*� ������ �)���5�!�"�#� $���*��
��������+������+ �,�����5�Q����)����*��
��������+����R��� �+(�6��������� ��)��� ��*��
��������+������+��� �(+���'�����SR���P�R���TSR���+����P��+���+�;��5��*���������+((�'�������*����� �����'�R���)�,�������)(����'��7�������(�,���������)�  ��������)��+���� +5����5��*���5�  ���� ���)������4' ��,����+���+�;���7,��������,+���7;�9��&�����*��
��������+���4��� ��;?��P55�)��5� ��*������*� ������ �)���5�!�"�#� $���*���
��������+�������+ �,�����5Q����)����*��
��������+����R��� �+(�6��������� ��)���� ��*��
��������+�������+���:*�����*��� ��)��+(�)+��'� �����5���)�,��������'*����)(���	U�V���  ��������)��7��"����9��&�+���7��*��*�����+�����7)�,,������+����*��R6���R���*��)+����9��&������7���(;�*+��)�������5��*����)�,������"*� �+���*��(�$�(�*�����*+���*��
�4P

ACC CLE MATERIALS 90



����������	�
��� 
������������������������������������������� ������!�"�#� $����%���&��'(���)*�(+ 

*����	���)*�(+ �'��'(��)�,��)*�(+ -)+��.)+��/��������0����
0�0��
12/���3��3�����3��3���1*(/��1+�-���/0��% 0���

+(���*+��)�����������)(�+ �4�5���  ��������)��6��"����7��&�+����*��
�89�+����*��:����)�����+ �,�����;*�����)(����+����)+((���<*�����+�� �+���+������)�������"*�)*�7��&�+ '�����*+���*��=� ,��*��(������6�����)�����+���+(,����)� �+��(>�� +=����=��*����+��,�����=��+)����6���,+>���)(����+(���(���� ��+����,+�(�� �(+���'�����*������ (>��'�=+)����7��&?��)���� +�����"��*��*��
�89?���������'+�����+��� �(+����,+��� ���@��*�7��&�+����*��� ���)��������+,����6�(����*+���)�������=�+((��=�*����,+�� �+(��4�5���)�,�����ABCDEFGH�EI�)�,,���)+������6��"����7��&������*������*+����+����*��
�89��*��:����)�����+ �,������*�����+�����6)�,,������+����*��JK������*����*� �L��M�;*���� �6+6(>���)(����,�,� +��+�)��)� ���'�,�����'��+�����(��*����)���� �+�������6����,+>�"�((��)(������*� �,+�� �+(��+��"�((��J��)��� +�������*����)�,��������) �6������4�5�+���4�5�+6����,+�� �+(������*���)+��'� >�� �6+6(>�+ ������ �+(�����+�� ���J����*� �"� ��������*� �7��&��� ��*�'��� �,�������(�$�(>����*+���)�������=��*������ �+(�,+�� �+(���=��*����*� �N����OP�QIAABRSIGTBGUB�VBEWBBG�XYZ[�DGT�E\B�]̂_�DGT�E\B�_BGDEB�_̀aUIbbFEEBB��� �+��'� >�������*���+��������� ���(����;*������)�,����)*+ '����*����=���+����"��*��+ ��)��+������+(��'�"��*7��&�����+�)����� +)>����)��)�+(��*��+((�'��(>�= +���(�����+c��*�(�� ��= �,��*��JK��+����6�� �)���'�JK�+������+����������'+�������J���*��)� )�,��+�)����)�  ��������)��6��"����7��&�����*������*+���+����*�JK��� ��*�����+�������*����*� ����(�$�(>����d�(+>�+���,�� �+��� �(�������)��� ��'�+�,����6(��������)���+����'"�������� ��+ +������)�  �6� +���'������,��>��� �+�������'��,��+)*,����� � �6���+(�dL�
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ACC CLE MATERIALS 93



����������	�
��� 
������������������������������������������� ������!�"�#� $����%���&��'(���)*�(+ 

*����	���)*�(+ �'��'(��)�,��)*�(+ -)+��.)+��/��������0����
0�0��
12/���3��3�����3��3���1*(/��1+�-���/0��% 
���

4*����� ��)��(���*+���5����+��(�������+�"�����+ ���6��7�����+��������+ ����)� �� +������*+���5���)�,��((������� ���)����)�,���������*��*+�����7���5����+ �������5����+ ������)�,���������*��*+�����7��*�� �+ ��������������)� �� +��������)�,���������*��*+�����7��,�(�6�����)(��������)�,���������*��*+�����7+��� ��6���)� �� +����77�)� ��+����� �)�� ����)�,�������8��*��*+�����7��*�� �)� �� +�������+����+��������)�,���������*��*+�����7�*�+(�*�)+ ��� ����� ��9�0:�;��������*��� ��)��(���*+���5����+��(���������"*� ��*��(�'+(� �(+�����*���+ '�+5(6�"+��(����)�,��((��'��;��<=�>?�@AB�C?DE>FGF?H�BFGFIJGFK=L9�%:�+�)� �� +����7���+���"+���+�)�������7� �7+�(��'����� ���)����)�,������*+��"� �����M�0���*��*+�����7�+���*� �)�,�+�6"*� ���*���������� �"+������ �+�)��� +)��+(��5(�'+��������� �������*����)�,���������*����7���+���9��:�N�����<=�>?�OEDGFK=�PKEH?H�O=GFG>EHG�BFGFIJGFK=L9�
:�+�)� �� +�����"+��� �� ������� �+��+�+(�'������ ������7����(�Q�(��������+��"� �����  �'+�� ����)+((��'�7� ���7� ,+���������*��*+�����7�����7� ,� �)*��7��R�)������77�)� �"*� ���*��7� ,� ��77�)� �*+��)��� +)�������� �������*��)�,�+�6�"��*���)*���7� ,+�����+�����,�'*� �2���������R)*+�'��7� ���5��+���+(����� +�)���+6,������*+��*+������+((�5����,+����0�
S*�(���*� ��*+���5����7�"�) �,��+(�)+������+(��'�"��*��*��,�+���'��7�8������������)�����6�� �)��� �(�8�*�6�+ ��������� � ����'(6������*���+,���77�)���;��T=FG?U�CGJG?H�VW�XFY>KZL9��:�7� ��R+,�(����*����7���+����+7� ,� ��,�(�6����7���+��+ ��[�(�)*+ '���"��*����� ��+���� +���� �+������7����(�����)� ����������'*����)��� 6�7 �,��*��'��� �,�������� �Q�(���0��7�)� �+���5+�$� �)� ����*+��"� ������*��*+�����7�*���7� ,� �,�(�6� ��4*��'��� �,���� ���������;��(�'*���7��*��7+)���*+����+��+ ��[�(�"+��)���� +���'�"��*��*�'��� �,�����*�"��� ���*��)�� �� �(���7� ��*����7���+����;��" ���	8;���������5\�)��������+��� �� � �2�� ��'��*��&��� �,�����+���*����7���+���+�$�������������]5�����77� ��̂�����5�+���7 �,���+��+ ��[�(�+((��7��*����)�,�����������������������"*�)*�)+,������7��*����7���+��̂��7� ,� ��77�)���4*��&��� �,����*+������+6������ 6�����5�+����*�� �)� �����+��+ ��[�(����+�,�����(6�����+��+ �6�����*��������+���*+������5(�'+���������� ����� �+�6��7���� �)� �������*����7���+���� �����*��&��� �,�����R)����+��� �+(��� ��+������+��+(�����5����+����)����+��+ ��[�(����)���� +���'�"��*��*��&��� �,��������*��� ��+ +������7��*��)+���+�����,+$��'�+�+�(+5(������*��&��� �,����7� � �������������*��&��� �,���̂��7�(���+�6� �)� ���"*�)*��+��+ ��[�(�*+��+���"*�)*��*��&��� �,����"+�����*�"��� �������������� �+���+5(������ �+��*�� �)� ���+��5���'�"��*����*��&��� �,���̂��)��� �(�+��(�+�������*���R������7� �2�� ��'��*�&��� �,������� �2������*�� �)� �������*����7���+��̂��5�*+(7�+��������)(�����*�,��������7�(���7� �*����7���+��̂�� ����"��7���+��+ ��[�(�+' �������,+$���*�,�+�+�(+5(������*��&��� �,�����4*�+(�� �+�����)�� ��������� �2�� ���*����7���+��������5����+��*�� �)� ���7� �� ���)�����+��� �+(+����+���*����,���7�� ���)���������' +���*�,�+� �)����+��2�+������+((�"�*�,�����*� ��'*(6 ����"��*�� �)� ����;�������������7� ���� ��������7��*��� �+(�����*+��,+��� �"*������+���+ ���*+��*�� �)� ���+ ���� +)��)+((6����+$��'��"��*����*��&��� �,���̂��)��� �(�89��:_W�À?�O>IEa?=GH�Kb�Xcde�J=U�G̀?�eKV?>=a?=G&������*���� ,���7��*����N�+����*��'��� �,���̂��+�,��������*+�����*+���*����2�+(�7���� �'*�������,+��� ���)�����56�f��&��7�+�6���)�,��������"��*���7� ��� �������7��*���)+������5\�)������*��(�,������ ���(�'�)+ ��������7��+ +' +�*��g�hg;h���*�� �2���������)�,����������*���R������*����� ��*+��7������*�,�,+�� �+(���� ��+ ��'��*����7������+���+ ����5��"��*����*��������������)�����6�� �)��� �(��7��*��'��� �,����!��� �*�(�����5��*�f��&�+����*��'��� �,���� �������*���)��)(�������+(5���������77� ����5+����M�0��f��&�,+$����"��+ '�,������;��)��������7� ����*+���*��'��� �,�������������*+���8Q�(���0�)��� �(��� ���)�,������*+��+ ��������������*6��)+(������������i�"*��*� �� ������*��'��� �,����,+6�+��� ��+)(+�,�����*����)�,������� ��+�������+ +' +�*����7��*����N�89��:�;��)��������+(����*+���*����N���,�(6�0�
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FEDERAL TRADE COMMISSION, Plaintiff,

v.
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ORDER

Dominic W. Lanza, United States District Judge

INTRODUCTION

*1  In May 2019, Defendant James Noland (“Noland”)
discovered, via the inadvertent disclosure of a bank subpoena,
that the FTC was conducting an investigation of him and his
business, Success By Health (“SBH”). When the FTC learned
its investigation was no longer covert, it specifically advised
Noland and SBH to preserve relevant documents.

They did no such thing. The day after learning about the
FTC's investigation, Noland instructed the other members

of SBH's leadership team, Defendants Lina Noland, Thomas
Sacca (“Sacca”), and Scott Harris (“Harris”) (together with
Noland, the “Individual Defendants”), to start using a
pair of encrypted communications platforms called Signal
and ProtonMail. After doing so, the Individual Defendants
stopped using their previous messaging platforms for work-
related communications, apparently turned on Signal's “auto-
delete” function, and then proceeded to exchange an untold
number of messages related to SBH's business.

In January 2020, after completing its investigation, the
FTC filed this action. At the same time, the FTC sought
and obtained a temporary restraining order (“TRO”) that,
among other things, appointed a receiver to assume control
over SBH, required the Individual Defendants to produce
their electronic communications, and required the Individual
Defendants to turn over the mobile devices they had used
to operate the business. Notwithstanding these orders, the
Individual Defendants did not initially turn over their mobile
devices and did not produce any Signal communications.
Additionally, during a post-TRO deposition, Noland failed
to disclose the Signal and ProtonMail accounts in response
to direct questioning about the existence of any encrypted
communications platforms.

It gets worse. It has now come to light that, during the
months following the issuance of the TRO, Noland used
his ProtonMail account to provide third-party witnesses with
what can be construed as a script to follow when drafting
declarations the Individual Defendants wished to submit in
support of their defense. These communications only came
to light by fortuity, when one of the recipients anonymously
disclosed them to the FTC.

Finally, in August 2020, just as they were about to belatedly
turn over their mobile devices for imaging, the Individual
Defendants deleted the Signal app from their phones in
coordinated fashion. As a result, neither side's forensic
specialists have been able to recover any of the Signal
communications the Individual Defendants sent and received
between May 2019 and August 2020.

Based on all of this, the FTC now moves for the imposition
of spoliation sanctions. (Doc. 259.) The motion is fully
briefed (Docs. 276, 277) and neither side requested oral
argument. For the following reasons, the motion is granted.
The Individual Defendants’ systematic efforts to conceal and
destroy evidence are deeply troubling and have cast a pall
over this action.
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RELEVANT FACTUAL AND
PROCEDURAL BACKGROUND

This case concerns the business activities of SBH, “an
affiliate-marketing program that sells coffee products and
other nutraceuticals through its online platform and network
of affiliates.” (Doc. 106 at 1-2.) SBH is an unincorporated
division of Success by Media Holdings Inc. (“SBM”). (Id.
at 1-2, 6.) The FTC alleges, among other things, that SBH
operated as an illegal pyramid scheme and that the Individual
Defendants, who held various leadership roles within SBH,
made false statements to SBH's affiliates. (Doc. 3.)

*2  On April 26, 2019, the FTC issued a subpoena to Wells
Fargo seeking financial information related to Noland and
SBH. (Doc. 259-1 at 26-42.)

On or around May 15, 2019, Wells Fargo inadvertently
disclosed the subpoena to Noland. (Doc. 8-19 at 5 ¶¶ 13-15;
Doc. 259-1 at 25.)

On May 16, 2019, one day after inadvertently learning about
the FTC's subpoena, Noland sent an invitation to Harris
to install “Signal,” a mobile messaging application that

emphasizes user privacy, 1  and separately sent a message
to the “SBH Leadership Council” (which included Noland,
Harris, and Sacca) stating that he had “[j]ust sent y'all an
important invite to an app you need to install.” (Doc. 259-1
at 4-5 ¶¶ 7-8, 14 ¶ 19.) The evidence proffered by the FTC,
which the Individual Defendants do not dispute, suggests that
Noland, Harris, and the other Individual Defendants began
using Signal for the first time that same day. (Doc. 228-1
at 2-3; Doc. 259-1 at 136, 147; Doc. 276-1 at 46, lines
3-12.) Thereafter, Noland and the other Individual Defendants
began encouraging SBH employees and affiliates to install
the Signal app. (Doc. 259-1 at 7-17 ¶¶ 15-23.) It appears
the Individual Defendants also turned on Signal's “auto-
delete” function after installing the app, such that messages

exchanged via Signal were not preserved. 2

1 Signal, as noted, emphasizes user privacy. (Doc.
259-1 at 20 ¶ 32, 111-12.) The key security features
of Signal are its end-to-end encryption and its
assurance that all messaging data, including the
content of the communications, cannot be tracked
or observed by Signal itself or any party that does

not have access to the user's device. (Id. at 111-12,
119-20.)

2 In an October 2020 letter to the FTC, the Individual
Defendants’ counsel made statements about the
use of the auto-delete function. (Doc. 228-2 at
42 [“Our clients inform us that they set all
conversations to auto-delete with the exception
of conversations with their attorney.”].) During a
subsequent deposition, Noland was asked further
questions on this topic. (Doc. 259-1 at 139-40.) In
response, Noland seemed to confirm the accuracy
of his counsel's statement in the letter. (Id.)
Unfortunately, the Individual Defendants’ deletion
of the Signal app from their phones has made it
impossible to forensically verify whether and when
the auto-delete feature was, in fact, enabled. (Doc.
228-2 at 42.)

Around the same time he started using Signal, Noland also
began using “ProtonMail,” a Switzerland-based encrypted
email service. (Doc. 259-1 at 22 ¶ 38, 140.) ProtonMail, like
Signal, emphasizes user privacy. (Id. at 20 ¶ 33, 115-17.)
Thereafter, Noland and the other Individual Defendants
encouraged SBH employees and affiliates to use ProtonMail.
(Doc. 228-2 at 5 ¶ 14, 6 ¶ 15; Doc. 259-1 at 12 ¶ 17, 13 ¶ 18,
15 ¶ 20, 22 ¶ 38.)

On May 20, 2019, Noland, through his attorney, contacted the
FTC and offered to cooperate with the FTC's investigation.
(Doc. 8-19 at 5 ¶ 15; Doc. 259-1 at 44, 138-39.)

On May 29, 2019, the FTC responded by stating that it did
“not have any requests” at that time and that “[Noland] and
the company should suspend any ordinary course destruction
of documents, communications, and records.” (Doc. 259-1 at
44.)

*3  Throughout the remainder of 2019, the Individual
Defendants instructed each other (as well as SBH employees
and affiliates) to use Signal or ProtonMail for “anything
sensitive” or “important things.” (Doc. 259-1 at 12 ¶ 17,
18 ¶ 24.) Additionally, some of the Individual Defendants’
unencrypted text messages simply referenced “Signal”
or “ProtonMail” or directed persons to check Signal or
ProtonMail messages. (Doc. 259-1 at 13, ¶ 17, 16 ¶¶ 20-21,
18 ¶ 24.)

On January 8, 2020, the FTC initiated this action. (Doc.
3.) That same day, the FTC moved for an ex parte TRO,
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which the Court substantially granted (Docs. 19, 38). 3

The TRO was served on the Individual Defendants shortly
thereafter. (Docs. 44-49.) In the TRO, the Court appointed
Kimberly Friday to serve as the receiver (the “Receiver”)

of SBH and affiliated entities. (Doc. 38 at 16.) 4  The TRO
required the Individual Defendants to, among other things,
“immediately transfer or deliver to the [Receiver] possession,
custody, and control of ... [a]ll Documents of or pertaining
to the Receivership Entities, including all communications
occurring via electronic mail, electronic messaging service,
or encrypted messaging service....” (Doc. 21 at 21; Doc. 38 at
21.) The TRO also required the Individual Defendants to turn
over “[a]ll keys, codes, user names and passwords necessary
to gain or to secure access to any Assets or Documents of
or pertaining to the Receivership Entities, including access
to their business premises, means of communication, ...
encrypted messaging services ..., or other property.” (Doc. 21
at 21-22; Doc. 38 at 22.) The same obligations applied under
the preliminary injunction entered on February 28, 2020.
(Doc. 109 at 17-18.)

3 The TRO was later amended. (Docs. 20, 21.) The
final, unsealed version of the TRO was filed on
January 17, 2020. (Doc. 38.)

4 Friday has since been replaced as the Receiver by
Peter S. Davis. (Doc. 395).

On February 5, 2020, Noland participated in a post-TRO
deposition. (Doc. 259-1 at 130.) During the deposition,
Noland was specifically asked about his use of encrypted
communication platforms. (Id.) In response, he failed to
disclose the existence of his Signal and ProtonMail accounts:

Q: Have you ever used any type of encrypted
communications to conduct Success by Media business?

A: I'm not sure what you mean, sir.

Q: Have you used any type of phone application or software
system that encrypts the substance of the communication
from point to point?

A: I mean, I think it's like standard practice now. I don't
know. It's standard practice.

Q: Do you know that in your course of your work for
Success by Media?

A: I don't know. Whatever communication. I mean, it's a
phone call. The encrypted, what Verizon offers.

Q: Do you do anything separately to encrypt your
communications apart from what a Verizon provider
may do on their end?

A: Just have, you know, I think WhatsApp uses that now.

(Id., emphasis added.)

On March 19, 2020, the Individual Defendants provided their
initial discovery responses pursuant to the Court's Mandatory
Initial Discovery Pilot Project (“MIDP”). Among other
things, the MIDP requires a party to “[l]ist the documents,
electronically stored information (‘ESI’), tangible things,
land, or other property known by you to exist, whether or not
in your possession, custody or control, that you believe may
be relevant to any party's claims or defenses.” D. Ariz. G.O.
17-08 § B.3 (emphasis added). In their responses, however,
the Individual Defendants did not disclose the existence of
any Signal or ProtonMail messages. (Doc. 259-1 at 95-96.)

*4  On May 29, 2020, Noland used his ProtonMail account
to send an email entitled “Declarations Needed from SBH
Affiliates.” (Doc. 228-2 at 8.) Although the recipient's name
is blacked out in the copy of the email that has been provided
to the Court, the FTC asserts (and the Individual Defendants
do not deny) that the recipient was Robert Mehler, who
previously served as SBH's director of sales. (Doc. 259
at 13.) In the body of the email, Noland asked Mehler
to solicit declarations from SBH affiliates and provided a
list of information that affiliates should include in their
declarations, such as “The purpose of the company is to sell
product,” “Each affiliate and user of the product believes
there is a healthful or positive effects [sic] that comes from
using the SBH products,” “Affiliates have found financial
freedom because of their ability to earn commissions from
the sale of products,” and “Does not feels [sic] as though any
SBH Affiliate received misrepresentations have been made

to them by Success By Health.” (Doc. 228-2 at 8.) 5  After
sending this email, Noland deleted it without disclosing it to
the FTC. (Doc. 276 at 3 [Individual Defendants’ response,
conceding that Noland deleted and failed to produce this
email].) The email only happened to come to the FTC's
attention months later, via “an SBH Affiliate who requested
to remain anonymous.” (Doc. 259 at 13 n.10.)

5 The Court notes that, in the months after Noland
sent this email from his ProtonMail account, the
Individual Defendants filed an array of declarations
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from affiliates that seemed to closely track the
statements in Noland's email. (See, e.g., Docs.
146-1, 146-2.)

On August 18-19, 2020, the Individual Defendants provided
their cell phones to be forensically imaged. (Doc. 228-1 at 2;
Doc. 259-1 at 140.) The day beforehand, all four Individual
Defendants deleted the Signal app from their phones. (Doc.
228-1 at 2-3; Doc. 259-1 at 140.) The Individual Defendants
took this step without the knowledge or approval of their
counsel, the Receiver, or the FTC. Indeed, during post-
destruction correspondence with the FTC, the Individual
Defendants’ counsel stated that “our clients, without our
knowledge, uninstalled the Signal app a few days before
their phones were imaged.... [We] had a very unpleasant
conversation[ ] with our clients this morning about what
happened.” (Doc. 228-2 at 21-22.) The deletion of Signal has
resulted in a total inability of the parties or outside forensic
experts to recover the contents of the Signal messages. (Doc.
228-2 at 17-19, 21-22.)

In late September or early October 2020, the FTC belatedly
learned about the Individual Defendants’ use of Signal. (Doc.
228 at 6; Doc. 259-1 at 3 ¶ 5.) The discovery occurred after
the Individual Defendants produced a batch of discovery
materials to the FTC. (Id.) In that production, the Individual
Defendants included several Excel spreadsheets containing
their text message communications. (Doc. 259-1 at 3 ¶ 5.)
Among these were 7,507 WhatsApp messages exchanged
within the SBH Leadership Council—a group text message
thread consisting of Noland, Harris, Sacca, and nonparty

Luke Curry (“Curry”). 6  (Id. at 4-5 ¶¶ 7-8.) Of these 7,507
messages, 7,505 were sent between September 2, 2017 and
May 16, 2019, with the remaining two sent in August 2019.
(Id.) All contact between Noland and the SBH Leadership
Council (via the WhatsApp thread) ceased on May 16, 2019,
while some messages between Sacca and Harris continued.
(Id. at 4-7 ¶¶ 7-12.) According to the FTC's investigator,
Noland's communications with the SBH Leadership Council
group chat averaged 20.82 communications per day in
2017, 10.03 communications per day in 2018, and 13.80
communications per day in 2019 before all communications
on that platform dwindled after May 16, 2019. (Id. at 6
¶¶ 12-14.) Noland and other SBH leaders also exchanged
thousands of text messages through similar iOS messaging
groups from 2017 to May 16, 2019. (Id. at 5-6 ¶¶ 9-11.)
As noted, May 16, 2019 is when Noland invited the other
members of the SBH Leadership Council to install Signal,
and from that point forward Noland, Harris, and Sacca
encouraged each other and SBH employees and affiliates

to use Signal and ProtonMail for “anything sensitive” and
“important things.” (Id. at 7 ¶ 15, 10 ¶ 16, 12-14 ¶¶ 17-18,
16-18 ¶¶ 21-24.)

6 In its moving papers, the FTC asserts that Curry
was only part of the SBH Leadership Council group
chat until October 2018 (Doc. 259 at 1) but does
not attach evidence showing that Curry left the
SBH Leadership Council at that time. The FTC's
declaration indicates that Curry remained part of
the WhatsApp chat group through 2019. (Doc.
259-1 at 4-6 ¶¶ 7-11.)

*5  The FTC asserts that the WhatsApp and iOS messages
from before May 16, 2019 reveal that the Individual
Defendants and their associates discussed relevant matters
—including the Individual Defendants’ focus on recruiting,
substantial income claims, and actual financial results—on
those platforms before the apparent switch to Signal and
ProtonMail. (Doc. 259 at 2; Doc. 259-1 at 7-15 ¶¶ 15-20.)

On October 30, 2020, after the parties’ counsel became
aware of the unavailability of the Individual Defendants’
Signal and ProtonMail messages, the Individual Defendants’
counsel sent a letter to 22 SBH employees or affiliates
seeking their Signal and/or ProtonMail communications with
the Individual Defendants on relevant topics. (Doc. 259-1 at
18-19 ¶ 27-28, 47, 61.) Ten responded. (Id. at 18-19 ¶ 27-28,
49-59.) All said they did not have any Signal or ProtonMail
messages to produce. (Id. at 49-59.) Several attributed the
absence of messages to their use of Signal's auto-delete
feature (id. at 51-53, 55) or their suspending or clearing of

ProtonMail accounts (id. at 53, 55). 7

7 One of the individuals who responded was Mehler.
(Doc. 259-1 at 51.) In his response, Mehler stated:
“I also have no communication via proton mail
with the executives regarding SBH business as ...
there was no ‘company business’ to discuss.” (Id.)
Mehler did not, in other words, disclose and
produce the ProtonMail email that was apparently
sent to him by Noland on May 29, 2020.

In December 2020, the FTC deposed the Individual
Defendants. (Id. at 136-43; Doc. 276-1 at 28-29, 38, 46; Doc.
277-1 at 6.) During these depositions, the FTC asked various
questions regarding the use of Signal and ProtonMail. (Id.)
Noland admitted that he installed Signal on his phone on or
around May 16, 2019 and, around the same time, asked Harris
and Sacca to install Signal on their phones. (Doc. 259-1 at
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136.) Harris and Sacca recalled being asked to install Signal
and installing it around this time. (Doc 276-1 at 38, 46.) Sacca
further testified that Noland informed him about receiving
the FTC bank subpoena in May 2019. (Id. at 48-49.) Noland,
Sacca, and Harris also acknowledged that they deleted Signal
from the phones just before imaging. (Id. at 19-21, 50-51.)
Sacca testified that the deletion was part of a coordinated plan
between himself, Harris, and Noland. (Id. at 50-51.) Noland
provided a similar account of the joint plan to delete the app.
(Id. at 20 [discussing “a conversation with Scott and Tommy”
that preceded the deletion].)

On January 28, 2021, the FTC filed the motion for sanctions.
(Doc. 259.) The motion thereafter became fully briefed.
(Docs. 276, 277.)

DISCUSSION

The FTC seeks an adverse inference against the Individual
Defendants pursuant to Rule 37(e)(2) of the Federal Rules
of Civil Procedure based on their intentional spoliation of
evidence. (Doc. 259 at 13-17.)

I. Legal Standard
Rule 37(e) was “completely rewritten” in 2015 to “provide[ ]
a nationally uniform standard for when courts can give an
adverse inference instruction, or impose equally or more
severe sanctions, to remedy the loss of ESI.” See generally
1 Gensler, Federal Rules of Civil Procedure, Rules and
Commentary, Rule 37, at 1194 (2021). The text of Rule 37(e)
(2) now provides:

If electronically stored information that should have been
preserved in the anticipation or conduct of litigation is lost
because a party failed to take reasonable steps to preserve
it, and it cannot be restored or replaced through additional
discovery, the court:

*6  ...

(2) only upon finding that the party acted with the intent
to deprive another party of the information's use in the
litigation may:

(A) presume that the lost information was unfavorable
to the party;

(B) instruct the jury that it may or must presume the
information was unfavorable to the party; or

(C) dismiss the action or enter a default judgment.

(Id.) A court cannot rely on its inherent authority (or state
law) when deciding whether sanctions based on the loss of
ESI are appropriate—the standards supplied by Rule 37(e)
are exclusive. Gensler, supra, at 1198. See also Newberry v.
County of San Bernardino, 750 Fed. App'x 534, 537 (9th Cir.
2018) (“The parties framed the sanctions issue as invoking
the district court's inherent authority. However, at the time
the sanctions motion was filed, sanctions were governed
by the current version of Rule 37(e) ... [which] therefore
foreclose[d] reliance on inherent authority to determine
whether terminating sanctions were appropriate.”) (citations
and internal quotation marks omitted).

A party seeking sanctions under Rule 37(e) has a threshold
duty to show that the ESI at issue was, in fact, lost or
destroyed. Fed. R. Civ. P. 37(e) advisory committee's note to
2015 amendment (“The new rule applies only ... when [ESI] is
lost.”). If such a showing has been made, the court must then
determine whether “(1) the ESI should have been preserved
in the anticipation or conduct of litigation; (2) the ESI is lost
because a party failed to take reasonable steps to preserve
it; and (3) the ESI cannot be restored or replaced through

additional discovery.” Porter v. City & County of San
Francisco, 2018 WL 4215602, *3 (N.D. Cal. 2018) (cleaned
up). See also Fed. R. Civ. P. 37(e) advisory committee's note
to 2015 amendment (“The new rule applies only if the lost
information should have been preserved in the anticipation or
conduct of litigation and the party failed to take reasonable
steps to preserve it.”).

If each of these questions is answered in the affirmative, the
next inquiry under Rule 37(e)(2) is whether the nonmovant
“acted with the intent to deprive another party of the

information's use in the litigation.” Porter, 2018 WL
4215602 at *3. Unlike Rule 37(e)(1), Rule 37(e)(2) “does
not include a requirement that the court find prejudice to the
party deprived of the information. This is because the finding
of intent required by the subdivision can support not only
an inference that the lost information was unfavorable to the
party that intentionally destroyed it, but also an inference that
the opposing party was prejudiced by the loss of information
that would have favored its position. Subdivision (e)(2) does
not require any further finding of prejudice.” Fed. R. Civ. P.
37(e) advisory committee's note to 2015 amendment.
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If such intent is found, the Court has discretion to impose
any of the sanctions authorized in subsections (e)(2)(A)-
(C) (i.e., an adverse inference, an adverse-inference jury
instruction, or a terminating sanction). However, “[f]inding
an intent to deprive another party of the lost information's
use in the litigation does not require a court to adopt any of
the measures listed in subdivision (e)(2). The remedy should
fit the wrong, and the severe measures authorized by this
subdivision should not be used when the information lost
was relatively unimportant or lesser measures such as those
specified in subdivision (e)(1) would be sufficient to redress
the loss.” Id.

*7  “[T]he applicable standard of proof for spoliation in
the Ninth Circuit appears to be by a preponderance of
the evidence.” Compass Bank v. Morris Cerullo World
Evangelism, 104 F. Supp. 3d. 1040, 1052-53 (S.D. Cal. 2015).

See also Singleton v. Kernan, 2018 WL 5761688, *2
(S.D. Cal. 2018) (“A party seeking sanctions for spoliation
of evidence has the burden of establishing [spoliation of non-
electronic records] by a preponderance of the evidence[.]”).
The Court is the appropriate finder of fact on a Rule 37(e)

motion. Mannion v. Ameri-Can Freight Sys. Inc., 2020

WL 417492, *4 (D. Ariz. 2020). See also Adriana Int'l
Corp. v. Thoeren, 913 F.2d 1406, 1408 (9th Cir. 1990) (“The
imposition of discovery sanctions pursuant to [Rule 37]
is reviewed for abuse of discretion. Absent a definite and
firm conviction that the district court made a clear error in
judgment, this court will not overturn a Rule 37 sanction.
Findings of fact related to a motion for discovery sanctions are
reviewed under the clearly erroneous standard. If the district
court fails to make factual findings, the decision on a motion
for sanctions is reviewed de novo.”) (citations omitted).

II. Analysis

A. Whether ESI Was Lost

1. Signal

It is undisputed that the Individual Defendants deleted the
Signal app and Signal messages. (Doc. 230 at 2; Doc. 259-1
at 139-40, 143, 148; Doc. 276 at 1; Doc. 277-1 at 6.) It is
also undisputed that the Individual Defendants used Signal
to communicate about SBH business. (See, e.g., Doc. 259-1
at 13 ¶ 18, 138-41; Doc. 276 at 1-2; Doc. 276-1 at 12-14.)
For example, during his December 2020 deposition, Noland

stated that he communicated or likely communicated with
Harris, Sacca, and various “Staff members” on Signal. (Doc.
159-1 at 138.) Noland also acknowledged that he discussed
SBH business on Signal “from time to time.” (Id.) He further
admitted that he continued to use Signal after the TRO in this
case was issued. (Id. at 139.)

The parties disagree about the precise mechanism by which
the Signal messages were lost. The Individual Defendants
assert that they used Signal's “auto-delete” feature, meaning
messages would disappear from users’ devices shortly after
they were read by the recipient. (Doc. 276 at 1-2; Doc.
276-1 at 18-19.) The FTC sounds a note of skepticism about
the Individual Defendants’ use of auto-delete because the
Individual Defendants belatedly offered this explanation for
the loss of the messages “[w]eeks after admitting to deleting
the Signal apps.” (Doc. 259 at 11 n.5.) The FTC also considers
this explanation “implausible” for a variety of reasons (Doc.
277 at 4-6) but argues that, regardless of whether the auto-
delete function was enabled, the bottom line is that the
Individual Defendants caused ESI to be lost. (Id. at 4, 8-9.)

The Court agrees with the FTC that, for the purposes
of the threshold inquiry of whether any ESI was lost,
it is irrelevant whether the Signal messages were lost
in one fell swoop in August 2020 (when the Individual
Defendants deleted the Signal app) or whether the loss
occurred on a continuous basis from May 2019 through
August 2020 (due to the Individual Defendants’ choice to
turn on Signal's auto-delete feature). Regardless of how
and when it occurred, Signal-related ESI was lost. Cf.

DR Distributors, LLC v. 21 Century Smoking, Inc., 513
F. Supp. 3d 839, 931-33 (N.D. Ill. 2021) (“[A]utodelete
functionality is and has been a near ubiquitous feature in
programs and email services that produce ESI, leading to
a phalanx of publications warning litigators of the need to
clearly and adequately inform their clients to investigate
and turn off autodelete functions as part of their litigation
hold processes. It follows that in cases involving ESI, to
satisfy their preservation duties, parties must investigate
and disable autodelete functions on email accounts (client
and web-based) at the onset of litigation if those accounts
reasonably contain relevant information and it is reasonable
under the circumstances of the case to do so.... [P]arties
that ignore their obligations to reasonably investigate the
possibility of or disregard autodelete functions run the risk
of destroying relevant evidence and visiting prejudice upon
their litigation adversaries, thereby earning sanctions.”); The
Sedona Conference, The Sedona Conference Primer on
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Social Media, Second Edition, 20 Sedona Conf. J. 1, 90-91
(2019) (“A client's use of ephemeral messaging for relevant
communications after a duty to preserve has arisen may be
particularly problematic, as it would have the potential to
deprive adversaries and the court of relevant evidence.”)

2. ProtonMail

*8  The FTC asserts that it uncovered a May 2020 email
from Noland's ProtonMail account providing instructions for
declarations to be submitted to the Court in this action. (Doc.
228-2 at 3 ¶ 5, 8; Doc. 259 at 10 & n.3.) During meet-
and-confer correspondence in October 2020, in response
to questions about why the Individual Defendants had not
produced this email, the Individual Defendants’ counsel
admitted that Noland deleted it. (Doc. 228-2 at 29.) And
in their response to the FTC's motion for sanctions, the
Individual Defendants again admit that Noland deleted it.
(Doc. 276 at 3 n.3 [“Noland ... deleted at least one post-TRO
email from his new [ProtonMail] account....”].)

Given this backdrop, it is clear that ProtonMail ESI was lost.
Although the parties disagree about whether the loss extended
beyond the May 2020 email, it is undisputed that at least one
email was lost (although another version was found through

other channels). 8

8 The Court clarifies that, even if the FTC hadn't
proved the loss of any ProtonMail ESI, it would
impose an adverse-inference sanction based on the
loss of Signal ESI.

B. Duty To Preserve
Sanctions are available under Rule 37(e) only if the loss
of ESI occurred at a time when litigation was pending or
reasonably foreseeable. Fed. R. Civ. P. Rule 37(e), advisory
committee's note to 2015 amendment (“The new rule applies
only if the lost information should have been preserved in the
anticipation or conduct of litigation.... Many court decisions
hold that potential litigants have a duty to preserve relevant
information when litigation is reasonably foreseeable. Rule
37(e) is based on this common-law duty; it does not attempt
to create a new duty to preserve. The rule does not apply when
information is lost before a duty to preserve arises.”). Further,
the ESI must have been foreseeably relevant to the pending or
foreseeable litigation. Id. (“Courts should consider the extent

to which a party was on notice that litigation was likely and
that the information would be relevant.”) (emphasis added).

1. Reasonable Foreseeability Of Litigation

As the Ninth Circuit has explained, parties “engage in
spoliation of documents as a matter of law only if they had
‘some notice that the documents were potentially relevant’

to the litigation before they were destroyed.” United
States v. Kitsap Physicians Serv., 314 F.3d 995, 1001 (9th
Cir. 2002) (citation omitted). “This is an objective standard,
asking not whether the party in fact reasonably foresaw
litigation, but whether a reasonable party in the same factual
circumstances would have reasonably foreseen litigation.”
Waymo LLC v. Uber Techs., Inc., 2018 WL 646701, *14 (N.D.
Cal. 2018) (internal quotation marks omitted). The reasonable
foreseeability of litigation “is a flexible fact-specific standard
that allows a district court to exercise the discretion necessary
to confront the myriad factual situations inherent in the
spoliation. This standard does not trigger the duty to preserve
documents from the mere existence of a potential claim or the
distant possibility of litigation. However, it is not so inflexible
as to require that litigation be ‘imminent, or probable without

significant contingencies.’ ” Id. at *15 (quoting Micron
Tech., Inc. v. Rambus Inc., 645 F.3d 1311, 1320 (Fed. Cir.
2011)).

The FTC argues the Individual Defendants’ preservation
obligations arose in May 2019, when they became aware of
the FTC's investigation. (Doc. 259 at 14 n.7.) Alternatively,
the FTC argues the obligation arose no later than mid-January
2020, when they were served with the TRO. (Id. 14.) In
response, the Individual Defendants argue that, although
they learned about the FTC's investigation in May 2019,
they believed this investigation had concluded (due to the
FTC's rejection of Noland's offer to cooperate). (Doc. 276 at
2-3.) The Individual Defendants do not address the propriety
of continuing to erase Signal messages (and at least one
ProtonMail email) after the TRO and preliminary injunction
were entered. (Id.) The FTC replies that the Individual
Defendants have admitted, at a minimum, that they violated
their post-TRO preservation obligations, which encompass
the duty to preserve any pre-TRO communications that
were still available. (Doc. 277 at 4; see also Doc. 259
at 13-14 [“From the date of the TRO, Defendants had
an obligation to preserve their SBM-related Signal and
ProtonMail communications, both pre- and post-TRO.”].)
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*9  The Court concludes that the Individual Defendants’
document preservation obligations arose on May 29, 2019,
when the FTC responded to Noland's counsel's email by
stating that Noland “and the company should suspend any
ordinary course destruction of documents, communications,
and records.” (Doc. 259-1 at 44.) Although Noland contends
he subjectively believed the FTC's rejection of his offer to
cooperate signaled that the investigation against him (and
SBH) was closed, that was not an objectively reasonable
conclusion under the circumstances. Noland was aware that
the FTC had recently subpoenaed his bank records and
was aware that the FTC had unambiguously requested the
suspension of document destruction. Additionally, Noland
was aware that he remained subject to the consent order
arising from a previous FTC enforcement action, FTC
v. Netforce Seminars. (See generally Doc. 177 at 15
n.7.) It would be objectively unreasonable, under these
circumstances, to conclude that litigation is not probable
and that the retention of evidence is not required. Cf.

Blazer v. Gall, 2019 WL 3494785, *3 (D.S.D. 2019) (“The
clearest signal of impending litigation came when Blazer's
[attorney] ... emailed an explicit request to Sheriff Boll for
the production or preservation of any recordings of Blazer....
While defendants posit that [the] email was not worded
harshly enough to trigger a duty to preserve, the email's
courteous phrasing does not nullify its effectiveness as an

indicator of impending litigation.”); O'Berry v. Turner,
2016 WL 1700403, *3 (M.D. Ga. 2016) (“Here, the duty to
preserve the driver's log and additional PeopleNet data arose
at the very latest when Mr. Helms faxed a spoliation letter to
ADM[.]”); Sampson v. City of Cambridge, 251 F.R.D. 172,
181 (D. Md. 2008) (“It is clear that defendant had a duty
to preserve relevant evidence that arose no later than June
26, 2006, when plaintiff's counsel sent the letter to defendant
requesting the preservation of relevant evidence, including
electronic documents. At that time, although litigation had not
yet begun, defendant reasonably should have known that the
evidence described in the letter may be relevant to anticipated

litigation.”) (internal quotation marks omitted). 9

9 Indeed, a duty to preserve may arise even where

no preservation request has issued. Clear-View
Techs., Inc. v. Rasnick, 2015 WL 2251005, *1
(N.D. Cal. 2015) (“At times, a defendant's duty to
preserve arises when plaintiff's counsel provides
a defendant with notice to preserve relevant

evidence. However, a future litigant need not make
such a request....”) (footnote omitted).

At any rate, the availability of sanctions under Rule 37(e)
(2) does not turn on whether the Individual Defendants’
preservation obligations arose in May 2019 or January 2020.
It is undisputed that the Individual Defendants’ destruction
of evidence continued after January 2020—after this date,
Signal messages continued to be sent (and deleted), the May
2020 ProtonMail email from Noland to Mehler was sent and
deleted, and the Individual Defendants worked together to
delete the Signal app in coordinated fashion.

2. Reasonable Foreseeability Of The Relevance
Of The Signal And ProtonMail Messages

The FTC acknowledges that the relevance of the lost ESI
cannot be definitively ascertained (because it no longer
exists) but argues that, in such circumstances, the Individual
Defendants cannot assert any presumption of irrelevance.
(Doc. 259 at 16-17.) The Individual Defendants respond that
much, if not all, of the missing ESI is irrelevant. (Doc. 276
at 2-4.) First, they argue that the information lost when they
deleted Signal was limited to the identities and contact lists
of the persons with whom they communicated via the app
and that such information “is not relevant and certainly not
irretrievable.” (Id. at 2.) They also dispute the relevance of
their post-TRO communications (but not, it appears, their pre-
TRO communications) on the ground that “the overwhelming
majority of evidence” in this case is public. (Id. at 3-4.) The
FTC replies that the Individual Defendants do not dispute that
the deleted messages included discussion of relevant matters
such as SBH's recruiting focus and income claims and that
the Individual Defendants “do not get to pick the evidence
that they think is sufficient for the FTC and then destroy the
rest.” (Doc. 277 at 11.)

The FTC has the better side of these arguments. Noland
admitted that he discussed SBH business matters on Signal
“from time to time.” (Doc. 259-1 at 138.) Similarly, Sacca
admitted that he used Signal to discuss SBH business.
(Doc. 276-1 at 45.) This testimony, standing alone, strongly
suggests that the deleted ESI was at least “potentially relevant

to the litigation.” Leon v. IDX Sys. Corp., 464 F.3d 951,
959 (9th Cir. 2006). At any rate, “because the relevance of
destroyed documents cannot be clearly ascertained because
the documents no longer exist, a party can hardly assert any
presumption of irrelevance as to the destroyed documents.”
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Id. (cleaned up). See also Rasnick, 2015 WL 2251005 at
*8 (“[T]he law presumes that spoliated evidence goes to the
merits of the case....”) (internal quotation marks omitted).

*10  The lone deleted ProtonMail email that has been
recovered further bolsters this conclusion. In that email,
Noland asked Mehler to persuade SBH affiliates—that
is, potential witnesses in this case—to make exculpatory
representations about the purpose of the company, how
Affiliates earn income from SBH, the absence of
misrepresentations, and the like. (Doc. 228-2 at 8.) These

topics are relevant to this litigation. 10  This raises an
inference that other lost ESI addressed relevant topics, too.
Cf. Youngevity Int'l v. Smith, 2020 WL 7048687, *3 (S.D. Cal.
2020) (inferring spoliated text messages were relevant where
the messages “were exchanged during periods significant to
this litigation” and the text messages that had been produced
were relevant).

10 Courts have sharply criticized the practice of
secretly providing a script for third-party witnesses
to follow during depositions or when drafting
declarations. Innospan Corp. v. Intuit Inc., 2011
WL 2669465, *2-3 (N.D. Cal. 2011); Hogan v.
Higgins, 2008 WL 3200252, *3 (E.D.N.Y. 2008)
(where plaintiff's counsel wrote a detailed letter to a
non-party witness that set forth the plaintiff's theory
of the case and asked the witness to offer testimony
consistent with it, observing that “[t]he letter
is, conservatively construed, a blatant attempt to
coach a witness, and may reasonably be understood
as an attempt to persuade a witness to change
his testimony”). Although the Court reaches no
conclusions about whether Noland's May 2020
email to affiliates (via Mehler) constituted such a
script, the optics are concerning.

The foreseeable relevance of the Signal and ProtonMail
messages is also established by circumstantial evidence. For
example, the FTC has submitted evidence establishing that
the Individual Defendants’ pre-May 2019 communications
via WhatsApp and iOS (on the SBH Leadership Council
group chat and more generally) covered a variety of
relevant topics. Then, in May 2019, almost immediately
after learning they were under investigation by the FTC, the
Individual Defendants started using Signal and ProtonMail
and encouraged others to do so as well. Starting at the exact
same time, the Individual Defendants’ WhatsApp and iOS
communications, on relevant topics or otherwise, dwindled

to almost nothing. The reasonable inference to be drawn
from these undisputed facts is that the Individual Defendants
continued their discussions of relevant matters on Signal and
ProtonMail after switching over to those apps. The alternative
inference—that the Individual Defendants simply stopped
communicating about anything related to their business on
any text-messaging platform, at the same time that they
installed an encrypted messaging service for the purpose of
discussing “anything sensitive” and “important matters”—
strains credulity.

The FTC has thus carried its burden of showing the
reasonably foreseeable relevance of the destroyed ESI to this
litigation.

C. Reasonable Steps To Preserve
The parties do not dispute that the Individual Defendants
failed to take reasonable steps to preserve the deleted
communications. The Individual Defendants admit that they
“uninstalled the Signal messaging application just prior to
having their phones forensically imaged” (Doc. 276 at 1); that
“Noland did not preserve some emails from an account that
was created after the temporary restraining order” (id.); and
that “the un-installation of Signal was intentional” (id. at 4).
(See also Doc. 259-2 at 2 [Receiver's Declaration].).

These admissions, coupled with the evidence outlined
above, establish that the Individual Defendants failed
to take reasonable steps to preserve the Signal and
ProtonMail messages. This is true irrespective of whether
the messages were lost because of intentional deletion,
through the intentional use of an auto-delete function, or

some combination thereof. Cf. Paisley Park Enters., Inc. v.
Boxill, 330 F.R.D. 226, 233-34 (D. Minn. 2019) (“There is no
doubt that Staley and Wilson are the types of persons likely
to have relevant information, given their status as principals
of RMA and owners of Deliverance. Nor can there be any
reasonable dispute as to the fact that their text messages
were likely to contain information relevant to this litigation....
Thus, the RMA Defendants were required to take reasonable
steps to preserve Staley and Wilson's text messages. The
RMA Defendants did not do so. [They] did not suspend the
auto-erase function on their phones ... [and it] takes, at most,
only a few minutes to disengage the auto-delete function on
a cell phone.... Failure to follow [such] simple steps ... alone
is sufficient to show that Defendants acted unreasonably.”);
Youngevity, 2020 WL 7048687 at *2 (“Defendants’ failure
to prevent destruction by backing up their phones’ contents
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or disabling automatic deletion functions was not reasonable
because they had control over their text messages and should
have taken affirmative steps to prevent their destruction when
they became aware of their potential relevance.”).

D. Replaceability
*11  The next question under Rule 37(e) is whether the lost

discovery “can[ ] be restored or replaced through additional
discovery.”

The FTC argues that the lost ESI is irreplaceable, because
the deletion of the messages and Signal app “leaves no
way to recover them,” and further argues that although the
FTC and Individual Defendants’ counsel worked together
to attempt to retrieve the missing materials, those efforts
were unsuccessful. (Doc. 259 at 17-18.) The Individual
Defendants do not dispute these points, acknowledging that
the “forensic expert attempted to recover the Signal data
and could not.” (Doc. 276 at 2.) Of note, the Individual
Defendants’ counsel contacted 22 persons affiliated with
SBH and asked them if they had any ProtonMail or Signal
communications with the Individual Defendants. (Doc. 259-1
at 46-61.) The 10 responding parties reported that they did
not have any ProtonMail or Signal communications with the

Individual Defendants on their devices. (Id. at 49-59.) 11

11 The Individual Defendants argue that these
persons’ failure to identify any responsive Signal
or ProtonMail communications “supports the
individual defendants’ position that they were
using the auto-delete feature, and did not
intentionally (or in actuality) destroy relevant
evidence they were under a duty to preserve.” (Doc.
276 at 2.) This argument is unpersuasive. The
responding persons did not uniformly assert that
they had been using the auto-delete feature, instead
often stating, without elaboration, that they simply
did not have any records of communications
with the Individual Defendants in their Signal or
ProtonMail platforms. (See, e.g., Doc. 259-1 at
49.) Further, only 10 out of 22 persons responded
—the parties and the Court thus remain unaware
of whether relevant communications might be
found on the remaining 12 persons’ devices.
Finally, many of the relevant communications
likely would have been exchanged between
the Individual Defendants. That the 10 persons
who responded had no relevant messages says

nothing about whether there may have been
relevant communications between the Individual
Defendants.

The Court finds that the lost messages cannot be restored or
replaced through additional discovery.

E. Finding Of Prejudice Unnecessary
The FTC seeks sanctions under Rule 37(e)(2). (Doc. 259
at 13-17.) That provision, unlike Rule 37(e)(1), does not
require a finding of prejudice to another party from loss of
the information: “Rule 37(e)(2) does not require that the court
find prejudice to the party deprived of the information. While
the common law spoliation tests often required a showing of
prejudice for the types of severe sanctions covered by Rule
37(e)(2), the Advisory Committee determined that there was
no need to require a specific showing of prejudice once a
finding of intent to deprive had been made.” 1 Gensler, supra,
Rule 37, at 1203.

Thus, the Individual Defendants’ argument that the FTC has
not shown it was prejudiced by the loss of information (Doc.
276 at 3-4) is unavailing. Rule 37(e)(2) does not require a
finding of prejudice “because the finding of intent required by
the subdivision can support not only an inference that the lost
information was unfavorable to the party that intentionally
destroyed it, but also an inference that the opposing party was
prejudiced by the loss of information that would have favored
its position.” Fed. R. Civ. P. 37(e), advisory committee's note
to 2015 amendment. The Court addresses potential prejudice,
however, when discussing the appropriate sanction.

F. Intent To Deprive

i. The Parties’ Arguments

*12  The parties dispute whether the Individual Defendants’
use of Signal and ProtonMail, and subsequent concealment
and deletion of Signal and ProtonMail communications,
constitute sufficient evidence of intent to deprive the FTC
of these communications. (Doc. 259 at 15-16; Doc. 276
at 4.) The Individual Defendants assert that they switched
from WhatsApp and iOS to Signal in May 2019 for an
innocent reason—to avoid the hacking, eavesdropping, and

infiltration efforts of former SBH associate Luke Curry 12

and “a small group of saboteurs.” (Doc. 276 at 3.) 13

The FTC argues this explanation is implausible. (Doc.
259 at 8 n.2.) The FTC's investigator ran searches in the
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Individual Defendants’ document productions and found no
communications suggesting that the Individual Defendants
were concerned about hacking or other interference from
Luke Curry in or around May 2019. (Doc. 259-1 at 21-22
¶¶ 35-37.) Further, when later asked about the motivation
to install Signal, Harris did not mention Luke Curry or any
other specific hacking concerns—instead, he more generally
stated that the Individual Defendants “wanted to make sure
we had whatever was the most secure at the time to be able
to – sometimes we send things like a copy of a driver's
license or someone asks for a Social Security number or
we send pictures of our kids and things like that.” (Id. at
147-48.) Harris did, however, recall that at an unspecified
time Noland raised concerns that the company and Noland's
personal phone were being hacked and mentioned that Luke
Curry or his associates were responsible. (Id. at 148.) Sacca
testified that he began to have concerns that his phone was
hacked as early as 2016 or 2017 and that he was the person
who strongly urged additional cyber and in-person security
measures in light of the Luke Curry imbroglio. (Doc. 276-1 at
46-47.) Lina Noland also testified that hacking concerns tied
to SBH's problems with Luke Curry motivated the installation
of Signal. (Doc. 276-1 at 29-30, 32.)

12 The Individual Defendants obtained, by default,
a preliminary injunction against Curry in Nevada
state court in December 2018. (Doc. 276-1 at
53-55.) The preliminary injunction prevents Curry
from advertising, promoting, or selling SBH
competitor products; advertising, promoting, or
selling SBH products; and making or disseminating
disparaging remarks about any aspect of SBH,
including SBH personnel. (Id. at 54.)

13 During his December 2020 deposition, Noland
provided the following explanation for why he
chose to install the Signal app in May 2019: “Best I
can remember, we were being – we were being – we
were being attacked by different people that Luke
Curry was stirring up, and it seemed to be some
hacking going on. So we wanted to be able to try
to help, you know, secure some of our messaging
with the different attacks that were going on.” (Doc.
259-1 at 136.) Noland continued: “Like I said, that's
when we started noticing some issues that were
going on with our phones. It seemed like – it just
started ramping up more and more. We thought it
was going to die down once we sued Luke in the
Nevada court. We thought that that would – and

he had a temporary restraining order on him, and
then he had a preliminary injunction on him from
the Nevada state court.... So we thought, with those
measures from a judge – from a state judge, that
maybe that would quiet some of that noise down,
and it seemed to for a little bit period of time,
and then it started to ramp back up. And then it
looked like, as we got into the spring, the attacks
started to ramp up.” (Id. at 137.) Noland testified
that the same reasons motivated him to start using
ProtonMail. (Id. at 140-41.)

As for Noland's failure to disclose his ongoing use of Signal
and ProtonMail during his February 2020 deposition, Noland
contends that he was attempting to provide this information
when he was cut off by the FTC's counsel. (Doc. 259-1 at
141-42.) The FTC asserts that this explanation is implausible.
(Doc. 259 at 12.)

As for the Individual Defendants’ deletion of the Signal app in
August 2020, they contend it was justified because they didn't
want the FTC to learn the names of the individuals who have
been donating to their legal defense in this case. (Doc. 276 at
1-2; Doc. 259-1 at 140, 148; Doc. 276-1 at 50-51.) The FTC
argues this explanation is implausible because “Defendants
do not explain how a mere list of contacts and a phone
log would somehow have revealed to the FTC who donated
money to them.” (Doc. 277 at 7.) Further, the FTC argues,
at other points in this litigation the Individual Defendants
have represented that they don't know the identity of their
donors, so it is inconsistent for them to aver that they don't
know their donors’ identities while simultaneously positing
that they needed to delete Signal to protect those unknown
persons’ identities. (Id. at 7-8.)

ii. Analysis

The FTC has easily carried its burden of showing that
the Individual Defendants acted with the intent to deprive
the FTC of the information contained in the Signal and
ProtonMail messages. The most decisive factor is the timing
of the installation and use of Signal and ProtonMail. The
Individual Defendants installed these apps in late May
2019, one day after Noland discovered the FTC was
investigating him and SBH. The Individual Defendants would
have the Court believe this timing was a coincidence—
they happened to install elaborate encrypted privacy-focused
apps immediately after discovering they were the subject
of an FTC investigation because, around that same time,
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they noticed hacking attempts from Curry and his fellow
“saboteurs.” This explanation is incredible. Apart from the
Individual Defendants’ testimony, there is no documentary
or other evidence supporting the notion that the Individual
Defendants were being hacked at this time. (Doc. 259-1 at
21-22 ¶¶ 35-37.)

*13  The plausibility of this explanation is further
undermined by Noland's failure to disclose the existence
of the Signal or ProtonMail accounts during his February
2020 deposition, despite being asked targeted questions on
this exact topic. If the switch to these accounts was part of
an innocuous effort to avoid hacking, Noland could have
easily said so. His failure to do so raises the inference
that the motivation for switching to the accounts was more
nefarious. Herzig v. Ark. Found. for Med. Care, Inc., 2019
WL 2870106, *4-5 (W.D. Ark. 2019) (concluding, where the
plaintiffs “install[ed] and [began] using the Signal application
on their mobile devices” after the dispute arose, and used
the Signal application to engage in “numerous responsive
communications with one another and with other AFMC
employees,” yet provided an “initial misleading response ...
that [they] had no responsive communications” and “did not
disclose that they had switched to [Signal] until discovery
was nearly complete,” that the plaintiffs had engaged in
“intentional, bad-faith spoliation of evidence” that constituted
“an abuse of the judicial process” and “warrants a sanction”).

The Court also rejects the Individual Defendants’ proffered
justification for Noland's failure to disclose the Signal and
ProtonMail accounts during his deposition (i.e. he was
confused and/or got cut off by the FTC's counsel). The
deposition transcript contains no evidence of confusion or an
interruption, Noland also failed to disclose the accounts in
response to a later question about encrypted communications,
and Noland made no effort to correct the transcript after the
deposition was complete.

The content of the ProtonMail email from May 2020, which
the FTC lucked into discovering despite Noland's efforts
to destroy it, serves as further circumstantial proof that the
Individual Defendants’ evidence-destruction efforts were not
innocuous. 1 Gensler, supra, Rule 37 at 1202 (“[A] court can
find intent to deprive based on circumstantial evidence.”). As
discussed elsewhere in this order, the May 2020 email can
be construed as an attempt to shape the testimony of third-
party witnesses on the key disputed issues in this case. If
the evidence being destroyed was potentially harmful to the

Individual Defendants’ case, it is reasonable to infer that their
motivations for destroying it were not innocuous.

Finally, the coordinated deletion of the Signal app from the
Individual Defendants’ phones in August 2020, just as the
phones were about to be turned over for imaging, is the pièce
de résistance. Notably, the Individual Defendants took this
step without the knowledge or approval of their counsel. This
was an outrageous maneuver that raises a strong inference of

bad faith. Cf. Ala. Aircraft Indus., Inc. v. Boeing Co., 319
F.R.D. 730, 746 (N.D. Ala. 2017) (“No credible explanation
has been given as to why they departed from the ... protocols
and intentionally deleted Blake's information.... This type of
unexplained, blatantly irresponsible behavior leads the court
to conclude that Boeing acted with the intent to deprive....”).

This inference is not undermined, in any way, by the
Individual Defendants’ proffered justification for their
coordinated deletion effort (i.e., they wanted to prevent the
FTC from learning the identify of their donors). As an
initial matter, this explanation makes no sense. If, as Noland
testified, the Signal app was set on “auto-delete,” then the
only information the FTC could have extracted from the
Signal apps on the Individual Defendants’ phones was their
contact lists and call logs—the content of any messages would
have already been deleted. But seeing a contact list and/or
call log would not, on its own, tell the FTC anything about
which of the Individual Defendants’ contacts were donating
to their legal defense. Further, the Individual Defendants
have asserted ignorance as to these persons’ identities. If
the Individual Defendants are unaware of this information,
how could the FTC have gleaned it from a mere examination
of their call logs and contact lists? More important, putting
aside these logical contradictions, the Individual Defendants
“donor protection” defense fails for the more fundamental
reason that they were not entitled to take it upon themselves
to delete the entire Signal app (which contained at least
some discoverable, relevant information) simply because they
didn't want the FTC to have access to other non-privileged
information that might be found in the app.

G. Adverse Inference
*14  The FTC seeks an inference that the spoliated evidence

is presumed to be unfavorable to the Individual Defendants.
(Doc. 259 at 19-20.) The Individual Defendants object to
this adverse inference as “yet to be articulated.” (Doc. 276
at 4.) They also assert that the FTC's motion goes to witness
credibility more than the loss of potentially relevant evidence,
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so the FTC's interests can be vindicated through cross-
examination rather than an adverse inference. (Id. at 3-4.)
Finally, they emphasize that the prejudice to the FTC is
minimal because “this case concerns claims of false and
misleading marketing and a fraudulent compensation plan”
and “the overwhelming majority of evidence in this case is
public knowledge or in the FTC's possession.” (Id. at 4.)

It is true that “the severe measures authorized by [Rule
37(e)(2)] should not be used when the information lost
was relatively unimportant or lesser measures such as those
specified in subdivision (e)(1) would be sufficient to redress
the loss.” Fed. R. Civ. P. 37(e) advisory committee's note
to 2015 amendment. Nevertheless, the Court concludes that
the requested adverse-inference sanction is appropriate. As
explained above, it is likely that the deleted Signal and
ProtonMail communications addressed matters relevant to
this litigation. Further, the Individual Defendants’ conduct
violated not only Rule 37(e), but also the MIDP (Doc. 14 at 8);
the TRO (Doc. 38 at 21), and the preliminary injunction (Doc.
109 at 17). These violations raise the possibility of Rule 37(b)
(2) sanctions, including the drawing of an adverse inference.

See generally Nyerges v. Hillstone Rest. Grp. Inc., 2021
WL 3299625, *8-17 (D. Ariz. 2021).

To the extent the Individual Defendants’ position is that
the relevant evidence they destroyed in violation of the
Court's orders was insufficiently prejudicial to warrant an
adverse-inference sanction, this argument lacks merit. The
information lost does not appear to have been “relatively
unimportant” and lesser remedies would be insufficient under
the circumstances. Indeed, courts have suggested that even
stronger sanctions than those sought here by the FTC may
be permissible to address analogous misconduct. See, e.g.,

WeRide Corp. v. Kun Huang, 2020 WL 1967209, *9 (N.D.
Cal. 2020) (“The amount of spoliation that AllRide concedes
is staggering. AllRide admits that it kept its company-wide
policy of deleting from its server all emails older than 90
days until months after the preliminary injunction issued ...
and that its employees began communicating with DingTalk's
ephemeral messaging feature after the preliminary injunction
issued. Based on these undisputed facts, the Court finds

it appropriate to issue terminating sanctions.”); Paisley
Park Enterprises, 330 F.R.D. at 233-34 (“Failure to [turn
off the auto-delete function] ... alone is sufficient to show
that Defendants acted unreasonably. But that is not all the
RMA Defendants did and did not do. Most troubling of
all, they wiped and destroyed their phones after Deliverance

and RMA had been sued, and, in the second instance for
Wilson, after the Court ordered the parties to preserve all
relevant electronic information, after the parties had entered
into an agreement regarding the preservation and production
of ESI, and after Plaintiffs had sent Defendants a letter
alerting them to the fact they needed to produce their text
messages. As Plaintiffs note, had Staley and Wilson not
destroyed their phones, it is possible that Plaintiffs might have
been able to recover the missing text messages by use of
the ‘cloud’ function or through consultation with a software
expert. But the content will never be known because of Staley
and Wilson's intentional acts.... This is even more egregious
because litigation had already commenced.”). Accordingly,

a general adverse inference is proper. Cf. Moody v. CSX
Transportation, Inc., 271 F. Supp. 3d 410, 432 (W.D.N.Y.
2017) (imposing adverse inference sanction when evidence

was spoliated with intent to deprive); Ala. Aircraft, 319
F.R.D. at 746-47 (same).

*15  Finally, the Individual Defendants suggest that this
matter “can better be addressed through an evidentiary
hearing.” (Doc. 276 at 1.) However, the Individual
Defendants make no effort to identify the evidence they
would attempt to submit during such a hearing or explain
how it would differ from the voluminous evidence already
submitted by the parties in relation to the FTC's motion. No
evidentiary hearing is required in these circumstances. Cf.

Paladin Associates, Inc. v. Montana Power Co., 328
F.3d 1145, 1164-65 (9th Cir. 2003) (“Paladin is correct that
Rule 37(c)(1) permits a court to impose sanctions only ‘after
affording an opportunity to be heard.’ However, conforming
to the rule does not require an evidentiary hearing in every
case.... Here, Paladin received notice of the possibility of
sanctions when MPC filed its motions for costs. It was
afforded the opportunity to respond, and did indeed do so
by filing a responsive brief. Given that the issues were such
that an evidentiary hearing would not have aided its decision
making process, the district court did not abuse its discretion
in proceeding without an evidentiary hearing after briefing.”).

Accordingly,

IT IS ORDERED THAT the FTC's motion for sanctions
(Doc. 259) is granted.

All Citations

Slip Copy, 2021 WL 3857413

ACC CLE MATERIALS 165

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibad5c2a0f43411ebbcb9b36b4e1be211&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054228391&pubNum=0000999&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054228391&pubNum=0000999&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4e14b420866511ea90c4ecc2e1f3ae4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050834040&pubNum=0000999&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050834040&pubNum=0000999&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8ddcfdf03fbd11e987fd8441446aa305&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047689013&pubNum=0000344&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_344_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_233 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047689013&pubNum=0000344&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_344_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_233 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3b62c9809f1c11e7ae06bb6d796f727f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042666527&pubNum=0007903&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_7903_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_432 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042666527&pubNum=0007903&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_7903_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_432 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042666527&pubNum=0007903&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_7903_432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_7903_432 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I62932820056011e792ccd0392c3f85a3&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041191632&pubNum=0000344&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_344_746&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_746 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041191632&pubNum=0000344&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_344_746&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_746 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I44fff7b089d711d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I44fff7b089d711d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d93d138af2f8466887ad4b213f97152a&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003343944&pubNum=0000506&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_506_1164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1164 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003343944&pubNum=0000506&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=RP&fi=co_pp_sp_506_1164&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1164 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR37&originatingDoc=Ic605b2e00a2611ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


Federal Trade Commission v. Noland, Slip Copy (2021)
2021 WL 3857413

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 14

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.

ACC CLE MATERIALS 166



����������	���
� �
������������������������������������������
 �!����� ���������"��#$���%��$� 

���
�	���%��$� �#��#$��%�!��%��$� &%���'%���()�)�*)���+�*���+��*,-(�
����.��
 �!�.%�� �,�$(��,��&���(���)� ���

//0�1232�454�67057819:;<=�>;2�?@�AB2C21=D@?E�3@A@?3�?@�AB2F���*����+�G #����F���!H� �)�������I�%�����J���� K�����������LMNOPMGMO�NP�NQL��FONLI��NGNL���P�MN�PR�G

LGS��RPM�NQL��OTNQ��OM��ON�3UVWXYX�>ZUW[�Z\�1]̂[X_�3[̀[Xa2b��)�cdefgh�ij�klfmmne�� #��������%���������o�$���H ��o��o� �
�������� ����) cgpqrs�tnhfufrnl�kgegldh�vdhhdug�� #��������%�����o� � ��
���������w������!��������H ��o�x� ��tnhfufrnl�kgegldh�iuylggz{||f|rder�{rrnlegs�kgegldh�}gl~q|nez�trqdlr�{j�t�fr�z������nmglr��j��fe�|dsj�b�vfhhfd��vj��gu�gl�o�$�����H ��o�o� �����F�x�L�#$����S�#�$�R�������������d�fuq|�uqlfdgjb��+�J��NO�L�MLQF��O�N���$��� ��������
�������o�������� ����+ w��# ������%� ��� � ����������%���������� �����!
� �����-���������%��%� ���#������%�
���o��������� ��K�%$�����
 ���$�#��������%� 
� ����%����������������

$�%�H�$��K��o�����x� ��
 ���%����%� �������
 �%�����#�������o� %��������!!���������)��������)��w���� ��
�%���������
 ���$�#��-������������
� ����������� �����d�fuf���������% �H����� ��������������o�%������#H��x�����x����������x��%�������#���������� ������������%�� ����o��

��$���w��� ���%���$K��x� �����x��� �������x����������%����%��% ����%��������������H�� �%��
 �
����������o�$�x��w����%$�������$�K���x����H ���� �$��� ��� �����o� �$������#��� ��$$�%��%����H$��o��� ��-������������������ ���������x� ��x���H$������������w��%�������������x��� ��%��%$���������������� ��K�%$�����
 ���$�#��
 ���%�������%�!!���%�����������$������������%����o �!�%�!
�$$������%$��� ���������������x� ��
 ���%����%� ����������

$K����������!!������o� %�!����
 �%�����#��D
�������� ��
���������!���o�%�� ���������$$��
�� !�%����%�$���� �������H �����O��J���� K���*+�����
��������%%��������%����%���#�����������o������o��
�������o� ��#����H����� �������%��� ��������������H����� K�!����
�K!��������� �o� ����H���o����o�o� ��#��#��� �!�����oo�%��$������ �� ������%� ��#��� �!����H���������N����%%��������������o� !���
�������� �� �"� � ��N��!�����
���������%��
 �����������% ��� K������"��� �$�������$��N��!��������!�!H� ��o�������%��#�������F�x�� ���� �����������H�����
�������"��� �$�������$�o� ����K�� ���Q��%����$����x������������%�����$�����M��N��
� o����J ���
����������� !����o�������� ���O��x�����%��������������%�!
��K�x��$��%����%��������� ��$��������#�������o�x����x� ��� !����-��������H$��
�K!�������G��
� ���o�������������#�������������� ��K��
 �
� �����$���� �%��������#���-���������� �x��%��x������������G$$�R� ��#��"��� �$�����G �������#� ������ ��������� !�������#���� ���N���$���� �b��*�H�#���HK������# �%�������%$��� ������������ �$�G!� �%���%�!
������!�����
����H$K��$$�#�$��
�K!��������o� ��#��#��� �!�����oo�%��$������!
�����������������!���#�!�����������o�$$���o� !������%��%� ���#���K���%��
�K!�����!����HK��
������N���$���� ����%������������������ !�������������N��!����������o������������%�!
��K���"��� �$�������$�������%����%������������#�����o� �����
� 
�����o����� !����#��������� ������!�#��������o���K�
�K!�����!����HK������
�������!
��K�� ���K��o������H����� ���������K��!
$�K���� ��oo�%��$��o���o� ��#��#��� �!������N���-���������� �����#��������$�����o� !������%��%� ���#��%��
�K!����������#� ��x� ������ �%�������� ���������������#������������#�$K�%��o�������$����������������%�������x������K������� �������
������!
$�K����x���!�#���H����$
o�$����
 ������#����� �-���������o� !�������M��
������x� �����H�������� �%�$K����N��!����N��!���������������%�����$��$������� ���x������� �%�
�������o�����-���������� ��������!��������� �
������oo�%� ��� ��!
$�K�������
� ���o������������#������
��*

P���� %���+����*+������%�!
��K���$���� �$K���H!��������
 �$�!��� K� �
� �����������%� ����������L�%���#����!!���������R� !��������%$����#�%� �����-��������H$��
�K!���������G�%�
K��o����� �
� ��x�����!�$�������$K���H!�������������O��� ��$M��������� ��%���x��%���!!������$K�H�#�������������#������������� !������������%����-���%����o�����
�K!�������
�%��$ACC CLE MATERIALS 167



����������	���
� �
������������������������������������������
 �!����� ���������"��#$���%��$� 

���
�	���%��$� �#��#$��%�!��%��$� &%���'%���()�)�*)���+�*���+��*,-(�
����.��
 �!�.%�� �,�$(��,��&���(���)� ���

�#�����%����%���#������������#������/� ��#�����$�����01��
������2��$$����������� ���/��������$$�/������� ��
������������-���������� ���3��4���!0� �������*+�������� ��%�������������!!����
� ����������+����������5�*+�����!�����#
 ���%������2	67$$�2�$��� �$��������������������#������%����%�������� �������
� ��������2�"� � ��8��!������������21�
�1!��������!
$�1�����2�2� ��#��#��� �!�����������1�
�$���%�$�9����%��� �0�������!����01������
�������!
��1�� ��1��2������22�$���������%��:���� 1������*������������� !����/����� ���1�2������2������
�������!
��1����0�����!
 �
� $1��%%�������2� ��������%� 
� ����0��;���� ��#�������!��
� ������� 68��� �%� �������$����%$����0�������0��$�!��������/ ������-���������� �����������!���#� ���2������
������!
��1<��2� ��#���22�$�����������!�!� ����!��� ��������2��������� ���/��%����%�����������������������������0 ����/�����22�%� �������!
$�1�����2������
�������!
��1�����������0����� ����6�7

���*������8���%�!
��1���%$��������
 ���%��������%�!������
�%�2�������������%����
� �# �
���������# ��������������1�/� �
 ���%����2 �!����%$��� ��01��������� ��1�%$�����
 ���$�#������%���������������/� ;�
 ���%���2����� ��1��
 �
� ���������%�
�������2�$���#�������3��7�#����������**��������������������2�$�����
�����������;��#���2� %�!�����2�������!!�������� �+����������55�*����=0>�����*+���=�>����������������������?��� �%����� ��2� �����@���� ��?��� �%���2���%��#����8����%�� ����
�������� �%�!!����������2�����#��� ����/���%��%$����������������!!��������$��0����2� %����
�������� ���

��$������������ ���2�7

��$��2� �������A����� %����/��%�� ���%����������#��� ���<��2�����#��2���/���� ��2��������� ��1�%$�����
 ���$�#��+���B��������������*���������0����# �������������
 ���$�#�����������

$1�6C�D�������A��������������%�!!���%�������/� ��!���01��22�%� �������#��������� ��
����0$��2� ��� �%���#��
����<���%��������� ��
��������$�#�$�����%��������2� �������!
$�� ��������������%�!!���%�������/� ����������E%$����<��<6�FGHI�������)��8���%�� �� ��������������%%�
���#�
�������� �<�%$��!�2� ��0 ���� ��

$�%�������2�����
 ���$�#��/��$����%�� �#���

� ��%��$���!���#�!��������#�� ����
$�������2�%�������% ��������0 ������6J�����2���$��%��6�4����#�������
����<��%�����$��������� ���/����22�%��$����%������������� !�������
 ��������������� ���2�7

��$�� �!�������������?��� �%����� ���������������� !���������2�/���/���9����/����������6%��� �$�# ��
6�%��$��0�!�����K����%��%$����#�2������������%�� ������������������/� ;�
 ���%����%� ����6��������

$�%�0$�������!����� �������!!����������������� ��+����������5�*+���6�FGHI������������������� LLB��� �$�M�$���2�N�����%��)���
 ������������6����
 ���$�#���2���/����������������$$�0��#��� ����01�����
 ��%�
$����2����%�!!���$�/�������1�!�1�0������ 
 �����01�����%�� ����2����������������������$�#����2� �����������A
� ���%��6�8������� ��1�%$�����
 ���$�#����������$������2�����
 ���$�#���2� �%��2�������$�%�!!���%�������;��/���������%�!!���$�/����:��@�#!� ��N�����%��5������=�%4��#����� ������+�>��K���
� 
������������%�� �#��2�$$�����2 ��;�%�!!���%������0��/�������� ��1��������� �%$������������� �01�
 �!����0 ���� �
�0$�%����� �������������0�� ���%���2�$�/�������!����� �������2������%���8��
 ���$�#�� �%�#��J��������������$�#�$�����%��� �����%�%1��� ����
�0$�%�����������������%������%��� �����%�%1���
�����
�������$�/1� <��0���#�2�$$1���2� !���01�����%$������7��/���������$����8� !����OPQRRST����UVWXSG�YXQXSZI���)�����������)�=����>	�68���$�/1� �%$�����
 ���$�#�� �����������������2� ���������%��������%�����$� ����;��/��$$������ �$������������%$����<� �������2� ����;��#� �
 ������������2�����
 �2�������$�!�������������0��%�  ��������6�7������[WZ\SP����UVWXSG�YXQXSZI���)���������������=��*+>��/�� �%�#��J�������
� 
�����2�����
 ���$�#�����0��6�����%�� �#��%$���������!�;��2�$$����%$��� ��������� ���� ��1��6�8���� ������$��2� �����
 ���$�#������$��#�0���� �%�#��J���01�������� �������]̂ VX����_TQ̀ab̂PVI������������+����*�=����>�=
 ���$�#��6���2��������
���������%�����1������������� ����������!����� �������2������%����2����������2�
� ����������#;��/$��#���2�����$�/������;�$$����������
 �%��%���/��%����������%��%�����$1�0����2�$1����� ����$1�����$����2�/����2 ���2 �!����%����-���%���� ������

 ����������2����%$��� �6>��7�!�����$1�%�!
$�%���������������

$�%�������2�����
 ���$�#��� ���/��������%$����������%� 
� �������/��%��������� 1�������� ��2�%��$�% ���� ���2�����9����$�/����������������������$c�0����������� ���������!������������
 ���$�#���

$����/��������%$����������%� 
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���������)�=N?�
��>��
��������2� �!����!�������
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����"��������&%�&�%�#�"���"��!����#�)�����)�����"%��������#������F�%1����!��#�1�"�%�1�#&�1"�%�#��HII�c9NN�LK�J=Mk�9T�<I_7:=NO�����������$�������R�����%������SCf;�>I�l>?;@�Yi>k�Him79I;?�noIp7?>I;MqO��-�������������-��-��R�#���%������SC�f;�>I�l>?;@�Yi>k�Him79I;?NO�����������������$�R�����%���$$�SC�6;=MI@�HM?MIN�LK�f;Mr̂�g:@K�9T�sI?_NMI>NO���$������������������R����%���$$-S��V�����1�����&%�������!��!�%��4����"��!�%1(����#!�&%"�%U�����#�����gIL=̂̂�D�&"�#���(%��1�5����E#���1(#�"1�%1(���!��#�1�"�%�1�����������"#�"1�%1�%�%��"��D����������%1#�"1��&"#��"��#��"1��%1�%(����������!�"11����%#&��#��������"&�#�("%1���%1�����Q/�%�4����%�A�%1��#�%("�%�1����������%���!"��4�%1��!�1��1��"��%�������%#�&"#��&"1�D���#�������#%1(������#�"���%(���!"�����#��� &&���%1(�4��A����"�������"1�������"4�&�1#%���"�%�1���������G��"���%1"�4���/�%��)�1�#��������gIL=̂̂�%���!��1(���#�������#�"D�%#�%1(�"����1�4�&�%�1��!�%�%��(��%1�"�#%��"�%�1�A�����D���������G�&��%���"1������&��!��"�%�1�"##������"�����4�"����"��4���!��#�1�����
%)%�"��4��A��1����1�����"&��"1����&%���%1���%#�&"#��A�����������&%�&�%��#������"��!��������������oIp7?>I;Mt���"�����&��!��"�%�1��A%������&�1#�1�����"1��G�&��%���"##���%1(�!�%�%��(���&"1�A"%�������"����1�4�&�%�1��!�%�%��(��%1�"���"����!��#�1�"�%�1�&�1��G�A���������#�DF�&��)"������������A"%����&�1&��1#�)"����#����%1����#���������&��!��"�%�1���-�������"���-��-���V��"�#��1����1�����"&�oIp7?>I;ME#�������������%1(���"�������G�&��%���&"1�&�1���������"##���%�1����"����1�4�&�%�1��!�%�%��(���1�4�"#����)"����#�#�(��("D������)����#����&�1&��1��������&��!��"�%�1��f@K�"���-��2�3��������%1#%#�#���"�������"��!�%�%��(���"A�"�#��&��"��#�"�7>=_?�T?b=I�!��#�)!�%�1����!�%�%��(���&%�%1(�J:I;O�$$��������$���\��)%#��"�#���"��!%1%�1�� ��%##���%1�J:I;�A"#�A���������������1�"1�#E�"����1�4#�A����"&�%1(�%1�����&"!"&%�4����!����##%�1"����("��"��%#��#]��"��%#��A����������"����1�4#�A����!���%�%1(���("��"��%&���A�%&��%#�!�%�%��(�������1�1���("��D�#%1�##�"��%&���A�%&��%#�1���!����&�����f@K�"����������R1��%1(��"��[2%3��"�!��#�1��%��#�"��"A4�������"��%&���������%#�"���D���"D���!��#�)!�%�1���"�������"A4���%#��%����u"#�#�&�E����(%���u��("��"��%&�E[S���������G��"!��"��#����)������1��)"�B"D���"1��1"���A�!�%1&%!���%1�J:I;����"�(�����"��[2A3�����"1�"����1�4�&�%�1�����"�%�1#�%!��G%#�#�&�))�1%&"�%�1#�)"���%1�����&�1��G�������"�����"�%�1#�%!�"���7>=_?�T?b=I�#�DF�&���������!�%�%��(��[�Z�%#�"�(�)�1���%��&��4�&�1��%&�#�A%������&"#���"A�2$3� ��������%��1�%"�4���"�%1(��������E#�&��1#���"&B1�A���(�����"��#�!!��##%�1�A"#�;9M�"���)��4�����"�D��"&�����&��1#��E#����4������4"��4�������������#���&���#��"1��"�(���������A%#��%1��%#�D�%��#��1�"!!�"���\��"!!�"�#�����"���"D"1��1�������!�#%�%�1�"����"��"�(�)�1��2��3�V��#���##���"����������%1(����"4�#������1���D��%1���!������"#�&"����D�"1&���"!!���"�����"�������#��"D�����#�%)�14�D4�����5�����"����1�4#"#�A����"������!�������#�))"�%U���%1������e5����)��v�������!���#��Z����%#��%&��&�������)"%1#���#!�1#%D������������)%1%1(�����"�)%##%D%�%�4���"14���#�%)�14���"��)"4��G��1��D�4�1���"&��"��%1���)"�%�1��"1�����������G��1��&�1#%#��1��A%��������!%1%�1��"!!��!�%"�����%��1�%"�4�DF�&�%�1#�����&���#�����)"%1��%"D���
"�������#�����"��&������!%1%�1#��1�%1���1�'��(���
&���"��
ACC CLE MATERIALS 183



����������	���
� �
������������������������������������� !!�"�#��$����%�&�%�����$���'��(���
&���"�

���!#	��#&���"��(��(���&�)�#&���"�*&"#�+&"#�,$$��$�$���-$�-���$�./,�
0�0������0$��0�%�&�%�.��,�1."#*#��,����� �����ACC CLE MATERIALS 184



TOURNANT - MTD .DOCX VERSION AUGUST 3, 2023 1 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------x 

UNITED STATES OF AMERICA 

-v-
No.     22-CR-276-LTS 

GREGOIRE TOURNANT, 

Defendant. 

-------------------------------------------------------x 

OPINION AND ORDER

APPEARANCES: 

DAMIAN WILLIAMS 
UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
By:   Nicholas Folly  
         Margaret Graham 

         Allison Nichols  

1 Saint Andrew’s Plaza 
New York, NY 10007 

Attorneys for the United States of America 

LEVINE LEE LLP 
By:   Allison Bonelli 
         Seth L Levine 
1500 Broadway, Suite 2501 
New York, NY 10036 
ORRICK, HERRINGTON & SUTCLIFFE 
LLP  
By:   Daniel R. Alonso 
         Olivia A Rauh 
51 West 52nd Street 
New York, NY 10019 

Attorneys for Defendant 

LAURA TAYLOR SWAIN, Chief United States District Judge 
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  Before the Court is Defendant Gregoire Tournant’s Motion to Dismiss the 

Indictment, or in the Alternative for a Hearing (docket entry no. 53 (the “Motion”)), in which 

Mr. Tournant asserts that the indictment should be dismissed because the Government allegedly 

unlawfully intruded on his attorney-client privilege during the investigation of this case.  The 

Government opposes the Motion, contending that Mr. Tournant has waived any privilege claims 

and representing that, even if Mr. Tournant’s communications were privileged, the Government 

did not intrude upon his privilege.  The Court has reviewed thoroughly the parties’ submissions 

and arguments and, for the following reasons, the Motion is denied in its entirety.  

 

BACKGROUND 
 

  The following facts are drawn from the parties’ motion papers, declarations, and 

exhibits, and are undisputed unless otherwise noted.  In May 2022, Mr. Tournant was indicted on 

a number of charges alleging that he engaged in a scheme to defraud investors while he was 

employed at Allianz Global Investors U.S. LLC (“AGI”), a company which was a subsidiary of 

Allianz SE (“Allianz”), one of the world’s largest financial services firms.  (Docket entry no. 61 

(“Gov. Opp.”) at 3; docket entry no. 2 (“Indct.”).)  Mr. Tournant worked as a portfolio manager 

at AGI, overseeing a number of high-profile investment funds worth billions of dollars.  (Id.)   

  Most notably, Mr. Tournant oversaw the management of a group of funds known 

as the Structured Alpha Funds (the “Funds”), a series of private investment funds that employed 

bespoke investment strategies which were “marketed . . . as providing broad market exposure 

while maintaining specific risk protections to safeguard against losses in the event of a market 

crash.”  (Indct. ¶¶ 10-16.)  The Indictment alleges that Mr. Tournant, as manager of this funds 

group, engaged in a scheme to deceive and defraud investors by essentially “understating the risk 
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to which investors’ asserts were exposed, and therefore how the returns they touted were actually 

generated.”  (Id. ¶ 1.)  This scheme was allegedly carried out by Mr. Tournant (and his 

employees) in three ways: (1) by “overstat[ing] the level of independent oversight that AGI US 

and its parent company Allianz were exercising over the Funds’ strategy,” (2) by 

“misrepresent[ing] the hedging and other risk-mitigation strategies they were undertaking to 

protect investor funds,” and (3) “fraudulently alter[ing] documents” that AGI provided to 

investors and failing to “disclose relevant risk information” to investors.  (Id. ¶¶ 2-3.)  In March 

2020, following the onset of the pandemic, the Funds lost more than $7 billion in market value, 

and were eventually shut down.  (Id. ¶ 7.)  The indictment alleges that Mr. Tournant personally 

benefited from this fraudulent scheme, earning over $60 million during the relevant time period. 

(Id. ¶ 7.)   

  The Securities and Exchange Commission (“SEC”) began investigating the 

Funds’ closure, notified Allianz of its civil inquiry in August 2020, and filed its civil complaint 

against Allianz in September 2020.  (Gov. Opp. at 4; see also In re Allianz GI Structured Alpha 

Class Action Litigation, 20-cv-7154-KPF.)  Allianz also initiated its own internal investigation 

into the circumstances surrounding the Funds’ collapse.  (Gov. Opp. at 4.)  The United States 

Attorney’s Office for the Southern District of New York (the “Government”) began a separate 

criminal investigation into the Funds around the same time.  (Id.)  The Government’s 

investigation, however, remained covert for some time, and was not formally announced to 

Allianz until June 10, 2021.  (Id. at 4-6.)   

  In the fall of 2020, Mr. Tournant and other Allianz employees retained counsel in 

connection with the SEC’s investigation.  (Docket entry no. 54, Defense Motion (“Mtn.”) at 6.)  

First, Mr. Tournant retained Milbank LLP (“Milbank”) as his personal counsel to represent him 
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in connection with the internal investigation and the SEC investigation.  (Id.; docket entry no. 74, 

Oral Argument Transcript (“Tr.”) at 24, 46.)  Second, two different law firms, Sullivan & 

Cromwell (“S&C”) and Ropes & Gray (collectively, the “Firms”), began a joint representation of 

Allianz and Mr. Tournant, in connection with the internal investigation and the SEC civil matter.  

(Mtn. at 6.)  The Firms also assisted Allianz in conducting its internal investigation.  Mr. 

Tournant signed an engagement letter with S&C on November 17, 2020, which set out the terms 

and scope of the joint representation.  (Mtn., Exhibit A (the “Agreement”).)  In the Agreement, 

Mr. Tournant acknowledged that he understood both the “benefits and the risks involved” with 

proceeding with a joint representation and stated that, should S&C conclude that a conflict of 

interest had arisen between Mr. Tournant and Allianz, S&C would “discuss the situation” with 

Mr. Tournant “with a view to arriving at a mutually agreeable solution.”  (Id. at 1-2.)  The 

Agreement also provided that, if Allianz deemed it appropriate, Allianz could release Mr. 

Tournant’s confidential information to the Government and could waive any applicable claim of 

privilege, which would “mean that the protections of the attorney-client privilege that [Mr. 

Tournant] may have for such [confidential materials] would no longer apply.”  (Id. at 3.)   

  The investigations continued throughout the winter and spring of 2021.  On May 

5, 2021, Allianz (together with S&C) presented the preliminary findings of Allianz’s internal 

investigation to the SEC.  (Mtn. at 8; Gov. Opp. at 4.)  Allianz denied any wrongdoing and 

maintained that “the collapse [of the Fund] had been caused by the unforeseeable market 

downturns” of the early pandemic.  (Mtn. at 8; Gov. Opp. at 4.)  On May 20 and 21, 2021, 

Stephen Bond-Nelson, another Allianz portfolio manager who worked on the Funds alongside 

Mr. Tournant, testified before the SEC.  (Mtn. at 8.)  During his testimony, Mr. Bond-Nelson 

was represented by his individual counsel, as well as by the Firms (who appeared on behalf of 
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both Mr. Bond-Nelson and Allianz).  (Gov. Opp. at 4-5.)  Mr. Bond-Nelson was questioned 

extensively about the Funds and certain alterations that had been made to documents sent out to 

investors, and he initially maintained that “any alterations had not been fraudulent but had 

instead been attempts to make investor documents more accurate.”  (Gov. Opp. at 5; Mtn. at 9.)  

During the second day of questioning, however, Mr. Bond-Nelson abruptly adjourned his 

testimony and refused to answer further questions.  (Mtn. at 9.)  His individual counsel then 

communicated to the SEC that Mr. Bond-Nelson wished to cooperate with the SEC’s 

investigation and with any parallel criminal investigation, and Mr. Bond-Nelson disengaged the 

Firms as his counsel.  (Gov. Opp. at 5.)  Mr. Bond-Nelson thereafter began cooperating1 with 

both the SEC and the Government, implicating Mr. Tournant as the “mastermind” who had 

“directed the fraud” behind the Funds collapse.2  (Id.)   

  Mr. Tournant maintains that this event was a key “inflection point in the Firms’ 

strategy in representing Allianz”—namely, that Mr. Bond-Nelson’s testimony and cooperation 

caused the Firms to shift from their initial strategy of denying any wrongdoing by Allianz and 

Mr. Tournant, to a new strategy of “shift[ing] the blame” to Mr. Tournant in order to “serve him 

up as a scapegoat to avoid the worst sanctions for Allianz.”  (Mtn. at 9.)3  As an example of this 

 
1  The Government represents that its “understanding [is] that Bond-Nelson’s counsel did 

not tell Allianz that Bond-Nelson was cooperating,” and that “no one but the 
Government, Bond-Nelson, and the SEC” was aware of the cooperating interview 
proffers that Bond-Nelson subsequently made on June 3 and 4, 2021.  (Gov. Opp. at 5-6.) 

 
2  Mr. Bond-Nelson later pled guilty to several criminal charges in connection with his role 

in the alleged fraudulent scheme at Allianz.  See US v. Bond-Nelson, 22-CR-137-PAE.  
 
3  The defense further asserts that this change in strategy was “necessitated” by certain 

cooperation policies maintained by the Government, which applied “enormous pressure” 
on Allianz to implicate individual employee wrongdoers in order to avoid the “corporate 
death penalty” of a guilty plea by Allianz.  (Mtn. at 10-11.)  Under the Investment 
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shift in strategy, the defense points to presentation materials prepared by S&C which expressly 

state that, “[i]mmediately after Bond-Nelson’s SEC testimony,” Allianz “assumed control and 

pledged full cooperation in connection with the investigations” and “[c]ommissioned a forensic 

review” of the suspected fraud issues involving the Funds.  (Mtn., Exhibit H, slide 35.)4  The 

defense asserts that, at this point in May 2021, the Firms should have realized that the interests of 

Allianz and Mr. Tournant had diverged to such an extent that joint representation was no longer 

ethical, and that they should have apprised Mr. Tournant of this potential conflict before 

continuing the representation.    

  After Mr. Bond-Nelson’s testimony, S&C arranged to meet with Mr. Tournant on 

June 3, 2021, for the dual purposes of continuing Allianz’s internal investigation and helping Mr. 

Tournant to prepare for his anticipated SEC testimony.5  (Mtn. at 11-12; Gov. Filter Ltr. at 2.)6  

At the time the meeting took place, the Government’s criminal investigation was still covert and 

had not been announced to Allianz.  (Id.)  Two days before the meeting, S&C re-sent Mr. 

 
Advisers Act, a guilty plea by Allianz to a felony conviction would result in the company 
“los[ing] its ability to manage money within the United States.”  (Gov. Opp. at 10.)  

 
4  This quote is taken from written materials comprising a presentation that S&C and 

Allianz made to the Government on January 20, 2022, in which Allianz summarized the 
results of its internal investigation, discussed the extent of its cooperation, and advocated 
for the prosecution of Tournant and other individual employees in lieu of Allianz.  The 
presentation slides state that Allianz’ forensic review was initiated on May 22, 2021, the 
day after the Bond-Nelson SEC testimony ended.  (Mtn., Exhibit H, slide 35.) 

 
5  Mr. Tournant did not ultimately provide any testimony to the SEC.  (Mtn. at 13.) 
 
6  The Government submitted two separate briefs in opposition to Mr. Tournant’s Motion—

one prepared by the main prosecution team (docket entry no. 61); and a shorter 
supplemental brief prepared by a “filter team” which had access to Mr. Tournant’s 
allegedly privileged materials that were set aside by the Government.  (See infra page 9-
10.)  The filter team brief was filed under seal due to its discussion of the allegedly 
privileged materials.   
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Tournant (through his individual counsel) a copy of his engagement letter with S&C, and 

reminded him that, “under the terms of Mr. Tournant’s engagement letter with [S&C], AllianzGI 

could decide to disclose Mr. Tournant’s statements to the Firm” to third parties if it so chose.  

(Mtn., Exhibit R at 2.)  During the meeting, S&C attorneys engaged in a mock cross-examination 

of Mr. Tournant and asked him about various topics relating to his role in overseeing the Funds, 

including detailed questions about the altered documents that were sent to investors, and about 

Mr. Tournant’s communications with Mr. Bond-Nelson.  (Mtn., Exhibit F.)   

  Toward the end of the meeting, the S&C attorneys “ambushed” Mr. Tournant by 

questioning him about whether he had used a second cell phone, what the phone was used for, 

and why he had failed to disclose his use of a second phone during prior interviews.  (Id. at 45-

48; Mtn. at 12-13.)  They confronted Mr. Tournant with previously undisclosed documents 

relating to the second cell phone.  (Id.)  The meeting concluded shortly after this questioning.  

The defense asserts that the true purpose of this June 3 meeting was to elicit incriminating 

information from Mr. Tournant that could be used against him in the Government’s criminal 

proceeding, in an effort to secure cooperation credit for Allianz.  (Mtn. at 12-13.)  After this 

meeting, Mr. Tournant cut off direct contact with the Firms and, on June 5, 2021, the Firms 

informed Mr. Tournant that they would be terminating their representation of him, explaining in 

their termination letters that Mr. Tournant’s interests had “potentially diverged from those of the 

Allianz Entities.”  (Mtn., Exhibits L, M.)  The Firms continued to represent Allianz.   

  On June 10, 2021, the Government contacted Allianz and several employees 

directly to inform them of the criminal investigation into the collapse of the Funds, and began 

making document requests to Allianz.  (Gov. Opp. at 6.)  Over the next several months, the 

Government engaged in an intensive investigation into Allianz, an effort which involved 
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“reviewing thousands of documents, engaging subject-matter experts, and interviewing more 

than 20 individuals, including 10 AGI employees,” and in the meantime Allianz continued its 

own internal investigation into the misconduct.  (Id. at 4-6.)  At various points during the 

Government’s investigation, Allianz made presentations to the Government to report on the 

findings of its internal investigation.  (Id. Exhibit H.)   

  During the course of the criminal investigation, the Government began to suspect 

that Mr. Tournant had engaged in obstructive conduct with regard to the SEC investigation—

specifically, that Mr. Tournant had directed Mr. Bond-Nelson to lie when responding to SEC 

inquiries about alterations to investor documents.  (Gov. Opp. at 7.)  The Government informed 

Allianz in October 2021 that it was “looking into efforts by Allianz employees to obstruct the 

SEC investigation,” and asked Allianz to “provide the Government with any facts Allianz had 

learned during its internal interviews regarding the purported rationale for altering risk reports.”  

(Gov. Opp. at 8.)  In November 2021, in response to this inquiry, Allianz provided the 

Government with “partial summaries” of several interviews conducted during the internal 

investigation, including the June 3 interview of Mr. Tournant.  (Gov. Opp. at 8-9; Mtn., Exhibit 

R at 4, Exhibit F.)  Further, in January 2022, Allianz provided the Government with a full oral 

summary of the June 3 interview.  (Gov. Opp. at 9; Mtn., Exhibit R at 4.)   

  On January 20, 2022, S&C made a presentation to the Government which 

expressly advocated for the prosecution of Mr. Tournant and others in lieu of charging Allianz.  

(Mtn. at 14-16; Mtn., Exhibit H.)  For example, S&C stated that “Tournant, Taylor, and Bond-

Nelson engaged in serious misconduct intended to understate [the] risk of the SA Funds,” that 

there was no “knowledge or involvement in the misconduct” by Allianz management, and that a 
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guilty plea by Allianz/AGI was “unnecessary because DOJ action against individuals will satisfy 

the goals of federal prosecution.”  (Mtn., Exhibit H, slides 17, 92.)   

  The parties dispute when, precisely, the Government became aware of S&C’s 

prior joint representation of Mr. Tournant and Allianz.  The defense asserts that the Government 

should have “understood that Mr. Tournant was personally represented by the Firms” sometime 

in 2021 based on several events that occurred during the investigation.  (Mtn. at 20.)  The 

defense states that the SEC was clearly aware of the Firms’ joint representation, because the SEC 

sent legal documents directly to Ropes & Gray as Mr. Tournant’s counsel in April 2021, and the 

Firms appeared as counsel for Mr. Bond-Nelson and Allianz during Bond-Nelson’s SEC 

testimony in May 2021.  (Mtn. at 20.)  The defense also notes that, based on the notes summary 

of the June 3 interview that was provided to the Government in November 2021, it was “clear 

that the Firms were acting as Mr. Tournant’s counsel” during that meeting.  (Mtn. at 20-21.)    

  The Government asserts that it did not become aware of the joint representation 

until January 2022.  The Government notes that, during the multiple meetings it had with Mr. 

Tournant during the fall of 2021 and winter of 2022, Mr. Tournant was either represented by his 

individual counsel (Milbank) or his present counsel.7  (Gov. Opp. at 11-12.)  The Government 

also notes that, when Allianz shared the June 3 interview materials with the Government, 

“counsel for Allianz did not disclose that the company had shared counsel with Tournant, a fact 

that remained unknown to the Government.”  (Gov. Opp. at 9.)  Shortly after Mr. Tournant’s 

new counsel entered the case (on January 28, 2022), Mr. Tournant’s new counsel informed the 

Government that, during the June 3 interview, Mr. Tournant had been represented by the 

 
7  Tournant’s present counsel (Levine Lee LLP, and Orrick Herrington & Sutcliffe LLP) 
 replaced Milbank sometime in January 2022.  (Gov. Opp. at 12.) 

Case 1:22-cr-00276-LTS   Document 86   Filed 08/15/23   Page 9 of 40

ACC CLE MATERIALS 193



TOURNANT - MTD .DOCX VERSION AUGUST 3, 2023 10 

Firms—which the Government asserts was “the first time the Government learned of the joint 

representation.”  (Id. at 12.)  It was also during this time that Mr. Tournant’s new counsel first 

raised the defense claims of privilege violations, informing the Government that Allianz’s 

disclosure of Mr. Tournant’s confidential information to the Government may have tainted the 

Government’s investigation.  (Gov. Opp. at 12-13.) 

  Upon receiving this information, the Government “promptly and carefully 

evaluated the issue,” and concluded that, based on the engagement letters that Mr. Tournant had 

signed with the Firms, S&C acted “within its rights to provide information to the Government” 

and that “Tournant’s privilege had not been breached by [S&C’s] recounting of the [June 3] 

interview to the Government.”  (Gov. Opp. at 12-15.)  Nevertheless, “in an abundance of 

caution” the Government elected to treat the disputed materials as “potentially privileged.”  (Id. 

at 14-15.)  The specific categories of materials (the “disputed materials”) that the Government 

set aside encompassed: “notes of Tournant’s statements to [S&C] during the [June 3] interview; 

references to those statements in Allianz’s presentations to the Government; and documents that 

were (i) produced by Allianz pursuant to the non-waiver agreement, (ii) created during the period 

that Tournant was jointly represented, and (iii) included Tournant.”  (Id. at 15.)  The disputed 

materials were segregated by a filter team and made unavailable to the main prosecution team.  

(Id.)  On Feb 25, 2022, the Government informed Mr. Tournant’s counsel that, in bringing any 

criminal case against Mr. Tournant, it would not rely on any of the disputed materials.  (Id. at 

16.)   

  On March 1, 2022, S&C made a final presentation to the Government regarding 

Allianz’s internal investigation, in which S&C strongly advocated for a resolution to the criminal 

case that would allow Allianz/AGI to continue doing business in the United States.  (Mtn., 
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Exhibit G.)  During this presentation, S&C again described the cooperation and assistance that 

Allianz had provided during the Government’s investigation as significant (including an 

assertion by S&C that “we were basically the back office of the USAO”); S&C advocated for the 

prosecution of Tournant in lieu of Allianz; and an S&C attorney even recognized that “Tournant 

may file [a] disciplinary claim against us because we gave [the Government] info, even though 

[Tournant] was represented by [Milbank]” at the time.  (Mtn., Exhibit G at 5-8.)  The 

Government, however, “did not find this advocacy persuasive” and “concluded that criminal 

charges were appropriate” against both Mr. Tournant and AGI.  (Gov. Opp. at 10-11.)   

  On May 16, 2022, a grand jury returned the Indictment against Mr. Tournant, 

charging him with five felony counts: conspiracy to commit securities fraud, investment adviser 

fraud, and wire fraud; securities fraud; two counts of investment adviser fraud; and conspiracy to 

obstruct justice.  (See Indct.)  The indictment in this case was unsealed on May 17, 2022, and the 

SEC filed its civil complaint against Mr. Tournant on the same day.  (See SEC v. Tournant et al., 

22-cv-4016-LLS.)  Also in May 2022, AGI U.S. was indicted for securities fraud and pled guilty, 

as a result of which AGI U.S. lost its ability to manage money within the United States and was 

forced to sell off its components.  (See United States v. Allianz Global Investors US, LLC, 22-cr-

279-CM; Gov. Opp. at 10.) 

  Mr. Tournant filed the instant Motion in January 2023, contending that the 

indictment should be dismissed because the case against him was built upon privileged 

information that was improperly provided to the Government and is the product of manifestly 

corrupt Government conduct that violates his constitutional right to due process, and requesting 

that the Court hold an evidentiary hearing to determine the extent to which the Government’s 

evidence was tainted by the allegedly improper disclosure.  The Government opposes the 
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Motion, asserting that Mr. Tournant cannot claim privilege over the disputed materials and that 

the Government did not, in any event, rely on any of the disputed materials in building its case or 

otherwise engage in conduct violative of Mr. Tournant’s constitutional rights.  The Court heard 

oral argument on the Motion on April 19, 2023.   

 

DISCUSSION 
 

  The attorney-client privilege is a fundamental aspect of our justice system.  Out of 

respect for this privilege, constitutional principles dictate that the Government cannot obtain 

access to a defendant’s privileged attorney-client communications and use them against him in a 

criminal case to his disadvantage.  The attorney-client privilege, however, is not absolute—a 

defendant can waive his privilege in a variety of ways, including by signing an agreement with 

his attorney that permits others to grant access to his confidential information.  In such cases, the 

defendant loses the right to assert unilaterally a privilege claim over his communications with his 

attorney, and the law does not prevent the Government from using such materials against him in 

a criminal case. 

  Waiver is precisely what occurred in this case.  Although, absent a delegation of 

waiver authority to another entity, Mr. Tournant would ordinarily have maintained control over 

the privileged status of his communications with his attorneys at S&C, he signed a retainer 

agreement with S&C that clearly and expressly granted Allianz authority to waive the privilege.  

Consequently, he has not demonstrated that the Government had access to materials that were 

privileged at the time they were provided to the Government, and he has failed to demonstrate 

that the Government has violated his constitutional rights by dealing with his former counsel in 

any manifestly corrupt way.  Because his claims of privilege and constitutional violations lack 
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merit, Mr. Tournant is not entitled to dismissal of the Indictment, discovery, or the requested 

evidentiary hearing.  

  The Court’s analysis will proceed in three steps, addressing (1) Mr. Tournant’s 

claim that the Government has improperly secured access to Mr. Tournant’s privileged material, 

(2) his claim that the indictment should be dismissed because the Government has engaged in 

conduct violative of his constitutional rights, and (3) whether an evidentiary hearing is 

warranted. 

 

Privilege Invasion Claim 

  The attorney-client privilege protects communications that are “(1) between a 

client and his or her attorney (2) that are intended to be, and in fact were, kept confidential (3) 

for the purpose of obtaining or providing legal advice.”  United States v. Mejia, 655 F.3d 126, 

132 (2d Cir. 2011).  Here, there is no dispute that, barring waiver, Mr. Tournant’s 

communications with his attorneys—including, most notably, his communications with S&C 

during the June 3, 2021 interview—would be protected by the attorney-client privilege.  These 

communications occurred between Mr. Tournant and his counsel, were intended to be 

confidential, and were designed, at least from Mr. Tournant’s perspective, to provide legal 

advice.    

  The attorney client privilege can be waived, either expressly or impliedly.  See In 

re Grand Jury Proc., 219 F.3d 175, 182 (2d Cir. 2000).  “It is well settled that ‘the burden of 

establishing the existence of an attorney-client privilege, in all of its elements, rests with the 

party asserting [the privilege].’”  Id. (citation omitted).  “The party claiming privilege also 

carries the burden of showing that it has not been waived.”  Hollis v. O'Driscoll, No. 13-CV-
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01955-AJN, 2013 WL 2896860, at *1 (S.D.N.Y. June 11, 2013).  Because “enforcement of a 

claim of privilege acts in derogation of the overriding goals of liberal discovery and adjudication 

of cases on their merits . . . privileges are disfavored and generally to be construed narrowly.”  

Bowne of New York City, Inc. v. AmBase Corp., 150 F.R.D. 465, 473 (S.D.N.Y. 1993).  The 

attorney-client privilege can be expressly waived by the client, including through a contract.  See 

Lugosch v. Congel, 219 F.R.D. 220, 235 (N.D.N.Y. 2003) (noting that a client may waive 

privilege when “the client’s communication(s) or the legal advice given [are] shared, in some 

form or fashion, with a third party,” and that a “waiver such as this may be done explicitly or 

implicitly, or conversely, intentionally or inadvertently”). 

  Here, Mr. Tournant signed an engagement letter with S&C on November 17, 

2020, that set out “the terms of S&C’s joint representation of you [Tournant] and the Allianz 

Entities.”  (Mtn., Exhibit A (“the Agreement”)).  The Agreement stated, in relevant part, as 

follows: 

By execution of this Letter Agreement, you acknowledge that you understand 
the implications of this joint representation, including the benefits and the 
risks involved.  Such benefits include, but are not limited to, the efficiencies from 
avoiding duplicative efforts by different lawyers and the advice of counsel who 
has been engaged in the matter and is familiar with its facts, circumstances, and 
issues.  The risks or potential disadvantages of such joint representation may 
include, but are not limited to, the possibility that if a conflict of interest arises, 
you may need to proceed solely with Milbank LLP (or another counsel of your 
choosing) . . . 
The mutual interests of the Allianz Entities and you may be best served by 
sharing oral or written confidential information (“Materials”).  Some or all of 
the Materials may be protected from disclosure to anyone else as a result of the 
attorney-client privilege, the work-product doctrine, or other applicable 
privileges.  You agree that S&C may share such Materials (when and if S&C 
deems it appropriate) with the Allianz Entities, representatives of the Allianz 
Entities, third parties retained by S&C, and other persons.  You agree that if 
management of the Allianz Entities deems it appropriate, the Allianz Entities 
may decide to release Materials to the government and to other persons outside 
of the Allianz Entities who agree to keep such Materials confidential, to release 
Materials in response to legal process, and to waive any applicable privileges to 
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the disclosure of such Materials.  You understand that such disclosure may 
mean that the protections of the attorney-client privilege that you may have for 
such Material would no longer apply.   
 

 
(Mtn., Exhibit A at 2-3) (emphasis added) (the “Advance Waiver” provision). 
 
  The Government argues that this Agreement effectuated a clear and valid waiver 

of any claim of privilege Mr. Tournant might hold over the disputed materials, and that Mr. 

Tournant has not met his burden of showing a lack of waiver.  The defense, however, argues that 

the Advance Waiver provision was invalidated by the conflict of interest that arose between 

Allianz and Mr. Tournant during the course of the joint representation.  According to the 

defense, once this conflict of interest arose, S&C had an obligation to either disclose the conflict 

to Mr. Tournant and obtain a new written waiver; or to terminate the joint representation.  The 

defense points to two bases for this alleged duty to disclose: (1) the provisions of the Agreement 

that set out S&C’s obligations to Tournant; and (2) the basic ethical duties that apply to all 

attorneys.  The Court addresses these arguments in turn. 

  First, the defense contends that S&C was obligated to disclose the conflict of 

interest to Mr. Tournant based on the provisions of the Agreement.  In general, retainer 

agreements are interpreted according to basic principles of contract law, and courts are obligated 

to enforce a clear and valid retainer agreement according to its terms.  See Judd Burstein, P.C. v. 

Long, 180 F. Supp. 3d 308, 312 (S.D.N.Y. 2016) (“A clear and unambiguous retainer agreement 

will be enforced according to its terms.”) (citation omitted); Caceres v. Brentwood Farmers 

Market, Inc., No. CV-20-3476-AKT, 2021 WL 3276637, at *2 (E.D.N.Y. May 4, 2021) (“A 

Court is bound to observe the provisions of a retainer agreement.”).  In particular, the defense 

argues that S&C failed to abide by the following provision of the Agreement: 
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In the event we [S&C] conclude, as the facts concerning the Structured Alpha 
Matter and the positions of you and the Allianz Entities develop, that the 
interests of the Allianz Entities and/or other individuals whom we may 
represent in the Structured Alpha Matters are in conflict with your interests 
(including, for example, because the Allianz Entities of are the view that the joint 
representation imposes constraints on its ability to cooperate with any government 
investigation) such that it may become inadvisable or improper for us to continue 
to represent you, we will discuss the situation with you with a view to arriving 
at a mutually agreeable solution.  You agree that, if there is such a conflict that 
we cannot otherwise resolve to our mutual satisfaction, [S&C] may terminate its 
relationship with you. 
 

(Mtn., Exhibit A at 2) (emphasis added) (the “Conflict Disclosure provision”). 
 

  The defense asserts that, during the course of S&C’s joint representation of Mr. 

Tournant and Allianz, it became clear that the interests of Mr. Tournant were in conflict with the 

interests of Allianz, but S&C failed to “discuss the situation with [him]” as required by the 

Agreement.  The defense asserts that this conflict of interest arose “no later than” May 22, 

2021—the time at which Allianz “changed their entire approach and started cooperating” with 

the Government.  (Tr. at 21.)  In support of this position, the defense notes that, according to 

S&C’s own documents, “immediately after Bond-Nelson’s [May 21, 2021] SEC testimony,” 

Allianz “[a]ssumed control and pledged full cooperation in connection with the [Government and 

SEC] investigations.”  (Mtn., Exhibit H., slide 35.)  On May 22, 2021, Allianz initiated a large-

scale internal forensic review, a “primary goal of which,” according to the defense, was to “build 

the Government’s case against Mr. Tournant and serve him up as a scapegoat.”  (Id., Mtn. at 9.)  

Moreover, in the weeks leading up to the June 3 interview, S&C investigated and developed 

evidence regarding Mr. Tournant’s second cell phone, without his knowledge and with the intent 

to “ambush” him with this evidence at the interview.  (Mtn. at 12.) 
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  The defense argues that, after these events, it was objectively clear that a conflict 

had developed between the interests of Allianz and the interests of Mr. Tournant, which triggered 

S&C’s contractual obligation to “discuss the situation with [Mr. Tournant] with a view to 

arriving at a mutually agreeable solution.”  (Mtn., Exhibit A at 2.)  According to the defense, 

S&C’s subsequent failure to discuss the conflict with Mr. Tournant resulted in a material breach 

of the Agreement.  See Barbagallo v. Marcum LLP, 925 F. Supp. 2d 275, 287 (E.D.N.Y. 

2013), aff'd, 552 F. App'x 102 (2d Cir. 2014) (noting that a breach of contract is considered 

“material” when it is “so substantial that it defeats the object of the parties in making the 

contract,” or when it “goes to the root of the agreement between the parties”) (citations omitted).  

Relatedly, the defense, pointing to a portion of the Agreement in which “S&C and the Allianz 

Entities” confirmed that they were “not presently aware of any such conflict” of interest at the 

time the letter was signed (Mtn., Exhibit A at 2), argues that the Agreement “premised S&C’s 

joint representation on the absence of a conflict between Allianz and Mr. Tournant” (Def. Rply. 

at 25), such that the Advance Waiver provision ceased to be effective at the time that a conflict 

developed.  In other words, the defense appears to argue that the Advance Waiver provision was 

conditioned on S&C’s promise to provide Mr. Tournant with warning of conflicts of interest that 

could later arise, and that S&C’s failure to provide such warnings when needed invalidated the 

Advance Waiver provision.   

  The Government asserts that Mr. Tournant has shown no breach because it “does 

not appear that [S&C] was aware of an actual conflict between Tournant and Allianz prior to 

June 5, 2021,” when S&C terminated the representation, and thus there would have been no 

reason for S&C to alert Mr. Tournant about a potential conflict (or to terminate the 

representation) any earlier than it did, and that no events prior to the termination of the 
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representation undermined the disclosure and waiver rights allocated to Allianz by the 

Agreement.  (Gov Opp. at 23.) 

  The Court concludes, based on the plain language of the Agreement, that, whether 

or not the provision requiring discussion of a conflict was breached, S&C’s failure to apprise Mr. 

Tournant of the potential conflict did not vitiate the Agreement’s Advance Waiver provision.  

First, the Court notes that it is unclear whether the Agreement’s Conflict Disclosure provision 

was even triggered in this case—the Agreement provides that S&C will “discuss the situation” 

with Tournant “in the event [S&C] conclude[s] . . .  that the interests of the Allianz Entities . . . 

are in conflict with [Tournant’s] interests.”  (Mtn., Exhibit A at 2) (emphasis added).  The 

defense argues that the events of late May 2021 should have indicated to S&C that a conflict had 

arisen between Allianz and Mr. Tournant.  However, the Agreement does not impose an 

obligation on S&C to act when it should have perceived a conflict.  Rather, the Conflict 

Disclosure provision sets a subjective standard, requiring action when S&C itself actually 

concludes that a conflict exists.  Although the defense has presented facts that, in hindsight, may 

suggest that S&C could or should have concluded earlier that there was a potential conflict, there 

is no indication that S&C was truly aware of an actual conflict between Allianz and Mr. 

Tournant, or had reached a conclusion that such a conflict existed, at any time prior to the day 

that S&C terminated the representation.   

  Second, and more to the point, nothing in the Agreement indicates that the two 

provisions the defense cites—the Advance Waiver provision and the Conflict Disclosure 

provision—were interdependent.  The two provisions are located in different paragraphs on 

different pages of the Agreement, deal with different topics, and discuss the rights and the 

conduct of different actors.  The Advance Waiver provision grants Allianz unilateral control over 
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the disclosure of privileged materials should Allianz determine that such disclosure is 

appropriate, while the Conflict Disclosure provision deals with the status of the attorney-client 

relationship between Mr. Tournant and S&C.  The latter provision obligated S&C to engage in 

discussion with Mr. Tournant in aid of seeking a mutually acceptable resolution if it concluded 

that there was a conflict and provides that, if no such mutually acceptable resolution were 

reached, S&C had no further obligations to Mr. Tournant and could “terminate its relationship” 

with him.  (Mtn., Exhibit A. at 3.)  Nothing in the Conflict Disclosure provision purports to limit 

Mr. Tournant’s grant of disclosure authority to Allianz.    

  Finally, the record indicates that Mr. Tournant entered into this Agreement 

knowingly, intelligently, and with the benefit of the advice of his independent counsel.  At the 

time that Mr. Tournant signed the Agreement, he was represented by his own independent 

counsel from Milbank, who would have been available to advise him fully of the risks, benefits, 

and implications of signing the joint representation Agreement.  See, e.g., Callahan v. Unisource 

Worldwide, Inc., 451 F. Supp. 2d 428, 434 (D. Conn. 2006) (in determining whether the plaintiff 

had validly waived certain rights via a contract, finding it relevant that the plaintiff was 

“represented by counsel throughout” the negotiation of the contract and had “discussed particular 

aspects of the agreement” with his attorney).  In fact, the Agreement expressly advised Mr. 

Tournant that he “may wish to consult with a lawyer prior to entering into this Agreement,” and 

“encourage[d] [him] to consult with separate counsel” if he had “questions concerning . . . any 

other matters in this letter.”  (Mtn., Exhibit A at 4.)  Mr. Tournant is a sophisticated businessman 

and a well-educated individual, and he does not argue that he did not understand the terms of the 

Agreement.  See United States v. Blau, 159 F.3d 68, 74-75 (2d Cir. 1998) (concluding that a 

client’s significant “business and professional background . . . leave us confident in our decision 
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that [his] decision to hire” a potentially conflicted attorney was “both knowing and intelligent”).  

The Agreement also made a thorough disclosure of the risks and benefits that were posed by the 

joint representation, and included an express acknowledgement that Mr. Tournant understood 

 
[t]he implications of this joint representation, including the benefits and the risks 
involved. Such benefits include, but are not limited to, the efficiencies from 
avoiding duplicative efforts by different lawyers and the advice of counsel who 
has been engaged in the matter and is familiar with its facts, circumstances, and 
issues. The risks or potential disadvantages of such joint representation may 
include, but are not limited to, the possibility that if a conflict of interest arises, 
you may need to proceed solely with Milbank LLP (or another counsel of your 
choosing).  

 

(Mtn., Exhibit A at 3.) 

  As noted in the Agreement, Mr. Tournant’s choice to proceed with S&C as his 

counsel was not without benefit to him—courts have recognized that “joint defense agreements 

present a pooling of resources, a healthy exchange of vital information, a united front against a 

common litigious foe, and the marshaling of legal talent and advice.”  See Lugosch, 219 F.R.D. 

at 238.  Thus, there is no basis to conclude that the Agreement’s Advance Waiver provision was 

invalid for lack of knowing and voluntary consent to the risks and benefits offered to Mr. 

Tournant; nor has the defense proffered any legal or factual basis for its assertion at oral 

argument that the Agreement was a “contract of adhesion.”8   

 
8  During oral argument, the defense stated in passing that the Agreement was “basically a 

contract of adhesion” (Tr. at 46), but failed to explain this position further or cite any 
legal authority in support of it.  The Court declines, in any event, to engage a theory that 
was raised in passing for the first time at oral argument.  See US Airways, Inc. v. Sabre 
Holdings Corp., No. 11-CV-2725-LGS, 2015 WL 997699, at *3 (S.D.N.Y. Mar. 5, 
2015) (concluding that the court need not consider the plaintiff's theory raised for the first 
time at oral argument because it would be “unwarranted and unfair to Defendant, which 
had no advance notice of Plaintiff's new argument and no opportunity to brief its 
opposition”). 
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  The defense further argues that S&C’s conduct invalidated Mr. Tournant’s waiver 

of the attorney client privilege because S&C violated professional ethical rules.  Specifically, Mr. 

Tournant argues that (1) the events of late May 2021 (prior to the June 3 interview)9 created an 

un-waivable conflict of interest between Allianz and Mr. Tournant; and (2) in the alternative, 

even if the conflict was waivable, in order to ethically continue the representation after the events 

of late May 2021, S&C was required to make full disclosures to Mr. Tournant and obtain his 

updated consent in writing.  As a consequence of this conflict of interest, the defense contends, 

the Advance Waiver provision “does not apply” and “was not enforceable” following S&C’s 

failure to obtain updated informed consent from Mr. Tournant.  (Mtn. at 7; Def. Reply at 29.)    

  As an initial matter, this defense argument appears to be based on a conflation of 

two different types of advance waivers—advance confidentiality waivers, and advance conflict 

waivers.  In an advance conflict waiver, a client agrees to waive “the firm’s potential future 

conflicting engagements” as to other clients, so that he may hire the attorney of his choosing 

despite those potential future conflicts.  See First NBC Bank v. Murex, LLC, 259 F. Supp. 3d 38, 

65 (S.D.N.Y. 2017); see also Blau, 159 F.3d at 74 (“A defendant who is faced with the 

possibility that his attorney might become conflicted may waive the potential conflict of interest 

‘in order to retain the attorney of his choice.’”) (citation omitted).  Although such conflict 

waivers are permitted, courts often “take a fairly critical view of blanket future conflicts 

waivers,” and require attorneys to obtain specific and detailed informed consent from clients.  

Murex, 259 F. Supp. 3d at 75 n. 18 (citation omitted); see also United States v. Hatfield, No. 06-

 
9  These events included: the beginning of Bond-Nelson’s covert cooperation with the 

Government investigation; Allianz pledge of its cooperation with the Government 
investigation and commencement of a full forensic review; and the alleged inflection 
point in S&C’s representation strategy, in which S&C began attempting to shift the blame 
to Mr. Tournant in order to protect Allianz.  (Def. Reply at 29 – 30.)  

Case 1:22-cr-00276-LTS   Document 86   Filed 08/15/23   Page 21 of 40

ACC CLE MATERIALS 205



TOURNANT - MTD .DOCX VERSION AUGUST 3, 2023 22 

CR-0550-JS, 2009 WL 3806300, at *13 (E.D.N.Y. Nov. 13, 2009) (“[A]lthough courts appear to 

disfavor prospective [conflict] waivers, they are not per se invalid.”).   

  In contrast, in an advance confidentiality waiver, a client agrees to waive future 

claims of attorney-client privilege, thus allowing his attorney to share his otherwise-confidential 

information with third parties.  See generally New York City Bar Association’s Professional 

Ethics Committee, Formal Opinion 2004-02: Representing Corporations and Their Constituents 

in the Context of Governmental Investigations (Feb. 2, 2004) (“2004 NY Bar Op.”), 

https://www.nycbar.org/member-and-career-services/committees/reports-

listing/reports/detail/formal-opinion-2004-02-representing-corporations-and-their-constituents-

in-the-context-of-governmental-investigations [https://perma.cc/7H4Z-28PQ] (discussing 

“prospective waivers and advance permission to reveal confidential information,” wherein an 

attorney enters into a “written understanding [with the client] with regard to confidential 

information learned during the representation”).  Such prospective confidentiality waivers are not 

analyzed with a high degree of scrutiny, both because a client has a lesser expectation of privacy 

in confidences that the client knows could be shared with co-clients, see Tekni-Plex, Inc. v. 

Meyner & Landis, 89 N.Y.2d 123, 137, 674 N.E.2d 663 (1996) (“Generally, where the same 

lawyer jointly represents two clients with respect to the same matter, the clients have no 

expectation that their confidences concerning the joint matter will remain secret from each 

other.”); and because in general the attorney-client privilege is “readily waived” and can even be 

waived unknowingly or inadvertently.  See Bowne, 150 F.R.D. at 479 (“Waiver [of attorney-

client privilege] does not require that the privilege holder ‘intentionally relinquish a known 

right.’”) (citation omitted).  The New York City Bar Association recognizes that advance 

confidentiality waivers are prudent when an attorney undertakes joint representation of a 
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corporate client and an employee.  See 2004 NY Bar Op. (noting that an advance waiver of 

confidentiality “can be done in an engagement letter that sets out the understandings and 

agreements between the corporate client and the employee client with regard to sharing and 

control of confidential information”).  

  The Agreement at issue here features an advance confidentiality waiver, under 

which Mr. Tournant agreed that Allianz would control the privilege, and that in the future 

Allianz might decide to release Mr. Tournant’s confidential materials to third parties, including 

government authorities, in which case Mr. Tournant would “waive any applicable privileges to 

the disclosure of such Materials.”  (Mtn., Exhibit A at 3.)  The Agreement does not, however, 

contain an advance conflict waiver regarding the joint representation—Mr. Tournant never 

agreed to waive any future conflicts of interest by S&C that might later develop during the 

representation.  Instead, the Agreement simply provides that, if an unresolvable conflict of 

interest should later arise, S&C “may terminate its relationship” with Mr. Tournant.  (Id. at 2-3.)    

  The defense has made a variety of arguments concerning the actions that S&C 

should have taken during late May 2021 with respect to the joint representation.  For example, 

the defense argues that S&C was required to apprise Mr. Tournant of the potential conflict “the 

moment that [the] conflict arose” (i.e., the moment that Allianz shifted its strategy and decided to 

begin cooperating with the Government investigation), because “once the circumstances change, 

no blanket waiver is valid,” and the attorney must make a “full disclosure of the entire set of 

[new] information” to the client and obtain a new waiver “in writing.”  (Tr. at 17-22.)   In 

support of these arguments, the defense relies on portions of an ethics opinion dealing with 

advance conflict waivers, which suggest that a lawyer engaging in joint representation should 

“revisit the issues at the time the actual or potential conflicts arise” because, even if an initial 
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conflict waiver is valid, in some cases it may be necessary for the lawyer to secure a “second 

waiver from [the] client” for a later-arising conflict.  (2004 NY Bar Op.)   

  The defense does not, however, explain how the existence of a conflict of interest 

(whether waivable or un-waivable) or a breach of state ethical rules could invalidate the wholly 

separate portion of the Agreement dealing with the waiver of confidentiality.  The Court has 

found no legal authority supporting the defense’s position that an attorney’s later-arising conflict 

of interest would undermine the terms of a preexisting, valid retainer agreement that includes a 

provision granting the other party to the joint representation access to and control of privileged 

information.  Even if this Court were to conclude that S&C violated state ethical rules in 

connection with the potential conflict between Allianz and Mr. Tournant (a topic on which the 

Court expresses no opinion), the remedies that the defense requests to cure this alleged breach—

which include invalidation of the waiver, disqualification of the Government’s prosecution team, 

and dismissal of the indictment—are novel and unsupported in law.  

  When a court determines that an attorney is laboring under an actual conflict of 

interest, the typical remedy is to disqualify the conflicted attorney from the case—however, 

disqualification is an extreme measure, and “[e]ven a violation of disciplinary rules ‘may not 

warrant disqualification.’”  In re Corp. Res. Servs., Inc., 595 B.R. 434, 442 (S.D.N.Y. 2019) 

(citation omitted); see also In re Methyl Tertiary Butyl Ether ("MTBE") Prod. Liab. Litig., 438 F. 

Supp. 2d 305, 307 (S.D.N.Y. 2006) (“Not every violation of a disciplinary rule will necessarily 

lead to disqualification.”); U.S. Football League v. Nat'l Football League, 605 F. Supp. 1448, 

1463 n.31 (S.D.N.Y. 1985) (noting that an attorney’s “potential violation of the provisions of the 

[New York Code of Professional Responsibility] is not in itself a reason to disqualify” the 

attorney from the case).  Moreover, courts in this circuit have expressed hesitance to acting as 
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enforcers of the rules of professional conduct, especially when the alleged ethical violation did 

not directly affect the case before the court.  See U.S. Football League, 605 F. Supp. at 1463 n.31 

(“Courts are not policemen of the legal profession; that is a matter for the disciplinary arm of the 

bar.”); Tylena M. v. Heartshare Hum. Servs., No. 02-CV-8401-VM-THK, 2004 WL 1252945, at 

*2 (S.D.N.Y. June 7, 2004) (“Generally, courts are reluctant to resolve disputes over ethical 

violations that arise during the course of litigation.”); W.T. Grant Co. v. Haines, 531 F.2d 671, 

677 (2d Cir. 1976) (“The business of the court is to dispose of litigation and not to act as a 

general overseer of the ethics of those who practice here unless the questioned behavior taints the 

trial of the cause before it . . . [i]f [counsel] is guilty of professional misconduct . . . the 

appropriate forum is the Grievance Committee of the bar association.”).  Mr. Tournant’s request 

that the Government’s prosecution team in effect be disqualified, and the indictment dismissed, 

based on its receipt of information from Mr. Tournant’s former lawyers following the 

termination of Mr. Tournant’s relationship with those lawyers, appears to be unprecedented.  

Such relief is, in any event, unwarranted here because Mr. Tournant undertook the risk of 

disclosures advantageous to Allianz when he knowingly entered into the joint representation 

pursuant to the Agreement, including its Advance Waiver provision. 

   Moreover, the rule that the defense asks the Court to adopt—under which the 

Government could be held to account for, and its ability to prosecute alleged criminal activity 

impeded by, an attorney’s failure to apprise joint clients of every potential conflict during the 

course of the representation prior to the commencement of prosecution of a former client—

would be unworkable and highly impractical.  As the Government commented at oral argument, 

such a rule “would require the Government to impermissibly wade into attorney-client 

relationships on a massive scale” by requiring it to “engage with corporate counsel” in detail 
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about “the status of their joint representation” every time the Government asked “for a voluntary 

production of documents.”  (Tr. at 34.)   

  Based on all of these considerations, the Court concludes that the defense has not 

met its burden of demonstrating that the Advance Waiver provision was invalid and has failed to 

establish grounds for dismissal of the indictment or further inquiry into the Government’s use of 

the material provided to it by Allianz’s counsel on the basis of invasion of Mr. Tournant’s 

attorney-client privilege.  When presented with “a clear and unambiguous retainer agreement” 

governing the relationship between a client and his attorney, a court must enforce the agreement 

“according to its terms.”  Judd Burstein, P.C., 180 F. Supp. 3d at 312.  The terms of the 

Agreement here were clear, and Mr. Tournant has made no argument that its language was in any 

way ambiguous.  Mr. Tournant agreed at the outset of the joint representation that, “if 

management of the Allianz Entities deems it appropriate, the Allianz Entities may decide to 

release” confidential or privileged materials obtained during the course of the joint representation 

“to the government . . . and to waive any applicable privileges to the disclosure of such 

materials.”  (Mtn., Exhibit A at 3.)  Mr. Tournant specifically acknowledged that he 

“underst[ood] that such disclosure [by Allianz] may mean that the protections of the attorney-

client privilege that [he] may have for such Material would no longer apply.”  (Id.)  He also 

acknowledged that “the Allianz Entities and others may give S&C access to confidential 

information,” but that, due to “applicable privileges or other legal or strategic considerations, 

S&C may determine not to disclose this information to [him].”  (Id. at 4.) 

  Thus, according to the clear terms of the Agreement, Allianz had unilateral 

control over the privileged status of information developed during the joint representation.  

When Allianz and S&C decided to share the disputed materials with the Government, Allianz 
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waived any applicable claim of privilege over the materials, including Mr. Tournant’s privilege 

claim.  Based on this valid waiver provision and Allianz’s decision to disclose this information, 

the Court concludes that Mr. Tournant’s attorney-client privilege with respect to the information 

that Allianz or S&C provided to the Government during the course of the investigation was 

waived upon such disclosure.  The Court further concludes, for the reasons explained above, that 

Mr. Tournant’s argument that S&C’s alleged ethics violation impeded the Government’s ability 

to utilize the information provided to it by S&C and Allianz is unavailing. 

 

Constitutional Violation Claims   

  The Court next addresses the defense argument that the Government obtained 

improper access to privileged materials under circumstances that would render the continued 

prosecution of this case violative of Mr. Tournant’s constitutional rights.  This argument fails 

because (1), as explained above, Mr. Tournant had granted Allianz control over waiver of his 

claim of privilege with respect to his confidential communications from the outset of the joint 

representation; (2) the defense has not shown that the Government’s interaction with S&C in this 

case was of a manifestly corrupt character; and (3) the defense has not shown that the 

Government’s general encouragement of cooperation by corporate defendants is of so coercive a 

character as to be manifestly corrupt and require dismissal of the indictment.    

  Under the due process protections of the Fifth Amendment to the Constitution of 

the United States,10 if the government “violates a protected right of the defendant, due process 

 
10  Mr. Tournant has also asserted that the allegedly improper conduct of the Government 

violated his Sixth Amendment right to effective assistance of counsel. See United States 
v. Ginsberg, 758 F.2d 823, 833 (2d Cir. 1985) (“[G]overnment interference in the 
relationship between attorney and defendant may violate [the defendant’s] right to 
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principles may bar the government from invoking the judicial process to obtain a conviction if 

the government’s conduct ‘reached a demonstrable level of outrageousness.’”  United States v. 

Cuervelo, 949 F.2d 559, 565 (2d Cir. 1991) (citations omitted).  “[T]he existence of a due 

process violation must turn on whether the governmental conduct, standing alone, is so offensive 

that it ‘shocks the conscience.’”  United States v. Chin, 934 F.2d 393, 398 (2d Cir. 1991) 

(citation omitted).  In the case of violations of the attorney-client privilege that occur pre-

indictment, a defendant must show that “the conduct of the government has been manifestly and 

avowedly corrupt.”  United States v. Schwimmer, 924 F.2d 443, 447 (2d Cir. 1991); see also 

United States v. Voigt, 89 F.3d 1050, 1070 (3d Cir. 1996) (noting that a defendant claiming 

outrageous government misconduct “bear[s] both the burden of production and persuasion”).   

  “When the government intentionally intrudes into the attorney-client privilege, 

such conduct ‘warrants careful scrutiny.’ However, even in cases of intentional intrusion, the 

Second Circuit has ‘never gone so far as to adopt’ a per se rule requiring . . . dismissal of an 

indictment.”  United States v. Weissman, No. 94-CR-760-CSH, 1996 WL 751386, at *12 

(S.D.N.Y. Dec. 26, 1996) (quoting Schwimmer, 924 F.2d at 447) (emphasis added).  Such an 

 
effective assistance of counsel.”)  However, as the Government correctly noted during 
oral argument (and the defense did not dispute), “the Sixth Amendment doesn’t apply to 
this situation” because “the Sixth Amendment does not attach until indictment.” (Tr. at 
29); see United States v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (“For a Sixth 
Amendment right to counsel to attach, adversarial proceedings must have commenced 
against an individual, ‘whether by way of formal charge, preliminary hearing, indictment, 
information, or arraignment.’”) (citation omitted).  Here, the alleged privilege violations 
by the Government all occurred prior to the initiation of any criminal proceedings against 
Mr. Tournant—thus the Sixth Amendment is largely inapplicable.  To the extent that 
some cases (such as United States v. Stein, 541 F.3d 130 (2d Cir. 2008)) recognize that 
pre-indictment behavior can underlie a violation that can be asserted post-indictment, 
there are no facts that can sustain such a claim here.  (See infra pages 34-37.) 
Accordingly, the Court focuses primarily on Defendant’s Fifth Amendment constitutional 
argument. 
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exacting degree of scrutiny is not required, however, in cases where “the government’s intrusion 

into territory protected by [the defendant’s] attorney client privilege cannot be characterized as 

intentional.”  Id. at *13. (emphasis added).11  If a defendant meets the “very heavy burden” of 

showing “outrageous governmental misconduct,” the remedy is dismissal of the indictment.  

United States v. Walters, 910 F.3d 11, 27 (2d Cir. 2018).  Dismissal of an indictment is “an 

‘extraordinary remedy’ reserved only for extremely limited circumstances implicating 

fundamental rights.”  United States v. De La Pava, 268 F.3d 157, 165 (2d Cir. 2001) (citation 

omitted); see also United States v. Sabri, 973 F. Supp. 134, 146 (W.D.N.Y. 1996) (“Dismissal of 

an indictment for outrageous government conduct, although rare, is permissible . . . when ‘the 

conduct of law enforcement agents is so outrageous that due process principles would absolutely 

bar the government from invoking judicial processes to obtain a conviction.’”) (citation omitted). 

  Here, the defense argues that the Government’s conduct was manifestly corrupt in 

two respects.  First, the defense alleges that the Government intruded on the attorney-client 

relationship by inducing Mr. Tournant’s counsel to “switch sides” and help build the criminal 

case against him, and by obtaining access to Mr. Tournant’s privileged communications 

(including, most notably, the notes from the June 3 meeting).  Second, the defense alleges that 

the Government’s cooperation policies encouraged S&C to act unethically in its representation of 

Mr. Tournant, such as by including what the defense characterizes as unethical provisions in Mr. 

 
11  In applying the “manifest corruption” standard, some courts also take into account 

whether the government’s conduct prejudiced the defendant.  However, the Fifth 
Amendment standard does not expressly require a showing of prejudice—if the intrusion 
upon privilege rises to the level of manifestly corrupt, it is considered to be 
presumptively prejudicial.  See United States v. Hoey, No. 15-CR-229-PAE, 2016 WL 
270871, at *6 (S.D.N.Y. Jan. 21, 2016) (noting that these types of “particularly flagrant 
and sweeping violations of attorney-client privilege may justify dismissal of an 
indictment based on an assumed but not a concrete showing of taint”).   
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Tournant’s retainer agreement.  The Government argues that Mr. Tournant cannot meet the high 

bar of showing that its conduct was manifestly corrupt, because there is no evidence that the 

government intentionally intruded upon his attorney client privilege, and because the mere 

existence of the policies that encourage cooperation does not constitute outrageous misconduct.  

  The Court concludes that Mr. Tournant has not demonstrated any manifest 

corruption or violation of his constitutional rights by the Government.  First, as explained above, 

there has been no disclosure of materials as to which Mr. Tournant retained the ability to assert 

his claim of privilege.  It is elementary that a defendant cannot sustain a claim for 

unconstitutional intrusion into his attorney-client privilege when he has made no showing that 

his communications were privileged when the government received them.  See Voigt, 89 F.3d at 

1070 (finding that the defendant’s claim of manifest corruption failed because the defendant 

“failed to demonstrate that any of the information [his attorney] provided the government . . . 

was in fact privileged”).  Second, even if the communications had been privileged, nothing in the 

proffered evidence indicates that the Government improperly intruded into the attorney-client 

relationship, or that the Government otherwise took any corrupt or outrageous actions with 

regard to its relations with S&C and Allianz.  

  The Court first addresses Mr. Tournant’s argument that the Government acted in a 

manifestly corrupt way when it accessed his allegedly privileged information and intruded on his 

relationship with S&C.  In cases which have found manifest corruption, the record showed a 

clear, intentional, and flagrant intrusion by the government into the realm of attorney-client 

privilege.  For example, in United States v. Marshank, 777 F. Supp. 1507 (N.D. Cal. 1991), an 

indictment was dismissed after the government had essentially used the defendant’s attorney as a 

confidential informant—the government “investigated [the defendant] using information 
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received from his own attorney,” it “actively collaborated with [the attorney] to build a case 

against the defendant,” and it “facilitated” the attorney’s “unethical behavior . . . by hiding it 

from the defendant” and the court.  Id. at 1523-24.  Likewise, in United States v. Sabri, 973 F. 

Supp. 134 (W.D.N.Y. 1996), an indictment was dismissed due to the government’s 

“manipulation of the attorney-client relationship” where the government instructed the defense 

attorney to call her client and to then “direct[] the conversation” to incriminating topics, all while 

surreptitiously recording the conversation—the “attorney-client relationship was the vehicle used 

. . . to obtain admissions from the defendant” that were then used in the prosecution against him.  

Id. at 138, 147; see also People v. Joly, 336 Mich. App. 388, 405-06 (2021) (finding manifest 

corruption where government agent inadvertently came across a privileged email containing key 

incriminating evidence, but then intentionally “used the privileged information to further his 

investigation of defendant”). 

  In contrast, in cases which have concluded that the government’s actions were not 

manifestly corrupt, the government either did not commit any intentional intrusion into the 

attorney-client relationship, or its actions (even if intentional) did not rise to a level of egregious 

misconduct that prejudiced the defendant.12  For example, the court in United States v. 

Schwimmer, 924 F.2d 443 (2d Cir. 1991), found no manifest corruption where the government 

expressly directed the defendant’s accountant to turn over privileged workpapers because, 

“although the agents obviously obtained the workpapers intentionally, [defendant] suffered no 

 
12  The Third Circuit has articulated a helpful three-factor test for such situations: “in order 

to raise a colorable claim of outrageousness pertaining to alleged governmental intrusion 
into the attorney-client relationship, the defendant’s submissions must demonstrate an 
issue of fact as to each of the three following elements: (1) the government’s objective 
awareness of an ongoing, personal attorney-client relationship between its informant and 
the defendant; (2) deliberate intrusion into that relationship; and (3) actual and substantial 
prejudice.”  Voigt, 89 F.3d at 1067.  No such circumstances are presented here. 
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prejudice as a result”—the government did not obtain any “preview of defense strategy” from the 

workpapers, and “any influence on the government’s case by information obtained” from the 

workpapers “was wholly conjectural and insubstantial.”  Id. at 446-47.  Similarly, the court in 

United States v. Voigt, 89 F.3d 1050 (3d Cir. 1996) found no manifest corruption where the 

government was essentially relying on the defense attorney as an informant during the 

investigation, because there was no evidence that the government “was or should have been 

aware” of the attorney-client relationship during the relevant time period; the government “did 

nothing to solicit the calls” from the defense attorney; the government’s “efforts to steer clear of 

privileged information” demonstrated “that the government was attentive to ethical constraints;” 

and the defendant had not “suffered any ill effects flowing from the government’s allegedly 

improper investigative activity”—although the attorney was “violating her ethical obligation to 

avoid a conflict of interest,” there was no basis for imputing this violation to the government.  Id. 

at 1069-70; see also United States v. Sanin, 113 F.3d 1230, 1997 WL 280083, *4 (2d Cir. 1997) 

(concluding that there was no government intrusion because “not only was the [intrusion upon 

attorney client privilege] unintended by the government . . . [the defendant] has been unable to 

point to any prejudice he has suffered”); United States v. Dunham, No. 20-2686, 2021 WL 

3045372, at *3 (3d Cir. July 20, 2021) (finding no government intrusion where the government’s 

behavior was “more akin to passive tolerance [of a conflict]” than “active encouragement of 

impropriety,” as the government has “[no] affirmative duty . . . to inform a suspect that he has a 

potential conflict of interest with his attorney”) (citation omitted).   

  Further, in determining whether the government has intruded upon privilege, 

courts often consider whether the prosecution took reasonable precautions to avoid exposure to 

privileged materials.  See, e.g., United States v. Scozzafava, 833 F. Supp. 203, 210-11 
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(W.D.N.Y. 1993) (finding no intrusion where the prosecution “took steps . . . to avoid invading 

the zone of privilege established for attorney-client communications,” and because there “was no 

deliberate effort [by the prosecution] to learn defense strategy or tactics, to invade the defense 

camp, or otherwise to interfere with the ability of [defendant’s] retained attorney to advise and 

assist him”); United States v. Sharma, No. 18-CR-340-LGS, 2019 WL 3802223, at *3-4 

(S.D.N.Y. Aug. 13, 2019) (finding no privilege violation where the defendants had “not shown 

that the Government intentionally intruded on the attorney-client privilege,” the parties “agreed 

to a protocol for segregating the potentially privileged materials” and there was “no evidence that 

the Government intentionally diverged from the protocol,” and “the Government took reasonable 

precautions to avoid exposure to privileged materials”). 

  Here, unlike in Marshank or Sabri, there is no indication that the Government 

actively aided or encouraged S&C to disclose information in violation of any privileged 

relationship with Mr. Tournant.  Each of those cases involved a narrow set of facts in which the 

government affirmatively requested or encouraged the defendant’s personal attorney to disclose 

incriminating information about the defendant, which was gleaned during privileged 

communications, leading to the attorney essentially acting as an “undercover informant” on 

behalf of the government.  See United States v. Longo, 70 F. Supp. 2d 225, 270 (W.D.N.Y. 

1999) (noting that, in both Sabri and Marshank, a constitutional violation occurred “based on a 

finding of outrageous official conduct in the government’s misuse of the defendant’s attorney . . . 

as an informant to gather evidence against the defendant”).   Here, although S&C assisted the 

Government by providing information and records, and S&C encouraged the Government to 

prosecute Mr. Tournant, there is no indication in the record that any Government agent 

improperly requested or encouraged S&C to gather information about Mr. Tournant to pass on to 
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the Government for use in a criminal prosecution.  In other words, any misconduct here was 

solely on the part of S&C, not the Government.   

  Moreover, unlike in Joly, there is no indication that the Government used Mr. 

Tournant’s allegedly privileged information to further its investigation or to bring the case 

against him.  Indeed, once the Government was made aware of Mr. Tournant’s claim of improper 

disclosure of privileged material, it took reasonable steps to segregate the disputed material 

pending a determination of the privilege claim.  The Government proffers that it did not use the 

disputed material in its presentation to the grand jury or in fashioning the Indictment, and 

nothing in the record indicates otherwise.  At most, some of the Government’s pre-indictment 

actions—such as continuing to attend presentations by S&C even after being made aware of the 

defense’s claim of privilege violations and S&C’s potential conflict of interest—may have 

constituted “a passive tolerance” of a conflict, but none rose to the level of an unconstitutional 

“active encouragement of impropriety.”  Dunham, 2021 WL 3045372, at *3.  Furthermore, 

although prejudice is not a necessary element of the “manifestly corrupt” standard which is 

applicable here, the Court also concludes that has not shown that he would be able to establish 

that he was prejudiced by the Government’s exposure to his allegedly privileged materials.13  

  The Court next addresses Mr. Tournant’s argument that the Department of 

Justice’s (“DOJ”) promulgation of general guidelines encouraging corporate cooperation induced 

S&C to engage in unethical conduct (e.g., inclusion of the unusual Advance Waiver provision in 

 
13  To the extent the defense argues that the prosecution has been tainted simply due to the 

prosecution’s exposure to potentially privileged information (despite the filtering efforts 
that were undertaken), such argument is unavailing, as such reasoning has been rejected 
by the Second Circuit.  See Schwimmer, 924 F.2d at 446 (explaining that a defendant 
cannot show an intrusion into attorney-client privilege based on “the mere tangential 
influence that [exposure to] privileged information may have on the prosecutor’s thought 
processes”—rather, there must be a concrete “improper use” of privileged materials). 
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the retainer agreement).  Specifically, the defense argues that S&C’s conduct was legally 

attributable to the Government because the Government’s cooperation guidelines incentivize 

corporations to provide information regarding the misconduct of individual employees.  These 

arguments are insufficient to raise a material issue regarding improper government conduct.   

  The actions of a private entity “are attributable to the State if ‘there is a 

sufficiently close nexus between the State and the challenged action of the entity, so that the 

action of the latter may be fairly treated as that of the State itself.’”  See United States v. Stein, 

541 F.3d 130, 146-148 (2d Cir. 2008) (citation omitted).  For example, in Stein, the government 

was investigating a potential tax fraud perpetuated by a company and certain of its employees.  

Id. at 136-38.  The company had a longstanding policy of covering legal fees for its employees 

during any criminal investigation.  Id.  When the company later began cooperating with the 

government investigation, its fees policy came into conflict with governmental cooperation 

principles which stated that a prosecutor should weigh “the extent and value of a corporation’s 

cooperation” by looking to whether the corporation is “protecting its culpable employees . . . 

through the advancing of attorneys fees.”  Id.  Responding to specific pressure from the 

government, the firm informed its employees that it would cover their fees only if they 

cooperated fully with the government investigation.  Id.  When certain employees were later 

indicted, the Second Circuit affirmed the district court’s determination that the government had 

exerted such undue influence on the company decision-making that dismissal of the indictment 

was required.  Id. at 145-46.  The company’s action was attributable to the government because 

the government essentially “forced [the company] to adopt its constricted fees policy”—the 

government had “intervened in [the company’s] decision-making” by “expressing their 

disappointment” with the prior fees policy; by “mak[ing] plain their strong preference as to what 
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[the company] should do”; and by steer[ing] [the company] toward their preferred fee 

advancement policy and then supervis[ing] its application.”  Id. at 148.  In contrast, this Stein test 

is not satisfied when “the state merely approves of or acquiesces in the initiatives of the private 

entity, or when an entity is merely subject to governmental regulation.”  Id. at 146 (citations 

omitted). 

  Here, the defense argues that the Government encouraged S&C to betray its 

clients’ confidences by the publication of the DOJ’s “Principles of Federal Prosecution of 

Business Organizations” (the “Principles”), a set of guidelines which, according to the defense, 

“apply enormous pressure on corporations under investigation to meet strict and burdensome 

requirements to obtain cooperation credit” and avoid criminal penalties.  (Mtn. at 10.)  The 

specific Principle cited by the defense provides that, in order to receive cooperation credit, a 

corporation must “identify all individuals substantially involved in or responsible for the 

misconduct at issue” and “provide to the [government] all relevant facts relating to that 

misconduct.”  (Mtn., Exhibit I at 8.)  The defense asserts that the Principles “left S&C little 

choice but to turn on its own client,” putting S&C in a situation wherein “the only safe course . . . 

was for S&C to switch sides and betray Mr. Tournant”—an outcome so egregious that it 

allegedly violated his constitutional rights.  (Mtn. at 28-30.)   Defendant’s dramatic depiction of 

the termination of the joint representation and S&C’s proffer of information and assistance to the 

Government ignores Mr. Tournant’s knowing and voluntary entry (while represented by 

individual counsel) into a retainer agreement which gave his employer control over the 

disposition of privileged communications.  It also disregards the inescapable logic that any target 

of a government investigation would find it in its own interests to be forthcoming with 

information in a manner that might help it to avoid indictment. 
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  The defense has not demonstrated that the mere existence of the Principles is 

sufficient to render the Government responsible for any action taken by S&C during the 

investigation.  As noted by the Government, the Second Circuit recently addressed and rejected a 

similar argument in Gilman v. Marsh & McLennan Companies, Inc., 826 F.3d 69 (2d Cir. 2016).  

There, a company became the subject of an investigation by the state attorney general (“AG”), 

and it later began cooperating.  Id. at 71-72.  The company asked two of its employees to sit for 

interviews with the AG, and “warned that failure to comply would result in termination”; the 

employees refused the interviews and were fired.  Id.  The employees argued that, because of the 

company’s cooperation, the company’s actions were attributable to the AG under the principles 

enunciated in Stein.  Id. at 76.  The Second Circuit rejected this argument, noting that, in Stein, 

the government had wielded “overwhelming influence” on the company’s conduct, and had 

“steered [the company] to adopt a policy it otherwise would not have adopted.”  Id.  In contrast, 

in the facts before the Gilman court, there was no evidence that the AG had “forced” the 

company to take any particular action, “intervened” in its decision-making, or “supervised” its 

interview requests, and “government compulsion” was not the “but-for reason” that the company 

had undertaken the interviews.  Id. at 76-77.  Instead, as the Gilman court explained, “a company 

is not prohibited from cooperating, and typically has supremely reasonable, independent interests 

for conducting an internal investigation and for cooperating with a governmental investigation, 

even when employees suspected of crime end up jettisoned.”  Id. at 77.   

  Here, as in Gilman, there is no indication that a government policy forced Allianz 

or its counsel to take any particular action, or directly intervened in its decision-making.  The 

decision to include the Advance Waiver provision in the retainer agreement for joint 

representation was consistent with Allianz’s interest in facilitating both its employees’ ability to 
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obtain legal services and its own ability to develop its knowledge of the relevant circumstances.  

Allianz’ decision to invoke the Advance Waiver provision when it perceived that its interests had 

diverged from Mr. Tournant’s (and that it would be in a better position under the Principles if it 

provided information to the Government) was consistent with Allianz’ self-interest and with the 

express language of the Advance Waiver provision to which Mr. Tournant had agreed.14   

  The Court accordingly concludes that Mr. Tournant has failed to provide a 

plausible basis for any inference that the Government’s actions in this case were manifestly 

corrupt and his motion to dismiss the indictment on constitutional grounds must be denied.   

 

Evidentiary Hearing Request 

  Finally, the defense asserts that Mr. Tournant is entitled to an evidentiary hearing 

(preceded by discovery) so that the Court may determine the extent to which the Government 

had access to and utilized his privileged materials, and the extent to which exposure to his 

privileged materials tainted the prosecution team and the indictment.   

  Mr. Tournant asserts that he is entitled to a hearing of the type contemplated by 

the U.S. Supreme Court’s decision in Kastigar v. United States, 406 U.S. 441 (1972), a case that 

concerned the prosecution of persons who had earlier been granted immunity.  Id. at 460.  

Kastigar held that, when a witness is compelled to give incriminating testimony under a grant of 

immunity and is thereafter prosecuted for a matter relating to the compelled testimony, the 

Government bears “the heavy burden of proving that all of the evidence it proposes to use was 

 
14  “You agree that if management of the Allianz Entities deems it appropriate, the Allianz 

Entities may decide to release [privileged or confidential material] to the government . . . 
. You understand that such disclosure may mean that the protections of the attorney-client 
privilege that you may have for such Material would no longer apply.”  (Mtn., Exhibit A, 
at 3.) 

Case 1:22-cr-00276-LTS   Document 86   Filed 08/15/23   Page 38 of 40

ACC CLE MATERIALS 222



TOURNANT - MTD .DOCX VERSION AUGUST 3, 2023 39 

derived from legitimate independent sources.”  Id. at 461-62.  Courts have subsequently 

interpreted Kastigar to establish a specialized type of proceeding, called a “Kastigar hearing,” in 

which the Court can determine whether the Government’s evidence was derived from legitimate 

sources.  Holding a Kastigar hearing is appropriate when the defendant “raises a distinct, non-

speculative possibility of taint” in the Government’s evidence.  See United States v. Helmsley, 

726 F. Supp. 929, 933-34 (S.D.N.Y. 1989).  While some courts in this circuit have applied the 

Kastigar standard to a defendant’s claim of intrusion upon the attorney-client privilege by the 

government, see, e.g., United States v. Sharma, No. 18-CR-340-LGS, 2019 WL 3802223, at *5 

(S.D.N.Y. Aug. 13, 2019), as the Government correctly notes, there is no binding Second Circuit 

authority on the question of whether a Kastigar hearing is required in all such cases.  See United 

States v. Landji, No. 18-CR-601-PGG, 2021 WL 5402288, at *20 (S.D.N.Y. Nov. 18, 2021) 

(noting that there is “a dearth of law in the Second Circuit” on the issue of “a Kastigar claim 

premised on access to privileged materials”).  

  Even if the Second Circuit had firmly recognized the right to a Kastigar hearing in 

such cases, Mr. Tournant would not be entitled to one here because he has not made a threshold 

showing that the government’s evidence is tainted.  See Sharma, 2019 WL 3802223, at *5 (“To 

warrant a [Kastigar] taint hearing,” a defendant has “the burden of showing a factual relationship 

between the privileged information and the prosecution.”) (citation omitted); United States v. 

Connolly, No. 16-CR-0370, 2019 WL 2120523, at *19 (S.D.N.Y. May 2, 2019) (“’An 

insubstantial and speculative possibility of taint’ does not trigger Kastigar.”) (citation omitted); 

Hoey, 725 F. App'x at 61 (to warrant a hearing, the defendant must show a “factual connection 

between” the content of “the allegedly privileged information and the charges in [the] case.”).  

Here, as explained above, Mr. Tournant held no enforceable privilege claim over the disputed 
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materials, because he had signed a valid advance confidentiality waiver providing that Allianz 

would control the privilege and acknowledging that any privilege claim he held would be waived 

upon Allianz’s disclosure.  Nor has Mr. Tournant shown any specific factual relationship 

between his allegedly privileged information and the Government’s case against him.   

Accordingly, Mr. Tournant is not entitled to an evidentiary hearing or to related discovery on his 

claims. 

 

CONCLUSION 
 

  For the reasons explained above, the Motion is denied insofar as it seeks dismissal 

of the indictment, and Mr. Tournant’s alternative request for an evidentiary hearing and 

discovery is also denied.   This Opinion resolves docket entry no. 53.  

  The next pretrial conference in this case is scheduled to take place on September 

19, 2023, at 11:30 am. 

 

 SO ORDERED. 
 
Dated: New York, New York     
 August 3, 2023    
 
        /s/ Laura Taylor Swain  
        LAURA TAYLOR SWAIN  
        Chief United States District Judge 
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Opinion

WILLIAM B. CHANDLER III, Chancellor.

*1  Dear Counsel:
I have before me the motions listed below. I have ruled on
each of these motions, in brief form, as follows.

1. The motion to compel of defendants Frederick
Beck, Tunc Doluca, Pirooz Parvarandeh, Richard

Hood, Vijaykumar Ullal, Charles Rigg, Michael
Byrd, James Bergman, B. Kipling Hagopian, Frank
Wazzan, Eric Karros, M.D. Sampels, and Alan Hale
(the “individual defendants”)

By this motion, the individual defendants seek to compel
plaintiffs to respond to interrogatories seeking to ascertain
the factual basis for plaintiffs' claims against the individual
defendants. Because this motion appears to have been mooted
or eclipsed by other circumstances, I deny this motion without
prejudice. Should individual defendants determine the need
still exists for the discovery sought in this motion, they may
refile this motion at that time.

2. Plaintiffs' July 3, 2007 motion to compel production
from defendants, including nominal defendant Maxim
Integrated Products, Inc.

Plaintiffs seek an order compelling: (1) nominal defendant
Maxim Integrated Products, Inc. (“Maxim” or the
“Company”) to respond to plaintiffs' document requests in
native file format, with original metadata, but without a
separate production of metadata; (2) all defendants (and
Maxim) to produce non-privileged documents involving
discussions or negotiations relating to defendant Jasper's and
defendant Gifford's employment termination from Maxim,
including notes or minutes taken at meetings concerning their
termination from the Company; and (3) all defendants (and
Maxim) to provide copies of communications between any
defendant and the Securities and Exchange Commission (the
“SEC”) concerning stock option backdating at the Company,
including transcripts of testimony provided to the SEC
regarding this subject. Maxim insists that these requests are
irrelevant, moot or burdensome. The individual defendants
contend the requests are burdensome, irrelevant, privileged or
not in the possession of the individual defendants.

For the following reasons, I grant plaintiffs' motion to compel.
First, metadata may be especially relevant in a case such as
this where the integrity of dates entered facially on documents
authorizing the award of stock options is at the heart of the
dispute. This relevance is further illustrated by the fact that
Maxim's special committee, as well as Deloitte & Touche,
undoubtedly reviewed metadata as part of their investigation
into the backdating problems at Maxim. This latter fact
also undermines the asserted burdensomeness of producing
documents in native file format. Maxim need not produce
metadata separately, but the Court does order the production
of documents identified in plaintiffs' July 3rd motion to
compel in a format that will permit review of metadata, as
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plaintiffs have clearly shown a particularized need for the
native format of electronic documents with original metadata.

Second, discussions or negotiations regarding Jasper's and
Gifford's termination may be relevant or likely lead to
the discovery of relevant information regarding the scope
and nature of the stock option backdating that allegedly
occurred under their direction. Maxim's assertion that it has
already produced all non-privileged documents responsive
to this particular request leaves unanswered and unclear
precisely which documents have not been produced based
on privilege. Thus, Maxim shall provide an updated and
complete privilege log (in substitution for the May 15,
2007 privilege log) identifying each document for which
it claims privilege (and that has not been produced under
this subject request), as well as the document's date, author,
recipients, and a brief description of the precise privilege
relied upon as a basis for withholding the document. The
privilege log shall be submitted to plaintiffs and to the
Court. Maxim shall further provide the Court with each of
the withheld documents identified in the privilege log for
the Court's in camera inspection. In order to be explicitly
clear, these documents shall include any minutes or notes of
meetings (whether in person or telephonically) of discussions
or negotiations regarding the Jasper/Gifford terminations.
The individual defendants are under the same burden to
produce the requested documents concerning the termination.
If documents are withheld on the grounds of privilege, the
individual defendants must provide plaintiffs and the Court
with a privilege log, as above described, identifying each and
every document being withheld, together with copies for the
Court's in camera review.

*2  Third, and finally, the most equitable solution to
plaintiffs' request for communications between all defendants
(including Maxim) and the SEC, is for Maxim to scan and
produce on CD or DVD a complete and unaltered set of
all documents (including cover letters and “MXIM-SEC”
Bates numbers) actually produced to the SEC, which Maxim
has in its possession and which reflect delineations between
separate documents easily recognized by electronic discovery
software. This will obviate any purported burden from such
production because Maxim must have those documents
organized in MXIM-SEC Bates number order in its files.
Thus, production in the manner described above should not
be difficult; it also should eliminate most, if not all, of the
problems concerning missing Bates-numbered pages and any
question of missing witness binders or transcripts of SEC
testimony that plaintiffs contend have been produced to the

SEC but withheld from them. Very little of the information
should be privileged, as only one defendant has mentioned
any form of confidentiality order entered into in connection

with the SEC investigation. 1  To the extent any document
is purportedly privileged, the claiming party shall provide
a privilege log for plaintiffs, and a privilege log and the
privileged documents for the Court's in camera review. To
the extent testimony or other information with the SEC is
not in the physical possession of defendants, the appropriate
defendant shall make a request of the SEC for the transcript
or document.

1 Defendant Gifford asserts that documents were
provided to the SEC on his behalf only
under an express oral confidentiality agreement.
Gifford contends that he therefore may properly
withhold any documents produced to the SEC or
communications between his attorney and the SEC
about those documents on privilege grounds. To the
extent these documents are purportedly privileged,
and such privilege has not been waived because
of the oral confidentiality agreement, Gifford shall
provide a privilege log for plaintiffs and the Court.

Accordingly, consistent with the above-described parameters,
I grant plaintiffs' July 3, 2007 motion to compel production
from defendants, including nominal defendant Maxim.

3. Plaintiffs' July 3, 2007 motion to compel production
from Maxim Integrated Products, Inc. (including its
Special Committee), Orrick Herrington & Sutcliffe,
LLP and LECG Corporation

Plaintiffs seek to compel Orrick Herrington & Sutcliffe
LLP (counsel to Maxim's special committee) and LECG
(who was retained by Orrick for forensic accounting
assistance) (together “Orrick”) and Maxim (including its
special committee) (the “Special Committee”) to produce all
communications between Orrick and the Special Committee
and Orrick and Maxim. Specifically, plaintiffs seek, first,
discovery concerning the communications between Orrick
and the Special Committee that occurred throughout the
course of the Special Committee's investigation and, second,
Orrick's presentation of the final report to the Special
Committee and Maxim's board of directors. Orrick and
Maxim assert that the attorney-client privilege applies to the
communications sought by plaintiffs and that this privilege
has neither been waived nor vitiated by a showing of good
cause by plaintiffs. Plaintiffs also seek documents withheld
by Orrick on the grounds that they are protected by the
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work product doctrine, including notes from its interviews
with thirty-two individuals conducted in the course of the
investigation and Orrick's forensic analysis of Maxim's
computer systems, including metadata. For the reasons that
follow, I grant plaintiffs' motion to compel in part.

*3  There appears to be no dispute that, absent waiver or good
cause, the attorney-client privilege protects communications
between Orrick and its client, the Special Committee.
Maxim, however, also asserts attorney-client privilege for
its communications with Orrick relating to the Special
Committee's findings, reports, presentations, and other
communications, contending that, because the Special
Committee was formed at its direction in direct response to
the litigation challenging Maxim's grants of stock options,
Maxim and its Special Committee share a joint privilege.
As a result of this purported joint privilege, communications
between not only the Special Committee and Orrick, but
also Maxim and Orrick would be protected. Maxim further
contends that it has not waived this privilege. Even assuming
that Maxim can assert the privilege between the Special
Committee and Orrick to protect communications between

Maxim and Orrick about the investigation and report, 2  I
conclude that the privilege does not apply here because
plaintiffs' showing of good cause vitiates it. Applying the

factors set forth in Garner v. Wolfinbarger, 3  and particularly
the three identified in Sealy Mattress Co. of New Jersey, Inc.

v. Sealy, Inc., 4  I conclude that no privilege has attached to
the communications between Maxim and Orrick regarding
the investigation and report. Plaintiffs have demonstrated:
(1) a colorable claim; (2) the unavailability of information
from other sources, including the lack of written final report,
the inability to depose witnesses regarding the report or
investigation because of assertions of privilege, and the
unavailability of witnesses due to invocation of the Fifth
Amendment privilege not to testify; and (3) the specificity
with which the information is identified. Of particular
importance is the unavailability of this information from
other sources when information regarding the investigation
and report of the Special Committee is of paramount
importance to the ability of plaintiffs to assess and, ultimately
prove, that certain fiduciaries of the Company breached
their duties. Consequently, I conclude that no attorney-client
privilege attached to the communications between Maxim
and Orrick regarding the investigation and, therefore, these
communications must be produced.

2 It is worthwhile to note that the Special Committee
formed here to investigate the stock option
backdating appears to lack power to assert claims
on behalf of Maxim and so is not one formed

under the framework of Zapata v. Maldonado,
430 A.2d 779 (Del.1981). Such a committee would
certainly possess its own independent privilege.

See, e.g., Moore Business Forms, Inc. v. Cordant
Holdings Corp., Nos. 13911, 14595, 1996 WL
307444, at *6 (Del.Ch. June 4, 1996) (stating that
a special committee formed pursuant to 8 Del. C.
§ 141(c) would be free to retain separate counsel
and its communications with counsel would be
properly protected from disclosure to members of
the company's board). Here, it is clear that an
attorney-client relationship exists between Orrick
and the Special Committee. But, given the nature
of the Special Committee as to Maxim, it is
at least arguable that the Special Committee is
not wholly separate from and independent of
Maxim such they may share a joint privilege.
Though, as discussed below, I am skeptical that
the individual defendants, as directors of Maxim's
board, do in fact share a joint privilege, I analyze
this issue assuming, but without deciding, that
Maxim could properly assert the privilege between
the Special Committee and Orrick as to Maxim's
communications with Orrick.

3
430 F.2d 1093, 1103-04 (5th Cir.1970), cert

denied, 401 U.S. 974, 91 S.Ct. 1191, 28 L.Ed.2d

323 (1971). See also Deutsch v. Cogan, 580

A.2d 100, 105 (Del.Ch.1990); Zirn v. VLI Corp.,
621 A.2d 773, 782-83 (Del.1993).

4 No. 8853, 1987 WL 12500, at *4 (Del.Ch. June
19, 1987) (identifying three factors as of “particular
significance”: (i) whether the claim is colorable; (ii)
the necessity or desirability of information and its
availability from other sources; and (iii) the extent
to which the information sought is identified as
opposed to blind fishing expedition)).

Even if, however, Maxim and its Special Committee do share
a joint privilege, as to certain communications between Orrick
and the Special Committee, I conclude that plaintiffs have
demonstrated that the privilege has been waived. Plaintiffs
appear to seek discovery of all communications between
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Orrick and the Special Committee related to the investigation
and report, in addition to discovery of the presentation of
the Special Committee's investigation and final report to the
Special Committee and Maxim's board of directors. Though
plaintiffs have demonstrated waiver of the privilege only as
to the presentation of the report, this partial waiver operates
as a complete waiver for all communications regarding this

subject matter. 5  Therefore, I conclude that plaintiffs are
entitled to all communications between Orrick and the Special
Committee related to the investigation and final report.
Communications made in the presence of third persons not for
the purpose of seeking legal advice operates as a waiver of the

attorney-client privilege. 6  On January 18 and 19, 2007, the
Special Committee presented its final oral report to Maxim's
board of directors. This report appears to be more than a mere
acknowledgement of the existence of the report and instead
disclosed such details that, for example, attendees were
directed to turn in any notes taken during the presentation at
the end of the meeting. In addition to the Special Committee
and Orrick, other members of the board of directors and
attorneys from Quinn Emmanuel were also in attendance. The
presentation of the report constitutes a waiver of privilege

because the client, 7  the Special Committee, disclosed its
communications concerning the investigation and final report
to third parties-the individual director defendants and Quinn
Emmanuel-whose interests are not common with the client,
precluding application of the common interest exception

to protect the disclosed communications. 8  The individual
defendants, though directors on the board of Maxim, cannot
be said to have interests that are so parallel and non-
adverse to those of the Special Committee that they could
reasonably be characterized “joint venturers.” The Special
Committee was formed to investigate wrongdoing and in
response to litigation in which certain directors were named
as individual defendants. This describes a relationship more
akin to one adversarial in nature. Though the presence of
counsel that seemingly acts in a dual capacity as counsel for
both Maxim (before the SEC) and the individual defendants

in this litigation 9  may confuse the issue of whether the
director defendants attended the January meetings in a
fiduciary-not individual-capacity, any apparent confusion
may now be dismissed because the individual director
defendants specifically rely on the findings of the report for
exculpation as individuals defendants. Thus, there can be no
doubt that the common interest exception is inapplicable to
extend the protection of the attorney-client privilege to the
communications disclosed at the January board meetings.
Therefore, those communications relating to the final report,

including any materials distributed or collected at meetings
between the Board members and the Special Committee, must

be produced. 10

5
See Citadel Holding Corp. v. Roven, 603 A.2d
818, 825 (Del.1992) (citing Del. R. Evid. 510;
Texaco, Inc. v. Phoenix Steel Corp., 264 A.2d 523

(Del.Ch.1970); Int'l Bus. Machs. Corp. v. Sperry
Rand Corp., 44 F.R.D. 10 (D.Del.1968)).

6
See e.g., Westinghouse Elec. Corp. v. Republic
of Phil., 951 F.2d 1414, 1424 (3d Cir.1991)
(“[V]oluntary disclosure to a third party of
purportedly privileged communications has long
been considered inconsistent with an assertion of
the privilege”).

7 The privilege, which is based in Rule 502(b) of the
Delaware Rules of Evidence, belongs to the client
and may be waived either expressly or implicitly.

See Tackett v. State Farm Fire & Cas. Ins. Co.,
653 A.2d 254, 259 (Del.1995).

8 The common interest doctrine extends the
protections of the attorney-client privilege to
disclosures of communications among parties who
share a common interest. Under this exception,
however, for the communication to remain
privileged even after its disclosure to others, the
“others [must] have interests that are ‘so parallel
and non-adverse that, at least with respect to the
transaction involved, they may be regarded as

acting as joint venturers.’ ” Saito v. McKesson
HBOC, Inc., No. 18553, 2002 WL 31657622, at *4

(Del.Ch. Nov.13, 2002) (citing Jedwab v. MGM
Grand Hotels, Inc., No. 8077, 1986 WL 3426, at
*2 (Del.Ch. Mar.20, 1986)).

9 If, in fact, as plaintiffs allege, the same law firm
acts in a dual capacity as counsel for both Maxim
before the SEC and the individual defendants in this
litigation, this is a representational conflict about
which the Court anxiously awaits to be enlightened.

10 Of course, all documents and communications
related to the underlying factual information upon
which Orrick based any legal advice is not within
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the ambit of attorney-client privilege protections
and should have already been produced

*4  As to the documents for which Orrick claims protection

under the work product doctrine, 11  this Court rules as
follows: first, because Orrick states that its notes are not
transcripts of interviews and do not provide a verbatim
account of witness testimony and, instead, characterizes its
notes as containing attorney thoughts, impressions, opinions,
and conclusions regarding witness credibility and testimony,
Orrick's interview notes are protected by the work product
doctrine. Plaintiffs contend that the notes are in fact work
product, not opinion work product, and so plaintiffs' burden-
which plaintiffs assert they have satisfied-is to show both

substantial need and undue hardship. 12  Because work
product containing attorney thoughts, impressions, opinions,
and conclusions is the paradigmatic type of work product that
Rule 26(b)(3) operates to protect, this Court will not order
their production and risk erosion of the work product doctrine,
particularly if the notes are indeed opinion work product.
Instead, Orrick must produce its interview notes to the Court
for in camera inspection. If, after this Court's review of the
notes, this Court determines that the notes may be properly
produced either in their entirety or in some redacted form,
then the notes shall be produced at that time. I, therefore, defer
ruling on this aspect of plaintiffs' motion until I have reviewed
the notes, which Orrick is directed to promptly produce to
the Court. Second, plaintiffs contend that, aside from the
interview notes and metadata, they are unable to identify the
precise nature and scope of documents withheld by Orrick
on the grounds of the work product doctrine. Orrick must,
therefore, provide plaintiffs with a privilege log identifying
each document it is withholding on this basis. Orrick also
must provide the Court with the privilege log, in addition
to the documents for which the privilege is claimed, for in
camera review. Third, this Court compels Maxim to produce
metadata, within the parameters described in the Court's
reasoning in relation to plaintiffs' other July 3rd motion to
compel.

11
See Ct. Ch. R. 26(b)(3). See also Saito, 2002 WL
31657622, at *3 (discussing protection for opinion
work product).

12
See Saito, 2002 WL 31657622, at * 11 (“A
party may receive non-opinion work when the
party has a substantial need for the materials and
the party cannot acquire a substantial equivalent

of the materials by other means without undue
hardship.”) (citing Ct. Ch. R. 26(b)(3) (emphasis in
original). Plaintiffs must satisfy a higher burden for
opinion work product, which the courts will protect
in all but the most compelling circumstances.
Id. (”A party may receive opinion work product
when it is directed to the pivotal issue in the
current litigation and the need for the information

is compelling (citing Tackett, 653 A.2d at 262
(emphasis in original)).

4. Plaintiffs' July 5, 2007 motion to compel production
from nominal defendant Maxim Integrated Products,
Inc. and third party Deloitte & Touche LLP

Plaintiffs seek all documents and communications concerning
any determinations as to the correct measurement dates for
Maxim stock options. Defendants, however, have not yet
reached any conclusions regarding the correct measurement
dates, and argue that interrupting the ongoing restatement
process to produce these inchoate materials will present an
undue burden. Plaintiffs need the correct grant dates only to
calculate damages for any backdated options that have been
exercised. Because this need is relatively slight compared
to the burden that would be placed on the defendants, I

deny this motion to compel. 13  Plaintiffs will be able to
calculate damages based on the correct measurement date
after defendants have completed their restatement.

13 See Ct. Ch. R. 26(b)(1)(iii); Cal. Pub. Employees'
Ret. Sys. v. Coulter, No. 19191-NC, 2004
WL 1238443, at *1 (Del.Ch. May 26, 2004)
(denying motion to compel where “the currently
pending requests are far too broad and far too
burdensome”).

5. Plaintiffs' motion for order regarding defendants'
and witnesses' invocation of their Fifth Amendment
privilege

*5  Plaintiffs seek protections (in the form of advance
notice and opportunity to depose) against unfair surprise if
either defendant Jasper or other non-party witnesses waive

their Fifth Amendment rights before trial. 14  Specifically,
plaintiffs' proposed order would require Jasper and any other
defendant who invoke his Fifth Amendment privilege and
then waives that right before trial to: (1) at least eight weeks
before trial, notify all parties of this waiver and respond
to interrogatories and document requests previously served
upon him by plaintiffs; and (2) at least five weeks before the
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start of trial, submit to a deposition in which he does not
invoke his Fifth Amendment privilege. Plaintiffs' proposed
order would require the similar requirements for non-party
witnesses (specifically, no party may call a non-party witness
who invokes his or her Fifth Amendment right to testify at
trial without providing notice to all other parties at least eight
weeks before trial and this witness must submit to a deposition
at least five weeks before trial).

14 This motion is moot as to defendant Gifford, who
has informed the parties and the Court that he will
not assert his Fifth Amendment rights in this case.

Though I am not convinced that there is necessarily a
cognizable prejudice to defendants from an order limiting
non-party witnesses from testifying unless they have
submitted to depositions at least five weeks before trial, I
also see no reason why plaintiffs cannot rely on the pre-trial
stipulation's identification of all witnesses. This stipulation
would provide the basis for moving to depose and seek
documents from particular witnesses who have not already
had discovery taken as to their testimony. Plaintiffs will have
sufficient time to review responses and take any necessary
depositions on an expedited basis between the time the pre-
trial stipulations must be filed and the beginning of the trial.
I, therefore, deny this motion.

6. Plaintiffs' motion for partial summary judgment
Given the resolution of the above motions, I will defer
consideration of plaintiffs' motion for partial summary
judgment until the close of discovery, at which time the parties
are invited to make any final submissions in connection with
plaintiffs' motion. As of February 27, 2008, all defendants
shall have two weeks to file any final submissions in
connection with plaintiffs' motion for partial summary
judgment. Plaintiffs shall have one week thereafter to reply.
The Court will rule promptly once all submissions have been
filed.

7. Individual defendant's motion for summary
judgment

The parties have not submitted a briefing schedule for this
motion and are directed to confer to develop one.

IT IS SO ORDERED.

Very truly yours,

William B. Chandler III

All Citations

Not Reported in A.2d, 2007 WL 4259557

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. New York.

SECURITIES and EXCHANGE

COMMISSION, Plaintiff,

v.

VITESSE SEMICONDUCTOR CORPORATION,

Louis R. Tomasetta, Eugene F. Hovanec,

Yatin D. Mody, Nicole R. Kaplan, Defendants.

No. 10 Civ. 9239(JSR).
|

July 14, 2011.

MEMORANDUM

JED S. RAKOFF, District Judge.

*1  On April 19, 2011, non-party Nu Horizons Electronic
Corporation (“NuHo”) moved to quash the subpoenas
issued by defendants Tomasetta and Hovanec requesting
the production of handwritten notes taken during NuHo's
internal investigation. Defendants Tomasetta and Hovanec
simultaneously filed a motion to compel the production of
these notes. On April 29, 2011, the Court heard oral argument
on these motions and subsequently conducted an in camera
review of the notes in question. On May 13, 2011, the
Court issued a “bottom-line” Order denying NuHo's motion
to quash and granting defendants' motion to compel. This
Memorandum explains the reasons for those rulings.

By way of background, the SEC's complaint in this action
alleges that during the period from 1995 through April 2006,
defendant Vitesse Semiconductor Corporation (“Vitesse”)
engaged in fraudulent revenue recognition practices and stock
options backdating misconduct. Compl. ¶ 1. These fraudulent
practices were allegedly orchestrated by the four individual
defendants: Vitesse's co-founder and CEO, Louis Tomasetta;
its Chief Financial Officer (“CFO”) and Executive Vice
President, Eugene Hovanec; its Controller and CFO, Yatin
Mody; and Manager/Director of Finance, Nicole Kaplan. Id.
¶ 2. Among other things, the Complaint alleges that between
September 2001 and April 2006, Tomasetta, Hovanec, Mody,
and Kaplan materially inflated Vitesse's reported earnings
by immediately recording as revenues the shipments made

to Vitesse's largest distributor, NuHo, even though the
distributor had an unconditional, but undisclosed, right to
return the product. Id. ¶ 2. The effect of this fraud was to
materially inflate Vitesse's revenue in its financial statements.

On September 29, 2006, before the instant complaint was
filed, the SEC notified NuHo that it was conducting a
confidential investigation entitled In the Matter of Vitesse
Semiconductor Corp . On April 13, 2007, the SEC issued
subpoenas to NuHo for documents relating to Vitesse.
Thereafter, NuHo's independent audit committee (the “Audit
Committee”) hired Gage Spencer & Fleming LLP (“GSF”)
to conduct an internal investigation into NuHo's relationship
with Vitesse. In connection with the internal investigation,
GSF interviewed present and former NuHo employees. While
conducting these interviews, Laura–Michelle Horgan, an
attorney with GSF, took handwritten notes of the interviews.
See Affidavit of Laura–Michelle Horgan, dated April 19,
2011 (“Horgan Aff.”), ¶ 2. These notes have not been shown
or produced to anyone outside GSF, no copies have been
made, and the notes have not been reduced to formal interview
memoranda. Horgan Aff. ¶ 4. Ms. Horgan also attests that
the notes are not a verbatim transcript of the interviews and
that the notes have not been shown to any witnesses or
endorsed by any witness. Id. ¶ 5. On February 12, 2009, GSF
concluded its internal investigation and issued a report to the
Audit Committee (the “Internal Report”)/ which included:
(i) a seventy-eight page written summary of GSF and FTI's
conclusions; (ii) a Power Point Presentation prepared by GSF
summarizing GSF and FTI's conclusions; and (iii) six tables
prepared by FTI summarizing its conclusions.

*2  On July 28, 2008, the Audit Committee produced
to the SEC documents bates numbered NUHD0000l to
NUHD00252 and “an oral summary of the internal
investigation's prior interviews of Paul Durando” pursuant to
a non-waiver agreement, which stated that the SEC agreed
to “maintain the confidentiality of the Confidential Materials
pursuant to this agreement” and not disclose them to any
third party unless “disclosure is otherwise required by law
or would be in furtherance of the Commission's discharge
of its duties and responsibilities.” Horgan Aff., Ex. C. At
the SEC's request, GSF also provided oral interviews—or
“downloads”—of other witness interviews to the SEC. These
downloads were sought by the SEC in connection with their
upcoming depositions of NuHo witnesses. Horgan Aff. ¶ 6.

On January 27, 2011, defendants Tomasetta and Hovanec
issued subpoenas to GSF and FTI seeking “[a]ll documents
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that you reviewed, prepared, used, sent or received in
connection with or concerning the Internal Investigation.”
Tomasetta and Hovanec issued a subpoena to NuHo with
the same request on February 1, 2011. On March 4, 2011,
NuHo moved to quash the subpoenas issued by defendants
Tomasetta and Hovanec to the extent that they sought
disclosure of the Internal Report. On March 15, 2011, the
Court denied NuHo's motion and, as a result, the Internal
Report was produced to Tomasetta and Hovanec subject
to a confidentiality agreement. After receiving the Internal
Report, which made reference to certain attorney notes taken
by GSF in connection with NuHo's internal investigation,
Tomasetta and Hovanec sought production of the handwritten
notes taken by Ms. Horgan.

As a general matter, materials containing “mental
impressions, conclusions, opinions, or legal theories of an
attorney or other representative” that were “prepared in
anticipation of litigation” are protected from disclosure to

third parties. United States v. Adlman, 134 F.3d 1194,
1197 (2d Cir.1998). SeeFed.R.Civ.P. 26(b)(3). However, the
protections of the work product doctrine are not absolute.
For example, if a party discloses work product materials to

an adversary, the privilege is often deemed waived. In re
Steinhardt Partners, L.P., 9 F.3d 230, 235 (2d Cir.1993). In
addition, “the disclosure of privileged or otherwise protected
materials to the Government may, in certain circumstances,
result in a waiver of the privilege or protection.” United States
v. Treacy, No. 08 Cr. 366, 2009 WL 812033, at *1 (S.D.N.Y.
Mar. 24, 2009). The Second Circuit, declining “to adopt a per
se rule that all voluntary disclosures to the government” result

in waiver, see In re Steinhardt Partners, L.P., 9 F.3d 230,
236 (2d Cir.1993), has held that “rules relating to privilege in
matters of governmental investigations must be [crafted] on
a case-by-case basis,” id., and “applied in a common sense
way in light of reason and experience.” In re Six Grand Jury
Witnesses, 979 F.2d 939, 944 (2d Cir.1992).

*3  In connection with their motion to compel the production
of the handwritten notes, defendants Tomasetta and Hovanec
argued that NuHo waived the work product privilege with
respect to these notes when it provided oral summaries of the
interviews to the SEC. NuHo argued that it provided these
summaries in accordance with a non-waiver agreement and
that, in any case, providing oral summaries of interviews
did not constitute a general waiver of attorney work product
privilege that would require the production of handwritten
attorney notes.

As an initial matter, the Court concluded that not all of the
oral summaries provide by NuHo to the SEC were actually
provided pursuant to a non-waiver agreement. In July 2008,
NuHo and the SEC entered into a non-waiver agreement
covering the “oral summary of the internal investigation's
prior interviews of Paul Durando,” Horgan Aff., Ex. C, but
other oral summaries were not explicitly covered in that non-
waiver agreement. And while on March 19, 2009, NuHo
entered into a second non-waiver agreement with the SEC
that expressly covered “oral summaries of prior interviews,”
see Marmalefsky Aff., Ex. 6, at least some oral summaries
were provided to the SEC before this date. However, even
assuming that all the oral summaries were provided pursuant
to a non-waiver agreement, that would not end the Court's
inquiry into waiver given the absence of a per se rule.

See In re Steinhardt Partners, L.P., 9 F.3d 230, 235 (2d
Cir.1993).

After hearing oral argument on NuHo's motion to quash and
defendants' motion to compel, the Court concluded that it
could not determine whether waiver applied without having a
better understanding of the level of detail provided in the oral
summaries to the SEC. Specifically, waiver would probably
not apply if NuHo merely provided general impressions of the
interviews without organizing the presentations “in a witness-
specific fashion,” but might very well apply if NuHo “orally
relayed in substantial part” the contents of witness interviews
to the SEC. See United States v. Treacy, 08 Cr. 366(JSR),
2009 WL 812033, at *2 (S.D.N.Y. March 24, 2009). Thus, in
addition to conducting an in camera review of the handwritten
notes taken by Ms. Horgan, the Court ordered the SEC to turn
over its notes of the “downloads” provided by Ms. Horgan
and conducted an in camera review of the SEC's notes.

After comparing Ms. Horgan's notes to the SEC's notes, it
became clear to the Court that the oral summaries provided
to the SEC were very detailed and, indeed, there were
many instances where the SEC's notes matched Ms. Horgan's
notes almost verbatim. Thus, the Court concluded that NuHo
waived work product privilege with respect to the notes by
providing very detailed, witness-specific information to the
SEC. While it is undisputed that NuHo did not actually
produce the notes themselves to the SEC, after reviewing the
SEC's notes the Court found that NuHo effectively produced
these notes to the SEC through its oral summaries. And, as
noted in the Court's Memorandum explaining the denial of
NuHo's previous motion to quash, while producing privileged
materials to the Government will not constitute waiver in all
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cases, in this case, the SEC—the very government agency
that received the privileged material—is actually a party
to the instant action and thus could use the information
produced by NuHo in its case against the defendants. See

SEC v. Vitesse Semiconductor Corp., ––– F.Supp.2d ––––,
2011 WL 1142343, at *3 (S.D.N.Y.2011). Moreover, as also
noted in the Court's previous Memorandum, many of the
key allegations in the SEC's complaint against Tomasetta and
Hovanec concern Vitesse's relationship with NuHo, the very
topic of the Internal Report and the interviews conducted by
GSF. See id. Thus, finding that NuHo waived the privilege
by providing very detailed oral summaries to the SEC and

finding that disclosure was required to “level the playing
field,” the Court directed NuHo to produce the notes to
defendants Tomasetta and Hovanec.

*4  Accordingly, for the foregoing reasons, the Court
confirms its May 13, 2011 Order denying NuHo's motion
to quash the subpoenas and granting defendants' motion to
compel the production of the handwritten notes.

All Citations

Not Reported in F.Supp.2d, 2011 WL 2899082

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Federal Rules of Evidence (Refs & Annos)

Article V. Privileges

Federal Rules of Evidence Rule 502, 28 U.S.C.A.

Rule 502. Attorney-Client Privilege and Work Product; Limitations on Waiver

Currentness

The following provisions apply, in the circumstances set out, to disclosure of a communication or information covered by the
attorney-client privilege or work-product protection.

(a) Disclosure Made in a Federal Proceeding or to a Federal Office or Agency; Scope of a Waiver. When the disclosure is
made in a federal proceeding or to a federal office or agency and waives the attorney-client privilege or work-product protection,
the waiver extends to an undisclosed communication or information in a federal or state proceeding only if:

(1) the waiver is intentional;

(2) the disclosed and undisclosed communications or information concern the same subject matter; and

(3) they ought in fairness to be considered together.

(b) Inadvertent Disclosure. When made in a federal proceeding or to a federal office or agency, the disclosure does not operate
as a waiver in a federal or state proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and

(3) the holder promptly took reasonable steps to rectify the error, including (if applicable) following Federal Rule of Civil
Procedure 26(b)(5)(B).

(c) Disclosure Made in a State Proceeding. When the disclosure is made in a state proceeding and is not the subject of a state-
court order concerning waiver, the disclosure does not operate as a waiver in a federal proceeding if the disclosure:

(1) would not be a waiver under this rule if it had been made in a federal proceeding; or

(2) is not a waiver under the law of the state where the disclosure occurred.
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(d) Controlling Effect of a Court Order. A federal court may order that the privilege or protection is not waived by disclosure
connected with the litigation pending before the court--in which event the disclosure is also not a waiver in any other federal
or state proceeding.

(e) Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in a federal proceeding is binding only
on the parties to the agreement, unless it is incorporated into a court order.

(f) Controlling Effect of This Rule. Notwithstanding Rules 101 and 1101, this rule applies to state proceedings and to federal
court-annexed and federal court-mandated arbitration proceedings, in the circumstances set out in the rule. And notwithstanding
Rule 501, this rule applies even if state law provides the rule of decision.

(g) Definitions. In this rule:

(1) “attorney-client privilege” means the protection that applicable law provides for confidential attorney-client
communications; and

(2) “work-product protection” means the protection that applicable law provides for tangible material (or its intangible
equivalent) prepared in anticipation of litigation or for trial.

CREDIT(S)
(Pub.L. 110-322, § 1(a), Sept. 19, 2008, 122 Stat. 3537; Apr. 26, 2011, eff. Dec. 1, 2011.)

Fed. Rules Evid. Rule 502, 28 U.S.C.A., FRE Rule 502
Including Amendments Received Through 9-1-23

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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3����53��+<��=�nLA�)#��35�������+�#+�422+�"S%�*-X(-&#%�)�&");,-�S;�#"-�,-;-*)((\�)&&-$#-:�[S-Z�'X�#"-�$*S[S(-,-Y%�$9*$'%-+��"-�$*S[S(-,-��)#�S#%�S;&-$#S';��]-(';,-:�#'�#"-�)##'*;-\�);:Z)%�,*'9;:-:�S;�"9.);S%#S&�&';%S:-*)#S';%��-+,+��#")#�S#�-;)](-:�#"-�)##'*;-\�_#'�&'.$(\�ZS#"�"S%�&':-�'X�"';'*�);:�$*'X-%%S';)(�-#"S&%+_��������+�
��
�z�y�
�������������
�����	��{
����
������
{
y�����o��+���)#���3�������̀�3�������������
�������{
������o���5����&�)9,"#';�*-[+��54��̀�G??�DbGM�nK�Q?�HMbIMK@����� +�9$$+������
���+�+�+�+�54����DOOUL@���4� +�:�4�����:��S*+��54���R?QI@�L?KF?L@��2���+�+�5
���3���+�#+�
�
��5�y+�:+�:��55���54��+��'.-�")[-�):['&)#-:�)�"-)[S-*�*-(S);&-�';�%9&"�&';%S:-*)#S';%�S;:-#-*.S;S;,�#"-�%&'$-�'X�#"-�$*S[S(-,-�#':)\+�>??@�?ABA@�
��
�z�y�
���o�
+�+<��=�>??@�?ABA@�>VFK�HMKIQMb@�5
���y��+�y+��{+�)#��3�3q��̀��-;;-##��|Q?GG�iLEMRDRJ�DKL�IT?�}?FBT~|QMOFb?�HbF?KI@����y��+�y+�+�y+��{+�)#�3q��̀�eT?K��Dbd�nG�rMI�HT?DV@��5���+��
�+�y+��{+�)#����q��+<��=�nK�Q?�nKRMWK?I@�nKRA@��g&");,-��&#�'X��5����-(-)%-��'+����3����553��y���5�4���)#��4���553�����y-gS%��4����)#��������2���9(\�����553���)((-,-:(\�.S%(-):S;,�$*-%%�%#)#-.-;#%�_-%%-;#S)((\�:-;S-:�#"-��'..S%%S';Y%�S;[-%#S,)#S';_�+
ACC CLE MATERIALS 262



����������	
���� 
������������������������������������������������
��������������������������
������ 
��������������!

"##$%	��%&"'()*+,'',(-+&'.�%&"'()*/&)%-0&)%-1����
��2
����3��245�671�8�4
8 +8�9$$+8�:8���6"(1-;6)%/%:#1���
� �����

<��=�>?@ABC��54� +�:�)#�5��+<�
=�>?@ABC��54� +�:�)#�5��+<�4=��*);:��9*D��*+��)D�
��������)#���E��+<�2=�FGH�)#���+<�3=�FGH<�5=��)*,-#��*IJ+�����+<
�=��*:-*��FK�LA�MLNKG�OPLQ�RPST?AKNU�VNWAG�XNLYZ�[\C�[]]̂C��)D��������+<
�=��")#��)*,-#_%�%$'9%-�̀)%�$*-%-;#�:9*I;,�%'.-�'a�#"-%-�&';J-*%)#I';%�:'-%�;'#�:-%#*'D�);D�)$$(I&)b(-�$*IJI(-,-+�RAAC�AHcHC�XPLLNQ�@Hd?NLG�?e�fGPYC��55� +�+�+��
����

���+�+�+�+��������g:I%&('%9*-�'a�&'..9;I&)#I';%�$*'#-&#-:�bD�#"-�)##'*;-DE&(I-;#�$*IJI(-,-�̀I#"I;�#"-&';#-h#�'a�);'#"-*�$*IJI(-,-�:'-%�;'#�&';%#I#9#-�̀)IJ-*�'a�#"-�)##'*;-DE&(I-;#�$*IJI(-,-g�i�R?B?j?K�@H�RYkAKWkekY�ljALkYNKC�FKYHC���
� +�+�+�����4���+�+�+�+��533���;'�̀)IJ-*�'a�#"-�)##'*;-DE&(I-;#�$*IJI(-,-�̀"-;�$*IJI(-,-:�I;a'*.)#I';�̀)%�:I%&('%-:�#'�&(I-;#_%�̀Ia-�i�UAA�NBU?����
����
��m�
��+�2��g�"-*-�I%�;'�̀)IJ-*�̀"-;�#"-�:I%&('%9*-�I%�.):-�I;�);'#"-*�&'..9;I&)#I';�#")#�I%�I#%-(a�$*IJI(-,-:+g�<
�=�FK�LA�MLNKG�OPLQ�RPST?AKNU�VNWAG�XNLYZ�noC�[]][�NKG�lPcPUW�[C�[]][C���3� +�:��25���3����:��I*+�����+<
�=�pKkWAG�RWNWAU�@H�q?SBAUC������+�+���
����3�;+�����5
��+�#+���4����
�r+�:+�:�������52
�+<
�=�pKkWAG�RWNWAU�@H�lGBjNKC����� +�:���5�����54���:��I*+��553���79'#I;,�skYtjNK�@H�uNQB?LC���5��+�+��5
��
����42��+�#+��3
��5��r+�:+��
���5�2��+<

=� ��+��+��
v+��+��4�b����+
;�&*I.I;)(�&)%-%��#"-�:'&#*I;-�I%�-J-;�%#*I&#-*��$*-&(9:I;,�:I%&'J-*D�'a�:'&9.-;#%�.):-�bD�)�:-a-;:);#_%�)##'*;-D�'*�#"-�)##'*;-D_%�),-;#%-h&-$#�̀I#"�*-%$-&#�#'�g%&I-;#IaI&�'*�.-:I&)(�*-$'*#%+g� ��+��+��
�+��+��4�b����+<
4=� ��+��+��
v+��+��4�b����+<
2=�RAAC�AHcHC�pTw?ZK�x?HC���5��+�+�)#����E���������+�#+�422i�FK�LA�MLNKG�OPLQ�yL?YAAGkKcUC���5� +�:��2
���5�E5����:��I*+�����i�lGBjNKC���� +�:�)#�����+<
3=�r-##-*���%%I%#);#��;I#-:��#)#-%��##'*;-D%���$*+�����������)#���E��i�UAA�NBU?�r-##-*���%%I%#);#��;I#-:��#)#-%��##'*;-D%���$*+��5��������)#�4E2+<
5=��*+���$*+�����������)#���+<4�=��"-��'9*#�a'*�&';J-;I-;&-�9%-%�g%9b%#);#I)(�;--:g�#'�*-a-*�#'�#"-�-;#I*-�*-79I%I#-�%"'̀ I;,�'a�%9b%#);#I)(�;--:�);:�9;:9-�")*:%"I$+<4�=�xNB@kK�>BAkKC��53� +�+�+�)#�

E
4i�x?TTAL�lKWkWLPUWC����� +�+�+�)#����E��+<4�=�r-##-*���%%I%#);#��;I#-:��#)#-%��##'*;-D%���$*+�����������)#���+<4�=�FK�LA�O?ZK�V?AC�FKYHC���� +�:�4����4�4���:��I*+�55��i�NYY?LG�FK�LA�XNLY�zkYZ�{�x?HC�2�2� +�:�44���42����:��I*+���YALWC�GAKkAGC��4���+�+���
�������+�#+��


��22�r+�:+�:��������53��i�FK�LA�MLNKG�OPLQ�RPST?AKN�GNWAG�lPcPUW�oC�[]]]C���3� +�9$$+�:�
����

����+�+�+�+������Nee|GC���3� +�:��25���:��I*+������+<4�=��*+���$*+�����������)#��
+<4
=��'�%9&"�%9b.I%%I';�̀)%�.):-+�)J-�#*--%�E�*-):�&'9*#�'$I;I';%�';(I;-�';��'',(-��&"'()*+
ACC CLE MATERIALS 263


	01. Selected Virginia Rules
	02. KBR
	03. In re Grand Jury, 23 F. 4th 1088 - Cour..
	04. buckley Case - 219A21-1
	05. In re County of Erie, 473 F. 3d 413 - C..
	06. Monaco Memo
	07. US v. Stein, 488 F. Supp. 2d 350 - Dist..
	08. US v Connolly
	09. Federal Trade Commission v Noland
	10. Upjohn
	11. Ruehle
	12. Tournant
	Structure Bookmarks
	1  The Government represents that its “understanding [is] that Bond-Nelson’s counsel did not tell Allianz that Bond-Nelson was cooperating,” and that “no one but the Government, Bond-Nelson, and the SEC” was aware of the cooperating interview proffers that Bond-Nelson subsequently made on June 3 and 4, 2021.  (Gov. Opp. at 5-6.) 
	shift in strategy, the defense points to presentation materials prepared by S&C which expressly state that, “[i]mmediately after Bond-Nelson’s SEC testimony,” Allianz “assumed control and pledged full cooperation in connection with the investigations” and “[c]ommissioned a forensic review” of the suspected fraud issues involving the Funds.  (Mtn., Exhibit H, slide 35.)shift in strategy, the defense points to presentation materials prepared by S&C which expressly state that, “[i]mmediately after Bond-Nelson’
	Firms—which the Government asserts was “the first time the Government learned of the joint representation.”  (Id. at 12.)  It was also during this time that Mr. Tournant’s new counsel first raised the defense claims of privilege violations, informing the Government that Allianz’s disclosure of Mr. Tournant’s confidential information to the Government may have tainted the Government’s investigation.  (Gov. Opp. at 12-13.) 
	8  During oral argument, the defense stated in passing that the Agreement was “basically a contract of adhesion” (Tr. at 46), but failed to explain this position further or cite any legal authority in support of it.  The Court declines, in any event, to engage a theory that was raised in passing for the first time at oral argument.  See US Airways, Inc. v. Sabre Holdings Corp., No. 11-CV-2725-LGS, 2015 WL 997699, at *3 (S.D.N.Y. Mar. 5, 2015) (concluding that the court need not consider the plaintiff's theo
	9  These events included: the beginning of Bond-Nelson’s covert cooperation with the Government investigation; Allianz pledge of its cooperation with the Government investigation and commencement of a full forensic review; and the alleged inflection point in S&C’s representation strategy, in which S&C began attempting to shift the blame to Mr. Tournant in order to protect Allianz.  (Def. Reply at 29 – 30.)  
	10  Mr. Tournant has also asserted that the allegedly improper conduct of the Government violated his Sixth Amendment right to effective assistance of counsel. See United States v. Ginsberg, 758 F.2d 823, 833 (2d Cir. 1985) (“[G]overnment interference in the relationship between attorney and defendant may violate [the defendant’s] right to 
	principles may bar the government from invoking the judicial process to obtain a conviction if the government’s conduct ‘reached a demonstrable level of outrageousness.’”  United States v. Cuervelo, 949 F.2d 559, 565 (2d Cir. 1991) (citations omitted).  “[T]he existence of a due process violation must turn on whether the governmental conduct, standing alone, is so offensive that it ‘shocks the conscience.’”  United States v. Chin, 934 F.2d 393, 398 (2d Cir. 1991) (citation omitted).  In the case of violatio
	11  In applying the “manifest corruption” standard, some courts also take into account whether the government’s conduct prejudiced the defendant.  However, the Fifth Amendment standard does not expressly require a showing of prejudice—if the intrusion upon privilege rises to the level of manifestly corrupt, it is considered to be presumptively prejudicial.  See United States v. Hoey, No. 15-CR-229-PAE, 2016 WL 270871, at *6 (S.D.N.Y. Jan. 21, 2016) (noting that these types of “particularly flagrant and swee
	prejudice as a result”—the government did not obtain any “preview of defense strategy” from the workpapers, and “any influence on the government’s case by information obtained” from the workpapers “was wholly conjectural and insubstantial.”  Id. at 446-47.  Similarly, the court in United States v. Voigt, 89 F.3d 1050 (3d Cir. 1996) found no manifest corruption where the government was essentially relying on the defense attorney as an informant during the investigation, because there was no evidence that the
	13  To the extent the defense argues that the prosecution has been tainted simply due to the prosecution’s exposure to potentially privileged information (despite the filtering efforts that were undertaken), such argument is unavailing, as such reasoning has been rejected by the Second Circuit.  See Schwimmer, 924 F.2d at 446 (explaining that a defendant cannot show an intrusion into attorney-client privilege based on “the mere tangential influence that [exposure to] privileged information may have on the p
	14  “You agree that if management of the Allianz Entities deems it appropriate, the Allianz Entities may decide to release [privileged or confidential material] to the government . . . . You understand that such disclosure may mean that the protections of the attorney-client privilege that you may have for such Material would no longer apply.”  (Mtn., Exhibit A, at 3.) 
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