
Generative AI
Legal implications in a rapidly changing environment
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ChatGPT’s advice



Source: Rukshan Pramoditha - Data Science 365 (2022)



What is AI?
￭ Turing proposed that a human would 

judge natural language conversations 
between a human and a machine 
designed to generate human-like 
responses.
￭ If the evaluator could not reliably tell 

the machine from the human, the 
machine would be said to have passed 
the test.
￭ The “Imitation Game” or “Turing test”



What does generative AI do?

Converts
human

knowledge
into tokens

Trains the model with 
a statistical analysis of 

the tokens (Neural 
Networks and Deep 

Learning
and an astonishing 

amount of computer 
power)

Refines the model 
with RLHF

(Reinforcement 
Learning

from
Human

Feedback)

Generates 
the most 

likely 
response to 

queries 
using 

session-
based 

prompting



Generative AI responds to a series of 
prompts by returning a sequence of the 

most likely tokens.



Generative AI returns text that is the most 
likely response to your query.



To be or not to be that is the question

Complete the sequence



Countless use cases
Chatbots
Drafting
Document review and summarization
Natural language research
Always learning

Opportunities



Always learning
Confidentiality
Not a search engine
Hallucinations
Bias
Black box

Limitations



Here’s What Happens 
When Your Lawyer Uses 
ChatGPT
By Benjamin Weiser
May 27, 2023

A lawyer representing a man 
who sued an airline relied on 
artificial intelligence to help 
prepare a court filing. It did not 
go well.



Hallucinations and Rule 11
Mata v. Avianca, ___ F.Supp.3d ___, 
2023 WL 4114965 (SDNY June 22, 2023)





Disclosure requirements

Judge Vaden standing order (June 8, 2023)
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ChatGPT





Zaraya of the Dawn copyrightability analysis
• A work may be registered if it qualifies as an “original work[] of authorship 

fixed in any tangible medium of expression.” 17 U.S.C. § 102(a).
• “Courts interpreting the phrase ‘works of authorship’ have uniformly 

limited it to the creations of human authors.”
• The Copyright Office “will refuse to register a claim if it determines that a 

human being did not create the work.”
• “[T]the Office concludes that the images generated by Midjourney 

contained within the Work are not original works of authorship protected 
by copyright…. Though she claims to have ‘guided’ the structure and 
content of each image, the process [Kashtanova] described … makes clear 
that it was Midjourney—not Kashtanova—that originated the ‘traditional 
elements of authorship’ in the images.
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Intellectual property risks

Source: Getty Images (US) v. Stability AI, Inc., No. 23-cv-00135 (D. Del.) – complaint, ECF No. 1, 
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Fair use in AI

Source: Getty Images v. Stability AI - complaint

• Fair use violations in training and output require analysis of four-
factor test:
• (1) the purpose and character of the use, including whether such 

use is of a commercial nature or is for nonprofit educational 
purposes;
• (2) the nature of the copyrighted work;
• (3) the amount and substantiality of the portion used in relation 

to the copyrighted work as a whole; and
• (4) the effect of the use upon the potential market for or value of 

the copyrighted work.
• 17 U.S.C. 107



Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 143 S. Ct. 1258 (2023).
• QP: When the Warhol Foundation licenses a painting of Prince to illustrate an 

article about Prince, does that share the same purpose and character as the 
original photograph?
• A: Yes. 7-2 (Sotomayor, J.). The use of the two images was essentially the same. 

We do not decide whether Warhol lawfully made the painting in the first place.
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Fair use risks
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Source: Getty Images v. Stability AI - complaint
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Data privacy



Liability risks
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ChatGPT
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Privacy risks and bias
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Risk Classification Examples Regulation

Unacceptable Risk § Social scoring by 
governments

§ Verbal toys that encourage 
dangerous behavior

Banned

High Risk § Critical infrastructure
§ Vocational training (i.e. 

exam scoring)
§ Essential services (i.e. 
credit scoring for loans)

§ Law enforcement
§ Democratic processes

§ Risk assessments & 
mitigation

§ Quality of datasets
§ Logging/traceability

§ Transparency to users
§ Human oversight

§ Security & accuracy

Limited Risk § Chatbots § Transparency

Minimal/No Risk § Video games
§ Spam filters

General “market 
surveillance” by regulators

The EU’s Proposed AI Act
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U.S. Federal Regulation



States and localities are already regulating AI for bias and privacy:
• California Consumer Privacy Act
• Virginia Consumer Data Privacy Act
• New York City regulation of ”automated employment decision tools”
Many more in the pipeline

State and local regulation



Colorado proposed regulations establishing “governance and risk 
management requirements” for use of AI by life insurers to avoid race 
discrimination in underwriting. 3 CCR 702-4 (proposed May 26, 2023).
Proposed regs focus on policy, governance, and process:
• Document governing principles regarding values and objectives
• Board-level oversight
• Senior management responsibility and accountability for policies
• Prioritize risks and inventory use cases
• Establish protocols for testing (and document testing)
• Establish process for selection and oversight of vendors
Rev. Reg. § 5

Focus on policy and governance
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ChatGPT



This is the future
Stay informed
Learn different use cases
Due diligence on vendors
Privacy policies and transparency
IP licensing
Monitoring, audits and feedback

Best practices



Government contractors
Financial services
Technology
Healthcare

Risks by industry
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