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The Ohio School 

• Sherman Act, Section 1: Agreements

• Sherman Act, Section 2: Monopolization 

• Clayton Act, Section 7: Mergers
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Busted Trusts Are Still Around 
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The Chicago School 

“But as we’ve seen, experience teaches that the process of 

firms investing in their own infrastructure and intellectual 

property and competing rather than colluding normally 

promotes competition and consumer gains — and the intent 

to undo a competitor in this process should hardly surprise. 

‘Competition,’ after all, ‘is a ruthless process.’ Ball 

Memorial, 784 F.2d at 1338. ‘Most businessmen don’t like 

their competitors’ and the antitrust laws aren’t designed to 

be a guide to good manners. Olympia, 797 F.2d at 379. Were 

intent to harm a competitor alone the marker of antitrust 

liability, the law would risk retarding consumer welfare by 

deterring vigorous competition”

Novell v. Microsoft (10th Circ.) (Gorsuch, J.)
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Historic Antitrust Cases 



9

Historic Antitrust Cases 
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Antitrust Cases That Never Happened

• Google-DoubleClick

• Facebook-Instagram

• Facebook-WhatsApp

• Amazon-Whole Foods 

• Sprint-T-Mobile*

* States did pursue action
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More Than Consumer Welfare?
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How Is New Antitrust Going? Section 1
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How Is New Antitrust Going? Section 7



19

How Is New Antitrust Going? Section 7
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2023—Google Trial 
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2023—New Areas for Investigations 
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2023—New/Old Issues



24

2023—New/Old Issues



25

2023—New Merger Guidelines
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2023—New Legislation? 
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2023—New Legislation? 



What (Not) to Do 

4



• Agreeing Not to Compete. It is a crime to agree with competitor to 
set prices or not to discount or to allocate markets (“we won’t compete 
there if you don’t compete here”). Other types of agreements like no-
poach or no-solicit agreements may raise issues under Section 1 of the 
Sherman Act. Agreement does not have to be in writing or work. 

• Communicating with Competitors. It is legal to communicate with 
competitors but any communications with competitor raise antitrust 
risks because plaintiffs/enforcers might see communications as 
agreements with competitors. 

• Forming a Joint Venture. Joint ventures with competitors are 
generally legal and procompetitive but in some instances they may raise
antitrust concerns.
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Antitrust Issue Spotter



• Pricing Too Low. Discounting generally considered a good thing but in some 
instances, usually under state law, discounting intended to destroy a competitor may be 
exclusionary conduct.

• Pricing Too High. Charging high prices may be considered anti-competitive conduct 
in itself; the issue frequently arises in the context of SEP (Standard Essential Patents)

• Requiring Exclusivity. Exclusive dealing provisions are common and generally 
lawful, but in some circumstances provisions requiring exclusivity may be exclusionary 
acts. 

• Denying Access. Companies generally have a right to deny competitors’ access to their 
systems/products (e.g. by not having an API) but in some instances denying access may 
be exclusionary conduct.
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Antitrust Issue Spotter



• Making Products Technically Incompatible. “Razor and blades” strategies in which the 
razor requires a particular type of blade are common and generally lawful but in some instances 
may be exclusionary conduct.

• Selling Products Together. If a company has a high market share in product A and then 
requires that product A and product B be bought together, this may be considered unlawful 
“tying.”

• Setting Defaults. The historic tech cases—Microsoft and Google—have focused on setting 
defaults (e.g. for Microsoft Internet Explorer and for Google search engine)

• Delaying Competition. Delaying entry of generic competitor may be considered unlawful “pay 
for delay”—this type of claim is generally pharma only

• Filing Sham Litigation. Filing litigation (or engaging in political process) is generally protected 
by Noerr-Pennington immunity but filing objectively baseless litigation may be exclusionary 
conduct

• Defrauding Patent Office. Enforcing a patent that was obtained by knowing and willful fraud 
on patent office may give rise to a “Walker Process” claim.
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