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Common Industries Where Arbitration 
Exists 

• Construction disputes
• Cargo logistics disputes
• Employment disputes
• Consumer disputes 
• Securities disputes 
• Homeowners association disputes
• Condominium disputes 



Comparison of Outcomes of 
Employment Arbitration and Litigation

Mandatory employment 
arbitration (Colvin)

Federal court 
employment 

discrimination (Eisenberg 
and Hill)

State court non-civil 
rights (Eisenberg and Hill)

Mean time to trial (days)
361.5 709 723

Employee trial win rate
21.40%

(n=1,213)
36.40%

(n=1430)
57%

(n=145)

Median damages $36,500 $176,426 $85,560

Mean damages $109,858 $394,223 $575,453

Mean including zeros $23,548 $143,497 $328,008



Incorporating an 
Arbitration Provision in 

Your Contract



What Do You Need? 
• Arbitration clause needs to be in writing
• The arbitration provision needs to define the issue to be 

arbitrated



How to Define Issues to Be Arbitrated 
• “Provisions in a contract providing for arbitration must be definite

enough so that the parties at least have some idea as to what
particular matters are to be submitted to arbitration.” Malone &
Hyde, Inc. v. RTC Transp., Inc., 515 So.2d 365, 366 (Fla. 4th DCA
1987).

• General principles of contract interpretation apply giving effect to
the parties' intent and the ordinary and plain meaning of the
language used. See Internaves de Mexico s.a. de C.V. v. Andromeda
Steamship Corp., 898 F.3d 1087, 1092 (11th Cir. 2018).

• “Any doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration.” Moses H. Cone Memorial Hospital
v. Mercury Construction Corp., 460 U.S. 1, 24-25, 103 S.Ct. 927, 74
L.Ed.2d 765 (1983).



Two Basic Types of Arbitration 
Provisions

Broad
• When the provision requires

arbitration for claims or
controversies “arising out of or
relating to” the subject of the
contract.

• “relating to” broadens the scope of an
arbitration provision to include claims
that have a “significant relationship” to
the contract

Narrow
• When the provision requires

arbitration for claims or
controversies “arising out of” the
subject contract, thereby limiting
arbitration to those claims that
have a direct relationship to a
contract's terms and provisions

See Jackson v. Shakespeare Found., Inc., 108 So. 3d 587, 593 (Fla. 2013).



Examples of Broad Arbitration 
Clauses

• 13. ARBITRATION. Any controversy or claim arising under or related to this Agreement or to the Property
(with the exception of “consumer products” as defined by the Magnuson–Moss Warranty–Federal Trade
Commission Improvement Act, 15 U.S.C. Section 2301 et seq., and the regulations promulgated under the Act)
or with respect to any claim arising by virtue of any representations alleged to have been made by the
Seller or Seller's representative, shall be settled and finally determined by mediation or binding arbitration as
provided by the Federal Arbitration Act (9 U.S.C. Section 1—14) and similar state statutes and not by a court of
law.

• 14. DISPUTE RESOLUTION: This Contract will be construed under Florida law. All controversies, claims, and
other matters in question arising out of or relating to this transaction or this Contract or its breach will be
settled as follows: …

• The Company and crew member agree that any and all disputes, claims, or controversies whatsoever
(whether in contract, regulatory, tort or otherwise and whether pre-existing, present or future and including
constitutional, statutory, common law, admiralty, intentional tort and equitable claims) relating to or in any way
arising out of or connected with the Crew Agreement, these terms, or services performed for the Company,
including but not limited to wage and benefit matters, employment applications, wrongful termination or
discrimination claims, property loss or damage, personal injury, death or any other claim, no matter how
described, pleaded or styled [collectively, “Disputes”] between the crew member and the Company or others,
including against the master, shipowner, vessel, vessel operator, charterer, or any other third party, including
also, but not limited to, Princess Cruises, P&O Cruises Australia, and Cunard Line, shall be referred to and
resolved exclusively by binding arbitration....

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS14&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)


Examples of Narrow Arbitration 
Clauses

• Any dispute under this Agreement or any Exhibit attached hereto shall
be submitted to arbitration under the American Arbitration Association (the
“AAA”) in New York City, New York....

• It is hereby agreed that all disputes, claims and controversies between
Borrowers and Lender with regard to this Note and all other
obligations of Borrower with respect to the indebtedness represented
by said Note shall be resolved through binding arbitration...

• 20. Other than enforcement by a court-ordered Restraining Order or
Injunction as specified in paragraph 8 of this Agreement, the parties
agree that all disputes, claims and questions regarding the rights and
obligations of the parties under the terms of this agreement shall be
resolved through arbitration.....



What Is a “Significant Relationship”? 
• “A ‘significant relationship’ between a claim and an arbitration

provision does not necessarily exist merely because the parties
in the dispute have a contractual relationship.” Jackson v.
Shakespeare Found., Inc., 108 So. 3d 587, 593 (Fla. 2013).

• A “significant relationship” exists if there is a “contractual
nexus” between the claim and the contract. Id.

• A contractual nexus exists between a claim and a contract if the claim
presents circumstances where the resolution of the disputed issue
requires reference to or construction of a portion of the contract.
Id.

• There is contractual nexus if the claim arises from a contractual duty.
Id.



For example . . . 
• No significant relationship between the negligence claim and the contract in

Buyer’s wrongful death dispute against Seller.
• 13. ARBITRATION. Any controversy or claim arising under or related to this Agreement or to the

Property (with the exception of “consumer products” as defined by the Magnuson–Moss Warranty–Federal
Trade Commission Improvement Act, 15 U.S.C. Section 2301 et seq., and the regulations promulgated
under the Act) or with respect to any claim arising by virtue of any representations alleged to have
been made by the Seller or Seller's representative, shall be settled and finally determined by mediation
or binding arbitration as provided by the Federal Arbitration Act (9 U.S.C. Section 1—14) and similar state
statutes and not by a court of law.

• The negligence-type claims did not have a significant relationship to the
contract because they were based on tort of common law negligence and were
unrelated to any legal duties imposed under the contract.

• The actions were based on the sellers' breach of general common law duties of care owed
to the injured parties.

• No mention of rights regarding personal injury or negligence actions in the contract.
Seifert v. U.S. Home Corp., 750 So. 2d 633, 641 (Fla. 1999).

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS14&originatingDoc=I7a5b96416ba311e2900d8cbbe5df030a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=25bdd35098f249eeb386b39e0bba66b9&contextData=(sc.DocLink)


Another example . . .
• Action based on fraud fell within the scope of broad arbitration provision. Jackson

v. Shakespeare Found., Inc., 108 So. 3d 587, 595 (Fla. 2013).
• Facts: Seller knowingly misrepresented facts in published advertisement

regarding the property, and Sellers allegedly relied on the misrepresentations in
the published advertisement and entered into the contract.

• 14. DISPUTE RESOLUTION: This Contract will be construed under Florida law. All
controversies, claims, and other matters in question arising out of or relating to this
transaction or this Contract or its breach will be settled as follows: …

• Fraud claim had a clear contractual nexus with and a significant relationship to
the contract.

• (1) the fraud claim was indivisibly intertwined with both contract itself and the circumstances
surrounding the transaction from which the contract emanated

• (2) resolution of the fraud claim required the construction and consideration of duties arising
under the contract.



Elements of an Enforceable Arbitration 
Provision

• An enforceable arbitration agreement will include:
• (1) the manner of selecting the arbitrators,
• (2) the number of arbitrators,
• (3) the matters to be arbitrated, and
• (4) whether the arbitration is binding or nonbinding

• Greenbrook NH, LLC v. Estate of Sayre ex rel. Raymond, 150 So.3d 878, 881
(Fla. 2d DCA 2014)



Practical Considerations
• Who pays attorneys fees?
• Mediation before arbitration?
• Which arbitrating body will preside over arbitration?

• American Arbitration Association
• JAMS
• National Arbitration Forum

• What procedural and substantive law will apply during
arbitration?

• Does the Federal Arbitration Act or other law apply to arbitration
proceedings?



How to Enforce an 
Arbitration Provision 



How to Enforce an Arbitration 
Provision

• The starting point is the parties’ agreement to determine if 
formal arbitration is required?

• Are there condition precedents such as mandatory mediation? 
• Notify opposing party of arbitration provision 
• If Claimant, prepare Demand for Arbitration with appropriate 

arbitration governing body 
• Filing fees typically vary based on value of damages sought 

• If Respondent, move to compel arbitration at first instance 
• “Pursuant to a limited appearance”
• Before engaging in discovery 
• Before responding to Complaint



Federal and Florida Law on Arbitration
Federal Arbitration Act 
(“FAA”)
• An arbitration agreement falls 

under the FAA if the agreement:
• Is in writing;
• Relates to interstate commerce or a 

maritime matter; and 
• States the parties' agreement to 

arbitrate a dispute. (9 U.S.C. § 2)

Florida Arbitration Law 

• Florida common law
• Florida statutes:

• The Revised Florida Arbitration Code
(RFAC), §§ 682.01 to 682.25, Fla.
Stat. (domestic agreements)

• Fla. Stat. § 682.02(1): “An agreement
contained in a record to submit to
arbitration any existing or subsequent
controversy arising between the
parties to the agreement is valid,
enforceable, and irrevocable except
upon a ground that exists at law or in
equity for the revocation of a
contract.”



Interstate Commerce Under the FAA
• Courts broadly define “interstate commerce”, however, the

touching of interstate commerce to a transaction or situation,
may not be assumed. See Shakespeare Foundation, Inc. v.
Jackson, 61 So.3d 1194 (Fla. 1st DCA 2011)

• Purchase of real estate in Florida did not constitute interstate
commerce, sidestepping the FAA. Id.

• Contracts to construct community antenna television system and to
manage system did not involve interstate commerce and were not
arbitrable under Federal Arbitration Act,
Acton CATV, Inc. v. Wildwood Partners, Ltd., 508 So. 2d 1274 (Fla. 5th
DCA 1987)



Public Policy Heavily Favors 
Arbitration

• The Supreme Court adopted a presumption in favor of
arbitration to use when deciding cases involving the FAA. See
Moses H. Cone Memorial Hospital v. Mercury Construction
Corp., 460 U.S. 1 (1983).

• When deciding whether a particular dispute comes within an arbitration
clause, courts should resolve all doubts in favor of arbitration.

• Florida courts resolve any ambiguity in favor of arbitrability. See
Qubty v. Nagda, 817 So. 2d 952, 956 (Fla. DCA 5th 2002).

• There is a presumption that a contractual arbitration clause is
enforceable. See Spivey v. Teen Challenge of Florida, Inc., 122
So.3d 986 (Fla. 1st DCA 2013).



Moving to Compel Arbitration
• Who enforces arbitration? The court, Fla. Stat. 682.02(2)
• What do courts look at?

• Three things: Jackson v. Shakespeare Found., Inc., 108 So. 3d 587, 
593 (Fla. 2013)

• (1) whether a valid written agreement to arbitrate exists; 
• Based on general principles of contract law 

• (2) whether an arbitrable issue exists; and 
• (3) whether the right to arbitration was waived. 

• Party seeking arbitration needs move to compel arbitration at first available 
opportunity



Waiver
• The court decides whether a party waived its right to arbitration
• Waiver can be voluntary and intentional

• E.g., Intentionally filing a lawsuit
• A party waives the right to arbitrate in Florida by either:

• Actively participating in court litigation (i.e., by propounding discovery
requests about the merits of the dispute).

• Taking action inconsistent with the right to arbitrate (i.e., answering a
complaint)

• The court may also permit a party to conduct limited discovery
about arbitrability without the party waiving the right to arbitrate,
if the discovery does not delve into the merits of the dispute



Staying Litigation Pending Arbitration
• If any suit or proceeding be brought in any of the courts of the

United States upon any issue referable to arbitration under an
agreement in writing for such arbitration, the court in which such
suit is pending, upon being satisfied that the issue involved in
such suit or proceeding is referable to arbitration under such an
agreement, shall on application of one of the parties stay the
trial of the action until such arbitration has been had in
accordance with the terms of the agreement, providing the
applicant for the stay is not in default in proceeding with such
arbitration. 9 U.S.C § 3.



Staying Litigation Pending Arbitration 
Cont.’d

• Florida Statute 682.03 Proceedings to compel and to stay
arbitration.—

(6) If a party makes a motion to the court to order arbitration, the
court on just terms shall stay any judicial proceeding that involves a
claim alleged to be subject to the arbitration until the court renders a
final decision under this section.
(7) If the court orders arbitration, the court on just terms shall stay
any judicial proceeding that involves a claim subject to the arbitration. If a
claim subject to the arbitration is severable, the court may limit the stay
to that claim.



Anatomy of an 
Arbitration



Anatomy of an Arbitration
• Commercial, Construction Industry, Consumer, Employment

• Demand for Arbitration
• Simplified form requires:

• Brief description of dispute
• Dollar amount of claim

• Upload form and pay fee
• Fees depend on amount at issue 
• $1,000 to $10,000



Anatomy of an Arbitration
• Case handler assigned
• Notice to respondent
• Respondent may file answering statement

• Counterclaim
• Ability to amend claim or counterclaim
• Joinder
• Select your arbitrator  



Anatomy of an Arbitration
•First appearance at preliminary hearing

• Facts
• Issues in Dispute
• Timing
• Discovery needed
• Voluntary exchange of information
• Dispositive Motion?
• Set a time for the Final Hearing

• Time
• Place
• Method



First Appearance Issues

• Electronic discovery
• Threshold issues
• Law that applies
• Need for mediation
• All other issues



Discovery

•Exchange of information between the parties
•Subpoena witnesses and documents
•Limits on discovery

•Reasonable requests
•Control costs
•Hear discovery disputes



Final Hearing
•Presentation of evidence

•In-person witnesses
•Sworn statements
•Video, audio recordings
•Documents



Final Hearing
•Rules of Evidence
•Waive Final Hearing, written submissions
•Post Hearing submissions
•Final award

• CONFIDENTIAL



Pros and Cons of 
Arbitration



Pros and Cons of Arbitration



Pros





Rules of Evidence
• Informal
• Presentation of testimony shall

be kept to a minimum
• Matters shall be presented to the

arbitrator(s) primarily through
statements and arguments of
counsel



Cons









Questions?
Christine L. Welstead, Esq. 

+1.305.995.6097, Christine.Welstead@bowmanandbrooke.com
Carolina S. Piñero, Esq.

+1.305.774.7507, Carolina.Pinero@bowmanandbrooke.com
Gisselle Watkins, Esq. 

+1.305.774.7519, Gisselle.Watkins@bowmanandbrooke.com
Bowman and Brooke LLP

2 Alhambra Plaza, Suite 800, Coral Gables, FL 33134
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