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Immigration Law in 2022: Updates & the Road Ahead –

Hedging Your Bets in a Post-Pandemic World

What U.S. employers need to know about immigration and compliance, 
including a top-level view of hiring foreign national talent during the 
pandemic and I-9 compliance 

– Trends & Governmental Updates 

– I-9 Flexibility Rules extended, Post-Pandemic Best Practices:
• Remote review of documents for I-9 employment verification: extension of flexibility rule, I-9 

& E-Verify best practices post-Pandemic

– Mobility & Remote Worker issues
• Hiring strategies for foreign national talent for the best and brightest

• How to manage an international workforce

– Other regulatory and governmental updates
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Trends & Governmental Updates

• Immigration reform – “top national policy concern” of business advocates 
at state level. 
– According to Aug. 31, 2022 State Chambers of Commerce report

– Report called for sufficient supply of H-1B workers
• 41% of US employers voiced need for more H-1B work visas.

• 36% said not enough green cards available.

– Guest workers- need for a more reliable verification system

– Protections for DACA, Improvements for Employment Policies for Refugees

– U.S. Chamber of Commerce: Need to modernize immigration system to address 
employers’ talent needs. 

• Due to COVID and policy changes, 1 million fewer college educated immigrants in US.

• Without policy changes, employers most watch immigration’s role in talent strategies/plan for visa 
processing delays. 
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Updates in Immigration and Compliance

• Pandemic impact on Immigration/Compliance

– I-9 Employment Verification Form: “Flexibility during COVID-19”

– Employment eligibility form that is required for all newly-hired employees. Immigration 

Reform and Control Act (IRCA) in 1986.

• Documents for Identification and Work Authorization

– Normally an employer is required to meet the new hire in person, to review original 

documents for completion of Section 2 of the I-9.

• Flexibility for Remote Review of new hires’ I-9 documentation:

– For companies with no employees at the worksite, DHS temporarily allows employer to 

remotely review the  identity & work authorization documents via email, fax, skype, 

video conference etc. Sec. 1 must still be completed by the new employee by the start 

date. Sec. 2 must still be completed within 3 business days of the start date.
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Form I-9 Compliance – Flexibility during Covid-19

• On April 25, 2022- USCIS announced remote review of new hires’ I-9 

documentation for remote workers extended through October 31, 2022.

– Temporary measure.  Need to physically review the documents at a later 

time. 

• Eventual In-Person Review:

– Insert date of physical inspection and notate as “documents physically examined.” 

– The employer will also be required to add a Memo or Notate Section 2 “Additional 

Information” section on the Form I-9 with the language “COVID-19” to explain the 

reason for the physical delay
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Form I-9 Post-Pandemic Planning

• Employers must return to physical inspection of original identity and 

work authorization documents, once normal operations have resumed.

• Employers should now address return-to-work I-9 policies.

• Plan now to update Form I-9s in-person, when possible, while being 

aware of CDC safety precautions. 
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I-9 Compliance: Where are your I-9 forms stored?

• Paper or Electronic?

• Stored at Headquarters or each company location?

– Securely stored in locked cabinet?

– Separate or together with personnel files?

• Self-Audit: Do you have an I-9 form for every employee? Check payroll 

records.

• Who is in charge of I-9s: HR or In-house Employment attorney

• I-9 Training? Yearly or frequently with HR turnover

• If ICE knocks at the Door, who answers? What is your policy?
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DHS Ended COVID-19 Temporary Policy for Expired List B 

Identity Documents -July 2022
• DHS adopted the temporary policy in response to the difficulties many individuals experienced with renewing 

documents during the COVID-19 pandemic. 

• Now that document-issuing authorities have reopened and/or provided alternatives to in-person renewals, DHS 
ended this flexibility on May 1, 2022 and employers must only accept unexpired List B documents.

• If an employee presented an expired List B document between May 1, 2020, and April 30, 2022, employers are 
required to update their Forms I-9 by July 31, 2022. 

– Have the employee provide an unexpired document that establishes identity. Employees may present 
the renewed List B document, a different List B document or a document from List A.

• In the “Additional Information” field of Section 2, the employer enters the document: 

• Title; 

• Issuing authority;  

• Number; and 

• Expiration date. 

• The employer initials and dates the change. 

Note: If the List B document was by the issuing authority, it was unexpired when presented. No action is 
required because the auto extended document was unexpired when presented. 
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E-Verify for Employers: After July 15, 2022, no extensions 

on timeframes to resolve Tentative Nonconfirmations

(TNC Mismatches)
08/01/2022

For E-Verify cases referred on or after July 15, 2022, E-Verify will no longer provide extended timeframes for 

employees to visit SSA to resolve these Tentative Nonconfirmation (mismatches) case results. 

• Starting July 15, 2022, employees whose E-Verify cases are referred to SSA on or after July 15, 2022, will have the 

normal 8 federal working days to contact their local SSA office to begin resolving the mismatch.

• At the onset of the COVID-19 Pandemic in March 2020, E-Verify extended the timeframe for an employee to take 

action to resolve a Social Security (SSA) Tentative Nonconfirmation (mismatch).

• However, E-Verify cases referred between March 2, 2020, to July 14, 2022, with a SSA mismatch will still have an 

extended timeframe to be resolved.
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Social Security Administration Resumes E-Verify 

Operations
• Cases must be referred in E-Verify within 10 federal government working days after the issuance of the mismatch. Employees with any mismatch referred on or after July 

15, 2022 must take action to resolve it within 8 federal working days after the case is referred. Federal business days are Monday through Friday and do not include 
federal holidays.

• You may not take any adverse action against an employee because the mismatch is in an interim case status.

• Employees with an SSA mismatch referred between March 2, 2020 to July 14, 2022, have until September 29, 2023 to resolve it.

Review the date on your employee’s original Referral Date Confirmation (RDC). See the RDC samples below for reference.

After you find the date on the original RDC, see the chart below for preferred dates your employee should visit SSA to resolve their mismatch.

If the date on the employee’s Referral Date Confirmation is: Then you should contact SSA between:

• March 2 to December 31, 2020 October 1 to December 31, 2022

• January 1 to December 31, 2021 January 1 to March 31, 2023

• January 1 to July 14, 2022 April 1 to June 30, 2023

*Note: Although the timeframes are preferred, all employees must visit SSA to resolve their mismatch by the final deadline of September 29, 2023, or their case will 
automatically get a Final Nonconfirmation (FNC).

• Update the RDC with the final date by printing a new ‘Referral Date Confirmation’ notice. This will have the final deadline for employees to contact SSA to begin resolving 
their TNC. To reprint a copy of your employee’s “Referral Date Confirmation” log-in to E-Verify, select your employee’s case and select the “Print Confirmation” button. 
You may also choose to update the existing RDC by which your employee must visit SSA by crossing out each date and inserting “Final: 09/29/2023.”

• https://www.e-verify.gov/social-security-administration-resumes-e-verify-operations
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Employer required to communicate Referral Date 

Confirmation Notices

• Communicate to your employee the preferred dates to visit SSA to resolve 
their mismatch. 
– You may also make a note of the preferred dates on the RDC.

• Provide a copy of the updated RDC to your employee via email or hard 
copy. 
– If you need to reprint a copy of your employee’s RDC, login to E-Verify, select 

your employee’s case, and select the “Print Confirmation” button.

• To complete the E-Verify process, employers must close every case, 
including cases that were recently updated with final responses. 
– However, E-Verify will automatically close cases that receive a result of 

Employment Authorized.
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Sample Referral Date Confirmation
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Workplace Strategies for Hiring & Retaining 

International Talent

F-1 students: 

– Work authorization for a year after graduation (OPT- Optional Practical Training)

– STEM OPT – An additional 2 years of STEM OPT work authorization Students with 
a STEM degree from US institution: 

• Science, Technology, Engineering, Math with a Training Plan. Company must use E-verify. 
Training must be directly related to the Field of Study.

• 22 additional STEM fields added for eligible STEM OPT extensions in Jan 2022.

– Bioenergy, Forestry, General, Forest Resources Production and Management, Human-Centered 
Technology Design, Cloud Computing, Anthrozoology, Climate Science, Earth Systems Science, Economics 
and Computer Science, Environmental Geosciences, Geobiology, Geography and Environmental Studies, 
Mathematical Economics, Mathematics and Atmospheric/Oceanic Science, Data Science, General, Data 
Analytics, General, Business Analytics, Data Visualization, Financial Analytics, Data Analytics, Other, 
Industrial and Organizational Psychology and Social Sciences, Research Methodology and Quantitative 
Methods.
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Common Work Visas

Visa Type Maximum Stay

H-1B Specialty Occupation 6 years

Exceptions with Green Card in process

L-1A Intracompany Transferee 

Manager/Executive

7 years

L-1B Intracompany Transferee 

Specialized Knowledge Employee

5 years

TN - NAFTA/USMCA- Canada/Mexico

Almost always requires Bachelor’s 

degree in related field

No time limit but implies nonimmigrant 

intent

E-1/E-2 Treaty Trader & Treaty Investor 5 year duration, with 2-year admission
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Cap-Gap work authorization

• F-1 students in OPT status must provide documents for review.

– Pre-registration March 9- March 25

– Lottery selections by April 1

• If OPT ends after April 1, H-1B case must be filed to ensure cap-gap work 

authorization before EAD expires. 

– If OPT expires after H-1B filed, cap-gap until Sept. 30

– Filing window may be an issue depending on expiration date of EAD.

– STEM/OPT extensions should be filed 180 day in advance regardless of 

registration and/or selection
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H-1B Workers: Impact of Hybrid and Remote Work for 

Compliance

• Where are your H-1B workers?

– Relocations by Employer or Employee impact H-1B Labor Condition 

Application (LCA) filed with DOL, subject to On-Site Audits by USCIS

officers.
– Increasingly competitive job market – highly-talented employees seek relocations to 

allow working remotely.

– H-1B Visa Holders relocated during Pandemic, without first informing Employer.

– Prevailing Wage for position is based on geographic area:

» A move that is outside the Metropolitan Statistical Area- Example: Georgia to NYC.

» Material change requiring an amended H-1B petition
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H-1B Alternatives

• TN- Canadian or Mexican under USMCA former NAFTA

• H-1B1 Chile and Singapore Trade Agt for specialty occupations

• E-3- Australian Treaty Visa for specialty occupations

• E-1/E-2 Treaty Trader/Investor – self or work for a company 
with same nationality.

• O-1

– Still seeing an uptick of RFEs

– Only a better case if well-documented with solid evidence

• Green Card

– Labor Certification cases (1st step of 3 step gc process)

– Good option for those who are not visa backlogged
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General Guidance in Current Climate

• Set expectations, especially for entry-level positions

• If STEM OPT eligible, timely file before current EAD expires.

• Review hiring practices and similarly situated employees for degree backgrounds

• Consider beginning green card processes sooner to avoid extensions
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International Remote Workers

• Increase in requests from employees to work remotely:

– From another U.S. state or another country

– Legal and Tax Implications

• Foreign Law – application of local law is a significant risk.

– Employee-friendly laws limit employer’s freedom to terminate employee relationship.

• Lengthy notice requirements

• Severance payments

• Immigration and Work Authorization Issues:

– Tourist or short-term business visas do not allow visa holders to perform productive work for 

foreign employer.

– Must obtain appropriate visa and work authorization 
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Regulatory and Procedural Updates

• COVID-related delays at USCIS, DOL

• Possible Increase in USCIS filing fees in next few months

• Visa Appointments – limited, must plan ahead.

– Discretionary waiver of in-person interview requirement if previously held a valid visa in last 2 

years, depending on consulate

• Visa appointment delays for travel to India, China (July 2023 visa appointment slots)

• USCIS processing times: service center redistribution

• In-person green card or naturalization interviews at local USCIS office

• Beware of immigration scams

http://www.uscis.gov/avoid-scams/common-scams
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COVID-19 Resources

Visit our Resources Page

Visit the link that sits on the homepage of btlaw.com to get updated 
information about how the firm is supporting its clients during the 

pandemic.
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