








May be claimed by the client or by the lawyer at the client's 
direction. May also be claimed by the corporate representative 
of the client
Includes the lawyer and the lawyers representatives as well as 
the client and the client's representatives
Includes common interest protections between counsel for 
clients with common interests 
Includes communications between lawyers representing the 
client 
Includes all communications, written and oral, unless an 
exception applies 

Wis. Stat. Sect. 905.03; State ex rel Dudek v. Circuit Court,  34 Wis. 2d. 559 (1967)



"A lawyer shall not reveal information relating to the representation of 
a client unless the client gives informed consent, except for 
disclosures that are impliedly authorized in order to carry out the 
representation, and except as stated in pars. (b) and (c)." 

Governs the ethical boundaries of disclosing client confidences.

SCR 20:1.6(a)



"The privilege means that potentially critical 
evidence may be withheld from the 
factfinder.... But our system tolerates those 
costs because because the privilege is 
'intended to encourage 'full and frank 
communication between attorneys and their 
clients and thereby promote broader public 
interests in the observance of law and the 
administration of justice.'" 
In re Kellogg Brown & Root Inc., 756 F.3d 754, 764 
(D.C. Cir. 2014) 

Video



Wisconsin also recognizes a 
qualified privilege in the 
attorney work-product doctrine
Adopted in Dudek and codified 
in Wis. Stat. Sect. 804.01(2)(c)
Litigation must be anticipated, 
but not commenced 
Gives way only upon a 
"substantial need" and undue 
hardship that information is 
unavailable through other 
means



"The test should be, whether, 
in light of the nature of the 
document and the factual 
situation in the particular 
case, the document can fairly 
be said to have been 
prepared or obtained 
because of the prospect of 
litigation."

Lane v. Sharp Packaging Sys. Inc., 2002 WI 28, p. 61



"Ordinarily, a party may not discover documents and tangible things prepared in 
anticipation of litigation or for trial by another party or its representative (including the 
other party's attorney, consultant, surety, indemnitor, insurer or agent). But .... 

A party may overcome this presumption and access the materials only if it "shows that it 
has a substantial need for the materials to prepare its case, and cannot, without undue 
hardship, obtain their substantial equivalent by other means."  

Fed. R. Civ. P. 26(b)(3)
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RECENT COURT TRENDS SHOW EROSION OF THE PRIVILEGE



"[T]he attorney client 
privilege only protects 

disclosure of communications; 
it does not protect disclosure 

of the underlying facts by 
those who communicated with 

the attorney." 

Upjohn Co. v. United States, 449 U.S. 383, 395, 101 S. Ct. 677 (1981).



"Given the evident confusion in some cases, we 
also think it important to underscore that the 
primary purpose test, sensibly and properly 
applied, cannot and does not draw a rigid 
distinction between a legal purpose on the one 
hand and a business purpose on the other. After all, 
trying to find the one primary purpose for a 
communication motivated by two sometimes 
overlapping purposes (one legal and one business, 
for example) can be an inherently impossible task."

In re Kellogg Brown & Root Inc., 756 F.3d 754 (D.C. Cir. 2014)



"Rather, it is clearer, and more precise, 
and more predictable to articulate the test 
as follows: Was obtaining or providing 
legal advice a primary purpose of the 
communication, meaning one of the 
significant purposes of the 
communication?"  

Id. at 760.  





High Burden to Protect the 
Privilege 
More than a Designation or Label 
Individual consideration by the fact-
finder 
Consider "after the fact" evidence 
including a declaration from in-
house counsel or the author or 
recipient to justify the privilege 
Don't make assumptions about in camera 
review 



Employee's use of 
employer-provided email to 
communicate with counsel 
for legal case relating to 
employment dispute had 
no "reasonable 
expectation" of 
confidentiality.  

Doe 1 v. George Washington Univ., 2021 WL 5416631 at *2-3 (D.D.C. Nov 19, 2021)





Party work product is protected 
Even if "substantial need" is met, court must protect "pure opinion work 
product" and order disclosure only of underlying facts 
Does not protect ordinary business documents or communications, cannot 
simply label documents as work product
Designation of work product may trigger a duty to preserve 











Limit the types of information you 
consider "trade secrets" 
Limit dissemination of confidential 
information in ordinary course of 
business 
Require those with access to sign a 
confidentiality agreement (with 
consideration)
Consider a protective order in litigation
Be prepared in litigation to provide 
specific and detailed support as to why 
materials are a trade secret and what 
the company does (and did) to protect 
it and limit its disclosure 
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Beware of inadvertent waiver  
through preparation  

 
Under FRE 612, preparation materials for a 30(b)(6) witness 
may be discoverable if:
A witness reviewed privileged materials for the purpose 
of refreshing recollection
The witness then "substantively testifies" about the 
privilege documents
Court found that review of the privileged memos was not 
required to adequately prepare for the noticed topics - review 
of them by the witness (even when the witness was the lawyer 
who prepared them) waived the privilege

Baxter Int'l Inc. v. Becton et al., 2019 WL 6258490 (N.D. Ill. Nov 22, 2019)





USEFUL RESOURCES

PRESNELL ON PRIVILEGES (POP)  https://presnellonprivileges.com1.
Privilege Points by Thomas Spahn
https://www.mcguirewoods.com/resources?t=privilegepoints

2.

The American College of Trial Lawyers White Paper on Internal
Investigations
https://presnellonprivileges.com/wp-content/uploads/2020/11/ACTL-
Internal-Investigations.pdf 

3.

Discovery Law and Practice, Wisconsin State Bar Books, Scope of 
Discovery, Chapter 2, Sections 2.24-2.58.      

4.

Ask your friends at LLG   5.

https://presnellonprivileges.com/
https://www.mcguirewoods.com/resources?t=privilegepoints
https://presnellonprivileges.com/wp-content/uploads/2020/11/ACTL-Internal-Investigations.pdf





