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The Investigations Institute: 

Investigations Demystified

Part III – Investigation Outcomes – Now What Do I Do?



Agenda
Best Practices for Investigations:

How-To Close-Out an Effective Investigation

1. What was the objective?

2. Who is this for?

3. Where will it be filed?

4. Did the objective change/reaffirm the objective?

5. What was the outcome?  Is corrective action necessary?  If so, 
document it.  What if you don’t know?

6. Finalize reports and whether it will be privileged; will it go in an 
investigation file; will it go in a personnel file?

7. Follow-Up



Documenting and Concluding 
the Investigation

• Documenting your interviews

• Your notes must reflect a thorough and fair investigation

• Everyone’s credibility is still key, including yours

• Record your mental impressions

• Be consistent with your practice

• Reporting findings

• Attorney-client privilege or attorney work product (?)



 Recommendations? Remember which hat you are wearing?

 Are you just getting the facts?

 Are you determining policy violations?

 Are you making legal conclusions – if so – better have counsel 

reviewing for unintended consequences.

 Public relations considerations

 How has the landscape changed?

 Board considerations?

Documenting and Concluding 
the Investigation (cont.)



Privileged or Work Product?  Practice Tips

• Have HR/ER involve counsel early

• At least for “serious” matters

• Determine whether investigation should or can be protected

• Is litigation threatened? 

• Do allegations suggest significant legal or other exposure?

• Or, are factual contents of investigation likely to be needed for defense 
of resulting actions?

• Consider whether law or policy mandate the investigation 

• If so, consider two reports: 

• Factual investigation report (non-privileged); and

• Legal advice memo prepared in anticipation of litigation



Investigation Best Practices to Maintain 
Privilege

• Maintain litigation/claim files separately – mark them privileged and 
confidential and store in a secure location.

• Limit dissemination of information among decision making group

• Label your notes with your name and title

• Retain consultants via counsel

• Never present report to “non-client” or risk waiving the privilege

• Store report in a password protected fashion



Writing Tips
Ways to write 

• Were any documents or evidence presented “contemporaneously memorialized”?

• Do you have pictures, emails, texts that should be included or at the very least preserved?
• Chain of custody
• What goes in the personnel file – the current challenges by the Plaintiff’s bar

• Video – how did you preserve it?

• Forensic review of computer files – show the trail

• Follow-up on inconsistencies 
• “The blanket denials and lack of recollection as to specific incidents by the accused stood in stark 

contrast to the strength, specificity, and corroboration of the complainant’s recollections, as well as 
the reports of many other individuals.”

• Don’t bury contradictory evidence in the footnotes … deal with it honestly.
• Specific allegations versus generalized statements and blanket denials.
• Motivation:  “Witness#1 had no desire to make her allegations public.” versus “Prior to the 

allegations the following events occurred.”  
• Chronicle first – judge later but only if that is your role.



Writing Tips continued

• Include list of witnesses interviewed (with dates of interviews including any 
follow-up)

• List of documents/materials reviewed

• Findings of Fact – (not legal conclusions, unless privileged for that 
purpose)

• Allegations confirmed?

• Allegations disproved?

• Unclear?

• Even if unclear as the Employer you still need to do something!

• Do you want Recommendations Included?



How do you write it?

• State you “were engaged by the Company to conduct an investigation in 
my capacity as the Company’s employment law counsel”

• Investigations motivated by anything other than legal compliance may not 
be privileged 

• State in the report that the investigation “was conducted solely for the 
purpose of providing legal advice to the company on compliance with 
applicable employment laws”

• Ensure recipients of investigation know to keep the report confidential



How do you write it (cont.)

• Discuss the scope of the investigation – that you set at the outset – and use 
that as a touchstone throughout the report.

• Clear conclusions:  “The investigator found [Lisa’s] denials to lack credibility 
and to be inconsistent with the weight of the evidence.”

• “Despite referencing that he had documents supporting his claims, no 
documents were forth coming after 3 requests.”



Follow Through - Complainant

• Inform the complainant what action was taken after you have thoroughly 
investigated the complaint and made conclusions.

• Timeliness is key and often criticized in hindsight

• If the complaint involved harassment or disparate treatment, instruct the 
complainant to  immediately report recurring or continuing harassment.

• Periodically check back with the complainant to ensure that the harassment 
is eliminated and not continuing.  

• If complaint not corroborated, still follow-up to make sure no perceived 
or actual retaliation.

• Document the close out.



Follow-up Accused

• Inform the accused what action was taken after you have thoroughly 
investigated the complaint and made conclusions.

• Timeliness is key and often criticized in hindsight

• Implement any discipline

• If the complaint involved harassment or disparate treatment, remind the 
accused there will be no retaliation against the complainant or anyone who 
participated in the investigation.

• Periodically check back with the accused – important to make sure nothing 
else is occurring in the workplace.

• Document the close out. 



Sample Conclusion Language

Though not intended to be a script for the formulation of written conclusion to
an investigation, the following sample language is intended to be an
illustration of the various ways in which conclusions can be drafted
depending on the type of findings or severity of behavior found in an
investigation. The names are all fictitious and are not intended to relate to
any individual situation.

The nuanced analysis will vary depending on the specific facts of and
individuals involved in the investigation.



Sample Conclusion Language
Finding Practice Tips Sample Language

Allegations 

Substantiated

This conclusion might be reached

because there is proof that the

behavior occurred (an admission by

the wrongdoer; emails or other

documents confirming the

events/behavior; corroborating

testimony, etc.) or because a careful

and reasonable review of all the

evidence (sometimes circumstantial)

makes it more likely than not that the

behavior in fact occurred. As is true

with all conclusions, they should be

stated as factual conclusions (not

legal conclusions) and should be

based on the evidence presented.

Though Investigators should never

reach legal conclusions, they should

make it clear whether their analysis

is made by using policies or more

general behavioral standards.

• For harassment allegations:

Though Mr. Smith denies Ms. Warren’s allegations, the evidence strongly suggests that

Mr. Smith engaged in the behavior described. The witness testimony is consistent with

Ms. Warren’s recollection of events and the documentary evidence also substantiates her

allegations. As such, Mr. Smith’s behavior is in violation of company policy prohibiting

harassment.

• For allegations involving an adverse employment action:

The totality of evidence suggests Mr. Garcia took Ms. Daley’s gender into consideration

when making decisions about her employment. For example, Mr. Garcia admits he

wondered whether Ms. Daley would be able to “handle” the duties associated with the

Director position for which Ms. Daley applied. Mr. Garcia says he assumed Ms. Daley, a

single mother, may have been limited in her ability to perform the duties required since

she has many time commitments outside of work. Additionally, Mr. Garcia admits he

became angry after Ms. Daley applied for stress leave as a result of her belief that he (Mr.

Garcia) was engaging in inappropriate behavior. Mr. Garcia says he suspended Ms.

Daley a few hours after learning of her application for stress leave. As such, the evidence

indicates that Mr. Garcia violated the company’s anti-discrimination policy as well as its

commitment to provide an environment free from retaliation.



Finding Practice Tips Sample Language

Allegations 

Unsubstantiated

In some instances, the

allegations are not supported by

the evidence. In this case, the

complainant might have a

reasonable belief of wrongdoing,

but his/her perceptions are

simply not supported by the

evidence presented. In a case,

investigators need not directly

attack the complainant’s veracity

(though that may be appropriate

in some instances), but rather

base the conclusions on the fact

that the objective evidence

simply does not support his/her

allegations.

• For harassment allegations:

Although Ms. McKay alleges that Mr. Cameron has harassed her on numerous occasions

(verbally and in writing), the evidence (witness testimony and documentary evidence) shows

that their communication professional and appropriate and that Mr. Cameron treated Ms.

McKay respectfully and professionally (in meetings, during one-on-one interaction, and in

written communication). The evidence is therefore insufficient to show that Mr. Cameron

violated the company’s harassment policy or otherwise behaved inappropriately towards Ms.

McKay (or any other employee).

• For allegations involving an adverse employment action:

While Mr. Kuo alleges that he was not promoted to manager of his department because Ms.

Shaw, his Department Director, took his race into consideration, the evidence suggests

otherwise. For example, though it is true that Ms. Shaw criticized Mr. Kuo’s writing skills,

the evidence shows that Ms. Shaw was equally critical of other employees with poor writing

skills. Additionally, the evidence validates Ms. Shaw's testimony that in Mr. Kuo's position

(HR Supervisor), it is imperative that his writing be clear and concise. Finally, the evidence

indicates Mr. Kuo often drafted documents with many factual errors —a deficiency Ms.

Shaw says in unacceptable in any position, but particularly in Mr. Kuo's position, which often

involves drafting letters to attorneys and governmental entities involving intricate details that

must be recited accurately. As such, Mr. Kuo's perception that he has been subjected to

bias in violation of company policy is unsubstantiated.



Finding Practice Tips Sample Language

Some 

Allegations 

Substantiated

Often the investigator will find

that the evidence suggests that

the complainant's allegations did

not occur as reported but there

still might be a finding of a policy

violation or an employee who fell

below the expected behavioral

standard. In some cases, the

Investigator might find that the

allegations occurred as stated (in

fact, some investigations involve

descriptions of events with no

factual variations), but that

perceptions and interpretations of

the events diverge. (Of course,

when any witness's credibility is

called into question, this should

be noted in the verbal and/or

written conclusions.)

• For harassment allegations:

Although there is insufficient evidence to substantiate all of Ms. Smith's allegations of

harassment against Mr. Thompson (particularly the most egregious allegation of

inappropriate physical touching) there is sufficient evidence, based on the testimony of

several witnesses as well as a review of the email traffic between the two, to support Ms.

Smith's allegations that Mr. Thompson has behaved inappropriately on several occasions

(discussing details of his own and his subordinates' personal lives, forwarding emails with off-

color [though not wholly inappropriate] content). Mr. Thompson displayed poor judgment by

engaging in this behavior and fell below the standards of conduct expected of any employee,

and is particularly unbecoming of a leader in his position. While he may not have violated the

letter of the harassment policy, he did violate the spirit of it.

• For allegations involving an adverse employment action:

Ms. Sampson says that the decision to demote her (which occurred ten days after her

complaint of harassment against her coworker) was made in retaliation for her complaint.

The evidence suggests that Ms. Sampson's performance issues (failing to meet quotas,

failing to meet deadlines, failure to keep clients informed) had been informally discussed with

her on numerous occasions before the demotion, and the documentary evidence shows the

decision to demote was made by an independent committee two weeks before Ms. Sampson

lodged her complaint. Despite this, Ms. Sampson's supervisor, Mr. Glass, should have

engaged in more formal and straightforward efforts to not only provide Ms. Sampson with

clear feedback about her performance deficiencies, but also with a clear warning that failure

to meet these expectations could lead to a demotion. Though the evidence does not suggest

that anyone behaved in a retaliatory way, Ms. Sampson's perceptions of inappropriateness

could likely have been avoided if Mr. Glass had implemented better HR practices related to

performance evaluations.



Finding Practice Tips Sample Language

“Inconclusive” 

Findings

In some cases, despite attempts to

uncover all relevant evidence and a

comprehensive review and analysis

of all the evidence presented,

investigators might find that there is

insufficient evidence to make a

specific finding. In this case,

investigators should be meticulous

about reciting the facts as presented

by the various witnesses (and by the

documentary evidence, if

appropriate), but should also clearly

state that the evidence is insufficient

to reach a conclusion one way or the

other.

• For harassment allegations:

Despite the numerous witnesses interviewed and documents reviewed, there is

insufficient evidence to reach a definitive conclusion with respect to Ms. Johnson's

allegations of sexual harassment against Mr. Smith. There are no witnesses who can

corroborate Ms. Johnson's claims that Mr. Smith tried to kiss her after a company-

sponsored event and there are no witnesses who can confirm Mr. Smith's claim that

he did not engage in such behavior.

• For allegations involving an adverse employment action:

After a careful review and analysis of the witness testimony and documentary

evidence (described in detail earlier in this report), there is insufficient evidence to

reach a definitive conclusion regarding Mr. Garcia's allegations of discrimination.



Finding Practice Tips Sample Language

“Learning 

Lessons”

Regardless of the conclusion, almost

all investigations present facts or

circumstances that provide some

learning lessons. Investigators should

not be afraid to point out ways in

which behavior, policies or practices

could be improved. For example, in

some instances, even if there is

insufficient evidence to support the

allegations, individuals may benefit

from coaching, training, or the

business might benefit from the

implementation of procedures to

improve effectiveness and efficiency

or the company might benefit from

the implementation of new or

improved policies.

• For harassment allegations:

In addition to substantiating Ms. Catan's allegations against Mr. Jordan, the evidence

uncovered during this investigation also shows that the culture of the accounting

department is often too casual. The perception created is that employees are free to

talk about sexually-explicit topics, drink heavily at company events, and treat each

other in an unprofessional manner as long as "everyone is okay with it." The

employees in this department would likely benefit from additional sensitivity training

and additional monitoring to ensure that they understand that while it acceptable to

have a light environment, they must always exhibit professionalism and

appropriateness, both onsite and offsite.

• For allegations involving an adverse employment action:

Although there is insufficient evidence to substantiate Mr. Griffin's allegation of

retaliation against Mr. Jackson, the investigation uncovered several missteps that

may have potentially avoided this misperception, including HR's failure to adequately

review performance evaluation ratings for "inflation" and consistency, and Mr.

Jackson's own inconsistent practices related to evaluations and discipline. Both of

these problems provide some "big-picture" learning lessons regarding the importance

of open and honest communication, including accurate performance feedback.



Questions????
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