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Aaron Moss

The Phillie Phanatic and Copyright’s 
“Derivative Works Exception”





Original Phanatic 2.0



©1984 Harrison/Erickson

© 2020 Philadelphia Phillies



The Derivative Works Exception

A derivative work prepared under authority of the 
grant before its termination may continue to be 
utilized under the terms of the grant after its 
termination, but this privilege does not extend to the 
preparation after the termination of other derivative 
works based upon the copyrighted work covered by 
the terminated grant.

17 U.S.C. 203(b)(1)





Gracen v. Bradford Exchange, 698 F.2d 300 (7th Cir. 1983)



L. Batlin & Son v. Snyder, 536 F.2d 486 (2nd Cir. 1976)



Original Phanatic 2.0



©1984 Harrison/Erickson

© 2020 Philadelphia Phillies



Follow Me



Josh Geller

Online Marketplace Liability



Developments in Online Marketplace Liability



The Ohio State University v. Redbubble, Inc. (S.D. Ohio)

Atari Interactive, Inc. v. Redbubble, Inc. (N.D. Cal.)

Y.Y.G.M. SA d.b.a. Brandy Melville v. Redbubble, Inc. (C.D. Cal)

District court denied summary 
judgment in part (Jan. 2021)

Sixth Circuit reversed and 
remanded appeal from summary 
judgment ruling (Feb. 2021)

Jury verdict against Redbubble 
(June 2021)



Direct Infringement

 Is online platform “using” trademark in commerce?

 What level of involvement/control over sale creates liability?

 Packaging – danger of brand recognition



Contributory Infringement

 What level of knowledge? 
o “Specific instances of actual infringement” vs. “constructive 

knowledge that users were engaging in trademark infringement”

 Failure to take reasonable steps to prevent infringement
o Notice/takedown likely not enough

o Repeat infringer policies



Benny Roshan

It’s Britney, B*tch…



 2007 Britney experiences a 
mental breakdown 

 2008 She voluntarily enters into a 
conservatorship agreeing to have her 
father manage her financial and 
personal affairs

 Conservatorship hums along for 
next 13 years



 Two die-hard Britney fans start following 
her Instagram account and start the 
“Free Britney” movement

 “Framing Britney” released in 
February 2021 

 June 2021 Britney testifies in Court and 
confirms she wants out

 Media attention to the case fuels talks 
of termination 



 In California, a conservatorship can end  
“If the court determines that the 
conservatorship is no longer required or 
that grounds for establishment of a 
conservatorship of the person or estate, 
or both, no longer exist.” [PC 1863] This 
isn’t exactly a road-map which means 
that whatever information the Court 
relies on in Britney’s conservatorship can 
become the standard for other cases.



 Precedent already created by Britney’s 
case, for example, she was allowed to 
chose her own counsel without a 
mental evaluation or court’s own 
internal investigation 

 She might have her conservatorship 
terminated on the basis of “changed 
circumstances” without a full-blown trial

 What happens will be binding 
precedent in California 



Starstruck in Court…Chamber of 
Commerce v. Bonta

Dan Stone











Ricardo Cestero

College Athletes Cashing In…
NCAA v. Alston 



NCAA v. Alston

 NCAA Has a Monopoly Over College Athletics

 NCAA Required to Show that its Compensation 
Policies Have Pro-Competitive Benefits

 NCAA Claimed Protecting Amateurism 
Justified its Policies

 Given the Commercial Nature of the NCAA, 
this Defense Failed

 Justice Kavanaugh’s Concurrence Suggests 
the Court will Fully Strike Down NCAA 
Compensation Rules



NCAA v. Alston

 Schools Can Offer Enhanced “Education-
Related” Benefits to Athletes

 Athletes Can License their Name, Image 
and Likeness

 NCAA Adopted a New Policy Expressly 
Allowing NIL Licenses Consistent with State Laws



Individual Licenses 



Group Licenses 



Questions?
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