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1. What is Prop 65?



Q1:  What is Prop 65?

a. A fairly useless law resulting in overwarning
b. A whole lotta stickers on things I buy
c. A way to make plaintiffs’ attorneys richer
d. The “Safe Drinking Water and Toxic 

Enforcement Act of 1986”
e. All of the above



Q2:  My company has been sued under Prop 65 in the past.

a. True
b. False



• Requires State to maintain and update 
list of chemicals known to CA to cause 
cancer or reproductive harm (called 
endpoints)

• Two principal provisions:
• Protection of drinking water; and
• “Clear and reasonable” warnings
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Businesses with 
10 or more employees 



Businesses selling 
products in California



Governmental Agencies are 
not subject to Prop 65



Businesses that cannot demonstrate 
safe harbor exposure levels
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What are the Prop 65 chemicals? 
Alcoholic 

beverages

Aspirin

Marijuana smoke

One year to 
comply after 

listing



What are safe harbor levels? 
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Type of Warnings Required Depends 
on Type of Exposure



Environmental



Occupational



Consumer Product



Method of Transmission of Warning



A product-specific warning on a posted sign, shelf tag, or 
shelf sign at each point of display of the product

Sign



Product-specific warning provided via any electronic device 
or process that automatically provides the warning to the 
purchaser prior to or during the purchase of the product, 
without requiring them to seek out the warning.

Electronically



Label on a Product

A warning placed on the product itself



Clear and Reasonable Warnings Required



Long Form Warning



Short Form Warning



Short Form Warning



Specific Warnings for Specific Products or Places 
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Typically, primary responsibility falls on manufacturers, 
producers, packagers, importers, suppliers and 
distributers of product as opposed to retailers
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Private
Enforcement

Government 
Enforcement



Private Enforcer:
60-day Notice 



Q3:  How many Prop 65 notices were issued in 2019?

____________________________________

5,924



Private Enforcer:
Certificate of Merit



Penalties, Attorneys’ Fees, and PILPs



Penalty Assessment: Relevant Factors

(A) The nature and extent of the violation.
(B) The number of, and severity of, the violations.
(C) The economic effect of the penalty on the violator.
(D) Whether the violator took good faith measures to 
comply with this chapter and the time these measures 
were taken.
(E) The willfulness of the violator's misconduct.
(F) The deterrent effect that the imposition of the penalty 
would have on both the violator and the regulated 
community as a whole.
(G) Any other factor that justice may require.



Penalties:  Up to $2,500 Per Day for Each Violation

75% 25%
Plaintiff



Penalties:  $2,500 Per Day for Each Violation

75% 25%
Plaintiff



Private Enforcer Example: Anthony Ferreiro, 2019
Represented by Brodsky & Smith

Plaintiff Anthony Ferreiro (Year 2019)
No. of Prop 65 Notices 241
No. of Prop 65 Settlements 91
Total Settlement Pmts. $1,387,750

Amt. to Plaintiff $31,850
Amt. to CalEPA $95,550
Amt. to Brodsky & Smith $1,260,350
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Defenses to 
Prop 65 Notice

 Federal preemption 
 Naturally occurring
 Defective notice
 Warning sufficient
 Warning not needed
 Exposure assessment
 Res judicata
 Statute of limitations 

Source: Pinterest



Strategy re: Prop 65 Notice

 Respond to notice?

 Settle or litigate?

 How much to settle for?

 In/out of court settlement?

 Reformulate/warn?



Sherry Jackman
sjackman@ggfirm.com

Sedina Banks
sbanks@ggfirm.com

Questions?


	California's Proposition 65: Background, Traps, and �2021 Updates
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Penalties, Attorneys’ Fees, and PILPs
	Slide Number 37
	Penalties:  Up to $2,500 Per Day for Each Violation
	Penalties:  $2,500 Per Day for Each Violation
	Slide Number 40
	Slide Number 41
	Slide Number 42
	Defenses to Prop 65 Notice
	Slide Number 44
	Slide Number 45

