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Setting The Stage

COVID-19 started during the most transformative time in international
trade in over a generation

Focus on U.S. manufacturing, technology, and innovation as national
security and domestic employment priorities

Unilateral action, especially tariffs

Supply chains: uncertainty but also re-shoring opportunities

Environmental, Social and Governance (ESG) considerations and key
to current and future supply chain planning
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ESG Laws and Regulations - Overview

California Transparency in Supply
Chains Act 2010

Europe

In Force
European Union Non-financial
Reporting Directive

Australian Modern Slavery Act
2018

U.S. Dodd-Frank Act Section 1502

European Union Conflict Minerals

Hong Kong Stock Exchange ESG

(Conflict Minerals Rule) Regulation Reporting Requirements
US Federal Acquisition Regulation: | French Corporate Duty of Vigilance | Singapore Prevention of Human
Ending Trafficking in Persons Law Trafficking Act

U.S. SEC Guidance Regarding
Disclosure Related to Climate
Change

UK Equality Act 2010

Canadian Modern Slavery Act and

UK Modern Slavery Act 2015

Dutch Child Labour Due Diligence

Proposed or Not Yet Effective

Hong Kong Modern Slavery Bill

Change

(Corporate Sustainability Reporting
Directive)

Amendment to Customs Tariff Act 2019 2017
Updated SEC Guidance Regarding European Union Amended New South Wales Modern Slavery
Disclosure Related to Climate Non-financial Reporting Directive Act 2018

German Legislation on Corporate
Due Diligence in Supply Chains

New Zealand Climate Risk
Reporting

Swiss Responsible Business
Initiative

UK Climate-Related Financial
Disclosures
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Executive Branch and
Congressional Developments



Executive Order On Ensuring the Future Is Made in
All of America by All of America’s Workers

E.O. 14005, issued January 25, 2021

Articulates the Biden Administration’s intent to develop a harmonized approach
to the various “Made in America Laws” and decisions that will be made in
connection with future requests for waivers from the requirements of those laws.

Creates a new “Made in America” office within the Office of Management and
Budget that will serve as a clearinghouse for waivers across all Federal
Agencies

Celeste Drake named Director of Made in America Office on April 27

Potential Notice of Proposed Rulemaking by July 25, 20217
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Executive Order On Ensuring the Future Is Made in
All of America by All of America’s Workers (Cont’d)

Key Takeaways

 There’s less daylight between Trump and Biden on government
procurement than you might think.

« A new “whole of government approach” to trade-facing and government
procurement topics? (E.g., New requirement for public interest waivers — the
granting agency must “assess whether a significant portion of the cost
advantage of a foreign-sourced product” results from the use of dumped or
subsidized imports.)

* Managing compliance risks — the first question still should be “what does the
contract / bidding document say?”
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Executive Order On Ensuring the Future Is Made in All of
America by All of America’s Workers (Cont’d)

Federal Register/Vol. 86, No. 36/ Thursday, February 25, 2021/Notices 11589
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Executive Order on America’s Supply Chains
E.O. 14017, issued February 24, 2021

“The United States needs resilient, diverse, and secure supply chains

@ to ensure our economic prosperity and national security.
Pandemics and other biological threats, cyber-attacks, climate
shocks and extreme weather events, terrorist attacks, geopolitical
and economic competition, and other conditions can reduce critical
manufacturing capacity and the availability and integrity of supply
of critical goods, products, and services.”

— President Joseph R. Biden Jr., Executive Order 14017 (Feb. 24, 2021)
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Statement Of Policy (Cont’d)

“[Cllose cooperation on resilient
supply chains with allies and
partners who share our values
will foster collective economic
and national security and
strengthen the capacity to
respond to international
disasters and emergencies.”

-

Federal Register/Vol. 86, No. 38/Monday, March 1, 2021/Presidential Documents 11849

Presidential Documents

Executive Order 14017 of February 24, 2021

America’s Supply Chains

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Policy. The United States needs resilient, diverse, and secure
supply chains to ensure our economic prosperity and national security.
Pandemics and other biological threats, cyber-attacks, climate shocks and
extreme weather events, terrorist attacks, geopolitical and economic competi-
tion, and other conditions can reduce critical manufacturing capacity and
the availability and integrity of critical goods, products, and services. Resil-
ient American supply chains will revitalize and rebuild domestic manufac-
turing capacity, maintain America’s competitive edge in research and devel-
opment, and create well-paying jobs. They will also support small businesses,
promote prosperity, advance the fight against climate change, and encourage
ec ic growth in ities of color and economically distressed areas.

More resilient supply chains are secure and diverse—facilitating greater
domestic production, a range of supply, built-in redundancies, adequate
stockpiles, safe and secure digital networks, and a world-class American
manufacturing base and workforce. Moreover, close cooperation on resilient
supply chains with allies and partners who share our values will foster
collective economic and national security and strengthen the capacity to
respond to international disasters and emergencies.

Therefore, it is the policy of my Administration to strengthen the resilience
of America’s supply chains.
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100-Day Supply Chain Review (due June 4)

Semiconductors &

Advanced Packaging Critical Minerals
Prepared by the
Secretary of
Commerce

Prepared by the
Secretary of Defense

High-Capacity
Batteries & EV
Prepared by the
Secretary of Energy
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Cover Memorandum

Prepared by APNSA
and APEP (overall
summary + additional
findings)

Pharmaceuticals & API

Prepared by the

Secretary of Health
and Human Services
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1-Year Sectoral Supply Chain Assessments

Defense Industrial Base

KING & SPALDING

(Defense) — Must
identify supply chains
that are “dependent
upon competitor
nations.”

Information and
Communications
Technology (ICT)

(Commerce &
Homeland Security) —
Must address supply
chains and industrial
base for “ICT software,

data, and associated
services.”

Energy Industrial Base

(Energy) — Must
address supply chains
for energy industrial
base.

Transportation

(Transportation) —
Must address supply
chains for

transportation industrial
base.

Agricultural / Food

(Agriculture) — Must
address “supply chains
for the production of
agricultural
commodities and food
products.”
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American Jobs Plan

The American Jobs Plan proposal targets the following areas for $2.2
trillion in new government spending: (1) manufacturing, research and
development ("“R&D”), and supply chain infrastructure, (2) transportation
infrastructure, and (3) utility infrastructure

The Plan also would incentivize domestic production of
semiconductors, computer chips, battery technology, clean energy

technology, and biotechnology, among other critical product supply
chains
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Supply Chain Legislation

The Endless Frontier Act would create a Supply Chain Resiliency and Crisis
Response Program at the Department of Commerce

The National Manufacturing Guard Act of 2021 would create an Office of Supply
Chain Preparedness in the Department of Commerce

The Strategic Competition Act would create a Technology Partnerships Office at the
State Department that would provide funding and strategic advising services for US
businesses seeking to diversify their supply chains away from dependence upon
China

KING & SPALDING 15



Broader Context — Supply Chains And U.S. Trade Policy

“I think that . . . a lot of the assumptions that we have based our
@ trade programs on has maximized efficiency without regard to
the requirement for resilience . . . trade policy itself needs
to be rethought and reformed with resilience and
strategy in mind.”

— Katherine Tai, President Biden’s Nominee for the United States Trade Representative (Senate Finance Committee
2/25/21)
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Broader Context — Supply Chains and U.S. Trade Policy

There are no definitive plans for a new exclusion process from the
Section 301 China tariffs

Business continuity planning for the Section 301 China tariffs should
coordinate with Legal and Compliance

KING & SPALDING
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Practical Perspectives:
Supply Chain Management



Information and Communications Technology
and Services (ICTS)

- Starting March 22, 2021 Commerce can review, restrict,
or prohibit “ICTS Transactions”

@
izt - ICTS Transactions: Any acquisition, importation,
R SRR 12 transfer, installation, dealing in, or use of any ICTS,
Rt including ongoing activities, that —
SR — involve a person or property subject to US jurisdiction;
& — involve property in which a foreign country or national has an

interest;

— are initiated, pending, or completed on or after January 14,
2021; and

— involve one of six key types of ICTS
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ICTS Transactions

- ICTS: Hardware, software, products, or services primarily intended to fulfill or
enable the function of information or data processing, storage, retrieval, or
communication by electronic means, including transmission, storage, or display

ICTS to be used in a critical infrastructure sector

ICTS integral to wireless LAN, mobile, core, long- and short-haul networks; satellite payloads,
operations and control; cable and wireline access points

ICTS integral to data hosting or computing services
Internet-enabled sensors, webcams, surveillance, routers, modems, and drones;
Software designed primarily for connecting with/communicating via Internet; and

ICTS integral to Al, machine learning, quantum computing, drones, and robotics

- Foreign adversary: Persons owned, owned, controlled, or subject to the
jurisdiction of a foreign adversary (e.g., China, Russia)
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Xinjiang Uyghur Autonomous Region

Economic Sanctions: Treasury Department prohibitions on
dealings with Chinese individuals, companies, and
government agencies

Export Controls: Prohibition on transferring items subject to
US export jurisdiction to Chinese companies on the Entity List

Imports/Customs: Withhold Release Orders for all cotton and

tomato products from Xinjiang and their downstream products |

Regulatory Guidance: Joint Xinjiang Supply Chain Business
Advisory

Congressional Action: Uyghurt Forced Labor Prevention Act

Multilateral Cooperation: Australia, UK, and Canada trade
restrictions

KING & SPALDING
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Semiconductors: Technology Supply Chain Case Study

“We will confront unfair and illegal trade practices, cyber thefft,
@ and coercive economic practices that hurt American workers,
undercut our advanced and emerging technologies, and seek to
erode our strategic advantage and national competitiveness.
We will ensure that our supply chains for critical national

security technologies . . . are secure.”

— Biden Administration’s Interim National Security Strategic Guidance

KING & SPALDING
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Semiconductors: Technology Supply Chain Case Study

ICTS Interim Final Rule: Identifies risk of “foreign adversary” chips

FY 2019 NDAA § 889: Restricts government contractors and their subsidiaries
from using Huawei, ZTE, Dahua, Hikvision, and Hytera telecommunications and
video surveillance equipment and services

USTR: Section 301 Report on unfair trade practices, including trade secret theft
and anti-competitive behavior

Onshoring/Reshoring: Incentive-based programs to diversify semiconductor
manufacturing supply chains

Entity List. Fujian Jinhua Integrated Circuit Co. listing
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HPE’s Approach To Supply Chain Responsibility

The HPE Supply Chain
Responsibility Program

Reduce global and community environmental impact

Benefit HPE, our business partners, and our customers

“We share a responsibility with our suppliers to protect

Our approach

WO rke rS y Com m U n ities ; a n d th e e nVi ro n m e nt i n Ou r Continually evolving policies, standards, and management system

supply chain. Our extensive Supply Chain A

Responsibility (SCR) program guides our approach to sensingrisk 47— Addre}T{g,isk
assessing risks, monitoring and improving

performance, and working collaboratively with

Multi-industry

Stakeholder engagement collaboration

Supplier risk profiling _‘E Remediation
Ko
hel
H [
suppliers, peers, and other stakeholders to share External data 2 Capabilty buiding
=3
. ” =3
knowledge on key issues. Pertormancemontaring |© Busnessintoraton
Comprehensive audits SEI: oart lngd
Targeted assessments scorecar
KPI collection Integrated SER and
v procurement goals

Transparency through reporting and public dialogue

KING & SPALDING
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ESG And Small And Medium-Sized Enterprises

SMEs Face Unique Challenges

OECD Due Diligence
Guidance for Responsible

Supply Chains of Minerals
from Conflict-Affected
and High-Risk Areas

ESG due diligence by SMEs may be affected
by a lack of resources and market influence

OECD Guidance — collaborative efforts to
pool leverage (industry associations or cross-
sectoral initiatives)
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Appendix A: Biden Administration’s
Executive Order on America’s Supply
Chains



Executive Order on America’s Supply Chains
E.O. 14017, issued February 24, 2021

https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/02/24/executive-order-on-americas-supply-chains/

KING & SPALDING
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https://www.whitehouse.gov/briefing-room/presidential-actions/2021/02/24/executive-order-on-americas-supply-chains/

America’s Supply Chains E.O. Reports - Industrial Sectors

The definitions are not set in stone.

“Digital networks, services, assets, and
data” (“digital products”) are likely to be
addressed.

Goods, services, and materials may be

relevant “within more than one defined B LA T e

A= SN 1

industrial base.” . S ‘

Assessments may be added “for goods
and materials not included in” the initial
industrial base sectors.

KING & SPALDING
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America’s Supply Chains E.O. Reports - Required Contents

What are the critical or essential goods and materials in the supply
chain?

What capabilities are required to produce these materials?

What risks and contingencies “may disrupt, strain, compromise, or
eliminate the supply chain™?

Where are the “key manufacturing and production assets”, and what
risks do they face?
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America’s Supply Chains E.O. Reports - Required Contents
(Cont’d)

Do “unfriendly or unstable” nations hold an “exclusive or
dominant supply” of critical or essential goods and materials in this
supply chain?

Are substitutes or alternative sources available?

What education/skills are required to meet the future workforce needs
of the sector?

What research and development needs must be met “to sustain
leadership” in the sector?
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America’s Supply Chains E.O. Reports - Required Contents
(Cont’d)

How do transportation systems support existing supply chains and what
risks are posed by transportation?

How does climate change pose risks “to the availability, production, or
transportation” of critical or essential goods or materials in this supply
chain?
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America’s Supply Chains E.O. Reports - Required Contents
(Cont’d)

“Possible avenues for engagement” on “allied and partner
actions.”

Have “United States allies and partners” taken steps to identify and
prioritize relevant critical or essential goods and materials?

What are policy recommendations “for ensuring a resilient supply chain
for the sector” may include “cooperating with allies and partners to
identify alternative supply chains?”
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America’s Supply Chains E.O. - Stakeholder Consultations
The Supply Chains E.O. calls for stakeholder consultations,
‘“as appropriate.”

Industry

Academia

Non-governmental organizations

Communities

Labor unions

Government entities

KING & SPALDING
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America’s Supply Chains E.O. - Future Reports

Follow-up reports must be provided to President Biden to review “actions

taken over the previous year and making recommendations” on several
topics.

The reports must address “diplomatic, economic, security, trade policy,
informational, and other actions that can successfully engage allies and
partners to strengthen supply chains jointly or in coordination[.]”

Final point — this is one part of a broader effort (e.g., Executive Order 104001
(1/21/21) (Sustainable Public Health Supply Chain).
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Appendix B: Biden Administration’s
Executive Order on Ensuring the

Future Is Made in All of America by All
of America’s Workers



Executive Order on Ensuring the Future Is Made in All of America
by All of America’s Workers

E.O. 14005, issued January 25, 2021

https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/25/executive-order-on-ensuring-the-future-is-made-in-
all-of-america-by-all-of-americas-workers/
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