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Things | Wish I'd Known

My First Year as General Counsel

t’s been four years since the original draft of this article appeared in what was then the

ACCA Docket. Fastforward a bit, the association has a new name and an increased focus

on the global aspects of in-house lawyering. And the legal landscape for in-house counsel

now has a large and looming new fixture, called the Sarbanes-Oxley Act of 2002.

Yet nearly all of the original advice we offered to
new GCs in 2001 remains relevant and useful. What
should you do to get up to speed? What do you
need to know about contracts? How do you handle
employment matters? Where are the traps for the
unwary in intellectual property? What about for secu-
rities filings? How do you correctly assess corporate
dynamics? These are only some of the topics that we
hit on last time, and (dare we say it) those tips have
stood the test of time.

With the help of several new contributors, we
have added dozens more tips and from-the-street wis-
dom. Surprisingly, while many contributions covered
Sarbanes-Oxley, most focused on how best to build
the right relationships within the company and to be

more effective at all aspects of the job.

Of course, even those who aren’t GCs can benefit
from the wisdom we’ve collected here. And we hope
you do.

We would be delighted to hear from
you when you want to add your own wisdom
from the trenches for the next update. Please
send them to D. C. Toedt at dc.toedt@bind
view.com (with a copy to dc@toedt. com). We will
try to use all contributions, but we can’t make any
promises. If you don’t indicate otherwise, we will
assume that you are willing to have your name listed
as a contributor.

Any views expressed here are the present, per-
sonal views of the respective contributors and not

By D. C. Toedt Ill, Robert R. Robinson and Randy S. Segal
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GETTING UP TO SPEED

e the description of the business and of risk factors

Documents to Review in the above documents
1. Read the following documents to the extent ¢ employment contracts, stock-option agreements,
they are applicable to your company (use a site and change-of-control agreements for key execu-
such as www. 10kwizard.com to retrieve/download tives
SEC filings easily). If you can do so before your e the last few proxy statements
first day on the job, it can help you hit the ground o the exhibits to your SEC filings (are they up to
running. Also, your questions about the documents date?)
can serve as the basis for introductory meetings e press releases from the last year or so (available
with the important people who can answer those at, e.g., www.yahoo.com)
questions. ¢ the legal-matters responses to the auditors in the
e the articles of incorporation and any last couple of audits.
amendments thereto e pension plans
¢ the audit-committee charter o stock-option plans
e the by-laws and amendments thereto e separation agreements for recently-departed
¢ the company’s last few 10-K, 10-Q, and 8-K executives
reports 2. Consider creating a rough timeline/document
¢ the S-1 registration statement (if the company index for some of the significant events described
did an IPO within the past few years) in the above documents—product releases, person-
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nel changes, etc. It can be a valuable learning exer-
cise, and the timeline/index can be a useful tool.

3. Make yourself a crib sheet of significant corpo-
rate data such as:

e current estimates for quarterly and annual revenue
and earnings-per-share (EPS)

e historical numbers for revenue and EPS for the past
quarter and year

¢ number of shares of stock issued and outstanding

e number of shares available for employee/
executive stock options

¢ board meeting and audit-committee meeting
schedules

e contact information for board members

4. Look at competitors’ proxy statements, 10-Ks,
10-Qs, etc., to see what they are disclosing/discuss-
ing. This also helps you get more familiar with your
company’s market environment.

5. Review your company’s public website, includ-
ing the investor relations and corporate governance
sections. If yours does not have a corporate gover-
nance section, make sure one is added that contains
your corporate governance guidelines, committee
charters, and code of conduct.

6. Review the most recent management letters
delivered by the auditors to management.

Digging In

7. Revenue recognition: Learn the basics. Ask your
accounting people what the revenue-recognition hot
buttons are for your industry segment.

8. For those who did not pick up some basic
accounting courses along the way, try to do it soon.
Learning how to read a balance sheet and understand-
ing Generally Accepted Accounting Principles (GAAP)
will help you immensely.

9. Learn the business of the company, including
gross margins of products, the technology, and the
position of the company in the industry.

10. Learn as much as you can about the business
and business drivers of your client. There are no stupid
questions when it comes to learning about the busi-
ness.

11. Learn how the company’s products are made,
inventoried, distributed, and sold.

12. Spend some time on the assembly line or
factory floor (if applicable).

13. Learn how the shifts rotate, how breaks are
administered, how employees get their information,
and how management practices what it preaches.

People To Talk to First

14. Talk to the CEO. Understand what his/her and
the company’s goals are, and what the key issues are
facing the company. Start to think about how you can
help the company meet its goals.

15. Talk to the heads of departments. Find out what
they would like to see by way of legal support. Ask
whether there are any immediate issues or problems
they would like to have addressed, and whether any
are already being worked on. Ask if they see any issues
or problems on the horizon.

16. Ask your accounting people whether there are
any accounting or tax issues that are especially relevant
to your company, your business segment, or your
industry.

17. Get to know the audit partner and audit man-
ager at your company’s outside accounting firm.

18. Establish a good relationship with your prede-
cessor (in-house or outside, lawyer or non-lawyer).
Find out whether that person still has the confidence of
upper management. Pick that person’s brain as often as
he or she will let you.

19. Know who your business client is. There are
a lot of constituencies and agendas out there in your
company. Remember that as you formulate your
advice.

CONTRACTING ISSUES

20. In one sense, a contract is simply a business
plan. Its purpose is to address the likely “what-ifs”
that can arise in a business relationship. A long-
term business relationship will have more potential
what-ifs, and therefore will need a more detailed
business plan, than a short-term relationship.

21. The most useful function of a letter of intent—
arguably its only proper function—is to establish that
the parties do not intend to enter into a contract at
that time.

22. The fewer physical pages a contract has, the
more aesthetically acceptable it will be to your man-
agement and to the other side. This is true even if you
crowd in a lot of text with a small font. (Microsoft’s
contracts are usually done in 9-point Times Roman,

a fairly small font.)

23. In contract negotiations, no matter what
your substantive differences, always be unfailingly
courteous to the people on the other side. You
never know what the future holds; the negotiation
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adversary whom you offend today may later be in
a position to tell a prospective customer that your
company can’t be dealt with—or to tell a prospec-
tive future employer that you’re a real jerk and
shouldn’t be hired.

Sales Contracts

24. Never underestimate the importance of sales
contracts. You may enjoy the high-level legal work,
but its importance pales in comparison with that of
keeping revenue flowing.

25. Try to engineer your sales-contracting processes
so that sales reps don’t derisively refer to Legal as
the “Sales Prevention Department.” If you don’t get
a contract (or a markup of the other side’s contract)
to the sales people on time (or before), the train may
well leave without you, regardless of how bad the draft
was.

26. Remember that in a sales negotiation, every
customer request is a marketing opportunity. If one
customer wants a particular concession, it follows
others might want the same thing—and if you can
figure out how to give it to them, you may achieve
a competitive advantage and maybe even generate
extra revenue from it.

27. When responding to a customer demand let-
ter, always temper your defensive posture with some
form of offer to address the disgruntled customer’s
issue. This will make your company look much more
reasonable when your response becomes Exhibit A
in a lawsuit.

Contract Drafting

28. Understand what your client’s objectives
are. Then try to ensure that the proposed contract
achieves those objectives.

29. How long should a contract be? The usual
answer is “long enough.”

30. When drafting a contract, try to stick to stan-
dard contract architectures and language to speed up
the other side’s contract review and thus the negotia-
tion. On the other hand, think—don’t necessarily use
archaic forms or language just because “that’s the
way it’s always been done.”

31. Try to anticipate problems in contract perfor-
mance, and put in some “outs” for your client.

32. Alternative remedies should be included in the
contract, in addition to the “outs,” whenever pos-
sible. For example, liquidated damages are OK when
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you can get them but are usually hard for the other
side to agree to; they also don’t assure that you will
get the performance being bargained for. Consider
providing for alternative ways of getting the job done.
For example, in a system procurement contract, con-
sider negotiating for upgraded or extra equipment

for free or at discounted prices if the system doesn’t
meet performance metrics; or for free or discounted
services to resolve issues with system capabilities or
performance that are related to software development
or other areas that can’t be solved by throwing more
hardware at the problem.

33. Sunset clauses are important—most rights and
obligations should come to an end at a time certain
(or at least a time determinable). In some circum-
stances, the absence of a sunset clause for particular
rights or obligations can cause your auditors to refuse
to allow you to recognize revenue.

34. Consider including illustrative examples in your
contracts. Example: If a contract requires a complex
calculation to be made, provide a hypothetical exam-
ple to walk the reader through the calculation.

35. Consider using charts and tables instead of
long, complicated narrative language.

Example

Awkward:

“If it rains less than 6 inches on Sunday, then
Party A will pay $3.00 per share. If, however, it rains
at least 6 inches but less than 12 inches on Sunday,
then Party A will pay $4.00 per share. [etc., etc.]”

AMOUNT OF RAIN

ON SUNDAY PAYMENT DUE

Less than 6 inches $3.00 per share

At least 6 inches but
less than 12 inches

$4.00 per share

Etc., etc. etc., etc.

Better:

36. Consider explaining why certain contract
provisions are included, or why they are drafted in
a certain way (for example, because of a compro-
mise between the parties).

37. Items 34 through 36 can be very helpful in
litigation. They can provide your trial counsel with

ACC Docket B

©2013, the Association of Corporate Counsel. All rights reserved. www.acc.com



6 ACC Docket

Reprinted with Permission from the Association of Corporate Counsel. ©2013, the Association of Corporate Counsel. All rights reserved. www.acc.com

ready-made exhibits as well as raw material for
briefs and/or expert testimony.

38. If you can’t specify outcome in a contract
(for example, because the parties don’t know what
the desired outcome is), consider specifying an
agreed process for deciding later what the outcome
should be. One party to the contract should be
responsible for making sure the process happens
and does the job it was intended to do. General
cooperation clauses or joint responsibility often lead
to slipped schedules and finger-pointing.

39. Be careful about evergreen automatic renew-
als—they can also cause revenue-recognition prob-
lems. Consider calendaring the non-renewal notice
deadline(s).

40. Date every page of every draft that you send
to the other side. Put the date (and even the time)
into a running header on every page. Don’t use a
date code that automatically updates—that likely
will make it more difficult to associate printed cop-
ies with specific electronic drafts.

Contract Review

41. (Intentionally repeated from #28) Understand
what your client’s objectives are. Then try to ensure
that the proposed contract achieves those objectives.

42. Most-favored-customer clauses can be prob-
lematic for a vendor. Avoid them if possible—do
you really want to have to start cross-checking deals
against every other past and future deal to ensure
you’re not violating an MFC clause?

43. As a vendor, if you must include a most-
favored-customer clause, (a) try to limit it to deals of
the same size and product configuration and for cus-
tomers in the same industry, and (b) consider putting
the administrative burden onto the customer—rather
than you taking on an obligation to report better
deals to the customer, instead give the customer the
right to have an outside auditor periodically review
your other deals (at its expense and under a nondis-
closure agreement) and report back to the customer
whether the MFC clause comes into play.

44, No-assignment clauses can be problematic
for both vendors and customers. So can exclusivity,
non-compete, and non-solicit clauses.

45, Licenses and other grants of rights need to
be considered very carefully, including thinking
through retained rights.

Contract Markups

46. Redline all markups with Word revision
marks (or equivalent).

47. A corollary to # 40: Date every page of every
markup, to help avoid phone conferences where the
parties are inadvertently working from different drafts.

48. Use footnotes to explain to your opposite
number your reasons for making particular changes
—it may help speed up the negotiation. (Don’t use
Word comments for this, because they have to be
tediously deleted one at a time, whereas footnotes
can easily be deleted with a single global search-and-
replace operation.)

49. If you follow # 48, keep around some rep-
resentative markups with their explanatory foot-
notes—they make wonderful training tools to help
teach your business to your new lawyers, contract
negotiators, and outside counsel.

50. Strongly discourage your business people from
keeping private stashes of form contracts on their
computer. It’s frustrating to find that a sales rep has
put together a contract from an outdated form—and
even more frustrating to encounter a signed contract,
in which you weren’t involved, that contains out-
dated commitments that your company no longer is
willing to make.

General Services Administration Contracts

51. A GSA contract is an umbrella agreement
between the General Services Administration (GSA)
and a vendor, with pre-negotiated prices (or dis-
counts) and agreed terms and conditions, to facilitate
purchases by government agencies. The existence of
a GSA contract allows government agencies to buy
goods/services from the vendor quickly and easily.

52. If your company has a GSA contract, review it.

53. Is the GSA contract up to date, i.e., does it
reflect your company’s current practices? If not, con-
sider filing an amendment to the business-practices
disclosure.

54. Have there been any audits of the GSA con-
tract by the Office of Federal Contract Compliance
Programs (OFCCP)?

E-commerce Issues in Traditional Contracting
55. Periodically do an inventory/fresh review
of standard contract terms in light of e-commerce

issues, including:
¢ Force majeure (man-made events, hacking,
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September 11th, internet transmission failures);
Intellectual property (source code access/escrow,
background and foreground ownership, non-
competes);

Privacy (lack of uniform law in the United States;
consider also international privacy issues even for
transfer of corporate data among offices);
Security (encryption, firewalls);

Payment (special internet terms such as impres-
sions, unique user fees, referrals; payment secu-
rity terms and consumer protection laws)
Warranties/indemnification (ownership of tech-
nology is especially important in internet linking
and cobranding; obscenity, privacy, publicity)
Choice of law and forum (position on e-commerce
issues such as digital signature enforceability;
arbitration to head off class action; limit risk and
exposure in distant courts)

Export controls (erect measure to prevent unau-
thorized exports; internet transmission increases
risks)

Signatures/password identification (to ensure
enforceability and validity both domestic and
international; require “affirmative act”/click by
user to assent/reject transaction)

Insurance policies (to cover cyberspace and mul-
timedia risk for libel, slander, and defamation; IP
infringement; internet security, crime, kidnap and
ransom policies, viruses, employee error, theft of
credit data; IP loss risks)

Internet advertising (federal regulation, including
consumer as well as international restrictions;
SPAM; unsolicited email)

Standard contract terms (simple and reasonable,
consistent with off-line sales to further enforce-
ability; material terms prominently disclosed
and displayed)

Consider downside risk (consider in this econ-
omy the downside risks in the contract)

56. Remember that virtually every company has

securities law and insider trading review; and you
must exercise caution in applying existing prin-
ciples to website content, postings (in general and
during an offering), hyperlinks, chatrooms, etc.)

Other Contract Issues

57. A fable, a.k.a. “Toedt’s Mack-Truck Rule of
Contract Drafting”: Once upon a time there were two
companies that negotiated a very important contract.
Each company was represented in the negotiations by
a smart, experienced executive who understood the
business and also understood the other company’s
needs. During the discussions, the executives hit it
off on a personal level. Under pressure to get the deal
done, they agreed that they didn’t need to waste time
on picky details, because they were developing a good
working relationship and would surely be able to
work out any problems that might arise. The execu-
tives signed the contract and marched off, in great
good spirits, to a celebratory dinner. While crossing
the street to the restaurant, they were hit by a truck.
Their successors turned out to be idiots who hated
each other. Imagine how much fun they had in deal-
ing with the picky details that the faithful departed
had left out of the contract.

58. Set up a working database for contracts.
Include the party’s name, address (and its address for
notice if different), dollar amount, termination provi-
sions, whether the contract is assignable, any clauses
to watch out for that are different than your compa-
ny’s standard provisions, etc. [The contributor of this
item reported, “This is the most critical thing that |
do and have done, I feel pretty clear about that.” |

59. Consider setting up a system where
Accounting does not pay on any contract—and does
not pay commission on any sales contract—until
Legal has signed off that it has a copy of the contract.

60. If a contract deals with a third party providing
services, be careful about how much of your com-
pany’s proprietary information they will have access

to and see if you can keep that bounded. If possible
have non-compete language included that covers them
and anyone they provide similar services to, since you
don’t want to pay for a service—such as a design—
that they can turn around and sell to your competitor.
61. Your company’s auditors may want to review
a representative sales contract for revenue-recogni-
tion purposes. Make sure to give them a reasonably
representative contract so that they won’t be basing

to think about applying e-commerce/internet issues

to their day-to-day practices, above and beyond con-

tracting issues:

e Human Resources (internet and email usage; new
issues for sexual harassment and discrimination
claims, including hostile work environment)

¢ Chatrooms (and related liabilities for employee
participation)

e Securities law (internet significantly changes

ACC Docket 7
©2013, the Association of Corporate Counsel. All rights reserved. www.acc.com

May 2005
Reprinted with Permission from the Association of Corporate Counsel.



8 ACC Docket

Reprinted with Permission from the Association of Corporate Counsel. ©2013, the Association of Corporate Counsel. All rights reserved. www.acc.com

their opinion on a “one-off” deal.

EMPLOYMENT MATTERS

Recruiting
62. The law governing your recruiting activi-

ties may well turn out to be that of the site of

employment. Even the choice-of-law clause in your

employment contract might not matter.

63. Inquire whether HR has an interview and hir-
ing procedure established. If it doesn’t, you can help
them generate one and see that it is implemented.

64. Your recruiting practices should take into
account the Americans with Disabilities Act. See
generally:

° www.eeoc.gov/facts/fs-ada.html (an overview by
the Equal Employment Opportunity Commission
[EEOC]); and

* www.smartagreements.com/bltopics/Bltopi3 1
.html (a brief overview).

65. Comply with the Fair Credit Reporting Act
(FCRA) in doing credit checks on recruits. Two use-
ful (government) websites are:

e FCRA consumer rights: www.ftc.gov/bep/
conline/pubs/credit/freereports.htm; and

¢ FCRA employer responsibilities: www.ftc.gov/
bep/conline/pubs/buspubs/credempl. him.

66. Background checks: Determine whether
you are required to do background checks—some
states have laws requiring them for some categories
of workers (e.g., health care and child care). See
generally:

o www.privacyrights.org/fs/fs16-bck.htm.

67. Review your company’s new-employee intake
process. HR should have new-employee orientations
that cover various legal issues, including sexual
harassment policy, use of company equipment and
time for viewing pornography, and the handling of
proprietary information and material.

68. Periodically sit in on new-hire orientation
sessions—find out what your supervisors and HR
people are actually telling people.

69. Employment contract form: Review your
company’s forms and policies periodically (consider
calendaring it on a regular basis). Pay particular
attention to:
¢ Invention-assignment clauses,
¢ Confidentiality clauses, and

e Non-competition, non-solicitation clauses.

70. Change of control contracts—review them.
Which executives get them? Is there a policy?

71. Stock options: For general information, see
www.nceo.org/options/index.html.

Terminations and Layoffs

72. Age discrimination: Specific age-discrimina-
tion disclosures are required for people over 40 in the
event of a layoff. See generally:

* www.eeoc.gov/types/age.html.

73. When doing layoffs, check whether the fed-
eral “plant closing law” applies, i.e., the Worker
Adjustment and Retraining Notification Act
(WARN). For a general discussion of WARN, see
www.smartagreements.com/bltopics/Bltopi32.html.

74. Severance benefits—make any offered ben-
efits contingent on signing a release (unless the
benefits are required by a contract or by law). The
EEOC has taken the position, however, that such
releases are not binding in age-discrimination cases
even if the employee has cashed the check.

75. Foreign employee-termination law is differ-
ent—it can be very difficult to fire an employee in
Europe without paying several months worth of
severance.

Exit Interviews

76. See http://sacramento.bcentral.com/
sacramento/stories/1997/08/04/smallb6.html for
an overview of exit interview procedures.

77. Consider putting in your employment con-
tract a requirement that the employee is obligated
to participate in an exit interview upon request
unless specifically excused. If the employee refuses
to participate, and you end up having to sue him
for breaching a non-competition clause, it’s nice to
have an obvious breach of contract to put in front
of the judge and/or jury.

78. Exit interviews: Have a friendly witness there
to avoid later “he said/she said” controversies.

References for Former Employees
79. Be careful in giving references for former

employees. See generally:

e www.nolo.com/article.cfm/objectID/
97BCA0D9-5222-4019-8672595419DA6AAE/
catlD/62C89F2D-3064-4440-BBOEAF183A66
D240/111/259/188/ART.
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Non-competition Clauses and Inevitable
Disclosure Rule

80. For a general discussion of non-competition
clauses, see:

o www.lucaslaw.com/NONCOMPETITION
percent20CLAUSES. htm.

81. In some jurisdictions, non-competes can be
hard or (as in California) virtually impossible to
enforce. Courts are often reluctant to prevent some-
one from earning a living and will sometimes bend
over backwards to avoid enforcing a noncompete. In
the Earthweb case, the district judge refused to grant
a preliminary injunction even though the departed
employee was a senior manager who went to work
for a company that seemed to pose a grave competi-
tive threat; the judge brushed off the competitive
threat as “speculative.” See Earthweb, Inc. v. Schlack,
71 E Supp. 2d 299 (S.D.N.Y. 1999) (denying pre-
liminary injunction), aff’d after remand, 2000 WL
1093320 (2d Cir. May 18, 2000).

82. On the other hand, non-competition clauses
are alive and well in many jurisdictions if the
clause is reasonable and the factual circumstances
are right.

83. The inevitable disclosure doctrine can some-
times be used as a substitute for a non-competition
clause, but that can be tough. (This doctrine, followed
in some but by no means all jurisdictions, holds that
if a departing employee, in his new job, will inevitably
make improper use of the former employer’s confiden-
tial information, then he can be enjoined from work-
ing at the new job.) See Earthweb, Inc. v. Schlack, 71
E Supp. 2d 299 (S.D.N.Y. 1999) (denying preliminary
injunction), aff’d after remand, 2000 WL 1093320
(2d Cir. May 18, 2000).

84. If you're not a California company, but one of
your former employees goes to work in your state for
a California-based competitor, the competitor might
try to file a declaratory-judgment action against you
in California, claiming that California’s non-compete
law applies (in which case you will have a very dif-
ficult time). See Application Group, Inc. v. Hunter
Group, Inc., 61 Cal. App. 4th 881, 72 Cal. Rptr. 2d
73 (Cal. App. 1st Dist. 1998) (affirming refusal to
enforce noncompete clause).

Other Employment Issues
85. Employee handbooks: Be careful not to cre-
ate implied contracts; where it makes sense to do so,
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refer to “guidelines” and not “policies.” Explicitly
state that management reserves the right to change
the handbook and its guidelines/policies.

86. Drug-Free Workplace Act—see generally:

e http://www4.law.cornell.edu/uscode/41/ch10.
htmI#PC10 (text of statutory requirements); and
o www.elaws.dol.gov/asp/index.asp (Justice

Department FAQ file, plus an “Advisor”—a simple

Web-based decision tree to help companies deter-

mine whether they are covered by the Act).

87. Family Medical Leave Act—see generally:

e www.dol.gov/dol/esa/regs/compliance/whd/
1421.htm (Labor Dept. guide);

e www.west.net/~bpbooks/fmla.html;

e www.unlv.edu/Human_Resources/Benefits/
fmlasum.html.

88. Immigration—H1B visas—see generally,
www.myvisa.com/.

89. Fair Labor Standards Act overtime pay
requirements—see generally:

e http://www.dol.gov/dol/topic/wages/overtimepay.
htm (Labor Dept. guide).

90. Train your management and HR people.
Outside counsel will be delighted to help, possibly for
free.

91. See if your insurance carrier (especially your
employment-practices liability carrier) will give you
free HR training for management (such as online
training).

92. The company should have an established
sexual harassment policy that is included in the
employee handbook.

93. Sexual harassment training and equal-oppor-
tunity training can be a good idea. They can also be
counterproductive if they waste time and/or create
a suspicious atmosphere.

94. Don't set a policy that employees must do X
unless you are prepared (a) to follow the policy as a
matter of routine, and (b) to deal with the inevitable
cases where you find out that someone didn’t do X
and now it’s too late to do anything about it. Example:
If you want employees to sign a statement that they
have read the employee handbook, Murphy’s Law says
that the employee who doesn’t sign the statement will
be the one whom you want to sue for misappropria-
tion of confidential information....

95. In establishing employment policies, do a
cost-benefit analysis—for example, will setting up
a hot line for employee complaints provide enough
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benefit to justify the (hard and soft) costs?

MARKETING

96. Saying things like “new” on a sales slick may
not be a good idea, because printed marketing materi-
als can stay around for years. One way around this
is to make sure that marketing materials have a very
small “mouseprint” date in the trademarks/copyright
section.

97. Consider including, in all marketing materials, a
reasonably prominent section that says something like
the following: “These specifications are not intended
as a warranty. In the interest of product improvement,
these specifications may be changed from time to time
without notice. Please consult your sales representa-
tive for details.”

98. Review as much marketing material as you
can. Stay friendly with the marketing/sales/collateral
people; tell them you’d like to help with the process
earlier. It’s far better to find out about potential
problems this way than by having a process server
show up in your office with a complaint for copy-
right infringement or unfair competition.

99. Tell your marketing people about the Pizza
Hut v. Papa John’s case. Papa John’s, in a “pizza
war” with Pizza Hut, ran a series of advertisements
containing the slogan, “Better Ingredients. Better
Pizza.” Pizza Hut sued for false advertising. The
jury found in favor of Pizza Hut, and the court
