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Two New 
COVID-Specific Laws

Robin Samuel
Los Angeles



Workplace Exposure Notice and Reporting Requirements 

Potential COVID-19 Exposure
Must provide within one business day of the notice
of potential exposure:

§ Written notice to all employees and employers of 
subcontracted employees who were at the worksite 
within the infectious period that they may have been 
exposed

§ Notify third parties as required by Cal/OSHA regs

§ Written notice to employee representatives (union)
§ Information regarding COVID-19-related benefits to 

which employees may be entitled, including workers' 
comp, paid sick leave, and anti-retaliation protections

§ Information on disinfection protocols and safety plan to 
eliminate further exposures

§ All employees or just exposed employees?

COVID-19 Outbreak

Must report to local public health agency within 48 
hours of learning of COVID-19 outbreak:

§ The names, number, occupation and worksite of 
employees who meet the definition of “qualified 
individual”

§ Qualified individual means positive diagnosis or 
test result, COVID-19 order to isolate, or death

§ The business address and NAICS code of the worksite 
where the qualifying individuals work

Ø Post-outbreak, must notify of any subsequent laboratory-
confirmed case at the worksite

AB 685: Effective January 1, 2021 



Workplace Exposure Notice and Reporting Requirements 

n Written notice must be provided in a manner the employer normally uses to communicate employment-
related information

n Personal service, email, or text message if it can reasonably be anticipated to be received by the 
employee within one business day of transmission

n Must be in both English and the language understood by the majority of the employees

n Must protect infected person’s privacy and sensitive personal and medical information

n “Worksite” means building, store, facility, agricultural field, or other location where a worker worked 
during the infectious period 

n Does not apply to buildings, floors, or other locations that qualified individual did not enter

n In multi-worksite environment, employer need only notify employees who were at the same 
worksite as the qualified individual

n Cal/OSHA definition differs 

n Home offices?

How to Provide Notice / What is a “Worksite?”



Workplace Exposure Notice and Reporting Requirements 

“Notice of potential exposure” means any of the following notifications:
a) From a public health official or licensed medical provider that an employee was exposed to a 

qualifying individual at the worksite
b) From an employee, or their emergency contact, that the employee is a qualifying individual 
c) From an employer’s testing protocol that an employee is a qualifying individual 
d) From the employer of a subcontracted employee that a qualifying individual was on the employer's 

worksite

Do triggers include:
• Suspected but unconfirmed exposures?
• Co-workers who report sick colleagues?
• Subcontracted employees who report themselves?
• HCP or PHD who report qualifying individuals?
• Family members not listed as emergency contacts?

Triggers for Notification Obligations



Workplace Exposure Notice and Reporting Requirements 

n “Infectious Period” means:
n For symptomatic cases: starts 2 days before first development of symptoms 

and ends after 10 days since onset of symptoms and at least 24 hours with 
no fever (without using fever-reducing medications) and symptoms have 
improved

n For asymptomatic cases: starts 2 days before specimen collected for first 
positive test and ends 10 days after specimen collection

n Employers must maintain records of written notices of potential COVID-19 
exposures for at least three years.

Infectious Period / Record-Keeping Requirements



Workplace Exposure Notice and Reporting Requirements 

n Obligation to report a COVID-19 "outbreak" 
n Defined as three or more probable or confirmed cases among employees 

who are from different households within a 14-day period 
n Outbreak reporting obligation does not apply to “health facility”

n General notice obligation does not apply to certain healthcare employees unless 
the qualified individual is an employee at the same worksite

n Outbreak definition under AB 685 differs from definition under new Cal/OSHA 
emergency rule
n Cal/OSHA: three or more cases in an “exposed workplace” within a 14-day 

period or identified as an outbreak by a local health department

Report to Local Health Authorities of Outbreak



Workplace Exposure Notice and Reporting Requirements 

n If Cal OSHA determines that a worksite has exposed employees to a risk of 
infection of COVID-19 such that it constitutes an imminent hazard, Cal OSHA 
may prohibit entry into or use of the immediate area where the imminent hazard 
exists and require the employer to post a notice at the worksite

n Fast track time for issuance of serious citations.
n May issue serious citiation without first providing employer with notice of 

intent to issue citation and opportunity to respond

Cal OSHA's Enforcement Powers



Cal/OSHA Emergency COVID-19 Prevention Standards

n Applies to all employers, employees, and places of employment with three 
exceptions: 
n Workplaces with only one employee who has no contact with others
n Employees working from home
n Employees covered by the Aerosol Transmissible Diseases regulation

n Standards include five main components: 
n Required written COVID-19 Prevention Program 
n COVID-19 “multiple infection/outbreak” requirements
n COVID-19 “major outbreak” requirements
n COVID-19 prevention in employer-provided housing
n COVID-19 prevention in employer-provided transportation

Effective November 30, 2020 [through October 2, 2021]

https://www.dir.ca.gov/dosh/dosh_publications/Aerosol-Diseases-fs.pdf


Cal/OSHA Emergency COVID-19 Prevention Standards

n Employers must exclude COVID-19 exposures from the workplace—and 
employers are required to maintain employee pay, seniority and benefits as if 
the employee missed no work at all

n Employers cannot require a negative COVID-19 test from an excluded 
employee before the employee returns to work (though this may be revised in 
the near future to match the CDC’s recent test-based strategy to reduce 
quarantine periods).

Important requirements to note



Cal/OSHA Emergency COVID-19 Prevention Standards

n The CPP requirements closely follow Cal/OSHA’s previous guidelines, which 
already required employers to implement a COVID-19 prevention program as a 
supplement to injury and illness prevention plans. The CPP can be included in 
the employer’s injury and illness prevention plan, or a standalone document.

n Cal/OSHA has provided a model CPP (as well as a one-page fact sheet and 
FAQs)

COVID-19 Prevention Plan (CPP)

https://www.dir.ca.gov/dosh/dosh_publications/CPP.doc
https://www.dir.ca.gov/dosh/dosh_publications/COVIDOnePageFS.pdf
https://www.dir.ca.gov/dosh/coronavirus/COVID19FAQs.html


Cal/OSHA Emergency COVID-19 Prevention Standards

n Communication to employees about the employer’s COVID-19 prevention procedures

n Identify, evaluate and correct COVID-19 hazards

n Physical distancing of at least six feet unless it is not possible

n Use of face coverings

n Use engineering controls, administrative controls and personal protective equipment as required to reduce transmission 
risk

n Procedures to investigate and respond to COVID-19 cases in the workplace

n Provide COVID-19 training to employees

n Provide testing to employees who are exposed to a COVID-19 case, and in the case of multiple infections or a major 
outbreak, implement regular workplace testing for employees in the exposed work areas

n Exclusion of COVID-19 cases and exposed employees from the workplace until they are no longer an infection risk

n Maintain records of COVID-19 cases and report serious illnesses and multiple cases to Cal/OSHA and the local health 
department, as required

Written plan/implementation requirements



Cal/OSHA Emergency COVID-19 Prevention Standards

n Notify all employees and employees’ authorized representatives who may have had COVID-19 exposure within one 
business day in a manner that does not reveal the COVID-19 case’s personal identifying information

n Offer testing at no cost to any employee potentially exposed to COVID-19 in the workplace, and provide applicable 
benefit information. Employers must inform employees how they can obtain testing, provide periodic (at least weekly or 
twice per week depending on the magnitude of the outbreak) COVID-19 testing to all employees in an “exposed 
workplace” during an outbreak, and provide testing in a manner that ensures employee confidentiality.

n The time an employee spends being tested is considered compensable hours worked

n Exclude from the workplace employees who test positive for COVID-19 and employees with COVID-19 exposure, and 
follow the requirements for preserving their pay and benefits

n Follow the return to work criteria for returning excluded employees to work

n Investigate the exposure and address hazards

n Follow all recordkeeping and reporting requirements for employee COVID-19 cases

Requirements when employer learns of exposure to COVID-19 at the 
workplace (non-outbreak setting)



Cal/OSHA Emergency COVID-19 Prevention Standards

n COVID-19 “multiple COVID-19 infection/outbreak” 
n Three or more COVID-19 cases in an “exposed workplace” within a 14-day period or 

identified as an outbreak by a local health department
n COVID-19 “major outbreak”

n 20 or more COVID-19 cases in an “exposed workplace” within a 30-day period

Definition of COVID-19 “multiple infection/outbreak” and “major 
outbreak”



Cal/OSHA Emergency COVID-19 Prevention Standards

Multiple infection/outbreak
• Immediately provide testing to all employees 

in the exposed workplace and exclude 
positive cases and exposures from work;

• Repeat the testing one week later; and
• Continue testing employees at least weekly 

until the workplace no longer qualifies as an 
outbreak.

Major outbreak
• Provide testing to all employees in the exposed 

workplace at least twice weekly and exclude positive 
cases and exposures until there are no new cases 
detected for a 14-day period;

• Implement ventilation changes to mechanical 
ventilation systems including increasing filtration 
efficiency to at least MERV-13, or the highest efficiency 
compatible with the ventilation system;

• Evaluate whether HEPA air filtration units are needed in 
poorly ventilated areas;

• Determine the need for a respiratory protection 
program or changes to an existing respiratory 
protection program under section 5144 to address 
COVID-19 hazards; and

• Consider halting all or part of operations to control the 
virus.

Requirements for “multiple infection/outbreak” or “major outbreak” 
(in addition to requirements in a non-outbreak setting)



To-Dos

For the new notice and record-keeping requirements:
n Prepare template notices and procedures now (we can help with this!)
n Communicate new requirements and train HR and worksite managers
n Assign responsibility for notifying the local health department 
n Set up record-keeping protocols 

For the Cal/OSHA emergency COVID-19 standards: 
n Check your CPP, modify (or draft) as necessary, and align policies/protocols with standards

n Provide required training to employees

n Continue to check Dept. of Industrial Relations website for additional expected resources 
(including expanded FAQs)

New COVID-Specific Laws Impacting the Workplace
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Changes to the 
Independent Contractor 
Landscape

Todd Boyer
Palo Alto



Changes to the Independent Contractor Landscape

n Level set: effective January 1, 2020, California adopted the 
stringent ABC Test. (AB 5)

n On Nov 3, voters approved Prop 22, allowing app-based rideshare 
and delivery companies to engage drivers as independent 
contractors, instead of being required to hire drivers as employees 

n Provides minimum compensation levels, health insurance 
subsidies to qualifying drivers, medical costs for on-the-job injuries 
and prohibits drivers from working more than 12 hours in a 24-hour 
period for a single company

n Does not affect the applicability of AB 5 to workers in other 
industries – but will other industries seek to take their arguments 
for independent contractor classification to the voters?

Prop 22



Changes to the Independent Contractor Landscape

n Retains the ABC test, but introduces modifications to some of the current 
exceptions and adds new exceptions to the ABC test 
n Changes to the "business-to-business" exception to the ABC test
n Changes to the exception for "referral agencies"
n Clarifies that the Borello test (not the ABC test) applies, to the number of 

occupations

AB 2257 (Effective September 4, 2020)



To-Dos

n Update independent contractor agreements to reflect AB 5
n Partner with counsel to audit classification decisions
n Evaluate whether any exemptions apply

Changes to the Independent Contractor Landscape
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New Pay Data 
Reporting 
Requirements

Billie Wenter
San Francisco



New Pay Data Reporting Requirements

n Under SB 973, California employers with 100 or more employees will be 
required to submit to DFEH a "pay data report" by no later than March 31, 2021, 
and annually thereafter, providing detailed information as to employee 
compensation



New Pay Data Reporting Requirements

Annual report that includes the number of employees (and the hours they worked):

By race, 
ethnicity, and 

sex

In each of the 
job categories in 

the federal 
EEO-1 report

Whose annual 
earnings fall within 

each of the pay 
bands used by the 

US Bureau of 
Labor Statistics in 
the Occupational 

Employment 
Statistics Survey



New Pay Data Reporting Requirements

n Must include previous year W-2 earnings and hours worked for all employees
n Based on an employee workforce snapshot taken from the end of any pay 

period between October 1st and December 31st

n Filing deadline for each year is March 31st of the following year
n Employers with multiple establishments must submit a report for each 

establishment and a consolidated report that includes all employees



To-Dos

n Evaluate the need for additional systems to track and maintain the required 
information

n Compile payroll, hours, job category, and demographic information
n Partner with counsel to conduct regular pay audits (not a one-and-done 

exercise!)
n Identify any potential unexplained wage disparity
n Assess the need to include "clarifying remarks" in the report

New Pay Data Reporting Requirements
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Mandated Corporate
Board Diversity 

Susan Eandi
Palo Alto



Mandated Corporate Board Diversity 

n First legislation of its kind in the US and the second time 
California seeks to mandate diversification of public 
company boards through legislation

n Mandates board diversity for "underrepresented 
communities" ¾ anyone "who self-identifies as Black, 
African American, Hispanic, Latino, Asian, Pacific 
Islander, Native American, Native Hawaiian, or Alaska 
Native, or who self-identifies as gay, lesbian, bisexual, or 
transgender"

Governor Gavin Newsom signed AB 979 on September 30, 2020



"Diverse boards of directors are 43% more 
likely than non-diverse boards to achieve 
financial performance above the national 
industry medium for companies in the top 

quartile vs. bottom quartile."
McKinsey & Company's "Delivering Through Diversity" 2018 report



Mandated Corporate Board Diversity 

n When the law was signed on Sept. 30, 2018, 93 California–based companies in 
the Russell 3000 had all-male boards; a little over a year later, only 17 had no 
women on their boards

n During the same period, according to the WSJ, 244 California companies in the 
Russell 3000 have added at least one female director, and 41 companies added 
two

n Over 90% of companies in the S&P 500 now include two or more women on 
their boards, compared to 86% in the prior year.

n Last year a milestone was reached: the elimination of the last all-male board 
among the S&P 500

According to the WSJ, California's board gender diversity legislation 
has been effective



Mandated Corporate Board Diversity 

n According to Bloomberg, about "a dozen of the largest companies by market value in the 
S&P 500 Index have no Black board members" 

n Bloomberg: "the number of Black corporate directors has stalled or even declined. 
Although about 10% of directors at the 200 biggest S&P 500 companies are Black, 
according to executive recruiting firm Spencer Stuart Inc., the percentage of Black 
executives joining boards in 2020 fell to 11% from 13% the year before" 

n "People of color also have made some progress on boards in the United States—with 
appointments increasing from 13% in 2010 to 23% in 2019—although the rate of change 
has been notably slow, taking 9 years to increase by only 10 percentage points"

n The bill found that underrepresentation of racial and ethnic minorities is especially 
pronounced in high tech

Lack of racial / ethnic diversity



Mandated Corporate Board Diversity 

Covered corporations include 
any publicly held domestic or 

foreign corporation whose 
principal executive offices, 

according to the corporation's 
SEC 10-K form, are located in 

California.

By December 31, 2021, covered 
corporations must have:

A minimum of one director from 
an underrepresented community 

on its board.

By December 31, 2022: covered 
corporations must have:

At least three directors from an underrepresented 
community, if the board has nine or more members;

At least two directors from an underrepresented 
community, if the board has five to eight directors; 

and 
At least one director from an underrepresented 

community, if the board has four or fewer directors.



To-Dos

n Partner with counsel to think through how you collect and manage diversity data 
(both domestically and globally, which is more complicated)

n Conduct a self-audit of board and executive team and proactively embrace 
steps to encourage diversity and inclusion

n Consider implementing versions of the "Rooney rule" which requires boards to 
consider candidates from different backgrounds, genders, and races for every 
open board seat

n Look outside traditional channels to find new directors from underrepresented 
communities / engage recruiters who have a track record of producing qualified 
candidates from new and non-traditional markets

n Watch for similar legislative developments across the country

Mandated Corporate Board Diversity 



CLE Attendance Code - AV373564

Please write this down and keep it for your CLE certificate
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Primer / Reminders 
on Cal-WARN 

Michael Brewer
San Francisco



Federal Worker Adjustment and Retraining Notification

n The federal WARN Act requires employers to provide 60 days' advance notice to covered 
employees, unions and government officials prior to a plant closing, mass layoff or 
relocation at a single site of employment
n State mini-WARN laws contain separate and distinct requirements from the federal 

WARN Act that are easy to overlook

n Covered employers: 100 or more employees, not counting part-time employees who have 
worked less than six months in the last 12 months or who work an average of less than 20 
hours a week. Employers are also covered by the federal WARN Act if they employ 100 or 
more employees who together work at least 4,000 hours per week

n Part-time employee: an employee who is employed for an average of fewer than 20 hours 
per week or who has been employed for fewer than 6 of the 12 months preceding the date 
on which notice is required, including workers who work full-time. May "seasonal" 
employees

Is your company subject to federal WARN?



California WARN Distinctions

n Applies to a "covered establishment," that is, an industrial or commercial facility 
that employs 75 or more employees, including part-time employees

n Triggered by:
n Layoff of 50 employees or more during 30 day period (no % threshold)
n Substantial cessation of industrial or commercial operations (no minimum 

threshold number of employees), or
n Removal of all or substantially all of industrial or commercial operations to a 

different location 100 miles away or more (no minimum threshold number of 
employees)

Is your company subject to CAL WARN?



California WARN

n Notice to be given 60 days before the mass layoff, relocation, or termination
n Content of the notice is the same as WARN
n Notice given to:

n Labor union, if any 
n Affected employees
n Employment Development Department
n Local Workforce Investment Board, and
n Chief elected official of each city and county government within which the 

termination, relocation, or mass layoff occurs

Obligations



California WARN

n California WARN has no similar unforeseeable business circumstances 
exception to the 60-day notice period

n March 17, 2020: Executive Order N31-20 waived the requirement that 
employers provide at least 60 days' notice of a triggering event such as a mass 
layoff, plant closing or relocation, to employees impacted by COVID-19-related 
business shutdowns

Unforeseen Business Circumstances



California WARN Distinctions

n Although covered California employers that experience a WARN Act-triggering event for COVID-19-
related reasons do not need to provide 60 days' advance notice, these employers do need to provide 
written WARN notice to employees, any applicable union and the required government entities as soon 
as practicable

n Waiver of the 60-day notice requirement is only effective if the mass layoff, relocation or termination 
was caused by COVID-19-related "business circumstances that were not reasonably foreseeable as of 
the time that notice would have been required," and the employer takes the following actions:

n Gives WARN Act-compliant written notice to the affected employees, applicable union if any, and 
the required government agencies as soon as practicable; and

n Provides WARN Act notice that, in addition to the statutory notice requirements, contains

n A brief statement of the basis for reducing the 60-day notification period; and

n "If you have lost your job or been laid off temporarily, you may be eligible for Unemployment 
Insurance (Ul). More information on Ul and other resources available for workers is available 
at Iabor.ca.gov/coronavirus2019"

Executive Order N31-20



To-Dos

n Determine whether the company is subject to the federal WARN Act or other 
mini-WARN statute

n During the planning stages of a RIF, work with counsel to determine whether 
WARN is triggered

n Track layoffs, keeping in mind the 90-day aggregation rule and similar state 
aggregation rules

n Work with counsel to prepare WARN Act-compliant notices to affected 
employees and the appropriate government agencies (be prepared to 
immediately provide compliant notices) 

Cal-WARN 
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Local Right to
Recall Laws 

Robin Samuel
Los Angeles



San Francisco "Right to Reemployment" 

n Requires certain employers operating in San Francisco to offer reemployment to 
eligible employees laid off as a result of the COVID-19 pandemic and the related 
stay at home and shelter in place orders issued by the City of San Francisco 
when rehiring for the same or similar classifications

n Employers that operate in San Francisco are covered by the law if they employ 
100 or more employees, regardless of location

n Employees are covered if they were employed for at least 90 days in 2019 and if 
they suffered layoff due to the pandemic emergency

Effective June 23 and Extended Through November 2, 2020



Los Angeles County “Right of Recall” and “Worker 
Retention” Ordinances
n “Right of Recall” ordinance ensures that workers who are laid off due to the 

pandemic have first right of recall to their jobs, when their employer is ready to 
bring employees back

n “Worker Retention” ordinance ensures that workers would get to keep their jobs 
in the event the business they work for gets sold because of the pandemic

n Applies to janitorial, maintenance, and security service workers on commercial 
properties, and hospitality workers in the unincorporated areas of Los Angeles 
County

n Effective May 12, 2020



Los Angeles County “Right of Recall” and “Worker 
Retention” Ordinances
Right of Recall Worker Retention
Priorities must be given to laid-off workers, 
who have five business days to accept or 
deny an offer of employment.

An “incumbent business employer” may sell 
or otherwise transfer its business to a 
“successor business employer.” Upon a 
“change in control,” incumbent business 
employers must post a notice and provide a 
preferential hiring list of workers.

Covered employers must make an written 
offer to a laid-off worker, sent to the worker’s 
last known mailing address, email address 
and phone number (text message), of any 
position for which the laid-off worker is 
qualified, which is or becomes available after 
each ordinance’s effective date. 

Successor must then maintain the 
preferential hiring list of workers, and is 
required to hire from that list, beginning on 
the date of the execution of the transfer 
document, and continuing for six months 
after the business is open to the public.



To-Dos

n Monitor for similar legislation 
n Similar ordinances have passed in San Diego, Santa Monica, Pasadena 

Oakland, the City of Los Angeles and Long Beach; drafts of similar bills are 
circulating in Honolulu, HI, Providence, RI, and in Tacoma, WA. A Baltimore 
city council committee approved one such bill in September, but it has not 
yet been signed by the mayor

n Develop offer letter / notice templates
n Follow record-keeping requirements

Local Right to Recall Laws 
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Expense 
Reimbursements 

Susan Eandi
Palo Alto



Expense Reimbursements

n No federal requirement to reimburse employees for business-related expenses
n Several states (including California, the District of Columbia, Illinois, Iowa, 

Massachusetts, Montana and New York) have specific state law requirements 
applicable to employee expense reimbursements

n California Labor Code Section 2802(a): requires an employer to "indemnify his 
or her employee for all necessary expenditures or losses incurred by the 
employee in direct consequence of the discharge of his or her duties, or of his or 
her obedience to the directions of the employer…."

n Failing to reimburse employees can lead to class or collective actions and 
quickly become incredibly burdensome for employers

The Basics



Expense Reimbursements

n Generally, an employer must provide employees with equipment and resources 
necessary for employees to perform their jobs, without passing on the 
employer's operating costs to employees. But only "necessary" expenses 
incurred by employees must be reimbursed, not optional expenses.

n When employees must use their personal cell phones for work-related calls, 
employers must pay some reasonable percentage of those phone bills even if 
employees incurred no extra expenses using their cell phone for work. See 
Cochran v. Schwan's Home Serv., Inc. It follows that if employers allow their 
employees to opt to use their personal cell phone, instead of a company-issued 
cell phone, that they should be reimbursed a reasonable percentage of their 
phone bill for work-related calls or other data usage for using texts or the 
internet for work purposes.

California



Expense Reimbursements

n Some common reimbursable items for remote work situations could include 
reimbursement for the purchase of (or the cost of a portion of):
n Personal cell phone and voice/data plan
n Home internet
n Personal computer or tablet
n Fax machines
n Teleconferencing software or hardware
n Furniture
n Electronic supplies (such as a mouse, a headset, and additional cables)

Common Reimbursable Items



To-Dos

n Know the rules that apply in your jurisdiction
n Know what costs you are required to reimburse and communicate that to your 

employees
n Update your reimbursement policy to address working from home and 

communicate it
n Train your managers, supervisors, and HR on the policy. They will likely be the 

front line in handling employee reimbursement requests, and they should know 
any legal requirements in applicable jurisdictions, as well as how to handle 
employee claims for expenses

Expense Reimbursements 
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Pre/Post-Shift 
Activities -
Compensable?

Michael Leggieri
San Francisco



Pre/Post-Shift Activities 

n Under the FLSA's Portal-to-Portal Act, pre- and post-shift activities must be 
paid if (1) the activity is "integral" and "indispensable" to the employee's 
principal activity — maintaining the merchandise and store environment and 
serving customers; (2) is not "de minimis" (usually 10 minutes or less, but can 
be aggregated with other pre-shift tasks); and (3) does not fall within FLSA
Section 203(o)'s exception for changing clothing, washing or walking to one's 
work station

n Integrity Staffing Solutions, Inc. v. Busk, 574 U.S. 27 (2014).
n Time spent undergoing mandatory security screenings is not compensable 

under the FLSA

FLSA's Portal-to-Portal Act



Pre/Post-Shift Activities 

n Troester v. Starbucks Corporation, California Supreme Court (2018)
n Made clear that California has not adopted the FLSA’s version of the de 

minimis doctrine
n An employer must pay an employee for regularly occurring work that lasts 

several minutes per day
n Majority opinion left open whether a de minimis rule may apply to 

circumstances where the employee activities are so irregular or brief in 
duration that it would be unreasonable to require compensation

California



Pre/Post-Shift Activities 

• Frlekin v. Apple Inc., California Supreme Court (2020)
• Time spent waiting for and undergoing mandatory “bag check” security 

screenings qualifies as compensable “work” under California law 
• It was a stipulated fact that employees brought bags voluntarily and purely for 

personal convenience.  Court rejected argument that employees were not 
under “control” even though they could avoid the screenings by not bringing 
bags to work

California



Pre/Post-Shift Activities 

• Frlekin v. Apple Inc., continued.
• Whether the activity is required or optional;
• The location of the activity;
• The degree of the employer’s control;
• Whether the activity primarily benefits the employee or employer; and
• Whether the activity is enforced through disciplinary measures. 

California



Takeaways

n Determine whether non-exempt employees regularly engage in any pre- or post-
shift activities that are not currently being recorded

n Arrange timekeeping devices and/or select appropriate time-keeping software 
that can be accessed remotely on smartphones, tablets, or other devices

n Structure work so that employees do not work before or after clocking in/out
n Adopt official policies prohibiting off-the-clock work and requiring non-exempt 

employees to report any work

Pre/Post-Shift Activities ¾ Generally



Takeaways

n In the new California workplace, employees may:
n Undergo temperature checks;
n Wash their hands at a wash station near an entrance to the facility;
n Don a mask and gloves;
n Walk from designated health/safety 

areas to work assignments; and/or
n Disinfect work areas

COVID Impact – Areas to Consider
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Important Changes to 
California Leave Law

Michael Brewer
San Francisco



AB 1867 (Supplemental COVID-19 Paid Sick Leave)

n All employers with 500 or more employees must provide COVID-19 
supplemental paid sick leave ("SPSL") for their California 
employees who must leave their home to perform work for a 
covered employer if they are unable to work due to any of the 
following circumstances: 

1. The covered worker is subject to a federal, state, or local 
quarantine or isolation order related to COVID-19; 

2. The covered worker is advised by a health care provider to 
self-quarantine or self-isolate due to concerns related to 
COVID-19; or 

3. The covered worker is prohibited from working by the covered 
worker's hiring entity due to health concerns related to the 
potential transmission of COVID-19

Signed September 9, 2020; effective immediately



AB 1867 (Supplemental COVID-19 Paid Sick Leave)

n For employees who work "full time" and were scheduled to work or did work on average at 
least 40 hours per week in the two weeks preceding the date of taking this leave, 80 hours 
(with exceptions for certain firefighters);

n For employees with a normal weekly schedule, the total number of hours the employee is 
normally scheduled to work over two weeks;

n For employees who work a variable number of hours, 14 times the average number of 
hours the employee worked each day in the six months preceding the date the employee 
took COVID-19 supplemental paid sick leave (or, if the employee has worked less than six 
months but more than 14 days, the average hours worked over the entire employment 
period);

n For employees who work a variable number of hours and have worked for a period of 14 or 
fewer days, the total number of hours the employee has worked for that employer

Employees are entitled to SPSL based on their regular schedules 
as follows:



AB 1867 (Supplemental COVID-19 Paid Sick Leave)

n The COVID-19 supplemental sick pay must be paid at an hourly rate of the 
highest of: 
1. The employee's regular rate of pay for the last pay period (including amounts 

subject to any applicable collective bargaining agreement); 
2. State minimum wage; or
3. Local minimum wage
* However, like the federal law, employers are not required to pay any more than 
$511 per day and $5,110 total to an employee for COVID-19 supplemental 
sick pay

Rate of Pay



AB 1867 (Supplemental COVID-19 Paid Sick Leave)

n Employers outside of the food sector must update their wage statements (or 
separate writing) to provide notice of the amount of supplemental paid sick leave 
available each pay period under this new law

n Be sure to apply any applicable offsets for supplemental COVID paid time 
already granted to an employee for a reason covered by the new law

Wage Statements / Written Notice



SB 1383 (CFRA Expansion)

n Apply to significantly more employers; as of January 1, any "employer" that directly 
employs five or more persons will be subject to CFRA

n Provide leave rights to more employees by eliminating the requirement that an employee 
work at a worksite that employs 50 or more employees within 75 miles of the worksite to 
qualify for CFRA leave. As of January 1, 2021, employees will qualify for CFRA leave if they 
have worked 1250 hours and 12 months, even if they work at a worksite with a few 
employees, or just one employee

n Expand CFRA leave protection to a qualified exigency related to the covered active duty or 
call to covered active duty of a spouse, domestic partner, child or parent

n Expand the types of family member "serious health condition" leave for which CFRA leave 
may be taken to also include grandparents, grandchildren, siblings, and domestic partners 
with serious health conditions

As of January 21, 2021, the California Family Rights Act will:



SB 1383 (CFRA Expansion)

n Revise the definition of, or define for the first time, the terms "child," "domestic partner," 
"grandchild," "grandparent," and "parent-in-law." The definition of "child" now includes the 
child of a domestic partner or a person to whom the employee stands in loco parentis, and 
"child" is no longer limited to people under the age of 18 or who are adult dependents. This 
means as of January 1, 2021, employees can take leave to care for any age child

n Eliminate the requirement that dual-employed parents share CFRA baby-bonding leave. 
Under the amended CFRA, each parent is entitled to the full 12 weeks of baby bonding, 
even if both parents work for the same employer

n Eliminate the "key employee" exception to reinstatement following a CFRA leave
n Amended CFRA's broader "family member" definition may entitle employees to more leave



AB 2017 (Sick Leave and Kin Care)

n Amends Labor Code § 233, which permitted employees to use half of their 
annual accrual of sick leave to care for a family member, to give employees the 
sole discretion to designate leave taken to care for a family member as 
sick leave

Employee Designation



AB 2992 (Expansion of Crime Victim Leaves)

n AB 2992 expands the leave protections provided under sections 230 and 230.1 
to victims of any violent crime, and to immediate family members of homicide 
victims 

n Employees are entitled to the leave "regardless of whether any person is 
arrested for, prosecuted for, or convicted of, committing the crime"



AB 2399 (Expansion of Paid Family Leave Benefits for 
Military Exigencies)

n AB 2399 expands the definition of "military member" to include a child, spouse, 
domestic partner, or parent of the employee, where the military member is on 
covered active duty or is called to active duty in the Armed Forces of the 
United States



To-Dos

n Revise Employee Handbook
n Update wage statements to reflect SPSL
n Update leave administration procedures and leave forms 
n Train human resources and managerial staff on the revised requirements

Important Changes to California Leave Law
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Reasonable Accommodations Related To COVID

n All employers of five or more employees must provide reasonable 
accommodation to employees with disabilities unless doing so would pose an 
undue hardship

n Medical documentation: Generally, employers may request reasonable 
documentation confirming the existence of the disability and the need for 
reasonable accommodation. However, the DFEH recommends waiving 
requirements to obtain medical documentation of a COVID-related disability until 
employees can reasonably do so



Reasonable Accommodations Related To COVID

n "Higher Risk Individuals": 
n Q. Can an employer exclude an employee from the workplace because the 

employee is considered at "higher risk" for severe illness if they contract 
COVID-19 (due to a pre-existing medical condition, being 65 or older, or 
pregnant)?

n A. No, per EEOC guidance. Treating vulnerable employees differently from 
their peers—even with the best of intentions—can lead to discrimination 
claims under the ADA, ADEA, Title VII of the Civil Rights Act, and California 
law.



Reasonable Accommodations Related To COVID

n Family Members at Higher-Risk of Severe Illness from COVID-19:
n Q. Is an employee entitled to an accommodation under the ADA in order to 

avoid exposing a family member who is at higher risk of severe illness from 
COVID-19 due to an underlying medical condition?

n A. No. The ADA does not require that an employer accommodate an 
employee without a disability in order to protect a family member with a 
disability from potential COVID-19 exposure. For example, an employee 
without a disability is not entitled under the ADA to telework to protect a 
family member with a disability from potential COVID-19 exposure



To-Dos (And Don’ts!)

n Remember employers have an affirmative obligation to make reasonable 
accommodation for the known physical or mental disability of an applicant or 
employee and to engage in a timely, good faith interactive process

n Consider making adjustments to the company's standard process where 
COVID-19 may make it impractical and a more condensed exchange of 
information may be necessary to address the employee's health and public 
health directives

n Document reasons for denying any requested accommodation to show the 
difficulty and expense, and work with the employee to identify alternative 
accommodations

n Don't make blanket assumptions or policies regarding certain individuals, such 
as those that may be considered higher risk 

Reasonable Accommodations (in the time of COVID)
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California Privacy Rights Act

n California Consumer Privacy Act of 2018 (CCPA) requires “at collection” privacy 
notices to employees since January 1, 2020; other requirements delayed until 
January 1, 2021 (with a 1-year look-back)

n California Legislature extended delay until January 1, 2022 (with a 1-year look-
back) in October 2020

n CPRA voids October 2020 law; extends delay until January 1, 2023 (with a 1-
year look back); modifies “at collection” notice requirements

n Employers may create limited privacy expectations for employees with “at 
collection” privacy notices, unless clearly worded 

Expands CCPA, Applies to Employers and Employee Data Too



To-Dos

n Issue revised “at collection” data privacy notices to California 
employees by December 16, 2020; add clear warnings about 
monitoring to negate privacy expectations

n Implement data deletion measures to mitigate impact of data 
access, deletion and correct rights as of January 1, 2023

n Update agreements with payroll service providers, recruiters, 
cloud, SaaS and other vendors to eliminate “personal 
information selling” – to avoid difficulties re. opt-outs

n Conduct training required by CPRA and to update employees 
on privacy considerations pertaining to “work from home” 
environment 

California Privacy Rights Act
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Thank you for joining us! 
And, remember we have lots of resources for you J



Save the date!

Compensation Year-End Update December 9
Canada Employer Update January 13 and 20
Illinois Employer Update February 2 and 4
New York Employer Update February __
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