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U Acts of Godcoracts iofithird:-partiesoutside
F O R C E the control.of the parties tothercontract.

MAJEURE U The deviliis in thel details.

DEFINED i One ofithe leastnegotiated provisions in
contracts.

U But . . .iinssituations like.we findiourselves
today, theyobecome the:maostrimportant.
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FORCE
MAJEURE

DEFINED

Suchclausescgenerally: setifort
the limitedcircumstances unde
which apartynmay-terminate or
fail to performwithout liability
duetoithe occurrence ofi an
unforeseen-event.
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Force Majeure
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COVID-1960
BUSINESS

IMPACT

Unemployment Insurance

INITIAL CLAIMS PER WEEK
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U Leases

COVID-1 9 6 s U Manufacturing Contracts
SIGNIFICANT U Supply Contracts

IMPACT ON U Purchase Agreements
CONTRACTS

U Sales(Contracts

U Franchise Agreements

U Travel/Hospitality Contracts
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FORCE
MAJEURE

CLAUSES
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Force Majeure Common Commercial Lease’Provision

NAANNadlibesardliienies S peo/drm ob/ e
in this Lease (otherthan financial)ywhich cannot be
met/because/of-delays: caused by -governmental
regulations, inability:to procure labor,ormaterials,
strikes,acts of God,ar.the occurrence of-other.even
beeoylohndnirdl hiemderoax tenao | of L
Macjire ' usha o yxrenseh ia 1d bieo/fenx t e

caused by such-delay




Force Majeurei
common Issues A force majeureclausemaycexcuse

performance madeiimpossible)by: a
IR ANl nhatural phenomenon((flashifloeds,
clause apply to the earthquakes, tc)) bbutidoes it
financial results of excuseyperformancemade

unforeseeable acts, or - ially impossibleby a natural

{lﬁzt#:;xsif eable acts phenomenon?
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Lease(Considerations

U D@sehs “Att bt eod ficAveet justoflanGoodd o1d/ ¢ tbhanyw suesisioh s t i
performance of theirduties (primarily operating and: paying rent)?

U A force majeurdease: clause may containia list:of specificreventsiwhichiconstiti
aforce majeurgit mhythe nm@a ycudocenclmoanyveiinvoa gf heparittesd 1 N
cootmltoritonhy,detie fpecitictevermany thed iecfude nreid “saphald’ il foi ¢
laranig. yuahgse fpr otseur€ishn waeSier d § li@crmatuo: bricethat isrth€@ @@ 0 r
thheentrocoothethartoalicctcof  t he party affected.

U Any broadforce majeurelausel language shouldapplysince-March 1l wihen tr
World Health(Organizationdeclared:ib ajpandemic. Itis-unlikelycany courtwoul
decidethat any-tenant.caused the coronavirus.

U Many force majeure!dusasupsceisilly sspueccepificiic ar b phnyemit"mcec | u
their laundry! lists)of qualifying events.
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Other Lease Considerations (Tenant)

U ANt v Qeridn, movtvdy 48/ exSiee Cetiahir 0cv Jhie phooyw e v e
payment.of.any Rent or.ithe/obligation to-open forbusiness-on the
Commemnc/eement Date. o

U The intentionof the parties appears tobe thatatenantmay beexcused
force majeuredf complying with:a-continuous-operation clausehinthe ever
of a pandemic} but it stilhmust:payrent.

U Under ithe:currenticircumstances; onelcould arguelthat these: clauses are
unenforceable because they arecunconscionable:and@gainstpublic polic

U Doesithe dease fequire @ tenant o be open and:operating .continuously and/or
during certain timesrand hours?
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Constructive
Eviction

Constructive eviction
and/or similar defenses
may arise under
commercial or retall
leases, depending on the
applicable law and lease
terms.
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Other Lease (Considerations (L.andierd)

U What services doesthelease requireiallandiord to
provide?

U+ Are there timelines ordeadlines farrconstruction of
tenant improvements?

U What if permitsoonmaterials are ldelayed,or not
available?

U Doesithe dease requine:a landlord torkeep thel building
open?
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Force Majeure Common Commerctal Contract Prevision

Neither partyshall lbel liable for any-failure tomake o accej
one ormmoreldeliveries arising outf.compliance with any
law, ordinance;segulation, ruling orother.governmental
action arising out of acts of God;fire, flood; war, sabotage
accidents)dabor dispuies,shortage-or failure to'supply
materialsooreguipment; interruption of of delay In
transportation, onany: othemsimilarcircumstance beyond t
control of the party.
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Force Majeure Common Commerctal Contract Prevision

Sellershall nothe responsibleforicancellationiordelay In
delivery orperformance:resulting fromcausescbeyond its
reasonable controly including, butinot limited tocsacts;of God,
strikescorcother:laboridisturbances; equipment failure; delays
transportation;inability toobtain: fuel;:material, rorparts; war;
actscofiterrorism;iriot;iepidemicspfloods;fires; unusually:-seve
weathercconditions;accidents; @nothenicontingenciesthe non
occurrence of\which wasta basic assumption onwhich the
purchase order was:amade.
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Catch-Alll Provisions

U Many force majeurelauses alsoccontainicatall provisions é.g, “anfi a n y
otlterhv@sk whet@acues bevonwhea dnisolo ey eshectibeeyto)nhd: t h
may appeardtocovany unforeseen event.

U Courts generallyrinterprédrce majeurelauses narrowlyand typically,do
not interpret.a:general cataf provisionitoccoverithose notspecifically
enumeratedninithe:balance:of the elause.

U Someforce majeurelauses also specify that-they only, applyfarithe lengtl
of the eventtriggering the clawsen thoseiinstances,aparty claiming relie
underithdorce majeurelausermay; have the burden-to.establishithatdt wa
actually prevented fromcperferming:for-the demgthiofdime.
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Factors.affectingwhetherfarce majeure
clausewillexcuse non:perfarmance:

dDid tfhe_ eve_nttfa!l under the@f cgnt[actual
ef i ni fonrceonmmajewét 0 N

FORCE
M AJ E U R E Was the risk of nonperformance

foreseeable and able to be mitigated?
CLAUSES

Was performance truly impossible?
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72N World Health
vy Organization

-

ﬂ Health Topics v Countries v Newsroom v Emergencies

FO rce M aJ e u re I Home { WHO Director-General /| Speeches [ Detail / WHO Director-General's opening remarks at the media briefing on COVID-19

Common Issues

WHO Director-General's opening
remarks at the media briefing on
Does thdorce majeure COVID-19 - 11 March 2020

clause specifically refer _—
to a pandemic, epidemic

In the past two weeks, the number of cases of COVID-19 outside China has increased 13-fold, and the number of

Se ri O u S i | | n eSS y p | ag u e - affected countries has tripled.

There are now more than 118,000 cases in 114 countries, and 4,291 people have lost their lives.

d i Se aS e y O r O Utb re ak? Thousands maore are fighting for their lives in hospitals.

In the days and weeks ahead, we expect to see the number of cases, the number of deaths, and the number of
affected countries climb even higher.

WHO has been assessing this outbreak around the clock and we are deeply concerned both by the alarming levels
of spread and severity, and by the alarming levels of inaction.

We have therefore made the assessment that COVID-19 can be characterized as a pandemic.
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Force Majeurei
Common Issues

Does thdorce majeure
clause refer to civil
emergency, national
emergency or
government acts?

Proclamation on Declaring a
National Emergency Concerning
the Novel Coronavirus Disease
(COVID-19) Outbreak

Governor Larry Hogan Declares State of
Emergency, Expands Statewide Response
to Novel Coronavirus

"STAY HOME MISSOURI" ORDER - GUIDANCE AND FREQUENTLY ASKED
QUESTIONS

uri, Governor Parson issued a "Stay Home Missouri” Order effective April 6, 2020, through April 24, 2020.

MARCH 7, 2020 | Albany, NY

At Novel Coronavirus Briefing, Governcg
State of Emergency to Contain Spreadiof
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Force Majeurei

Common Issues Examplesiingclude:
Ut OQwustdsthedetied chne

N e e U Actof God
cl ause cont
all o | angua
create uncertainty as to
whether courts will
Interpret the clause
narrowly or broadly?
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Defenses! 1o ContractualNNofPerformance

U Eveniif yourcontract does not;contaifoece /majeure
clause porlithelclause does notlapply; othenoptions
exist toexcuseperformance.

U Considerwhethemimpossibility, impracticability, or
frustrationof purpesedefenses could-becraised:und
applicablel law.
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Impossibility of
Performance

COROMAVIRUS ECONOMIC IMPACTS

_ _ Here are the states that have shut down
LU NEANEVEEINWA | onessential businesses
W h e n th e p e rfo rm an Ce O At least 46 states have shut down businesses to slow coronavirus' spread.

a partyos o

becomes objectively

- - Coronavirus Q&A: How the Bay Area’s extended stay-at-home order
|mpOSS|b|e changes the rules

The new measure lasts until May 3 and provides more restrictions

News > Health
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Commercial
Impracticability

Some unforeseen eventioutside c

the parties controhthat taok:place
SIPMETRCRCIEAVEICNE  afterthe contract\was signed:has

;ndtdfscrib?(izig) ; madeiit.commereially
estatemen 0 ST £or oo
Contractss 261 and UCC lmpraeﬁLcablel fonone ;oflwth_e. |

§ 2-615. partiesito-perform:and fulfilk its

obligationsiunderthe.agreement.
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Commercial

Impracticability i Not enough tthat thecontractiis: simphfinancially
impracticable

U Dikcsacchy apagyve Sutvao p@farm tviy@:s d

el

U+ The nonoccurrence of the event was a basic
assumption upon which the contract was
made
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