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üWhat Does Force Majeure mean?
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üDefenses Other than Force Majeure
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FORCE 
MAJEURE
DEFINED

üñOverpowering or irresistible force.ò 

üActs of God or acts of third parties outside of 

the control of the parties to the contract.

üThe devil is in the details.

üOne of the least negotiated provisions in 

contracts.

üBut . . . in situations like we find ourselves 

today, they become the most important.



FORCE 
MAJEURE
DEFINED

Such clauses generally set forth 

the limited circumstances under 

which a party may terminate or 

fail to perform without liability 

due to the occurrence of an 

unforeseen event. 



Force Majeure
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COVID -19ôs 
SIGNIFICANT 
IMPACT ON

CONTRACTS

üLeases

üManufacturing Contracts

üSupply Contracts

üPurchase Agreements

üSales Contracts

üFranchise Agreements

üTravel/Hospitality Contracts



FORCE 
MAJEURE 
CLAUSES



Force Majeure: Common Commercial Lease Provision 

ñAny deadlines or requirements to perform obligations 

in this Lease (other than financial) which cannot be 

met because of delays caused by governmental 

regulations, inability to procure labor or materials, 

strikes, acts of God, or the occurrence of other events 

beyond the control of Landlord or Tenant (ñForce 

Majeureò) shall be extended by the amount of time 

caused by such delays.ò 



Force Majeure ï
Common Issues

Does the force majeure 

clause apply to the 

financial results of 

unforeseeable acts, or 

just unforeseeable acts 

themselves?

A force majeure clause may excuse 

performance made impossible by a 

natural phenomenon (flash floods, 

earthquakes, etc.), but does it 

excuse performance made 

financially impossibleby a natural 

phenomenon?



Lease Considerations 

üDoes the ñAct of Godò clauses justify Landlordôs and/or tenantsô suspension of 
performance of their duties (primarily operating and paying rent)? 

üA force majeurelease clause may contain a list of specific events which constitute 
a force majeure, it may be more vague to include anything out of the partiesô 
control, or it may define specific events and then include broad ñcatch-allò 
language, such as ñfor other reason whether of a like nature or not that is beyond 
the control of the party affected.ò 

üAny broad force majeureclause language should apply since March 11, when the 
World Health Organization declared it a pandemic. It is unlikely any court would 
decide that any tenant caused the coronavirus. 

üMany force majeureclauses specifically include ñepidemicò or ñpandemicò in 
their laundry lists of qualifying events.



Other Lease Considerations (Tenant)

üñNothing in this Section, however, shall excuse Tenant from the prompt 

payment of any Rent or the obligation to open for business on the 

Commencement Date.ò

üThe intention of the parties appears to be that a tenant may be excused by a 

force majeureof complying with a continuous operation clause in the event 

of a pandemic, but it still must pay rent. 

üUnder the current circumstances, one could argue that these clauses are 

unenforceable because they are unconscionable and against public policy.

üDoes the lease require a tenant to be open and operating continuously and/or 

during certain times and hours?



Constructive 
Eviction

Constructive eviction 

and/or similar defenses 

may arise under 

commercial or retail 

leases, depending on the 

applicable law and lease 

terms.



Other Lease Considerations (Landlord)

üWhat services does the lease require a landlord to 
provide?

üAre there timelines or deadlines for construction of 
tenant improvements? 

üWhat if permits or materials are delayed or not 
available?

üDoes the lease require a landlord to keep the building 
open?



Force Majeure: Common Commercial Contract Provision 

Neither party shall be liable for any failure to make or accept 

one or more deliveries arising out of compliance with any 

law, ordinance, regulation, ruling or other governmental 

action arising out of acts of God, fire, flood, war, sabotage, 

accidents, labor disputes, shortage or failure to supply 

materials or equipment, interruption of or delay in 

transportation, or any other similar circumstance beyond the 

control of the party.



Force Majeure: Common Commercial Contract Provision 

Sellershall not be responsible for cancellation or delay in 

delivery or performance resulting from causes beyond its 

reasonable control, including, but not limited to: acts of God, 

strikes or other labor disturbances; equipment failure; delays in 

transportation; inability to obtain fuel, material, or parts; war; 

acts of terrorism; riot; epidemics; floods; fires; unusually severe 

weather conditions; accidents; or other contingencies the non-

occurrence of which was a basic assumption on which the 

purchase order was made.



Catch-All Provisions 

üMany force majeureclauses also contain catch-all provisions (e.g., ñany 

other cause whatsoever beyond the control of the respective partyò) that 

may appear to cover any unforeseen event. 

üCourts generally interpret force majeureclauses narrowly and typically do 

not interpret a general catch-all provision to cover those not specifically 

enumerated in the balance of the clause. 

üSome force majeure clauses also specify that they only apply for the length 

of the event triggering the clauseðin those instances, a party claiming relief 

under the force majeure clause may have the burden to establish that it was 

actually prevented from performing for the length of time. 



FORCE 
MAJEURE
CLAUSES

Did the event fall under the contractual 
definition of ñforce majeure?ò

Was the risk of non-performance 
foreseeable and able to be mitigated?

Was performance truly impossible?

Factors affecting whether a force majeure 

clause will excuse non performance:



Force Majeure ï
Common Issues

Does the force majeure 

clause specifically refer 

to a pandemic, epidemic, 

serious illness, plague, 

disease, or outbreak?



Force Majeure ï
Common Issues

Does the force majeure 

clause refer to civil 

emergency, national 

emergency or 

government acts?



Force Majeure ï
Common Issues

Does the force majeure 

clause contain ñcatch-

allò language that could 

create uncertainty as to 

whether courts will 

interpret the clause 

narrowly or broadly?

Examples include:

üOutside the partiesô control

ü Act of God



Defenses To Contractual Non-Performance

üEven if your contract does not contain a force majeure 

clause, or the clause does not apply, other options 

exist to excuse performance.

üConsider whether impossibility, impracticability, or 

frustration of purpose defenses could be raised under 

applicable law.



Impossibility of 
Performance

This doctrine may apply 

when the performance of 

a partyôs obligation 

becomes objectively 

impossible.



Commercial 
Impracticability Some unforeseen event outside of 

the parties control that took place 

afterthe contract was signed has 

made it commercially 

impracticable for one of the 

parties to perform and fulfill its 

obligations under the agreement. 

Similar to Force Majeure, 

and described in 

Restatement (2d) of 

Contracts § 261 and UCC 

§ 2-615.



üNot enough that the contract is simply financially

impracticable

üDischarges a partyôs duty to perform where:

üThe partyôs performance is made 

impracticable by an event that is not the fault 

of the party

üThe nonoccurrence of the event was a basic 

assumption upon which the contract was 

made

Commercial 
Impracticability


