Managing the “What Now?!”
Professionalism Dilemmas for In-House Counsel
Excerpts from the Law Society of Ontario’s Rules of Professional Conduct
CHAPTER 3: RELATIONSHIP TO CLIENTS
SECTION 3.2 QUALITY OF SERVICE
When Client an Organization
3.2-3 Notwithstanding that the instructions may be received from an officer, employee, agent or representative,
when a lawyer is employed or retained by an organization, including a corporation, in exercising the lawyer's duties
and in providing professional services, the lawyer shall act for the organization.
Relevant Commentary
[1] A lawyer acting for an organization should keep in mind that the organization, as such, is the client and that a
corporate client has a legal personality distinct from its shareholders, officers, directors, and employees. While the
organization or corporation will act and give instructions through its officers, directors, employees, members,
agents, or representatives, the lawyer should ensure that it is the interests of the organization that are to be served
and protected. Further, given that an organization depends upon persons to give instructions, the lawyer should
ensure that the person giving instructions for the organization is acting within that person's actual or ostensible
authority.
[2] In addition to acting for the organization, the lawyer may also accept a joint retainer and act for a person
associated with the organization. An example might be a lawyer advising about liability insurance for an officer of an
organization. In such cases the lawyer acting for an organization should be alert to the prospects of conflicts of
interest and should comply with the rules about the avoidance of conflicts of interest (Section 3.4, Conflicts).
Dishonesty, Fraud, etc. by Client or Others
3.2-7 A lawyer shall not
(a) knowingly assist in or encourage any dishonesty, fraud, crime, or illegal conduct;
(b) do or omit to do anything that the lawyer ought to know assists in, encourages or facilitates any dishonesty,
fraud, crime, or illegal conduct by a client or any other person; or
(c) advise a client or any other person on how to violate the law and avoid punishment.
3.2-7.2 When retained by a client, a lawyer shall make reasonable efforts to ascertain the purpose and objectives of
the retainer and to obtain information about the client necessary to fulfill this obligation.
Relevant Commentary
[1] Rule 3.2-7 which states that a lawyer must not knowingly assist in or encourage dishonesty, fraud, crime or illegal
conduct, applies whether the lawyer's knowledge is actual or in the form of wilful blindness or recklessness. A
lawyer should also be on guard against becoming the tool or dupe of an unscrupulous client or persons associated
with such a client or any other person. Rules 3.2-7.2 to 3.2-7.3 speak to these issues.

[2] A lawyer should be alert to and avoid unwittingly becoming involved with a client or any other person who is
engaged in criminal activity such as mortgage fraud or money laundering. Vigilance is required because the means
for these and other criminal activities may be transactions for which lawyers commonly provide services such as
(a) establishing, purchasing or selling business entities;
(b) arranging financing for the purchase or sale or operation of business entities;
(c) arranging financing for the purchase or sale of business assets; and
(d) purchasing and selling real estate.
Dishonesty, Fraud, etc. when Client an Organization
3.2-8 A lawyer who is employed or retained by an organization to act in a matter in which the lawyer knows that the
organization has acted, is acting or intends to act dishonestly, fraudulently, criminally or illegally, shall do the
following, in addition to their obligations under rule 3.2-7:
(a) advise the person from whom the lawyer takes instructions and the chief legal officer, or both the chief
legal officer and the chief executive officer, that the conduct is, was or would be dishonest, fraudulent, criminal, or
illegal and should be stopped;
(b) if necessary because the person from whom the lawyer takes instructions, the chief legal officer or the
chief executive officer refuses to cause the conduct to be stopped, advise progressively the next highest persons or
groups, including ultimately, the board of directors, the board of trustees, or the appropriate committee of the
board, that the conduct was, is or would be dishonest, fraudulent, criminal, or illegal and should be stopped; and
(c) if the organization, despite the lawyer's advice, continues with or intends to pursue the wrongful
conduct, withdraw from acting in the matter in accordance with rules in Section 3.7.
Relevant Commentary
[1] The past, present, or intended misconduct of an organization may have harmful and serious consequences, not
only for the organization and its constituency but also for the public, who rely on organizations to provide a variety
of goods and services. In particular, the misconduct of publicly traded commercial and financial corporations may
have serious consequences for the public at large. This rule addresses some of the professional responsibilities of a
lawyer acting for an organization, including a corporation, when he or she learns that the organization has acted, is
acting, or proposes to act in a way that is dishonest, fraudulent, criminal or illegal. In addition to these rules, the
lawyer may need to consider, for example, the rules and commentary about confidentiality (Section 3.3)
[2] This rule speaks of conduct that is dishonest, fraudulent, criminal or illegal
[3] Such conduct includes acts of omission. Indeed, often it is the omissions of an organization, such as failing to
make required disclosure or to correct inaccurate disclosures that constitute the wrongful conduct to which these
rules relate. Conduct likely to result in substantial harm to the organization, as opposed to genuinely trivial
misconduct by an organization, invokes this rule.
[4] In determining their responsibilities under this rule, a lawyer should consider whether it is feasible and
appropriate to give any advice in writing.
[5] A lawyer acting for an organization who learns that the organization has acted, is acting, or intends to act in a
wrongful manner may advise the chief executive officer and shall advise the chief legal officer of the misconduct. If
the wrongful conduct is not abandoned or stopped, the lawyer shall report the matter "up the ladder" of
responsibility within the organization until the matter is dealt with appropriately. If the organization, despite the
lawyer's advice, continues with the wrongful conduct, the lawyer shall withdraw from acting in the particular matter
in accordance with rule 3.7-1. In some but not all cases, withdrawal means resigning from their position or
relationship with the organization and not simply withdrawing from acting in the particular matter.

[6] This rules recognizes that lawyers as the legal advisers to organizations are in a central position to encourage
organizations to comply with the law and to advise that it is in the organizations' and the public's interest that
organizations do not violate the law. Lawyers acting for organizations are often in a position to advise the executive
officers of the organization, not only about the technicalities of the law, but also about the public relations and
public policy concerns that motivated the government or regulator to enact the law. Moreover, lawyers for
organizations, particularly in-house counsel, may guide organizations to act in ways that are legal, ethical, reputable,
and consistent with the organization's responsibilities to its constituents and to the public.
SECTION 3.3 CONFIDENTIALITY
Confidential Information
3.3-1 A lawyer at all times shall hold in strict confidence all information concerning the business and affairs of the
client acquired in the course of the professional relationship and shall not divulge any such information unless
(a) expressly or impliedly authorized by the client;
(b) required by law or by order of a tribunal of competent jurisdiction to do so;
(c) required to provide the information to the Law Society; or
(d) otherwise permitted by rules 3.3-2 to 3.3-6.
Relevant Commentary
[1] A lawyer cannot render effective professional service to the client unless there is full and unreserved
communication between them. At the same time, the client must feel completely secure and entitled to proceed on
the basis that, without any express request or stipulation on the client's part, matters disclosed to or discussed with
the lawyer will be held in strict confidence.
[2] This rule must be distinguished from the evidentiary rule of lawyer and client privilege, which is also a
constitutionally protected right, concerning oral or documentary communications passing between the client and
the lawyer. The ethical rule is wider and applies without regard to the nature or source of the information or the fact
that others may share the knowledge.
[3] A lawyer owes the duty of confidentiality to every client without exception and whether or not the client is a
continuing or casual client. The duty survives the professional relationship and continues indefinitely after the
lawyer has ceased to act for the client, whether or not differences have arisen between them.
[4] A lawyer also owes a duty of confidentiality to anyone seeking advice or assistance on a matter invoking a
lawyer's professional knowledge, although the lawyer may not render an account or agree to represent that person.
A solicitor and client relationship is often established without formality. A lawyer should be cautious in accepting
confidential information on an informal or preliminary basis, since possession of the information may prevent the
lawyer from subsequently acting for another party in the same or a related matter. (See Section 3.4 Conflicts.)
[5] Generally, unless the nature of the matter requires such disclosure, a lawyer should not disclose having been:
(a) retained by a person about a particular matter; or
(b) consulted by a person about a particular matter, whether or not the lawyer-client relationship has been
established between them.
[6] A lawyer should take care to avoid disclosure to one client of confidential information concerning or received
from another client and should decline employment that might require such disclosure.
Justified or Permitted Disclosure
3.3-1.1 When required by law or by order of a tribunal of competent jurisdiction, a lawyer shall disclose confidential
information, but the lawyer shall not disclose more information than is required.

3.3-3 A lawyer may disclose confidential information, but must not disclose more information than is required,
when the lawyer believes on reasonable grounds that there is an imminent risk of death or serious bodily harm, and
disclosure is necessary to prevent the death or harm.
Relevant Commentary
[1] Confidentiality and loyalty are fundamental to the relationship between a lawyer and a client because legal advice
cannot be given and justice cannot be done unless clients have a large measure of freedom to discuss their affairs
with their lawyers. However, in some very exceptional situations identified in this rule, disclosure without the
client's permission might be warranted because the lawyer is satisfied that truly serious harm of the types identified
is imminent and cannot otherwise be prevented. These situations will be extremely rare.
[2] The Supreme Court of Canada has considered the meaning of the words "serious bodily harm" in certain
contexts, which may inform a lawyer in assessing whether disclosure of confidential information is warranted. In
Smith v. Jones, [1999] 1 S.C.R. 455 at paragraph 83, the Court observed that serious psychological harm may
constitute serious bodily harm if it substantially interferes with the health or well-being of the individual.
[3] In assessing whether disclosure of confidential information is justified to prevent death or serious bodily harm, a
lawyer should consider a number of factors, including
(a) the likelihood that the potential injury will occur and its imminence;
(b) the apparent absence of any other feasible way to prevent the potential injury; and
(c) the circumstances under which the lawyer acquired the information of the client's intent or prospective
course of action.
[4] How and when disclosure should be made under this rule will depend upon the circumstances. A lawyer who
believes that disclosure may be warranted should seek legal advice. When practicable, a judicial order may be sought
for disclosure.
[5] If confidential information is disclosed under rule 3.3-3, the lawyer should prepare a written note as soon as
possible, which should include:
(a) the date and time of the communication in which the disclosure is made;
(b) the grounds in support of the lawyer's decision to communicate the information, including the harm
intended to be prevented, the identity of the person who prompted communication of the information as well as
the identity of the person or group of persons exposed to the harm; and
(c) the content of the communication, the method of communication used and the identity of the person to
whom the communication was made.
[5.1] A lawyer employed or retained to act for an organization, including a corporation, confronts a difficult
problem about confidentiality when he or she becomes aware that the organization may commit a dishonest,
fraudulent, criminal, or illegal act. This problem is sometimes described as the problem of whether the lawyer
should "blow the whistle" on their employer or client. Although the rules make it clear that the lawyer shall not
knowingly assist or encourage any dishonesty, fraud, crime, or illegal conduct (rule 3.2-7) and provide a rule for how
a lawyer should respond to conduct by an organization that was, is or may be dishonest, fraudulent, criminal, or
illegal (rule 3.2-8), it does not follow that the lawyer should disclose to the appropriate authorities an employer's or
client's proposed misconduct. Rather, the general rule, as set out above, is that the lawyer shall hold the client's
information in strict confidence, and this general rule is subject to only a few exceptions. Assuming the exceptions
do not apply, there are, however, several steps that a lawyer should take when confronted with the difficult problem
of proposed misconduct by an organization. The lawyer should recognize that their duties are owed to the
organization and not to the officers, employees, or agents of the organization (rule 3.2-3)) and the lawyer should
comply with rule 3.2-8, which sets out the steps the lawyer should take in response to proposed, past or continuing
misconduct by the organization.

3.3-4 If it is alleged that a lawyer or the lawyer's associates or employees
(a) have committed a criminal offence involving a client's affairs;
(b) are civilly liable with respect to a matter involving a client's affairs;
(c) have committed acts of professional negligence; or
(d) have engaged in acts of professional misconduct or conduct unbecoming a lawyer, the lawyer may
disclose confidential information in order to defend against the allegations, but shall not disclose more information
than is required.
3.3-5 A lawyer may disclose confidential information in order to establish or collect the lawyer's fees, but the lawyer
shall not disclose more information than is required.
3.3-6 A lawyer may disclose confidential information to another lawyer to secure legal advice about the lawyer's
proposed conduct.
SECTION 3.4 CONFLICTS
Duty to Avoid Conflicts of Interest
3.4-1 A lawyer shall not act or continue to act for a client where there is a conflict of interest, except as permitted
under the rules in this Section.
Relevant Commentary
[1] As defined in rule 1.1-1, a conflict of interest exists when there is a substantial risk that a lawyer's loyalty to or
representation of a client would be materially and adversely affected by the lawyer's own interest or the lawyer's
duties to another client, a former client, or a third person. Rule 3.4-1 protects the duties owed by lawyers to their
clients and the lawyer-client relationship from impairment as a result of a conflicting duty or interest. A client's
interests may be seriously prejudiced unless the lawyer's judgment and freedom of action on the client's behalf are as
free as possible from conflicts of interest.
[2] In addition to the duty of representation arising from a retainer, the law imposes other duties on the lawyer,
particularly the duty of loyalty. The duty of confidentiality, the duty of candour and the duty of commitment to the
client's cause are aspects of the duty of loyalty. This rule protects all of these duties from impairment by a
conflicting duty or interest.
[3] A client may be unable to judge whether the lawyer's duties have actually been compromised. Even a wellintentioned lawyer may not realize that performance of his or her duties has been compromised. Accordingly, the
rule addresses the risk of impairment rather than actual impairment. The expression "substantial risk" in the
definition of "conflict of interest" describes the likelihood of the impairment, as opposed to its nature or severity. A
"substantial risk" is one that is significant and plausible, even if it is not certain or even probable that it will occur.
There must be more there a mere possibility that the impairment will occur. Except as otherwise provided in Rule
3.4-2, it is for the client and not the lawyer to decide whether to accept this risk.
Personal Interest Conflicts
[4] A lawyer’s own interests can impair client representation and loyalty. This can be reasonably obvious, for
example, where a lawyer is asked to advise the client in respect of a matter in which the lawyer, the lawyer’s partner
or associate or a family member has a material direct or indirect financial interest. But other situations may not be
so obvious. For example, the judgment of a lawyer who has a close personal relationship, sexual or otherwise, with
a client who is in a family law dispute is likely to be compromised. The relationship may obscure whether certain
information was acquired in the course of the lawyer and client relationship and may jeopardize the client’s right to
have all information concerning his or her affairs held in strict confidence. The relationship may in some
circumstances permit exploitation of the client by his or her lawyer.

[5] Lawyers should carefully consider their relationships with their clients and the subject matter of the retainer in
order to determine whether a conflicting personal interest exists. If the lawyer is a member of a firm and concludes
that a conflicting personal interest exists, the conflict is not imputed to the lawyer’s firm, but would be cured if
another lawyer in the firm who is not involved in such a relationship with the client handled the client’s work
without the involvement of the conflicted lawyer.
SECTION 3.7 WITHDRAWAL FROM REPRESENTATION
Withdrawal from Representation
3.7-1 A lawyer shall not withdraw from representation of a client except for good cause and on reasonable notice to
the client.
Optional Withdrawal
3.7-2 Subject to the rules about criminal proceedings and the direction of the tribunal, where there has been a
serious loss of confidence between the lawyer and the client, the lawyer may withdraw.
Relevant Commentary
[1] A lawyer may have a justifiable cause for withdrawal in circumstances indicating a loss of confidence, for
example, if a lawyer is deceived by their client, the client refuses to accept and act upon the lawyer's advice on a
significant point, a client is persistently unreasonable or uncooperative in a material respect, there is a material
breakdown in communications, or the lawyer is facing difficulty in obtaining adequate instructions from the client.
However, the lawyer should not use the threat of withdrawal as a device to force a hasty decision by the client on a
difficult question.
Mandatory Withdrawal
3.7-7 Subject to the rules about criminal proceedings and the direction of the tribunal, a lawyer shall withdraw if
(a) discharged by the client;
Act; or

(b) the client's instructions require the lawyer to act contrary to these rules or by-laws under the Law Society
(c) the lawyer is not competent to continue to handle the matter.

SECTION 6.3 SEXUAL HARASSMENT
Definition
6.3-0 In rules 6.3-1 and 6.3-3, sexual harassment is one incident or a series of incidents involving unwelcome sexual
advances, requests for sexual favours, or other verbal or physical conduct of a sexual nature
(a) when such conduct might reasonably be expected to cause insecurity, discomfort, offence, or humiliation
to the recipient(s) of the conduct;
(b) when submission to such conduct is made implicitly or explicitly a condition for the provision of
professional services;
(c) when submission to such conduct is made implicitly or explicitly a condition of employment;
(d) when submission to or rejection of such conduct is used as a basis for any employment decision
(including, but not limited to, allocation of files, matters of promotion, raise in salary, job security, and benefits
affecting the employee); or

(e) when such conduct has the purpose or the effect of interfering with a person's work performance or
creating an intimidating, hostile, or offensive work environment.
Relevant Commentary
[1] Types of behaviour that constitute sexual harassment include, but are not limited to,
(a) sexist jokes causing embarrassment or offence, or that are by their nature clearly embarrassing or
offensive;
(b) leering;
(c) the display of sexually offensive material;
(d) sexually degrading words used to describe a person;
(e) derogatory or degrading remarks directed towards members of one sex or one's sexual orientation;
(f) sexually suggestive or obscene comments or gestures;
(g) unwelcome inquiries or comments about a person's sex life;
(h) unwelcome sexual flirtations, advances, or propositions;
(i) persistent unwanted contact or attention after the end of a consensual relationship;
(j) requests for sexual favours;
(k) unwanted touching;
(l) verbal abuse or threats; and
(m) sexual assault.
Prohibition on Sexual Harassment
3.7-2 A lawyer shall not sexually harass a colleague, a staff member, a client, or any other person.

