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Why Employers Care
•
•
•
•
•

Access to global talent at risk
Employer obligations on enforcement.
Regardless of whether company has foreign workers.
U.S. economy dependent on international trade.
Innovation dependent on foreign talent to stay
competitive.

Immigrants are entrepreneurial
Sergey Brin

• Co-founder of Google
• Immigrated from the
Soviet Union to escape
persecution

Reshma Saujani

• Founder and CEO of Girls
Who Code
• Immigrated from India

Toni Ko

• Founder of NYX Cosmetics
• Immigrated from South Korea

Pierre Omidyar

• Founder of eBay
• Immigrated from France, son
of Iranian parents

Immigrants and Sciences
• Immigrants account for nearly half of the US workforce
with a science or engineering doctorate, including 60
percent of workers in computer and mathematical
sciences.
• In Silicon Valley, 64% of engineers are foreign-born.
• One-fourth of all technology and engineering companies
started between 2006 and 2012 had at least 1 immigrant
cofounder.
• There are 194,600 immigrants in the U.S. with patents.

Immigration’s place in your
company’s legal team
• Aside from a part time function of in-house counsel, how
are other groups structured?
•
•
•
•

Employment group
HR function
Separate immigration attorney or entire immigration group
Management by a paralegal or “immigration program specialist”

• Panel discussion: how do you manage this?

Nonimmigrant vs. Immigrant Visas?
• Nonimmigrant visa (Temporary Visas)

• Enables the foreign national to get here and/or start working for employer as
soon as possible.
 Benefit obtained as soon as petition filed and/or approved
 Required for work authorization

• Immigrant visa (Green card)

• Allows the foreign national to stay here as a permanent resident with the right
to work and live in the United States
 Benefit obtained only at the end of the process.
 Currently, the process may take several years (longer if from China or India).

H-1B – Specialty Occupations
• Petitioner must be a U.S. employer
• Foreign national must be in a “specialty” occupation
• Foreign national must be a qualified individual
• Wage attestations on Labor Condition Application
• Subject to an annual lottery due to oversubscription
• Target for RFEs which spike at over 60%.

Business Immigration Changes under
the Trump Administration
President Trump issues his “Buy American,
Hire American” executive order

Adjudicator discretion expanded for Requests
for Evidence and denials

Rate of H-1B Requests for Evidence
rises to 60% in Q1 of FY19, drops
to 35.3% in Q2

Order is issued to protect the interests
of U.S. workers, with President Trump
highlighting the H-1B program in
particular

USCIS grants broad discretion to
adjudicators to deny based on lack of
evidence with no guidance on how to
apply policy

Rising rates of denials and Requests for
Evidence has significantly reduced job
portability for H-1B visa holders

July 13, 2018

April 18, 2017

Previous policy maintaining consistent
immigration decisions rescinded;
government can now disagree with
multiple prior approvals without
explanation

October 23, 2017

Rescission of long-standing “deference” policy

Rate of H-1B Requests for Evidence rises
from 27.3% in FY15 to 38% in FY18

H-1B denial rate quadruples from
6% (FY15) to 24% (FY18)

Business Immigration Changes under
the Trump Administration (cont.)
How have these changes affected visa
sponsorships, talent retention, and your overall
bottom line?
Audience feedback and panel discussion:
What have you seen?

I-9 Compliance
So far this year, there have been more than 5,000 Form I-9
notices of inspection issued in the United States. In a typical
12-month period, it was common to see around 3,000 NOI’s
issued. We are on track for 8,000 I-9 inspections this year.
Again, increased focus will be on businesses located in
sanctuary cities/states.

Penalties
• Paperwork Violation fines:
• $220-$2,191 per employee based on the percentage of forms with errors
• Knowingly hiring/employing unauthorized worker violations (includes situations
of constructive knowledge – where you should have known they were not
authorized to work based on what you actually knew)
• Civil Fines
• $539 to $4,313 First Violation per employee
• $4,313 to $10,781 Second Violation per employee
• $6,469 to $21,536 Third+ Violations per employee
• Criminal Penalties
• Up to 10 years and/or $250,000 fine for harboring, smuggling,
concealing, or transporting illegal aliens for financial gain

The Role of Corporate Counsel
• Compliance

• Managing Outside Vendors
and Counsel
• Contract Compliance
• I-9 and E-Verify
• Employment law issues
• Troubleshooting and
explaining risk

• Support
•
•
•
•
•

Internal Stakeholders
Balancing service with policy
Managing budgets
Process improvements
Training managers on
processes and legal
implications

Panel Discussion: How do you strike a balance between these?

What lies ahead for 2020?
• New H-1B lottery process: Radical changes ahead
• New Definitions: “specialty occupation” for H-1Bs
• Increases in filing fees
• Court Decisions on H-4 EAD and STEM OPT
• Harsh adjudications at the USCIS, border and consulates.
• More to come.

Best practices: Closing Panel Thoughts
• Establishing a case initiation process.
• Setting up decision matrices.
• Establishing a process for document retention.
• Administrative tasks: legal postings, liaising with managers,
lines of communication with outside counsel.
• Creating a process for employment changes: promotions,
relocations, and terminations.
• What sets us up for a successful partnership with outside
counsel?
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