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Agenda 

ÅGetting It Right ς When Does It Start? 

ÅThe Termination Checklist 

ÅDefining the Separation 

ÅDevising and Executing the Plan 

ÅThe Termination Meeting 

ÅPost-Employment Considerations 

ÅDifficult Termination Issues 

ÅQuestions and (Hopefully) Answers 
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Getting It Right 
From the Start 

(When Does It 
Start?) 



© Littler Mendelson, P.C.  |  2020 Proprietary and Confidential 

Managing Expectations 

Å Employees should rarely be surprised  

Å Effective performance management should include advising employees of their duties, 
ǘƘŜ ŎƻƳǇŀƴȅΩǎ ŜȄǇŜŎǘŀǘƛƻƴǎ ŀƴŘ ǇƻǘŜƴǘƛŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ 

Å Consistent application of policies provides employees with context and allows for 
performance improvement 

Å The goals of performance management should be: 

Retain high performers 

Provide marginal performers opportunities to improve 

Eliminate poor performers  
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Employment Documents Crucial to Supporting Termination 

Å Job descriptions ς outline critical 
duties and requirements 

Å Employee handbooks 
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Employee Handbook 

Å Acknowledgement of Receipt of Handbook 
Receipt of handbook 

9ƳǇƭƻȅŜŜΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǊŜŀŘΣ ǳƴŘŜǊǎǘŀƴŘΣ ŀƴŘ ŀŘƘŜǊŜ ǘƻ ǇƻƭƛŎƛŜǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎ 

9ƳǇƭƻȅŜŜΩǎ ŀǘ-will status 

9ƳǇƭƻȅŜǊΩǎ ǊƛƎƘǘ ǘƻ ƳƻŘƛŦȅΣ ǎǳǇǇƭŜƳŜƴǘΣ ǊŜǎŎƛƴŘ ƻǊ ǊŜǾƛǎŜ ǇƻƭƛŎƛŜǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎ 

 

Å Necessary Language/Policies 

  Ą Ą Ą Ą  

The following are essential provisions/disclaimers that every employee handbook 
should include 
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Employee Handbook 

At-Will Employment 

 

Every handbook should include a provision expressly stating that it does not create a 
contract for employment. 
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¸ƻǳΩǊŜ YƛƭƭƛƴƎ aŜΣ Small[s]! 
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Å Small v. Springs Industries, 357 S.E.2d 452 (S.C. S.Ct. 1987). 

Å Mandatory language in handbook or policy can alter at-will relationship and create a 
contract of employment. 

Å Touched off more than a decade of litigation and furious wordsmithing of handbooks. 

Å S.C. Code Ann. § 41-1-110 (2004). CONSPICUOUS disclaimer saves the day. 

Å .ǳǘΣ ƭŜǘΩǎ ōŜ ŎŀǊŜŦǳƭ ƻǳǘ ǘƘŜǊŜΦ 
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Employment At-Will 

Å Employer or employee can terminate the employment relationship: 
At any time 

With or without notice 

With or without cause 

CƻǊ άŀƴȅέ ǊŜŀǎƻƴ όǿƛǘƘ ǎƻƳŜ ŜȄŎŜǇǘƛƻƴǎύ 

Å But: 
/ƻǳǊǘǎ ƘŀǾŜ ŜǊƻŘŜŘ άŀǘ-ǿƛƭƭέ ŘƻŎǘǊƛƴŜ ς think: collective bargaining agreements, discrimination and 
whistleblower statutes 

bŜŜŘ άƭŜƎƛǘƛƳŀǘŜΣ ƴƻƴ-ŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ǊŜŀǎƻƴέ 

Still good defense against contract claims 

Fact-ŦƛƴŘŜǊ Ƙŀǎ ŜȄǇŜŎǘŀǘƛƻƴǎ ƻŦ άŦŀƛǊƴŜǎǎέ 

Even though not required by law 
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Employee Handbook 

EEO Policy 

Å Title VII, ADA, ADEA, GINA and THRA 

Prohibits discrimination based on race, color, creed, religion, sex, national origin, disability, age, and 
genetic information. 

Å Statement that you are an Equal Employment Opportunity employer 

Å Include statement committing to providing reasonable accommodation to disabled 
employees and employees with religious observance needs (also consider 
accommodations that may be required under the PDA) 
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Employee Handbook 

Anti-Harassment Policy 
Define prohibited conduct and provide examples 

Create formal channels and procedures for reporting harassment 

Helps employer avoid liability where employee fails to utilize these 
channels 

Annual training  

 

Complaint Procedure 
Å Identify how employee can make complaints 

Direct supervisor 

Next level manager 

Any other manager 

Human resources 

Employee hotline 
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Employee Handbook 

Å Revise handbook as appropriate 
Laws change frequently: 

New laws are passed and old laws are changed (e.g., marijuana use allowed in certain states) 

/ƻǳǊǘǎ ǿǊƛǘŜ ƻǇƛƴƛƻƴǎ ǘƘŀǘ ǊŜƛƴǘŜǊǇǊŜǘ ƭŀǿǎ όŜΦƎΦΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ нлмр Young v. UPS decision). 

Å Companies that are slow to incorporate these changes may risk liability.  

Å Publicize! 
Upon hire 

Communicate every change or revision 

Å Follow the policies 
Consistency is Key 

Inconsistent enforcement will be Exhibit A to show pretext  
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Disciplines 

Å 5ƛǎŎƛǇƭƛƴŜ ƛǎ ƳŜŀƴǘ ǘƻ ŎƻǊǊŜŎǘ ŜƳǇƭƻȅŜŜΩǎ ǳƴǎŀǘƛǎŦŀŎǘƻǊȅ ǿƻǊƪ ǇŜǊŦƻǊƳŀƴŎŜ ŀƴŘκƻǊ 
violation of company policies. 

  

   

 

In the event of 
misconduct or a 

performance issue, the 
disciplinary action 

should be: 

ωTimely 

ωConsistent 

ωImpartial 
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Types of Employee Discipline 

Progressive Discipline 

Verbal warning 

Written warning 

Final written warning / Performance Improvement Plan / Probation  

Suspension 

Termination 

PROS of Progressive Discipline ς Fair warning, projects sense of stability and fairness on the part of the 
employer, creates clear rules 

 

OR Open-ended Policy 

Most important factor is to be consistent 
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The Disciplinary Session 

Have the employee acknowledge 
the session by signing the report 

Make consequences for future 
violations clear 
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The Termination 
Checklist 
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Make Sure You Know 

Å How long has the employee been employed? 

Å What specific policies are implicated? 

Å Can you show the employee knew, or should have known, the 
conduct was wrong, or performance inadequate AND the 
consequences? 

Å Was employee given time to improve or correct actions? 

Å Have other employees been terminated for the same 
conduct? 

 

 


