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1 Introduction 
 
The expression "termination" in relation to contracts has a number of meanings. In Martech 
International Pty Ltd v Energy World Corporation Ltd1, French J noted:  

In summary the word 'termination' when referring to the discharge of a contract has a variety of 
possible meanings. It may be limited to non-consensual termination by the action of one or other 
party to the contract. It may extend to discharge of the contract by effluxion of time. That is a 
consensual termination in the limited sense that it is part of the agreement from the outset. The 
word may also be construed as applying to a discharge of a contract by agreement or by 
abandonment which may be taken to amount to the same thing. 

The decision whether to terminate a contract presents both commercial and legal risk. 
Modern commercial contracts typically incorporate termination regimes which cover 
default, insolvency and convenience as separate categories. There are specific issues and 
associated risks with each regime and there are always traps for the unwary. Further, it is 
important to consider the relationship between a contractual termination regime and the 
common law principles governing termination. However, as a preliminary matter it is 
important to distinguish between a contract variation and a termination by consent with 
entry into a new contract. This distinction has assumed a more immediate practical 
significance in light of the recent Commonwealth ipso facto legislation which was enacted 
in 2017.  

2 Variation or Termination 
 
As noted by Le Miere J in GB Energy Ltd v Protean Power Pty Ltd2 what purports to be a 
variation may in substance constitute a mutual termination of an existing contract and entry 
into a new contract. In Commissioner of Taxation (Cth) v Sara Lee Household & Body Care 
(Australia) Pty Limited3 the plurality said at 533: 

When the parties to an existing contract enter into a further contract by which they vary the 
original contract, then, by hypothesis, they have made two contracts. For one reason or another, 
it may be material to determine whether the effect of the second contract is to bring an end to the 
first contract and replace it with the second, or whether the effect is to leave the first contract 
standing, subject to the alteration. For example, something may turn upon the place, or the time, 
or the form, of the contract, and it may therefore be necessary to decide whether the original 
contract subsists. 

The distinction between variation and termination (sometimes wrongly referred to as 
rescission) was addressed in the earlier High Court decision in Tallerman and Company 
Pty Limited v Nathan's Merchandise (Victoria) Pty Limited4 where Williams J adopted the 
following passage in the speech of Lord Dunedin in Morris v Baron & Co5 at 25: 

The difference between variation and rescission is a real one, and is tested, to my thinking, by 
this: in the first case there are no such executory clauses in the second arrangement as would 
enable you to sue upon that alone if the first did not exist; in the second you could sue on the 
second arrangement alone, and the first contract is got rid of either by express words to that 
effect, or because, the second dealing with the same subject-matter as the first but in a different 
way, it is impossible that the two should be both performed. When I say you could sue on the 
second alone, that does not exclude cases where the first is used for mere reference, in the same 
way as you may fix a price by a price list, but where the contractual force is to be found in the 
second by itself. 

                                                      
1 [2006] FCA 1004 
2 [2009] WASC 333 
3 (2000) 201 CLR 520 
4 (1957) 98 CLR 93 
5 [1918] AC 1 
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And in Concut Pty Ltd v Worrell6 the plurality having referred to the passage from Sara Lee 
set out above said: 

Their Honours went on to refer to the judgment of Taylor J in Tallerman & Co Pty Ltd v Nathan's 
Merchandise (Victoria) Pty Ltd. Taylor J had rejected submissions that (a) "it is impossible by a 
subsequent agreement, merely, to vary or modify an existing contract" and (b) "[an] agreement 
which purports to vary an existing contract operates ... first of all to abrogate entirely the existing 
contractual relationship and, then, to reinstate the terms of the old contract as varied or modified 
by the new agreement". His Honour, to the contrary, accepted the propositions that (a) the earlier 
contract might be rescinded altogether, the determining factor being the intention of the parties 
disclosed by the later agreement; (b) partial rescission is a variation, not the destruction, of the 
contractual relationship between the parties; and (c) the earlier contract may be varied by way of 
(i) partial rescission with or without the substitution of new terms for those rescinded and (ii) the 
addition of new terms with or without any partial rescission at all. In Tallerman, Kitto J spoke in 
terms which involved acceptance of propositions (a) and (b) as identified above, adding that 
whilst "in strict logic" a variation may be a new contract, "the discharge of an old contract is a 
matter of intention". 

[20] The decision of the majority in the Court of Appeal in the present case appears to involve the 
holding that there was a discharge of the prior contractual relationship between Concut and 
Mr Wells, that the Service Agreement became the exclusive charter of the contractual rights and 
duties of the parties, and that subsisting rights and liabilities under the prior contract, including 
those arising by reason of breach thereof, were compromised or released. However, the text of 
the Service Agreement itself, as well as the surrounding circumstances, indicate that such a 
conclusion would not be in accord with the manifest intention of the parties. 

Ultimately whether an agreement constitutes a variation or a mutual termination and entry 
into a new contract is a question of intention. 

The issue was considered by the Federal Court in BAE Systems Australia Ltd v Cubic 
Defence New Zealand Ltd7. 

The applicant (BAE Systems) sought a declaration that a purported termination for 
convenience of its subcontract with the respondent (Cubic) was unlawful, invalid and a 
breach of the subcontract. 

The subcontract contained the following provision: 

12.3 Termination for Convenience 

12.3.1  in addition to any other rights it has under the Contract, the Prime Contractor 
may terminate the Contract or reduce the scope of the Contract by notifying 
the Subcontractor in writing only where; 

a. it has received a corresponding notice to that effect from the Commonwealth, 
or 

b.  where the Prime Contractor becomes liable for Postponement costs due to a 
postponement event continuing beyond a period of 60 days in accordance 
with clause 6.3b. 

c. where the Prime Contractor has been terminated by the Commonwealth for 
any reason provided for under the Prime Contract. 

On 31 October 2011 the respondent (Cubic) wrote to the applicant and, relevantly said: 

Please be advised that the Commonwealth of Australia has terminated for convenience that 
portion of Prime Contract Number C438921 that includes all Operations Support and 
Maintenance (O/S&M) requirements. Cubic Defence New Zealand (Cubic), in turn, hereby 
terminates for convenience all of the corresponding O/S&M requirements in Contract Number 
SC-BAEAU CTC US (the Contract) pursuant to Contract Clause 12.3.1. This termination for 
convenience is effective as of 29 November 2011. 

                                                      
6 [2000] HCA 64 
7 [2011] FCA 1434 
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In fact what previously occurred between Cubic as Prime Contractor and the 
Commonwealth was entry into a deed encompassing a change proposal and entry into a 
contract based on the ASDEFCON template for the performance of the O/S&M Services. 

The applicant submitted that what the Commonwealth did was agree to a variation or 
amendment of the Prime Contract and as a variation the respondent could not proceed 
under clause 12.3.1 of the Subcontract but was bound to proceed under clause 10 which is 
the variation of contract clause. 

Besanko J in dismissing the applicant's case noted: 

[51] It seems to me that if one looks at the deed solely from the point of view of what the 
Commonwealth was doing under the prime contract then I think it was reducing the scope of the 
prime contract. If one looks at the whole contract including the acquisition phase then the deletion 
of the O and S/M requirements for the future is a reduction in the scope of the contract. Even if 
one simply focuses on what in practical terms remains (that is, O & S/M requirements in the 
future) then a reduction to nil is nevertheless a reduction in the scope of the contract. 

[52] If one looks at the deed more broadly and includes the intimation that the parties will enter 
into an ASDEFCON contract and indeed the entry into the ASDEFCON contract, I think a similar 
result follows. It does not seem to me to fit neatly into either a variation by consent or a 
termination by consent. It is not a variation by consent because a new free-standing contract (that 
is, the ASDEFCON contract) comes into existence which forms the entire basis of the parties' 
contractual relationship as to future O and S/M requirements. It is not a termination by consent 
because the prime contract continues minus O and S/M requirements to be performed in the 
future. Nevertheless, the contract in cl 12.3.1 is the prime contract and I am satisfied that there 
has been a reduction in the scope of that contract. That contract has been reduced in scope by 
the deletion of the O and S/M requirements to be performed in the future. 

[53] I turn now to the effect of the respondent's letter to the applicant dated 31 October 2011. The 
letter refers to the Commonwealth terminating for convenience that portion of the prime contract 
"that includes all Operations Support and Maintenance (O/S & M) requirements" and the 
respondent in turn terminating for convenience "all of the corresponding O/S & M requirements" 
in the subcontract. I do not think that the fact that the deed does not use that precise language 
means that there is not the necessary correspondence between the Commonwealth's acts under 
the prime contract and the respondent's acts under the subcontract. It seems to me that it is the 
substance of what occurred which matters and that the substance of what occurred was the same 
under both contracts. Furthermore, I do not think that the respondent failed to pass on to the 
applicant the reduced scope of the contract. As I have already said, the reduced scope of the 
respondent's contract with the Commonwealth (that is, the prime contract) was a contract minus 
the O & S/M requirements to be performed in the future. 

The issue was addressed by the New South Wales Court of Appeal in Hillam v Iacullo8 and 
by the Court of Appeal of Victoria in Balanced Securities Limited v Dumayne Property 
Group Pty Ltd9. 

The facts and legal conclusion in Hillam v Iacullo were summarised by the Court of Appeal 
of Victoria in Balanced Securities as follows: 

68 Hillam v Iacullo concerned loan agreements. Two lenders and a borrower entered into three 
successive loan agreements. The primary judge held that the lenders had failed to perform their 
obligations under the third loan agreement and accordingly could not insist upon a payment that 
was due under that agreement. The judge held, however, that the second loan agreement had 
remained on foot and the lenders were entitled to a payment under that agreement. 

69 The judgment of the New South Wales Court of Appeal was delivered by Leeming JA, with 
whom Basten and Ward JJA agreed. 

70 The parties in Hillam v Iacullo had characterised, or mischaracterised, the relevant issue as 
being one of novation. Leeming JA reviewed the historical position and said the relevant issue 
was whether the parties had agreed by implication that their rights and obligations under the 
second loan agreement were wholly discharged and replaced by the third loan agreement, or 
whether the third loan agreement had merely varied those rights leaving the parties with the 
ability to enforce the second loan agreement. Leeming JA cited and relied upon FCT v Sara Lee, 
Concut v Worrell and Tallerman & Co Pty Ltd v Nathan’s Merchandise (Victoria) Pty Ltd 

                                                      
8 (2015) 90 NSWLR 422 
9 [2017] VSCA 61 
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(‘Tallerman’). He concluded that the relevant issue turned on ‘discerning the (objective) intention 
of the parties’. 

71 The critical factor in determining that issue in Hillam v Iacullo was the fact that the third loan 
agreement expressly dealt with the very same advances for which provision had been made in 
the second loan agreement. The second loan agreement had to be treated as being discharged 
because the third agreement dealt with the same subject matter but in a different way and it was 
impossible that both should be performed. This conclusion was reached by consideration of the 
terms of the two agreements. 

Having reviewed the relevant authorities the Court summarised the applicable principles as 
follows: 

78 From these authorities, the following relevant principles emerge: 

(1) The relevant issue is whether the subsequent agreement amends the earlier agreement 
or brings it to an end and replaces it (FCT v Sara Lee). 

(2) The earlier agreement may be brought to an end either expressly or by implication 
(Tallerman and FCT v Sara Lee). 

(3) The issue is to be resolved by ascertaining the manifest intention of the parties (FCT v 
Sara Lee and Concut v Worrell). 

(4) The manifest intention of the parties is to be ascertained objectively by the construction 
of the subsequent agreement, having regard to the relevant context of that agreement 
where it is permissible to do so in accordance with the ordinary principles of contractual 
construction (Concut v Worrell, Hillam v Iacullo, Schreuders v Grandiflora). 

(5) A potentially critical factor militating in favour of a conclusion that the manifest intention 
of the parties, objectively ascertained, was to bring the earlier agreement to an end and 
replace it, is where the terms of the two relevant agreements deal with the same subject 
matter in different and inconsistent ways (Hillam v Iacullo). 

3 Termination of a contract at Common Law 

3.1 The termination process 

Termination should be contrasted with and kept distinct from rescission, which involves a 
return to the status quo prior to entry into the relevant contract. The taxonomy is often 
confused including by the Courts. 

The effect of a contractual termination was authoritatively explained by Dixon J in 
McDonald v Lascelles Ltd10.  His Honour said at 476-7: 

When a party to a simple contract, upon a breach by the other contracting party of a condition of 
the contract, elects to treat the contract is no longer binding upon him, the contract is not 
rescinded as from the beginning.  Both parties are discharged from the further performance of the 
contract, but rights are not divested or discharged which have already been unconditionally 
acquired.  Rights and obligations which arise from the partial execution of the contract and 
causes of action which have accrued from its breach alike continue unaffected…when a contract, 
which is not void or voidable at more, or liable to be set aside in equity, is dissolved at the 
election of one party because the other had not observed an essential conditional or has 
committed a breach going to its root, the contract is determined so far as it is executory only and 
the party in default is liable for damages for its breach. 

The preservation of accrued rights and obligations following a termination is however, 
subject to the contrary intention of the parties.  This point arose in the recent decision of 
Abadee DCJ in Advanced National Services v Daintree Contractors11.  The case involved a 
Contractor Agreement under which ANS was to provide cleaning services to clients of DC 
in consideration for payment by DC to ANS.  Clause 4.5 provided as follows: 

                                                      
10 (1933) 48 CLR 457 
11 [2019] NSWDC 77 
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Should the contractor assign or subcontract all or part of this contract, the Principal will consider 
this to be a fundamental breach of the contract and the Principal may terminate the contract 
immediately without notice and with no obligation to compensate the Contractor from the date. 

DC terminated the contract upon discovery that ANS had subcontracted a substantial 
portion of the performance in breach of clause 4.5.  A question arose whether ANS was 
entitled to recover the amount of unpaid invoices for services performed prior to 
termination.  ANS relied on the Dixon J formulation in support.  In rejecting the claim 
Abadee DCJ said: 

184 However, the principle is subject to the parties’ intention, as revealed by the proper 
construction of the contract (Westralian Farmers Ltd v Commonwealth Agricultural 
Service Engineers Ltd (1936) 54 CLR 361 at 379).  Here, the language of clause 4.5 is 
such as to make it clear, subject to a qualification are referred to below, that from the 
point of valid termination, DC was under no obligation to “compensate” from that date.  
That word could only make sense if it was to be interpreted as meaning no obligation to 
pay for invoices reflecting past work performed in breach of ANS obligation (relevantly 
not to use sub-contracted labour without written approval).  It does not mean no 
obligation to pay for any further work performed by ANS even after the right to terminate 
has been executed by DC. 

3.2 Basis for termination at common law 
 
As enunciated by the High Court in Koompahtoo Local Aboriginal Land Council v Sanpine 
Pty Ltd12 there are three circumstances at common law in which a party may elect to 
terminate a contract. They are breach of an essential term, fundamental breach of an 
intermediate term and repudiation. 

In Sharjade Pty Ltd v Commonwealth of Australia13, the New South Wales Court of Appeal 
restated the circumstances in somewhat different language although nevertheless 
consistent with the formulation in Koompahtoo. Hodgson JA noted: 

[46] Broadly, a party to a contract can terminate it for breach and the other party where: 

(a) the contract itself provides that, if the breach in question occurs, the terminating party 
can terminate the contract; or 

(b) the breach deprives the terminating party of substantial performance of the contract; or 

(c) there is "anticipatory breach", that is, the conveying (or in some circumstances the 
existence) of an unwillingness or inability to render substantial performance of the 
contract. 

3.3 Breach of an Essential Term 
 
The High Court in Koompahtoo identified two circumstances in which non-performance of 
an obligation by one party may entitle the other to terminate. Repudiation although 
involving non-performance is placed in a separate category. 

As the majority (Gleeson CJ, Gummow, Heydon and Crennan JJ) noted: 

[47] The first is where the obligation with which there has been a failure to comply has been 
agreed by the contracting parties to be essential. Such an obligation is sometimes described as a 
condition. 

Their Honours concluded: 
 
[49]  The second relevant circumstance is where there has been a sufficiently serious breach of a non-
essential term. 

I will return later to the second circumstance. 

                                                      
12 (2007) 233 CLR 115 
13 [2009] NSWCA 373 
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In relation to the concept of essentiality the majority noted: 

[47] The widespread statutory adoption of the distinction between conditions and warranties, or 
essential and inessential terms, is an established part of the background against which the 
common law has developed. 

The expression "condition" is conventionally understood in the taxonomy of contractual 
stipulations as referring to an essential or fundamental term of a contract. However, the 
House of Lords in L. Schuler AG v Wickman Machine Tools Sales Ltd14 demonstrated that 
the identification of a stipulation as a condition does not always carry the inference of 
essentiality. The ultimate characterisation of a stipulation depends on the intention of the 
parties to be gathered from the contract as a whole and the surrounding circumstances. 

Contracting parties are free to provide that any contractual stipulation may be specified to 
be essential with any breach, however slight, giving rise to an immediate right to terminate. 
Gibbs CJ in Shevill v Builders Licensing Board15, in considering the status of a rental 
covenant in a lease, noted this point in the following passage in his reasons for judgment at 
627: 

It is clear that a covenant to pay rent in advance at specified times would not, without more, be a 
fundamental or essential term having the effect that any failure, however slight, to make payment 
at the specified times would entitle the lessor to terminate the lease. However, the parties to a 
contract may stipulate that a term will be treated as having a fundamental character although in 
itself it may seem of little importance and effect must be given to any such agreement ... in other 
words, a right to forfeit the lease might arise "in the case of any breach of covenant however 
trifling, if the parties had agreed that a breach of that covenant should create a forfeiture" ... 

On this theme the High Court (comprising Gleeson CJ, Kirby, Heydon, Crennan and Kiefel 
JJ) in Gumland Property Holdings Pty Ltd v Duffy Bros Fruit Market (Campbelltown) Pty 
Ltd16 noted: 

[58] Under general contractual principles, an innocent promisee can terminate the contract, and 
recover loss of bargain damages, where there is repudiation, or a fundamental breach, or a 
breach of condition - i.e. a breach of an essential term. And under these principles it is possible 
by express provision in the contract to make a term a condition, even if it would not be so in the 
absence of such a provision - not only in order to support a power to terminate the contract, which 
the Lessee concedes, but also to support a power to recover loss of bargain damages. No 
convincing reason was given to explain why the former outcome was sound in law but the latter 
was not. 

In circumstances where a contract is silent as to the particular status of a stipulation, the 
plurality in Koompahtoo confirmed as the appropriate test the formulation by Jordan CJ in 
Tramways Advertising Pty Ltd v Lunar Park (NSW) Ltd17. This test has been cited and 
relied upon in numerous Australian cases and has long been considered an authoritative 
exposition. Jordan CJ expressed the test as follows: 

The test of essentiality is whether it appears from the general nature of the contract considered 
as a whole, or from some particular term or terms, that the promise is of such importance to the 
promisee that he would not have entered into the contract unless he had been assured of a strict 
or a substantial performance of the promise, as the case may be, and that this ought to have 
been apparent to the promisor. If the innocent party would not have entered into the contract 
unless assured of a strict and literal performance of the promise, he may in general treat himself 
as discharged upon any breach of the promise, however slight. 

This approach was confirmed by the High Court in DTR Nominees Pty Ltd v Mona Homes 
Pty Ltd18 Stephen, Mason and Jacobs JJ in a joint judgment observed at 431: 

This statement of the law, which was approved in Associated Newspapers Ltd v Bancks, 
emphasises that the quality of essentiality depends for its existence on a judgment which is made 
of the general nature of the contract and its particular provisions, a judgment which takes close 

                                                      
14 [1973] 2 All ER 39 
15 (1982) 149 CLR 620 
16 (2008) 234 CLR 237 
17 (1938) 38 SR (NSW) 632 at 641-642 
18 (1978) 138 CLR 423 
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account of the importance which the parties have attached to the provision as evidenced by the 
contract itself as applied to the surrounding circumstances. 

A illustration of the process is provided by the decision of the Queensland Court of Appeal 
in Gough v South Sky Investments Pty Ltd19. 

The appellants were purchasers of proposed lots in a community titles scheme to be 
registered in respect of tower one of a twin tower development described as 'The Oracle' at 
Broadbeach. Prior to the due date for completion the purchasers were notified that 'The 
Oracle' would be branded 'Peppers Broadbeach' and would be the flagship Peppers Hotel. 
The respondent provided various disclosure statements to the appellant pursuant to s 213 
of the Body Corporate and Community Management Act 1997 in which the following 
statement appeared: 

South Sky is proposing to construct a high rise building at the Location to create a strata title 
development to be known as Oracle. 

The appellants purported to terminate their contract by letter dated 13 October 2010. 

In seeking a declaration that their respective contracts had been validly cancelled the 
appellants relying on the Jordan test argued that the identity of the development was an 
essential term of the contract entitling them to immediately terminate on breach. 

The primary judge held20: 

The subject matter of the contract is a proposed lot in a residential tower. The failure to provide 
the relevant lot in a tower known as The Oracle does not indicate an intention not to provide at 
settlement the subject matter of the contract or something substantially different from that for 
which the [appellants] contracted. The unwillingness or inability to perform the term that provided 
for the tower itself to be known as The Oracle (as well as being part of a development described 
as The Oracle) would not convey to a reasonable person, in the situation of the [appellants], 
renunciation either of the contract as a whole or of a fundamental obligation under it. 

Muir JA (Margaret McMurdo P and Margaret Wilson J agreeing) in dismissing the appeal 
noted: 

[34] As the respondent submitted, the name The Oracle was not pleaded to have, and was found 
not to have, any content or significance independent of the subject matter of the contracts. There 
was no suggestion in the evidence which the primary judge accepted that The Oracle was a 
name which carried with it any particular attraction for purchasers or that the failure to use it 
exclusively or predominantly to identify Tower 1 would result in any detriment to the appellants. 

[35] There is little, if anything, in the primary judge's findings which would support the finding of a 
contractual intention that a term that Tower 1 and/or the development be known as The Oracle 
was essential or one which would give rise to a right of termination in the event of a sufficiently 
serious breach. 

[36] The findings, which with respect were justified on the evidence, support the contrary 
conclusion. The mere fact that a development is given a name and that name is used in 
promotional and contractual documentation says little, if anything, about whether there is to be 
found in the contract an implied promise that the name will be used in respect of the completed 
building. Developments such as The Oracle are invariably given a name by the developer for the 
purposes of identification in marketing. If the name had commercial Significance, for example 
signifying an association with a nationally or internationally recognised hotel or apartment or 
resort brand, one would expect to see provisions in contracts for the sale of apartments in the 
development relating to rights in respect of the retention and use of the name. 

[39] Putting aside for the moment the effect of any warranty deemed to exist by s 216 of the Act, 
there is little support for the conclusion that, in addition to the role played by the Oracle name in 
identifying the apartments to be sold and purchased, there was also a promise by the vendor that 
Tower 1 be known or described as The Oracle at the date of completion. If such a promise 
existed, it needed to be inferred and the inference, if it could be drawn, was far from obvious. 

                                                      
19 [2012] QCA 161 
20 [2011] QSC 361 at [204]-[206] 
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[40] The existence of an obvious commercial explanation for the references to The Oracle in the 
contractual documents is an impediment to the drawing of any such inference. However, there 
are significant indications in the contractual documents which are inconsistent with an intention 
that there be any such promise. One of the most obvious of these is the absence of a promise to 
promote, maintain or even use the name on or in connection with, Tower 1. There is no provision 
in the contracts which requires the use of The Oracle on signage, documents or anything else. 
There is, however, recognition that a letting agent may be engaged and that a lease of part of the 
common property may be granted to the respondent or its nominee. Significantly, there are no 
restrictions in respect of the name under which a letting agent may carry on business and, as the 
respondent pointed out, it was always evident that any manager of the building would be a large 
corporate operator. Such an entity would be likely to trade under a nationally recognised name 
which it would use in relation to its business conducted at Tower 1. 

3.4 Serious breach of an Intermediate Term 
 
The High Court in both The Progressive Mailing House Pty Ltd v Tabali Pty Ltd21 and 
Shevill made specific reference to fundamental breach as a distinct basis for termination. 

In Shevill, Gibbs CJ noted at 626: 

For present purposes, it is immaterial whether repudiation and fundamental breach are treated as 
separate categories, for in either case the innocent party can rescind the contract and recover 
damages to compensate him for the failure to perform the contractual obligations. 

On a similar theme Deane J noted at 55: 

While the distinction between termination for fundamental breach and termination for a breach 
which the parties have agreed in advance would be such as to give rise to a right to terminate is 
not without difficulty ... the majority's reasoning in SheviIl proceeded on an assumption that 
general damages for loss of the lease would have been recoverable if the lessee's failure to pay 
rent had, in the circumstance of that case, constituted repudiation or fundamental breach. The 
present case is in contrast to Shevill in that, as has been said, the tenants breach of covenant 
constituted a fundamental breach of the memorandum of lease. 

I return to the "second relevant circumstance" entitling termination, namely, "a sufficiently 
serious breach of a non-essential term". This type of breach is sometimes confusingly 
referred to in English contractual jurisprudence as "repudiatory breach".  

The starting point for an analysis of this class of breach is the seminal decision of 
Diplock LJ in Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd.22 His Lordship 
having referred to the historical classification of contractual stipulations as either conditions 
or warranties said at 70: 

There are, however, many contractual undertakings of a more complex character which cannot 
be categorised as being" conditions " or " warranties, " if the late nineteenth-century meaning 
adopted in the Sale of Goods Act, 1893, and used by Bowen L.J. in Bentsen v. Taylor, Sons & 
Co. be given to those terms. Of such undertakings all that can be predicated is that some 
breaches will and others will not give rise to an event which will deprive the party not in default of 
substantially the whole benefit which it was intended that he should obtain from the contract; and 
the legal consequences of a breach of such an undertaking, unless provided for expressly in the 
contract, depend upon the nature of the event to which the breach gives rise and do not follow 
automatically from a prior classification of the undertaking as a "condition" or a "warranty". 

In that case, the relevant term was the obligation of the ship owner to provide a seaworthy 
ship under charterparty. As Diplock LJ noted, the shipowners' undertaking to render a 
seaworthy ship has, as a result of numerous decisions as to what can amount to 
"unseaworthiness" became one of the most complex of contractual undertakings. It 
embraces obligations with respect to every part of the hull and machinery, stores and 
equipment, and even the crew of the vessel23. The obligation to provide a seaworthy vessel 
could be breached by the presence of trivial defects which could be easily and rapidly 
remedied, as well as by defects which would inevitably result in the loss of the vessel. For 

                                                      
21 (1985) 157 CLR 17 
22 [1962] 2 QB 26 
23 At p71 
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that reason, the term was neither a condition nor a warranty but rather, what would now be 
described as an "intermediate term".  

The question for decision in Hongkong Fir was whether the owner's breach of the 
seaworthiness obligation leading to multiple delays entitled the charterers to terminate the 
charter party. Diplock LJ explained how the question was to be answered. His Lordship 
said at 72: 

What the judge had to do in the present case, as in any other case where one party to a contract 
relies upon a breach by the other party as giving him a right to elect to rescind the contract, and 
the contract itself makes no express provision as to this, was to look at the events which had 
occurred as a result of the breach at the time at which the charterers purported to rescind the 
charterparty and to decide whether the occurrence of those events deprived the charterers of 
substantially the whole benefit which it was the intention of the parties as expressed in the 
charterparty that the charterers should obtain from the further performance of their own 
contractual undertakings  

… 

The question which the judge had to ask himself was, as he rightly decided, whether or not at the 
date when the charterers purported to rescind the contract, namely, June 6, 1957, or when the 
shipowners purported to accept such rescission, namely, August 8, 1957, the delay which had 
already occurred as a result of the incompetence of the engine-room staff, and the delay which 
was likely to occur in repairing the engines of the vessel and the conduct of the shipowners by 
that date, in taking steps to remedy these two matters, were, when taken together, such as to 
deprive the charterers of substantially the whole benefit which it was the intention of the parties 
they should obtain from further use of the vessel under the charterparty 

In Telford Homes (Creekside) Limited v Ampurius Nu Homes Holdings Limited24, 
Lewison LJ in commenting on the later passage (above) in Diplock LJ's judgment said: 

[44] There are three points which emerge from this. First, the task of the court is to look 
at the position as at the date of purported termination of the contract even in a case of 
actual rather than anticipatory breach. Second, in looking at the position at that date, the 
court must take into account any steps taken by the guilty party to remedy accrued 
breaches of contract. Third, the court must also take account of likely future events, 
judged by reference to objective facts as at the date of purported termination. 

Returning to Koompahtoo. 

The plurality having considered Diplock LJ's analysis in Hongkong Fir proceeded to 
characterise the features of a breach sufficiently serious to justify termination by the 
innocent party. The following important statement is made: 

[54] We add that recognition that, at the time a contract is entered into, it may not be possible to 
say that any breach of a particular term will entitle the other party to terminate, but that some 
breaches of the term may be serious enough to have that consequence, was taken up in Ankar. 
Breaches of this kind are sometimes described as "going to the root of the contract", a conclusory 
description that takes account of the nature of the contract and the relationship it creates, the 
nature of the term, the kind and degree of the breach, and the consequences of the breach for 
the other party. Since the corollary of a conclusion that there is no right of termination is likely to 
be that the party not in default is left to rely upon a right to damages, the adequacy of damages 
as a remedy may be a material factor in deciding whether the breach goes to the root of the 
contract. 

The majority then referred to the views of Buckley LJ in the English Court of Appeal 
decision in Decro-Wall International SA v Practitioners in Marketing Ltd25 to elucidate 
further on the nature of a breach "going to the root of the contract". Turning to the relevant 
passage in Buckley LJ's reasons for judgment it is clear that his Lordship was dealing with 
serious breach rather than renunciation in the sense of a refusal to be bound by a contract. 
Buckley LJ stated at 232: 

To constitute repudiation, the threatened breach must be such as to deprive the injured party of a 
substantial part of the benefit to which he is entitled under the contract. The measure of the 

                                                      
24 [2013] EWCA Civ 577 
25 [1971] 2 All ER 216 
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necessary degree of substantiality has been expressed in a variety of ways in the cases. It has 
been said that the breach must be of an essential term, or of a fundamental term of the contract, 
or it must go to the root of the contract. Various tests have been suggested ... I venture to put the 
test in my own words as follows: will the consequences of the breach be such that it would be 
unfair to the injured party to hold them to the contract and leave him to the remedy in damages as 
and when a breach or breaches may occur? If this would be so, then a repudiation has taken 
place. (emphasis added) 

It is noteworthy that the test adopted by Diplock LJ was predicated upon deprivation of 
"substantially the whole benefit" in contrast to Buckley LJ's formulation being deprivation of 
"a substantial part of the benefit". Is there any significant difference? 

In Telford Homes, Lewison LJ noted that the authorities had adopted the Diplock LJ test. 
Significantly, in reference to this test his Lordship said "This sets the bar high". Finally on 
this point Lewison LJ said: 

[49] On the face of it therefore there is a tension between the test of deprivation of "substantially 
the whole benefit" (Diplock LJ) and "a substantial part of the benefit" (Buckley LJ). In Federal 
Commerce & Navigation Co Ltd v Molena Alpha Inc (The Nanfri) [1979] AC 757 Lord Wilberforce 
quoted a number of different formulations of the test (including those of Diplock LJ and Buckley 
LJ) and said:  

"The difference in expression between these two last formulations does not, in my 
opinion, reflect a divergence of principle, but arises from and is related to the 
particular contract under consideration: they represent, in other words, applications 
to different contracts, of the common principle that, to amount to repudiation a 
breach must go to the root of the contract." 

McKerracher J in Fig Tree Developments Ltd v Australian Property Custodian Holdings 
Ltd26, considered the basis of termination for breach of an intermediate term in light of 
Koompahtoo and noted: 

[169] While the ordinary remedy for breach of contract is an award in damages, a sufficiently 
serious breach may entitle termination. The answer to whether there has been repudiation by a 
sufficiently serious breach of a non-essential term may be influenced by whether the breach will 
give rise to an event which will deprive the party not in default of substantially the whole benefit 
which it was intended that he or she should obtain from the contract. Identification of the benefit is 
therefore important. It is to be considered in light of the language of the contract and the 
circumstances in which the parties contracted. 

It is noteworthy that his Honour used the expression repudiation in the sense of serious 
breach thus highlighting the very point made by the High Court in Koompahtoo relating to 
confusion in the taxonomy. 

The Western Australia Court of Appeal in Attorney-General of Botswana v Aussie Diamond 
Products Pty Ltd [No 2]27 referred to the evolution of the intermediate term in Australian 
law. Martin CJ lucidly set out the background and development of the relevant principles. I 
set out the key passages in his Honour's reasons for judgment: 

[73] ... The legal principles relevant to this case are those which relate to the right of an innocent 
party to terminate a contract by reason of the other party's breach. 

[74] Contemporary principles of Australian law on that topic can be traced to the celebrated 
decision of the Court of Appeal of England and Wales in Hong Kong Fir Shipping Co Ltd v 
Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26 and in particular to the principles enunciated by Lord 
Justice Diplock (as his Lordship then was). His Lordship referred to the historical classification of 
contractual terms into two separate categories; "conditions", breach of which relieved the 
innocent party of the obligations of future performance, and "warranties", breach of which does 
not relieve the innocent party of the obligation to perform in the future. Diplock LJ noted the 
tendency of lawyers to speak of this classification of contractual terms as if it was comprehensive; 
partly for historical reasons, and partly because the classification had been adopted in the English 
Sale of Goods Act 1893 (UK) (upon which the Act is based) in the classification of terms implied 
into contracts for the sale of goods (69). However, at common law it is not possible to 
exhaustively allocate all contractual terms to one or other category of "condition" or "warranty", 
such that the effect of all breaches on the future obligations of performance can be foretold… 
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[76] The principles enunciated by Diplock LJ were unequivocally adopted by a majority of the 
High Court of Australia in Koompahtoo, [49]-[51]. As the plurality (Gleeson CJ, Gummow, Heydon 
and Crennan JJ) observed, in Hong Kong Fir Shipping, Diplock LJ had enunciated a legal 
principle which encouraged contractual performance and favoured restriction of the right to 
terminate to cases where breach occasions serious prejudice, albeit at the expense of certainty of 
outcome which would flow from a rigid classification of contractual terms [50]. The plurality 
adopted the following passage from Treitel GH, The Law of Contract (11th ed, 2003) 797: 

[T]he policy of leaning in favour of classifying stipulations as intermediate terms can be 
said to promote the interests of justice by preventing the injured party from rescinding 
on grounds that are technical or unmeritorious. 

[77] So, in the case of intermediate or innominate terms, the consequences of any particular 
breach, and in particular, the question of whether the breach entitles the innocent party to 
terminate, will depend upon an assessment of whether the breach goes to the root of the contract 
"such as to deprive the injured party of a substantial part of the benefit to which he is entitled 
under the contract" (Decro-Wall International SA v Practitioners in Marketing Ltd [1971] 1 WLR 
361 at 380 (Buckley LJ), cited with approval by the plurality in Koompahtoo, [55]). 

The plurality in Koompahtoo noted that Diplock LJ in Hongkong Fir enunciated a legal 
principle which encouraged contractual performance and favoured restriction of the right to 
terminate to cases where breach occasions serious prejudice, albeit at the expense of 
certainty of outcome which would flow from a rigid classification of contractual terms. The 
plurality adopted the following passage from Treitel GH, The Law of Contract (11th ed, 
2003) 797: 

[T]he policy of leaning in favour of classifying stipulations as intermediate terms can be said to 
promote the interests of justice by preventing the injured party from rescinding on grounds that 
are technical or unmeritorious. 

So, in the case of intermediate or innominate terms, the consequences of any particular 
breach, and in particular, the question of whether the breach entitles the innocent party to 
terminate, will depend upon an assessment of whether the breach goes to the root of the 
contract. 

It is noteworthy, however, that the adoption of the intermediate term concept in Australian 
law is not without its critics. Significantly, in Koompahtoo Kirby J noted at 156: 

The joint reasons suggest that an "intermediate" term will have been breached where default in 
respect of a non-essential term is so significant as to go "to the root of the contract", a very 
imprecise and apparently self-justifying notion. Whether a breach goes "to the root of the 
contract" is said to depend upon "the nature of the contract and the relationship it creates, the 
nature of the term, the kind and degree of the breach, and the consequences of the breach" as 
well as whether or not damages would provide appropriate relief in the circumstances. Of 
paramount importance is the "construction of the contract" itself. 

Respectfully, I disagree with this approach. If the classification of a contractual term as 
"intermediate" is nothing more than a function of ex post facto evaluation of the seriousness of 
the breach in all of the circumstances then the label itself is meaningless. It is not assigned on the 
basis of characteristics internal to, or inherent in, a particular term, as the joint reasons 
themselves acknowledge. Rather, it is imposed retrospectively, in consequence of the application 
of the judicial process. Effectively, there is no basis, and certainly no clear or predictable basis, 
for separating "intermediate" terms from the general corpus of "nonessential" terms or 
"warranties" prior to adjudication in a court. 

Finally, Warren CJ in Forklift Engineering Australia Pty Ltd v Powerlift (Nissan) Pty Ltd28 
referred to "fundamental breach" as a concept known to the law of contract as opposed to, 
for example, the expression "material breach" which her Honour regarded as a concept 
unknown to the law of contract. 

Bringing these strands of authority together it would appear that the following propositions 
can be supported: 

(a) the expression fundamental breach is a legal term of art. It is distinct from 
repudiation and focusses on performance and not on the intention to perform; 
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(b) in light of the decisions in Koompahtoo and Gumland, a fundamental breach is 
either a breach of an essential term or a breach of an intermediate or innominate 
term (that is, a term in respect of which there may be serious or trivial breaches), 
which attracts a termination right; and 

(c) a breach will constitute a fundamental breach of an innominate term if it "goes to 
the root of the contract" in the sense that the effect of the breach is to deprive the 
innocent party of a substantial part of the benefit which it was contemplated that 
that party would receive under the contract. 

3.5 Repudiation 
 
As the majority in Koompahtoo noted: 

The term repudiation is used in different senses. 

The point was also made by Gibbs CJ in Shevill. His Honour said at 625: 

As Lord Wright pointed out in Heyman v Darwins Ltd repudiation is an ambiguous word and is 
used in various senses. We are of course concerned only with the case in which it is admitted 
that there was a valid and binding contract. Such a contract may be repudiated if one party 
renounces his liabilities under it - if he evinces an intention no longer to be bound by the contract 
or shows that he intends to fulfil the contract only in a manner substantially inconsistent with his 
obligations and not in any other way ... 

His Honour goes on to note at 626: 

However, if one party, although wishing to perform the contract, proves himself unable to do so, 
his default in performance will give the other party a right to rescind the contract, if the breach 
goes "so much to the root of the contract that it makes further commercial performance of the 
contract, impossible” ... There is high authority for treating such cases as a form of repudiation of 
the contract ... 

Ambiguity in the word repudiation is exemplified by the following passage in the judgment 
of Megaw LJ in Bunge Corporation v Tradax SA29 at 537: 

... it is clear law, reaffirmed by the House of Lords since Hong Kong Fir was decided, that where 
there has been a breach of a condition the innocent party is entitled to a elect whether or not to 
treat the contracts as repudiated. 

In this passage Megaw LJ treats breach of condition as a form of repudiation. Clearly, 
failure to perform an essential term may be evidence of an intention to be no longer bound 
by the subject contract. However, repudiation as originally contemplated had, as its focus, 
conduct occurring in anticipation of performance. 

In light of this ambiguity the majority in Koompahtoo propose that the word renunciation be 
used to describe the more familiar and orthodox concept of repudiation. 

Turning then to the elements of repudiation in the sense of renunciation. In GEC Marconi 
Systems Pty Ltd V BHP Information Technology Pty Ltd30, Finn J summarised the key 
principles in the following series of propositions: 

(i) A party will have repudiated a contract if, by words or conduct, it evinces an intention no 
longer to be bound by it or if that party shows it intends to fulfil the contract only in a 
manner substantially inconsistent with its obligations and not in any other way: Shevill v 
Builders Licensing Board (1982) 149 CLR 620 at 625-626; Laurinda Pty Ltd v Capalaba 
Park Shopping Centre Pty Ltd (1989) 166 CLR 623. 

(ii) The party's conduct is to be judged objectively by reference to the effect it would be 
reasonably calculated to have upon a reasonable person: Laurinda Pty Ltd v Capalaba 
Park Shopping Centre Pty Ltd at 658; Satellite Estate Pty Ltd v Jaquet (1968) 71 SR 
(NW) 126 at 150. 
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(iii)  A party that acts on a genuine but erroneous view of its obligations under the contract 
will not for that reason alone have repudiated it. That party may still be willing to perform 
the contract according to its tenor; to recognise its heresy; or to accept an authoritative 
exposition of the contract: DTR Nominee Pty Ltd v Mona Homes Fry Ltd (1978) 138 
CLR423 at 431-432; Woodar Investment Development Ltd v Wimpey Construction UK 
Ltd [1980] 1 WLR277. But persistence in an untenable construction will ordinarily be 
regarded as a repudiatory: Summers v Commonwealth (1918) 25 CLR144 at 152; and 
see Chitty on Contracts, vol 1 para 25-018. 

It is also important to note that both the Australian and English courts emphasise that 
repudiation is a serious conclusion and not to be lightly inferred. 

There is clearly a significant legal risk in relying upon repudiation as a basis for termination, 
since the existence of the relevant intention is assessed ex post facto. The circumstances 
may present some uncertainty as to whether a court will ultimately determine that the 
intention relied upon was in fact repudiatory. There is also an obvious risk in relying upon 
evidence of intention based upon a series of relatively minor breaches, although the courts 
have made it clear that a history of defective performance may well constitute sufficient 
evidence of repudiation. A party relying upon a repudiation, even though acting in good 
faith, may be held to have wrongfully repudiated if it is later established that the conduct 
relied upon was not in fact repudiatory. 

One of the issues which has on occasions occupied the attention of the courts is whether a 
party can be considered to have repudiated his or her contractual obligations while at the 
same time purporting to rely on specific provisions of the contract. This situation may arise 
where, for example, a party seeks to rely upon the power of termination in circumstances 
where the existence of the power is questionable. Accordingly, where a party insists on an 
unsustainable interpretation of the contract to support a right of termination and is not 
prepared to depart from that construction, even in the face of an authoritative exposition of 
the correct interpretation, may be held to have repudiated the contract. In this context 
reference should also be made to the decision of the Supreme Court of Queensland in 
Inverstanley Holdings Pty Ltd v South East Qld Water Corp Ltd31. 

The Court of Appeal of Victoria considered this issue in some detail in Sopov v Kane 
Constructions Pty Ltd32 and more recently by the New South Wales Supreme Court in 
NSW Rifle Association Inc v Commonwealth33, Maxwell P and Kellam JA in their joint 
judgment in Sopov, having reviewed the authorities, summarised the legal position as 
follows: 

1.  For party A merely to assert, or argue for, a wrong interpretation of the 
contract will usually not be enough to justify party B drawing an inference of 
repudiation. The reason for this is that party A may be: 

Willing to perform the contract according to its tenor. He may be 
willing to recognise his heresy once the true doctrine is enunciated 
or he may be willing to accept an authoritative exposition of the 
correct interpretation. In either event an intention to repudiate the 
contract could not be attributed to him.34 

Thus the inference of repudiation should not readily be drawn where, for 
example - 

(a) party A makes "contentious observations in the course of 
discussions or arguments"; or 

(b) party A's conduct amounts to engaging in "a bona fide dispute as to 
the true construction of a contract expressed in terms which are by 
no means clear". 

                                                      
31 [2004] QSC 201 
32 [2007] VSCA 257 
33 [2012] NSWSC 818 
34 DTR Nominees (1978) 138 CLR 423, 432 (Stephen, Mason and Jacobs JJ) 



 

 
APAC-#89913926-v1 14 © Norton Rose Fulbright Australia 
 

2.  The inference of repudiation can more readily be drawn when the 
interpretation relied on by party A is clearly or obviously untenable and party A 
- 

(a)  acts (or threatens to act) unilaterally on the basis of the 
interpretation; or 

(b)  persists in the interpretation in the face of communications from 
party B pointing out the error. 

More recently, in Harold R Finger & Co Pty Ltd v Karellas Investments Pty Ltd35, Robb J 
examined the nature of repudiation and the process for determining whether particular 
conduct is repudiatory.  Relevantly, his Honour said:  

[354] Sight should not be lost of the fact that the rule that the court looks to how a reasonable person in 
the position of the innocent party would view the allegedly repudiatory conduct is based upon a 
foundation that requires that "a reasonable man could hardly draw any other inference than that" the 
conduct was repudiatory. 

[355] I do not think that the members of the High Court in Koompahtoo or Kunc J in Southern Cross 
Autoglass intended by their simplified expression of the rule to exclude the requirement suggested by 
earlier authority that the reasonable person confronted by the conduct said to be repudiatory must be 
satisfied that it does constitute a repudiation of the contract in a clear and unequivocal way. 

[358]  The question whether conduct is repudiatory is one of law that is decided upon an analysis of all 
of the relevant facts. It is not answered by asking whether it was in fact reasonable for the party 
confronted by the conduct to treat it as constituting a repudiation of the contract. The court does not ask 
whether the conduct falls within a range that reasonable persons could consider to be repudiatory. The 
court does not ask itself whether on the balance of probabilities the conduct was a repudiation of the 
contractual obligations, as that would be an approach suitable only for the determination of a question 
of fact. The reasonable person who is the subject of the test is a conceptual construct that, in a manner 
common to the law, is assumed to exist to guide the court itself to make the determination of whether 
the conduct sufficiently manifests the intention no longer to be bound by the contract, or to fulfil it only in 
a manner substantially inconsistent with the party's obligations, and not in any other way. 

3.6 Delay and repudiation 
 
The leading High Court authority on the significance of delay in contract performance is 
Laurinda Pty Ltd v Capalaba Park Shopping Centre Pty Ltd36.   

I turn to the facts.   

On 31 October 1985, the parties entered into an agreement for lease.  Laurinda was the 
lessee and entered into possession of the subject premises (a shop in a shopping centre 
owned by Capalaba) on or about 3 December 1985.   

On 14 March 1986, Laurinda, through a firm of accountants acting on its behalf, wrote to 
Capalaba noting that a request for delivery of a lease in registerable form had not been 
complied with.   

On 25 March 1986, Capalaba's solicitor's replied stating that the lease documents had 
been forwarded to Melbourne for execution by the lessor.  They further stated that they 
would provide Laurinda with its stamped part of the documents as soon as they were able.   

Subsequently on 21 August 1986 the appellants’ solicitors wrote to Capalaba's solicitors.  
After stating that the appellants were concerned that the lease had not been registered 
despite the fact that the documentation had been executed and should have been 
completed over 10 months before, the letter continued: 

It is clearly of critical importance to our clients that the lease be registered immediately to 
safeguard their rights of tenure. 

To that end our clients have already paid to your firm on 6 January this year sufficient funds to 
allow registration of the lease to be effected by your client. 
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In such circumstances, and in view of the unexplained and lengthy delay, it appears reasonable 
that our clients require your client to complete registration within 14 days from the date hereof. 

If the registration is not completed within that time then our clients naturally reserve their rights in 
respect of your client's default. 

On 3 September, Capalaba's solicitors responded that they had referred the letter to their 
client for instructions.  Then, on 5 September, Laurinda's solicitors wrote to Capalaba's 
solicitors in the following terms:  

In the circumstances, this failure to respond adequately in the time limit by our letter of 21 August 
1986 can only be treated as a repudiation of the implied undertaking by your client to secure 
registration of the lease within a reasonable period. 

On 5 September 1986, Laurinda vacated the premises and subsequently commenced an 
action for a declaration that the lease had been validly determined and for damages and 
interest.    

In discussing the nature of repudiation, Mason CJ said at 634:  

There is a difference between evincing an intention to carry out a contract only if and when it suits 
the party to do so and evincing an intention to carry out a contract as and when it suits the party 
to do so. In the first case the party intends not to carry out the contract at all in the event that it 
does not suit him. In the second case the party intends to carry out the contract, but only to carry 
it out as and when it suits him. It is much easier to say of the first than of the second case that the 
party has evinced an intention no longer to be bound by the contract or to fulfil it only in a manner 
substantially inconsistent with his obligations and not in any other way. But the outcome in the 
second case will depend upon its particular circumstances, including the terms of the contract. In 
some situations the intention to carry out the contract as and when it suits the party may be taken 
to such lengths that it amounts to an intention to fulfil the contract only in a manner substantially 
inconsistent with the party's obligations and not in any other way.   

His Honour concluded at 636:  

If for the moment we put to one side the question whether the letter of 21 August 1986 validly 
fixed a time for registration of the lease, this correspondence demonstrates an attitude on the part 
of Capalaba which was not only dilatory but also cavalier and recalcitrant. Capalaba was remiss 
in failing to respond in a more positive way to the appellants’ requests, especially after the letter 
of 21 August … Moreover, in the face of the letter of 21 August 1986, Capalaba's solicitors only 
say on 3 September that they have referred the letter for instructions. And this correspondence 
needs to be read in the light of Capalaba's failure to take steps to obtain the mortgagee's consent 
to the lease, to complete the lease in accordance with cl 6.2 and to make arrangements for 
stamping the lease. Although the matter is finely balanced, the unjustified delay on the part of 
Capalaba between March and 3 September 1986, accompanied by incorrect statements and 
unfulfilled assurances sustained the inference of repudiation drawn by Connolly J… 

Deane and Dawson JJ in their joint reasons said at 658:  

In the present case, the alleged repudiation by the lessor was of the fundamental obligation to 
produce a lease of the subject premises in registrable form. Clearly, there was unreasonable 
delay on the part of the lessor in the performance of that obligation. That delay was deliberate 
and was for the lessor's own commercial purposes. Its significance, from the viewpoint of a 
reasonable person in the position of the lessee, was heightened by an absence of explanation in 
the face of the lessee's requests and complaints and by the dishonouring of assurances given as 
to future conduct…It is not necessary for repudiation of a contract that the repudiator make plain 
that he will never perform his contractual obligations at all. What Lord Dunedin described 
(Forslind, at 190) as the assumption of “a shilly-shallying attitude in regard to the contract” and 
what Lord Shaw of Dunfermline (ibid, at 192) called “procrastination … persistently practised” 
can, in some circumstances, reach the stage of repudiation even though accompanied by 
assurances of ultimate performance at some future time… 

3.7 Summary of key propositions 
 
In summary, the Australian cases establish the following propositions:  

(a) whether the conduct of a contracting party is repudiatory is highly fact sensitive;  
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(b) repudiatory conduct is conduct which manifests an intention by a party either to be 

no longer bound by the contract or only to the perform it in a manner substantially 

inconsistent with the party's obligations;  

(c) the test of intention is objective;  

(d) a conclusion that conduct is repudiatory will not be lightly drawn by the courts;  

(e) the evidence must establish the existence of the relevant intention in a clear and 

unequivocal way with the onus resting on the party asserting repudiation to 

establish the existence of the intention.   

3.8 The relationship between serious breach of an intermediate term and repudiation 
 
The question is whether there is a material difference between a serious breach which 
results in a party losing the substantial benefit of a contract and a repudiation of the 
contract. 

Interestingly, in The Progressive Mailing House v Tabali Pty Ltd37, Mason J observed at 33: 

Likewise, that primary judge's finding does not amount to a finding that there was a fundamental 
breach of contract in the sense that the party at fault, though wishing to perform the contract, was 
guilty of such default of performance that the breach went so much to the root of the contract that 
it made commercial performance of it impossible. Whether fundamental breach is but another 
illustration of repudiation, as Mahoney JA thought in Honner v Ashton, or is a separate category, 
is a question which we may put to one side. 

The Australian courts have now accepted that there is an important distinction between the 
two concepts. 

Thus, in Byrnes v Jokona Pty Ltd38 Allsop J said: 

[71] A distinction can be drawn between conduct amounting to a breach which is to be taken as 
repudiation, that is evincing an intention of the guilty party not to be bound by the contract, and a 
breach sufficiently serious in kind to give rise to the right to terminate… 

[72] Conceptually, there is much to be said for distinguishing repudiation and substantial breach 
warranting termination…In the case of repudiation, as Mahoney JA said in Honner v Ashton, 
supra at p9492, the intention or the acts of the defaulting party can be distilled as the relevant 
factor. There is an evincing of an intention not to be bound by the obligations of the contract, or 
whilst intending to comply, only to do so in a manner inconsistent with those obligations and in no 
other way…In the case of substantial failure of performance (to borrow the phrase used by Treitel 
in The Law of Contract (7th Ed) at p585-586), one looks to the nature and consequences of the 
breaches, which may or may not direct attention to acts of the other contracting party. 

His Honour then considered the factors relevant to a determination as to the seriousness of 
a breach.  His Honour said:  

[80] Whatever be the most appropriate expression of the degree of seriousness required to 
amount to circumstances which entitle termination, it is also necessary to identify the kinds of 
factors to which the court will or may have regard, in addition to the question of interpretation and 
construction of the contract, in assessing the seriousness of any breach. The following are 
relevant considerations in assessing that seriousness: the adequacy of damages and the ability 
to quantify damages; any apparent injustice, including unjust enrichment of the innocent party, 
should that party terminate; the possibility of forfeiture by the party in breach; the uncertainty or 
not surrounding future compliance with the contract; the history of the standard of contractual 
compliance hitherto; the expressed or otherwise evident attitude of the party in breach to its 
obligations; the ability of either party to cure the breach; and, perhaps, the extent to which the 
behaviour of the party in breach comports with standards of good faith and fair dealing. These 
matters may not be exhaustive, but they may, in any given case, assist in an assessment of a 
breach as of sufficient seriousness or not to warrant termination. See generally Treitel, Remedies 

                                                      
37 (1985) 157 CLR 17 
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for Breach of Contract p356 - p360; Treitel The Law of Contract (7th Ed) p585 - p618; and the 
Restatement of the Law of Contract 2d. [241]. 

The issue was considered by the Full Federal Court in Romero v Farstad Shipping (Indian 
Pacific) Pty Ltd (No 3)39. 

I turn to the facts.   

Ms Romero commenced employment with Farstad in 2010.  In late 2011 she was 
employed as a second officer on a vessel operated by Farstad.  In November 2011 the 
vessel proceeded on a 12 day voyage during which she had a serious falling out with the 
captain.   

On 2 December 2011, she made a verbal complaint to Farstad's Human Resources 
Department about the captain's conduct.  This was followed by an email forwarded by Ms 
Romero on 7 December 2011.   

At all relevant times, Farstad had in place a Workplace Harassment and Discrimination 
Policy (Policy).  Under the Policy an employee was given the option of lodging a formal 
complaint in which event Farstad was required to undertake a formal investigation.  It was 
common ground that neither the verbal complaint nor the following email from Ms Romero 
constituted a formal complaint under the Policy.  However, Farstad undertook a formal 
investigation ostensibly in breach of the Policy.   

In December 2012 Ms Romero commenced proceedings against Farstad claiming, 
amongst other things, damages for breach of her employment contract.  She contended 
that the Policy was part of her contract and that Farstad breached the Policy.  In particular, 
Ms Romero contended that:  

 there had been a failure to investigate her complaints 

 the formal investigation became an inquiry into her competence based on the 

evidence of the captain 

 there had been a lack of impartiality in that the captain was interviewed first. 

However, Ms Romero did not terminate the employment contract until 25 October 2015.  
Her entitlement to terminate was relevant to the assessment of damages.   

Ms Romero contended that she was entitled to terminate on any of the following grounds:  

(a) Farstad's failure to comply with the Policy constituted breach of an essential term 

of her employment contract;  

(b) there was a sufficiently serious breach of an intermediate term;  

(c) repudiation of the employment contract.   

On the issue of breach of an essential term, the Full Court invoked the test of essentiality 
propounded by Jordan CJ, subsequently adopted by the High Court in Koompahtoo.  The 
Full Court said:  

[66] The question which the primary judge addressed was whether he could be satisfied that Ms 
Romero would not have accepted employment if the relevantly breached terms of, and relating to, 
the Policy were not part of the contract. The question looked back to the inception of the parties' 
contractual relationship. In our opinion, it was open to his Honour to find in all the circumstances, 
as he did, that Ms Romero would still have accepted or continued in her employment without the 
Policy being part of her contract. That is, it was open to his Honour to find that the relevant terms 
of the Policy were not essential terms to the contract once, or at the time, it had been varied to 
include them. 

                                                      
39  [2017] FCAFC 102 
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[67] Ms Romero has framed her argument on this topic by reference to strict and literal 
performance of the contractual promise in the Policy. The test of essentiality is not, however, 
directed to performance, but to the nature of the term itself. The question of a term's essentiality 
must be "understood in the context of the relationship established by [the] contract and (in a case 
like the present) the commercial purpose it served, that determines whether a term is "essential", 
so that any breach will justify termination": Koompahtoo at [48]. If that is established, then any 
failure to strictly comply with such a term may constitute a repudiation of the contract, capable of 
acceptance by the innocent party: Tramways (at 641-642). Having regard to all the evidence, the 
primary judge was correct to conclude that none of the terms of the Policy on which Ms Romero 
relied was so important as to amount to an essential term or a condition by reference to these 
tests. 

In respect of a serious breach of an intermediate term, the Full Court said:  

[80]  That the Policy would be part of the contract might be considered to be a quintessential 
intermediate term. That is because there would be many ways in which policy might not be 
followed. It could be a minor departure or a major departure. That being so, it was not possible for 
the parties to look ahead and determine whether any breach was likely to be serious. Some may, 
some may not. Assuming that the Policy being contractual was an intermediate term, the question 
is whether the character of the breach was such, when viewed objectively, to communicate the 
fact that Farstad was not henceforth going to comply with its contract, or alternatively, that the 
character of the breach was of sufficient seriousness to warrant termination of the contract. 
Clearly there was no intention evinced not to comply with the contract as a whole and Ms Romero 
does not contend this was so. However, Ms Romero contends that the foreseeable 
consequences of the breach were those which actually occurred, that is, that there was a loss of 
trust and confidence by her in Farstad and for work at sea generally and the loss of her career at 
sea. 

[81] Ms Romero takes issue with the conclusion of the primary judge that the breaches of the 
Policy "did not threaten in any way the continuity of her employment with Farstad". She contends 
they did by reason of the fact that they destroyed her trust and confidence in her employer and 
made her ill, which in turn incapacitated her for employment, not only with Farstad, but as a 
seafarer generally or in any other capacity. It has been noted above (at [24]) that at [52] his 
Honour said: 

I do not consider that the breaches of the Policy by Farstad even approached the 
required level of severity. As I have already observed, the allegations made by 
Ms Romero against Captain Martin were serious and warranted some form of 
investigation. The deficiencies in the investigation did not lead to any adverse findings 
against Ms Romero. The conduct of the inquiry and its outcome did not threaten in any 
way the continuity of her employment with Farstad. 

In respect of repudiation the Full Court said:  

[75] The primary judge expressly noted his understanding of Ms Romero's submissions as not 
suggesting "that the breaches found by the Full Court evinced an intention not to be bound by the 
contract as a whole". It has not been demonstrated that this reflected a misunderstanding of Ms 
Romero's submission before the primary judge. Importantly, Ms Romero has not challenged the 
primary judge's stated understanding of her submissions by way of a ground of appeal. 

[76] There was ample basis on which his Honour could and did correctly proceed on the 
assumption that the breach of the Policy did not evince an intention not to be bound by the 
contract as a whole. There were clear indications that Farstad was keen to retain Ms Romero's 
services after the events giving rise to the breach. Viewed objectively or subjectively Farstad 
wanted to solve the problem and maintain Ms Romero's services. 

As a matter of general principle the Full Court made the following important observations 
on the distinction between serious breach and repudiation.   

[71] On this topic of the nature of a breach of an innominate term sufficient to give rise to a right 
to terminate, these points are established from Koompahtoo and Byrnes: 

o  There is much to be said for distinguishing categories of repudiation between 
renunciation and substantial breach warranting termination. In the case of renunciation, 
the intention or the acts of the defaulting party can be distilled as the relevant factor. 
There is an evincing of an intention not to be bound by the obligations of the contract, or 
whilst intending to comply, only to do so in a manner inconsistent with those obligations 
and in no other way. In the case of substantial failure of performance, one looks to the 
nature and consequences of the breach(es), which may or may not direct attention to 
acts of the other contracting party. 
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o  The necessity, in this category of breach, for the effect of the failure or breach to affect 
the substance of what was intended to be contracted for is reflected in the damages 
recoverable upon termination: the loss of the benefit of the whole contract. 

o  However one expresses it, the essential element is that it has so changed or departed 
from the promised performance of the contract that the party not in default can be seen 
to have been deprived of substantially the whole of the benefit which it was intended 
that he, she or it would obtain from the contract. 

The distinction between a breach of an essential term and repudiation was lucidly 
explained by Hodgson JA in Macquarie International Health Clinic Pty Ltd v Sydney South 
West Area Health Service40.  His Honour said: 

[296] The decision in World Best41 proceeds on the assumption that there is a distinction between 
fundamental breaches of contract (which entitle the other party to terminate), and repudiation of a 
contract (which entitles the other party to terminate by acceptance of the repudiation): see 
Sanpine at [44], [47] – [49]. In general repudiation is constituted by communications or conduct 
manifesting unwillingness or inability to render substantial performance of the contract; and while 
some fundamental breaches would do this and thus amount to repudiation, this is not so in all 
cases. For example, it is open to parties to agree that a particular obligation under a contract is 
essential, in which case a breach of that obligation will be treated as a fundamental breach 
entitling the other side to terminate (Sharjade at [46]); but breach of such an obligation will not 
necessarily manifest unwillingness or inability to render substantial performance of the contract. 
In my opinion, as accepted in World Best, where a landlord terminates for breach of an obligation 
agreed by the parties to be essential, but where the breach does not amount to repudiation in the 
sense I have explained, a re-taking of possession would be the exercise of a “right of re-entry or 
forfeiture under any proviso or stipulation in a lease, for a breach of any covenant, condition or 
agreement (express or implied) in the lease” within s 129(1). 

3.9 Repudiation - An English Law Perspective 
 
The decision of the English Court of Appeal in Eminence Property Developments Ltd v 
Heeney42 provides an interesting perspective on the elements of repudiatory conduct. 

The case involved a land sale contract. The governing Standard Conditions of Sale, 
relevantly, contained the following provisions: 

1.1.1(m) "working day" means any day from Monday to Friday (inclusive) which is not Christmas 
Day, Good Friday or a statutory bank holiday 

6.8 Notice to Complete 

6.8.1 At any time on or after the completion date, a party who is ready, able and willing to 
complete may give the other a notice to complete. 

6.8.2 The parties are to complete, the contract within 10 working days of giving notice to 
complete, excluding the day in which the notice is given. For this purpose, time is of the 
essence of the contract. 

7.5 Buyer's failure to comply with notice to complete 

7.5.1 If the buyer fails to complete in accordance with the notice to complete, the following 
terms apply: 

7.5.2 The seller may rescind the contract, and if he does so: 

(a) he may: 

(i) forfeit and keep any deposit and accrued interest; 

(ii) resell the property and any chattels included in the contract; 

(iii) claim damages. 
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41 World Best Holdings Limited v Sarker [2010] NSWCA 24 
42 [2010] EWCA Civ 1168 
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Contracts were exchanged on 10 December 2007 and in accordance with the terms of the 
contract the completion date was fixed at 4 December 2008. 

Following the making of the contract there was a significant downturn in the market after 
the so called GFC and by late 2008 the purchaser was having great difficulty in raising 
funds. Ideally, the purchaser would have withdrawn from the contract. 

Completion did not take place on the due date. 

On 5 December 2008 the vendor by its solicitors and in conformity with clause 6.8 served a 
notice to complete. In a covering letter the solicitors noted as follows: 

We calculate the final date for completion under the notice is 15 December 2008. 

However, by virtue of the definition of "working day" and the operation of clause 6.8.2, the 
notice to complete actually expired on 19 December 2008 and not on 15 December 2008 
as indicated in the covering letter. 

Nevertheless, on 17 December 2008 the solicitor for the vendor sent a notice of rescission, 
which also noted that the purchaser's deposit had been forfeited. 

In light of this premature termination of the contract the purchaser seized its opportunity, 
and by letter in response from its solicitors dated 18 December 2008 the purchaser 
claimed that the notice of rescission was a repudiation of the contract and purported to 
accept that repudiation and itself terminate the contract. 

In evidence before the primary judge, the solicitor in explaining why he referred to the 15 
December 2008 stated: 

I am not sure why I did this. I presume I calculated the 'days' rather than the 'working days'. I can 
only put this down to human error on my part. 

Importantly, the primary judge noted as a conclusion of fact: 

A reasonable recipient of the notice to complete would have been aware of the claimant's 
intention and would also have been aware that the letter had been sent when it was sent by 
reason of a mistake and would have believed that had the claimants been aware of the true 
position the letter would not have been sent, but would have been sent after 19 December 2008 
had the contract remained uncompleted. 

The primary judge, having considered the authorities, concluded that the letter of 17 
December 2008 constituted a clear case of a refusal by Eminence to perform their future 
obligations under the contract, those obligations going to the very root of the contract. In 
the circumstances the letter constituted a repudiation which the purchasers were entitled to 
accept and thereby terminate the contract. 

The primary judge was strongly influenced in reaching his decision by the following 
passage in the speech of Lord Salmon (although in the minority in the House of Lords) in 
Woodar Investment Development Ltd v Wimpey Construction UK Ltd43 at 288: 

The fact that a party to a contract mistakenly believes that he has the right to refuse to perform it 
cannot avail him. Nor is there any authority for the proposition that if a party to a contract totally 
refuses to perform it, this refusal is any the less a repudiation of the contract because he honestly 
but mistakenly believes that he is entitled by a condition of the contract to refuse to perform it. 

The Court of Appeal reviewed the authorities governing repudiation in the context of the 
key question as to whether the wrongful termination of a contract, based on an honest 
mistake as to the existence of a contractual right to terminate, was nevertheless 
repudiatory. As noted the primary judge had determined that the existence of an honest 
mistake did not affect the status of the vendor's termination as a repudiation of the sale 
contract. 
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In delivering the principal judgment of the Court, Etherton LJ relied upon the following 
passage in the speech of Lord Wilberforce in Woodar at 283: 

In my opinion therefore the appellants are entitled to succeed on the repudiation issue, and I 
would only add that it would be a regrettable development of the law of contract to hold that a 
party who bona fide relies upon an express stipulation in a contract in order to rescind or 
terminate a contract should, by that fact alone, be treated as having repudiated his contractual 
obligations if he turns out to be mistaken as to his rights. Repudiation is a drastic conclusion 
which should only be held to arise in clear cases of a refusal, in a matter going to the root of the 
contract, to perform contractual obligations. To uphold the respondents contentions in this case 
would represent an undesirable extension of the doctrine. 

Etherton LJ made the following general observations: 

[61] First, in this area of the law, as in many others, there is a danger in attempts to clarify the 
application of a legal principle by a series of propositions derived from cases decided on their 
own particular facts. Instead of concentrating on the application of the principle to the facts of the 
case in hand, argument tends to revolve around the application of those propositions, which, if 
stated by the Court in an attempt to assist in future cases, often become regarded as prescriptive 
... 

[62] Secondly, whether or not there has been a repudiatory breach is highly fact sensitive. That is 
why comparison with other cases is of limited value ... 

[63] Thirdly, all the circumstances must be taken into account insofar as they bear on an objective 
assessment of the intention of the contract breaker. This means that motive, while irrelevant if 
relied upon solely to show the subjective intention of the contract breaker, may be relevant if it is 
something or it reflects something of which the innocent party was, or a reasonable person in his 
or her position would have been, aware and throws light on the way the alleged repudiatory act 
would be viewed by such a reasonable person. So, Lord Wilberforce in Woodar expressed 
himself in qualified terms on motive, not by saying it will always be irrelevant, but that it is not, of 
itself, decisive. 

[64] Fourthly, although the test is simply stated, its application to the facts of a particular case 
may not always be easy to apply, as is well illustrated by the division of view among the members 
of the Appellate Committee in Woodar itself. 

In holding that the 17 December 2008 letter did not constitute a repudiatory breach of the 
contract the Court noted, among others, the following critical factors: 

(a) The covering letter of 5 December 2008 from Eminence's solicitors stated that they 
"calculated the final date for completion under the notice as 15 December 2008". 
That was, as its wording plainly indicates, a calculation based on the contractual 
provision. It was not an attempt to vary the contractual provisions or an 
abandonment of them or a refusal to comply with them, but an obviously mistaken 
application of them. No reasonable person could have viewed it in any other way. 

(b) The plaintiff's solicitors did not point out that obvious error. They either did not 
notice it, or, as the Recorder speculated, they lay in wait for Eminence to act on Mr 
Jones’ mistake, so that they could fortuitously extricate Mr Heaney from the 
contracts by claiming that premature termination of the contract by Eminence was 
itself a repudiatory breach. What is clear is that neither they nor Mr Heaney had 
any reason whatever to think that, if the error was pointed out to Mr Jones, he 
would not immediately have acknowledged its mistake. 

(c) It was obvious that a mistake had been made because, as the Recorder said, it 
was "screamingly obvious". Again on the basis of the Recorder's findings, a 
reasonable recipient of the notice of rescission would have appreciated that, had 
the error been pointed out, it would immediately have been acknowledged by Mr 
Jones. 

Etherton LJ succinctly identified the error of the primary judge in the following terms: 

The error of the Recorder was to concentrate on the rescission notices without taking into 
account all the circumstances. To do so results in a lack of reality. 



 

 
APAC-#89913926-v1 22 © Norton Rose Fulbright Australia 
 

Clearly the conduct of the purchaser in seeking to take advantage of the vendor's solicitor's 
mistake was a significant factor in the judgment of the Court of Appeal. The New South 
Wales Court of Appeal, in all likelihood, would have viewed the conduct of the purchaser 
as lacking in good faith and may well have reached a conclusion favourable to the vendor 
based on that approach. 

3.10 Repudiation and Employment Contracts 
 
The common law governing repudiation is also highly relevant to employment contracts. 
This is illustrated by the decision of the Victorian Supreme Court in Earney v Australian 
Property Investment Strategic Pty Ltd44. 

In January 2009 the plaintiff was employed by the defendant as its Chief Financial Officer. 

Relevantly, the employment contract included the following provision: 

8.4 Change of Control 

If a third party acquires control of at least 50% of the issued shares in [the defendant] in 
the period up to 30 June 2010 and [Mr Earney's] employment is terminated during this 
period other than for cause, then [Mr Earney] shall be entitled to a termination payment 
equal to 12 months base salary. 

On 14 July 2009, AIMS Financial Group Ltd, a Sydney based company, acquired control of 
92% of the issued shares in the defendant. 

In his recital of the background circumstances Hargrave J noted:  

[4] Mr Earney contends that his employment was terminated during the relevant period other than 
for cause, because he was removed from his position as CFO and was not offered, or appointed 
to, another position of equivalent status and responsibility. Mr Earney contends that the 
defendant's conduct amounted to a repudiation of the employment contract, which he accepted 
within the relevant period. He claims 12 months' salary as a liquidated sum, six months' salary in 
lieu of notice and other accrued entitlements under the employment contract. 

The central question for determination was whether in all the circumstances the defendant 
company had repudiated the employment contract. In his reasons for judgment, Hargrave J 
summarises the key principles informing repudiation. Specifically, His Honour having noted 
the test for repudiation set out by the High Court in Koompahtoo proceeded to summarise 
the relevant principles governing repudiation. 

Paraphrasing his Honour's words those principles were stated as follows: 

 it is not necessary to prove a subjective intention to repudiate. The test is an 

objective one; 

 whether there has been repudiation is a question of fact; 

 repudiation is not to be likely inferred. It is a serious matter; 

 repudiation may be evidenced by a single act or by an accumulation of conduct in 

circumstances where no individual act on its own constitutes repudiation; 

 repudiation does not bring an end to a contract. It is necessary for the innocent 

party to elect to accept the repudiation; 

 repudiatory conduct may be "cured" by the party in breach, but only prior to the 

acceptance of the repudiation; 
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 in the context of employment contracts, significant diminution in remuneration, 

status or responsibility may constitute repudiation. Whether or not this is so is a 

question of fact in each case; 

 there may be a significant diminution in status or responsibility, even where the 

employee retains the same remuneration and title; and 

 however, there are circumstances where a considerable change in the nature of an 

employee's duties may not amount to repudiation. Although an employer cannot 

usually force changes of status and responsibility upon an employee, the 

circumstance of a particular case may permit a degree of flexibility in approach, 

with each party being required to provide 'some reasonable give and take'.  

In a comprehensive review of the background circumstances his Honour noted the 
following objective conduct had taken place concerning the plaintiff's employment: 

 although he remained CFO, his authority to approve expenditure had been 

substantially reduced; 

 although he had been appointed a co-company secretary, his travel arrangements 

to attend a board meeting in Sydney was refused and he had been given no notice 

of another board meeting; 

 although he was still CFO on 29 October 2009, he was given no prior notice of 

significant accounting functions being moved from Melbourne to Sydney; 

 he was given no prior notice of his removal as CFO by the 6 November email. That 

was an email sent to all staff announcing that the CFO of the AIMS Group was to 

take over the role of CFO of the defendant effective immediately. It also noted that 

Grant Earney would now focus on special projects; 

 he was not given the courtesy of any notice that he was removed as a signatory of 

the defendant's bank accounts; 

 the statement in the 6 November email that he was to focus on 'special projects' 

assigned by Mr Wang contained no definite offer of continuing employment on any 

particular terms; and 

 the plaintiff's continuing role as an employee of the defendant was completely 

uncertain. It amounted to no more than a list of tasks for him to attend to, pending 

the development of one or more possible roles which may be developed in the 

future. 

In finding that the defendant's conduct amounted to repudiation His Honour noted: 

[83] It was submitted on behalf of the defendant that, viewed objectively, the defendant's conduct 
did not amount to a repudiation of Mr Earney's employment contract. It was submitted that the 
defendant, in a post-takeover context, was still in the process of acting reasonably to work 
through the future role of Mr Earney, in circumstances where it was keen to retain his knowledge, 
skills and experience. It was submitted that, in this context, the defendant allocated a number of 
'extremely meaningful roles' to Mr Earney to perform while a final decision was made as to his 
future as an employee of the defendant. It was submitted that these roles included Mr Earney's 
continuing management of the defendant's fund accounting. 

[84] In these circumstances, it was submitted that Mr Earney 'jumped and was not pushed'; that 
he acted precipitously in circumstances where he was obliged to adopt a flexible approach and 
provide a reasonable degree of give and take in considering his future role with the defendant. I 
do not accept those submissions. When viewed objectively and as a whole, the defendant's 
conduct amounted to a repudiation of Mr Earney's employment contract. 
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His Honour continued: 

[87] At no stage was an offer made for Mr Earney's continuing employment. Accordingly, Mr 
Earney was never placed in the position where he was required to adopt a flexible approach in 
that context. 

[88] The defendant's conduct continued in this vein for a period of four months after the takeover. 
Over that period, Mr Earney's status and responsibility was progressively downgraded, 
culminating in his removal as CFO by the 6 November email. Viewed as a whole, the defendant's 
conduct was such as to convey to a reasonable person in Mr Earney's position that the defendant 
did not intend to perform its obligation to employ him as either CFO or in an acceptable 
alternative position of equivalent status and responsibility. 

3.11 Termination for Repudiation and Restitution - Remedial Options in Building 
Contracts 
 
The decision of the Victorian Court of Appeal in Sopov v Kane Constructions Pty Ltd (No. 
2)45 exposed a doctrinal inconsistency in the law relating to restitution. It is generally 
accepted that a restitutionary remedy is not available in the face of a governing contractual 
regime. Thus in Trimis v Mina46, Mason P noted: 

[54] … Restitution respects the sanctity of the transaction and the subsisting contractual regime 
chosen by the parties as the framework for settling disputes. This ensures that the law does not 
countenance two conflicting sets of legal obligations subsisting concurrently. As Deane J 
explained in the context of the quantum meruit claim in Pavey & Matthews (at 256), if there is a 
valid and enforceable agreement governing the claimant's right to payment, there is 'neither 
occasion nor legal justification for the law to superimpose or impute an obligation or promise to 
pay a reasonable remuneration'. 

However, and anomalously, the Victorian Court of Appeal relying upon "high authority of 
long standing" concluded that where the principal under a building contract repudiates the 
contract, the contractor is entitled on termination to elect between a claim for damages for 
loss of bargain and a remedy in restitution for the recovery of the value of the work 
performed. Should the contractor elect to take the latter option the Court of Appeal held 
that the contract price is not a ceiling. 

The Court (consisting of Maxwell P, Kellam JA and Whelan AJA) observed: 

[92]  Since 1994, there has been a growing chorus of criticism — judicial as well as academic — 
of the availability of quantum meruit as an alternative to contract damages where a repudiation is 
accepted.  The criticism rests on the following propositions: 

1 When a contract is terminated at common law by the acceptance of a repudiation, both 
parties are discharged from the further performance of the contract, but rights which 
have already been unconditionally acquired are not divested or discharged unless the 
contract provides to the contrary. 

2 If there is a valid and enforceable agreement governing the claimant’s right to payment, 
there is ‘neither occasion nor legal justification for the law to superimpose or impute an 
obligation or promise to pay a reasonable remuneration’. 

3 Accordingly, there is no room for a restitutionary remedy since the builder’s claim to 
payment is governed by the contract under which the work was carried out up to the 
point of repudiation. 

The decisions in Lodder v Slowey and in Brooks Robinson can be seen to have been founded on 
the ‘rescission fallacy’, that is, the notion that the acceptance of a repudiation had the effect of 
rescinding the contract ab initio. On that view, there was no ‘valid and enforceable agreement’ 
governing the claim for work and labour done up to the time of acceptance of the repudiation. 
That fallacy was dispelled by the High Court in 1933 in McDonald, though it persisted in Brooks 
Robinson, which was decided much later. According to the critics, rejection of the rescission 
analysis should have led — and should certainly now lead — to a recognition that it is an error of 
principle to permit recovery on a quantum meruit in these circumstances. 
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In our respectful view, these criticisms are very powerful.  Unconstrained by authority, we might 
well have upheld the principal’s argument that Kane’s only remedy in these circumstances was to 
sue on the contract.  But we are heavily constrained by authority, as explained earlier.  What was 
said in 1994 to be ‘too well settled by authority to be shaken’ is all the more so 15 years later.  We 
regard the High Court’s refusal of special leave to appeal from the decision in Renard as of 
particular significance, notwithstanding that the point at issue there was whether the contract 
price placed a ceiling on the quantum meruit claim, not whether such a claim was available in the 
first place. As we have seen, the New South Wales Court of Appeal in Renard had affirmed the 
availability of quantum meruit in a repudiation case, despite acknowledging expressly that the 
rescission theory of repudiation had long since been viewed as ‘heretical’.  

The right of a builder to sue on a quantum meruit following a repudiation of the contract has been 
part of the common law of Australia for more than a century.  It is supported by decisions of 
intermediate courts of appeal in three States, all of which postdate McDonald and two of which 
postdate Pavey & Matthews.  If that remedy is now to be declared to be unavailable as a matter 
of law, that is a step which the High Court alone can take. 

In Mann v Paterson Constructions Pty Ltd47 the Victorian Court of Appeal endorsed the 
observations of the Court in Sopov v Kane Constructions Pty Ltd set out above. 

3.12 Acceptance of repudiation 
 
In order to effect termination of a contract following repudiation the innocent party must 
accept the repudiation. As noted by McColl JA in Ryder v Frohlich48: 

[116] … A long line of authority establishes that an innocent party confronted with repudiatory 
conduct which includes anticipatory breach amounting to repudiation may accept the repudiation 
and elect to terminate the contract; 

[117] Where the innocent party proposes to “accept the repudiation”, that acceptance is 
manifested by “so acting as to make plain that in view of the wrongful action of the party who has 
repudiated, he claims to treat the contract as at an end”: Heyman v Darwins Ltd, above, at 361 
per Viscount Simon LC. The innocent party does not have to recite a mantra such as “I accept 
your repudiation” or the like to communicate acceptance of the termination. 

[119]  As McHugh JA (as his Honour then was) explained in Wood Factory Pty Ltd v Kiritos Pty 
Ltd, above, at 146, it is not even necessary that the defaulting party receive direct notification 
from the person rescinding. Thus in Holland v Wiltshire, above, at 416, Dixon CJ said that the 
vendor's "election to treat the contract as discharged by the purchasers' breach was sufficiently 
manifested by his proceeding to advertise the property for sale and by his selling of it". These 
propositions were accepted recently in Karacominakis v Big Country Developments Pty Ltd 
[2000] NSWCA313 at [155]; [2001] ANZ ConvR 5134; [2001] ANZ ConvR 577, where Giles JA 
(with whom Handley and Stein JJA agreed) said: 

It is not necessary that the communication of acceptance of a repudiation be in those 
terms, or by direct notification. Words or conduct may communicate acceptance if they 
are consistent only with electing to terminate the contract (Sargent v AFL Developments 
Pty Limited (1974) 131 CLR 634 at 646) and it is enough to make the election manifest 
to the relevant party (Wood Factory Pty Limited v Kiritos Pty Limited) ...  

[120] The question of whether the innocent party has elected to terminate is determined 
objectively. It is "an effect which the law annexes to conduct which should be justifiable only if an 
election had been made one way or other ...": Tropical Traders Ltd v Goonan [1964] HCA 20; 
(1964) 111 CLR 41 at 55. 

The question whether repudiation may bring about an automatic termination in the context 
of employment contracts was considered by the New South Wales Supreme Court in 
Tullett Prebon (Australia) Pty Ltd v Purcell49.   

Brereton J noted: 

[24] A unilateral resignation by an employee, other than in accordance with the terms of the 
contract of employment, is a repudiation. However, repudiation only results in termination of a 
contract if the innocent party accepts it. Although, at least in the United Kingdom, there was once 
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a view that an exceptional rule applied to contracts of employment - that repudiation of itself 
brought the contract to an end without requirement for its acceptance - that notion is now out of 
favour ... 

The point was considered by the High Court in Visscher v Honourable President Justice 
Giudice50. The following statements appear in the joint reasons of the plurality judgment: 

[53] The reasons of Buchanan J elide the concepts of termination of an employment relationship 
and the discharge of a contract of employment. The concepts are different. It does not follow from 
the fact that a wrongful dismissal is effective to bring the employment relationship to an end that it 
thereby discharges the contract of employment ...For a time the opinion was maintained that 
contracts of employment are sui generis, in that certain forms of repudiation are effective 
automatically to terminate them without the need for their acceptance. But, as has been 
observed, the theory was later rejected in favour of the "elective theory of termination". Such an 
approach accepts as correct the general principle in contract law that acceptance by the innocent 
party of a repudiation is necessary to terminate a contract. 

3.13 Anticipatory breach 
 
A contracting party may before the date for performance disclose an intention not to 
perform or otherwise demonstrate an inability to perform when the date for performance 
arrives. 

These circumstances fall under the rubric of anticipatory breach. 

In Foran v Wight51 Dawson J explained the contractual significance of an anticipatory 
repudiation and its relationship with actual breach. His Honour said at 441: 

Repudiation by way of anticipatory breach by a party to a contract does not put an end to the 
contract unless the other party accepts the repudiation and rescinds the contract. Although he 
may do so, the other party does not have to accept the repudiation. He may continue to treat the 
contract as on foot and hold the party guilty of repudiation to the performance of his obligations. If 
those obligations remain unperformed when the time for performance arrives, the anticipatory 
breach will be converted into an actual breach. If the other party keeps the contract alive, he does 
so not only for his own benefit but also for the benefit of the party guilty of repudiation. The latter 
may, upon giving reasonable notice, withdraw his repudiation and complete the contract and, 
subject to a qualification with which I shall deal, the other party remains bound by the contract, 
enabling the repudiating party to take advantage of any breach of the other party or any 
supervening event which would discharge him from liability. If the other party elects to rescind, 
the rescission is, of course, not ab initio. He is entitled to maintain an action for damages for the 
anticipatory breach, the damages being calculated by reference to the loss which he would suffer 
by the breach becoming actual, subject to any opportunity to mitigate his loss in the meantime ... 

I have said that there is a qualification to the proposition that a party who elects not to accept the 
repudiation of a contract remains bound by the terms of the contract to perform the obligations 
which it imposes upon him. Whilst the contract remains on foot for both parties, if the repudiation 
by one party makes it futile or pointless for the other party to attempt to perform an obligation, the 
law does not require him to do so. 

The classic analysis of anticipatory breach is to be found in the judgment of Devlin J (as he 
then was) in Universal Cargo Carriers Corporation v Citati52. His Lordship having noted that 
anticipatory breach may consist of either repudiation or inability noted at 436: 

Of the two modes, renunciation has since the decision in Hochster v De la Tour ((1853), 2 E & B 
678), established itself as the favourite. The disadvantage of the other is that the party who elects 
to treat impossibility as an anticipatory breach may be running a serious risk. Suppose, for 
example, that a man promises to marry a woman on a future date, or to execute a lease, or to 
deliver goods; and that before the day arrives he marries another, or executes the lease in favour 
of another, or delivers the goods to a third party. The aggrieved party may sue at once. Lord 
Campbell CJ observed in Hochster v De la Tour (ibid, at p 688): 

"One reason alleged in support of such an action is, that the defendant has, before the 
day, rendered it impossible for him to perform the contract at the day: but this does not 
necessarily follow; for, prior to the day fixed for doing the act, the first wife may have 
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died, a surrender of the lease executed might be obtained, and the defendant might 
have repurchased the goods so as to be in a situation to sell and deliver them to the 
plaintiff." 

But if the plaintiff treats the defendant's conduct as amounting to renunciation and justifies his 
rescission on that ground, the defendant could not avail himself of this defence. 

I said that it was after Hochster v De la Tour that renunciation established itself as the favourite, 
because until then it was not certain that a man who said "I will not perform" would be held to his 
word. In Hochster v De la Tour it was argued that he could change his mind, and that the fact that 
at one time he said he was not ready and willing did not necessarily mean that he would be 
unwilling when the time for performance came. Hochster v De la Tour established that a 
renunciation, when acted on, became final. Thus if a man proclaimed by words or conduct an 
inability to perform, the other party could safely act on it without having to prove that when the 
time for performance came the inability was still effective. 

Since a man must be both ready and willing to perform, a profession by words or conduct of 
inability is by itself enough to constitute renunciation. But unwillingness and inability are often 
difficult to disentangle, and it is rarely necessary to make the attempt. Inability often lies at the 
root of unwillingness to perform. Willingness in this context does not mean cheerfulness; it means 
simply an intent to perform. To say "I would like to but I cannot" negatives intent just as much as 
"I will not". In the earlier part of his argument counsel for the charterer contended that a statement 
of inability without unwillingness did not amount to a renunciation, but in the end he abandoned 
the point. He concedes that the arbitrator's conclusion that the charterer evinced an intention not 
to perform is sufficiently supported by the finding that his attitude was that he was willing to 
perform if he could, but that he could not. In the other form of anticipatory breach, counsel for the 
charterer, as will be seen, contends that the disablement must be deliberate and not negligent or 
accidental. But to the extent that inability enters into renunciation, counsel for the charterer is not 
concerned with the character of the inability. If a man says "I cannot perform", he renounces his 
contract by that statement, and the cause of the inability is immaterial. 

The two forms of anticipatory breach have a common characteristic that is essential to the 
concept, namely, that the injured party is allowed to anticipate an inevitable breach. If a man 
renounces his right to perform and is held to his renunciation, the breach will be legally inevitable; 
if a man puts it out of his power to perform, the breach will be inevitable in fact or practically 
inevitable, for the law never requires absolute certainty and does not take account of bare 
possibilities. So anticipatory breach means simply that a party is in breach from the moment that 
his actual breach becomes inevitable. Since the reason for the rule is that a party is allowed to 
anticipate an inevitable event and is not obliged to wait till it happens, it must follow that the 
breach which he anticipates is of just the same character as the breach which would actually 
have occurred if he had waited. 

The difficult question as to how damages are to be assessed in relation to an accepted 
anticipatory repudiation were considered in the landmark decision of the English Court of 
Appeal in The Mihalis Angelos53. 

This was a charterparty case.  

On 25 May 1965 the owners of the steamer Mihalis Angelos chartered the vessel to the 
defendant charterers for a voyage from Haiphong, in North Vietnam, to Hamburg or other 
port in Europe. The charterparty contained a provision that the ship was "expected ready to 
load under this charter about 1 July 1965". As at 25 May 1965 the owners had no 
reasonable grounds for any such expectation and were, accordingly, in breach of contract. 
The charterparty also contained a cancelling clause in case the vessel was not ready to 
load by July 20, 1965. 

The charterers had their own problems. The purpose of the voyage was to carry ore from 
Haiphong. They discovered that there was no ore. They believed that this was due to the 
bombing of the railway line to the port. Accordingly, on 17 July 1965, the charterers 
cancelled the contract as a case of force majeure. The owners treated this cancellation as 
a repudiation of the contract and purported to accept and terminate. 

In proceedings commenced by the owners for damages the arbitrators found that if the 
ship had proceeded to Haiphong the charterers would, beyond doubt, have cancelled the 
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charter on the ground that the ship had missed her cancelling date. So the owners, in fact, 
lost nothing. 

The trial judge reversed the award of the arbitrators. The charterers appealed to the Court 
of Appeal. 

The Court considered that the case raised three issues for consideration. 

First, whether the "expected ready to load" clause was an essential term or condition of the 
charterparty. 

Secondly, whether the charterer was entitled to cancel on 17 July 1965 although the 
cancelling date under the charterparty was 20 July 1965. 

Thirdly, assuming an anticipatory repudiation by the charterer, was the owner entitled to 
substantial damages. 

By a majority the Court of Appeal held that the "expected ready to load" clause was a 
condition and that accordingly, the charterer was entitled to terminate on 17 July 1965 
even though the charterer did not rely upon such a ground of termination at the time. 
Although this conclusion disposed of the appeal the Court proceeded to consider the 
remaining issues. 

In respect of the second issue the Court held that the notice of cancellation was premature 
and, therefore, an anticipatory repudiation of the charterparty. 

The third and critical issue turned on the assessment of damages. The approach of the 
Court to this issue established a fundamental principle of the law of contract governing the 
assessment of damages following an accepted anticipatory repudiation. 

Counsel for the owners placed considerable reliance on the judgment of Devlin J in Citati 
and, in particular, his Lordship's statement that in the case of an anticipatory repudiation 
the injured party is allowed to anticipate an inevitable breach. 

On this point Edmund Davies LJ noted at 202: 

I am afraid that it has to be said, although with the greatest respect, that this approach leads to a 
result so manifestly unrealistic that there must surely be something wrong with it. And so there is, 
in my judgment. As counsel for the charterers clearly brought out, the underlying fallacy is in 
assuming that the anticipatory breach was one which presupposes that the right to cancel will not 
be exercised - in other words, that you must always anticipate not only a breach, but the worst 
breach. But the true test in a case of anticipatory breach is: what would the position of the parties 
have been if the defendant had not wrongly announced his refusal to fulfil his part of the contract 
when the time for performance arrived? One must look at the contract as a whole, and if it is clear 
that the innocent party has lost nothing, he should recover no more than nominal damages for the 
loss of his right to have the whole contract completed. The assumption has to be made that, had 
there been no anticipatory breach, the defendant would have performed his legal obligation and 
no more. '... a defendant is not liable in damages for not doing that which he is not bound to do', 
per Scrutton LJ in Abrahams v Herbert Reiach Ltd ([1922] 1 KB 477 at 482), cited with approval 
by Diplock LJ in Lavarack v Woods of Colchester Ltd ([1966] 3 All ER 683 at 690, [1967] 1 QB at 
293). In the light of the arbitrators' finding, it is beyond dispute that, on the belated arrival of the 
vessel at Haiphong, the charterers not only could have elected to cancel the charterparty, but 
would actually have done so. The rights lost to the owners by reason of the assumed anticipatory 
breach were thus certain to be rendered valueless. It follows from this that, in my judgment, the 
arbitrators were right in holding that, in the circumstances, the claim of the owners for damages 
should be dismissed. 

Megaw LJ in concluding that the arbitrator was correct in awarding only nominal damages 
observed at 209: 

In my judgment, the arbitrators' conclusion is right, as are also their reasons. The contrary view 
was put forward in a most attractive argument by counsel for the owners. It was an argument 
which persuaded Mocatta J reluctantly to the conclusion that the law is such as to require the 
award of £4,000 damages in a case such as this, even though not one penny of damage was 
suffered. When a logical argument leads to such a conclusion, one is bound to consider whether 
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the premise is sound. The premise here, based on some passages in the judgment of Cockburn 
CJ in Frost v Knight and on the judgment of Devlin J in Universal Cargo Carriers Corpn v Citati, is 
that where there is an anticipatory breach of contract the law assumes that, when the time for 
performance of the contract by the shipowners would have come, the repudiator will commit a 
breach of the contract. The law assumes that there will be a breach. Hence it is not open to the 
repudiator to say that no breach would then have taken place, although there is a term of the 
contract which provides that, in the events which would necessarily have happened, he would 
have been excused further performance under a term of the contract. It would follow that if a 
contract of sale provided for the delivery of a maximum of 5,000 tons and a minimum of 1,000 
tons, the seller, having committed an anticipatory repudiation which had been duly accepted, 
would be liable for damages on the minimum quantity of 1,000 tons only; whereas if the option 
were for the seller to deliver no goods at all in certain events, which events, it could be proved, 
were at the date of the repudiation bound to happen, the seller would be liable for damages on 
the basis of non-delivery of the whole 5,000 tons. 

In my view, where there is an anticipatory breach of contract, the breach is the repudiation once it 
has been accepted, and the other party is entitled to recovery by way of damages the true value 
of the contractual rights which he has thereby lost, subject to his duty to mitigate. If the 
contractual rights which he has lost were capable by the terms of the contract of being rendered 
either less valuable or valueless in certain events, and if it can be shown that those events were, 
at the date of acceptance of the repudiation, predestined to happen, then in my view the 
damages which he can recover are not more than the true value, if any, of the rights which he has 
lost, having regard to those predestined events. 

The applicable test for anticipatory incapacity has produced some difference of judicial 
opinion in England and Australia. 

In Universal Cargo Carriers Corporation v Citati54, Devlin J applied the test formulated by 
Lord Sumner in the House of Lords, namely, that the relevant party had become "wholly 
and finally disabled" from performing essential terms of the contract altogether. Devlin J 
said: 

Lord Sumner's words expressly refer to the time of breach as the date at which the inability must 
exist. But that does not mean, in my opinion, that the facts to be looked at in determining inability 
are only those which existed on July 18: the determination is to be made in the light of all the 
events - whether occurring before or after the critical date - put in evidence at the trial. 

However, Brennan J in Foran v Wight55 considered that the phrase "wholly and finally 
disabled" was too demanding a test of incapacity to accord with reasonable commercial 
practice. He notes at 425: 

The test of incapacity either as a ground of rescission or as an element of readiness and 
willingness, is an exacting test though it must be expressed as a matter of degree. 

In Elders Ltd v Incitec Pivot Ltd56, Debelle J considered that there was little if any difference 
between the Dixon and the Lord Sumner test. His Honour said: 

[219] … However, Dixon CJ’s test requires that the party asserting a repudiation must establish 
“nothing but a substantial incapacity or definitive resolve or decision against doing in the future 
what the contract requires”. At the time that the contract is rescinded, the other party must then 
be incapacitated or not willing to perform the future obligation. A “substantial incapacity” is a 
reference to a party’s inability to perform its obligations under the contract. A party either has the 
capacity to perform those obligations or it does not. There is, I suggest, little, if any, difference 
between the test of Dixon CJ and the test of Lord Sumner. A party who has a substantial 
incapacity is just as disabled from performing his obligations under the contract as a party who is 
“wholly and finally disabled”. The epithets which have been used in the expressions just quoted 
are different ways of expressing the principle that repudiation is not lightly to be found. 

3.14 Readiness, Willingness and Ability to Perform 
 
Historically, in a contract suit a plaintiff was required to expressly plead readiness, 
willingness and ability to perform all conditions precedent on its part to be performed. 
Under rules of court57 such pleading is no longer required but it nevertheless remains open 
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to a defendant to raise the issue in a termination or damages action. Contemporary 
Australian law on this subject is complex. 

Broadly the issue may arise in three different forms of contract. 

First, contracts in which the obligations of the parties are mutually dependent and 
concurrent such as land sale contracts and sale of goods contracts. 

Secondly, contracts in which the performance obligations of one party are subject to the 
counterparty first performing their obligations, that is, dependent obligations or conditions 
precedent. 

Thirdly, contracts in which the performance obligations of the parties are independent. 

3.15 Readiness and willingness to perform: mutually dependent and concurrent 
obligations and conditions precedent 
 
The starting point of this analysis is the judgment of Dixon CJ in Rawson v Hobbs58.  His 
Honour said at 480-481: 

It is hardly necessary to say that once there has been a renunciation of a contract or of future 
performance of an essential obligation thereof by one contracting party, the other if he elects to 
treat that as an anticipatory breach discharging the contract is relieved from all further obligation 
to perform on his side and in consequence need not thereafter be ready and willing to do what 
would otherwise be his part. But that is not the question. What is the question is whether up to 
that point he must not be ready and willing to proceed with the contract and, as and when the 
time comes to do his part, so far as it is of the essence, to perform the contract on his side. Lord 
Sumner speaks of a party "already completely disabled from doing his part at all" and of a party 
who "had become wholly and finally disabled from per-forming essential terms of the contract 
altogether"… 

And his Honour continued: 

One must be very careful to see that nothing but a substantial incapacity or definitive resolve or 
decision against doing in the future what the contract requires is counted as an absence of 
readiness and willingness. On the other hand it is absurd to treat one party as tied to the 
performance of an executory contract although the other has neither the means nor intention of 
performing his part when his turn comes, simply because his incapacity to do so is not 
necessarily final or logically complete. 

The latter passage in Dixon CJ’s judgment above forms an integral part of the modern law 
governing anticipatory breach as developed by the High Court in the landmark decision in 
Foran v Wight59. 

I turn to the facts.   

By contract dated 20 December 1982 the vendors sold a parcel of land to the purchasers 
(Foran).   

The contract fixed 22 June 1983 as the completion date, time being of the essence.   

In a telephone conversation on 20 June 1983 between the respective solicitors for the 
parties the solicitor for the vendors indicated that his clients would be unable to settle on 22 
June because a right of way which the vendors were required to provide would not be 
registered by the settlement date.  On 24 June, the purchasers served a notice of 
rescission on the vendors.   

The right of way in question was not registered until 22 July.   

On 30 November 1983, the purchasers issued a summons in the Supreme Court which 
was later amended.  The amended summons sought:  
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(f) a declaration that the purchasers had validly terminated the contract;  

(g) a declaration that they were entitled to the return of the deposit; and  

(h) an order that the vendors return the deposit.   

In an amended cross-summons, the vendors sought declarations that the purchasers were 
not able to complete on the date fixed for completion and, therefore, were not entitled to 
rely on the essential time stipulation.   

The primary judge (Needham J) was not satisfied on the evidence that the purchasers had 
discharged the onus of establishing that they were able to complete on the date fixed for 
completion.  However, his Honour concluded that this finding was irrelevant in light of the 
anticipatory repudiation of the contract by the vendors which absolved the purchasers from 
their performance obligation.   

The Court of Appeal reversed the primary judge on the basis that the purchasers had not 
demonstrated that they were ready, willing and able to settle on the contractual date for 
settlement. 

Mason CJ summarised the purchasers' submission at 393:  

The purchasers' case in support of their appeal in this Court was that they terminated for actual 
breach, that breach being the natural consequence of the antecedent anticipatory breach, and 
that the only relief which they sought was a declaration that the contract had been terminated and 
an order for the return of their deposit. The purchasers contended that the vendors' fundamental 
anticipatory breach on 20 June relieved the purchasers from their obligation to tender the balance 
of the purchase money on 22 June and entitled them to terminate for actual breach, once that 
occurred on 22 June, without the necessity of proving a tender of performance or even that they 
were ready and willing to perform on that date. The purchasers further submitted that the finding 
of the primary judge fell short of a finding that they were unable to complete and that in any event 
the evidence fell short of establishing that this was the case.  

The purchasers' appeal to the High Court was allowed.  Mason CJ dissented.  

Turning, first, to Mason CJ’s dissenting judgment, 

His Honour traced the history of the readiness and willingness requirement noting that it 
was part of the plaintiff's cause of action and not only an issue in the assessment of 
damages.  His Honour also noted that although repudiation by one party absolved the 
other from tendering performance, it did not absolve the other from demonstrating a 
readiness and willingness to perform but for the repudiation.   

The first issue was whether the purchasers terminated for actual or anticipatory breach. His 
Honour noted at 395:  

But the purchasers did not terminate for anticipatory breach. The notice of rescission made no 
mention of the statement made by the vendors' solicitor on 20 June that the vendors would be 
unable to complete on the due date. Instead the notice referred to the failure to register the right 
of way and to provide a good selling title and to complete in accordance with the requirements of 
the contract. More importantly, if the purchasers wished to terminate for anticipatory breach they 
should have done so "while the period specified by the contract for performance is unexpired", to 
use the words of Kitto J in Peter Turnbull, at 250-251. It follows that the purchasers terminated for 
actual breach, that is, for the vendors' failure to complete on the day fixed for completion. It 
matters not that the actual breach occurred shortly after the anticipatory breach and that the 
notice was given only four days after 20 June. The fact is that the purchasers allowed the time for 
performance to pass without electing to terminate and of necessity they relied on the actual 
breach, that breach being the natural consequence of the antecedent anticipatory breach.  
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Then, after recognising the importance of the judgment of Dixon CJ in Rawson v Hobbs60, 
his Honour said at 409:  

Accordingly, in relation to termination for actual breach, the principle is that established by the 
earlier decisions - the plaintiff is required to show that he was ready and willing to perform the 
contract if it had not been repudiated by the plaintiff. In other words, the requirement is that the 
plaintiff be ready and willing to perform except to the extent that the defendant dispensed with his 
performance. In the case of an anticipatory renunciation accepted by the plaintiff, the requirement 
of readiness and willingness extends only up to the time of acceptance because then the earlier 
repudiation results in an early termination of the contract. Accordingly, in the case of actual 
breach the requirement of readiness and willingness is more stringent; it continues through to the 
time for performance. That is because the termination of the contract does not antedate the time 
for performance. Subject to this difference and to the possibility of a difference in the onus of 
proof, the principle to be applied in the case of actual breach is consistent with that to be applied 
in the case of termination for anticipatory breach. The difference in the onus of proof arises 
because in the case of termination for anticipatory breach the plaintiff will generally be able to 
show at the time of termination that he would have been able to perform at the time for 
performance by demonstrating that he was not then disabled or incapacitated from such 
performance. As Dixon CJ noted in Rawson v Hobbs, at 481, one "must be very careful to see 
that nothing but a substantial incapacity or definitive resolve or decision against doing in the 
future what the contract requires is counted as an absence of readiness and willingness".  

His Honour concluded:  

However, in the present case, the anticipatory breach of the vendors was not accepted. The case 
is one of termination for actual breach. The time for determining whether or not the purchasers 
would have been ready and willing to perform the contract had it not been for the dispensing 
conduct of the vendors is therefore the time for performance. The purchasers have not 
discharged the onus of showing that at that time they would have been so ready and willing. It 
follows that the purchasers are unable to justify their termination by reference to the ordinary 
principles of contract law.  

Dawson J said at 451:  

…Of course, the date for settlement had not arrived at the time the vendors repudiated the 
contract and, as will appear, it is necessary to consider the purchasers' obligation at that time with 
that fact in mind. But I shall return to that aspect of the matter shortly. First it is necessary to settle 
the question whether the purchasers were under any obligation to prove, as plaintiffs, that, 
notwithstanding the vendors' repudiation, they were ready and willing to perform their obligations 
under the contract. Of course, readiness and willingness implies not only disposition, but also 
capacity: De Medina v Norman (1842) 9 M. and W. 820, at 827 [152 ER 347, at 350].  

In any action for breach of contract, the readiness and willingness of the plaintiff to perform those 
mutual obligations remaining to be performed on his part under the contract is a condition 
precedent to his right to recover: see Hensley v Reschke (1914) 18 CLR 452. Under the old rules 
a plaintiff was required to plead that he was ready and willing but under the present rules that fact 
is implied with the effect that he is not required to prove it unless the defendant puts it in issue. In 
that event, the burden of proving readiness and willingness rests upon the plaintiff. See Supreme 
Court Rules 1970 (NSW) Pt15, R11.  

But what if the breach is anticipatory rather than actual? The authorities have given conflicting 
answers to this question, but it is now clear that in cases of repudiation as well as actual breach, 
readiness and willingness on the part of the plaintiff is part of his cause of action. The position 
was clearly stated in DTR Nominees Pty Ltd v Mona Homes Pty Ltd, at 433: 

"A party in order to be entitled to rescind for anticipatory breach must at the time of rescission 
himself be willing to perform the contract on its proper interpretation. Otherwise he is not an 
innocent party, the common description of a party entitled to rescind for anticipatory breach ..."  

Nevertheless there are those who have held a contrary view. In Bowes v Chaleyer (at 198), 
Starke J said: "No doubt, if a party repudiates a contract and the repudiation is accepted and 
acted upon by the other party, then the latter is relieved from proving readiness and willingness 
on his part to perform the contract." See also per Higgins J at 192. A similar view was expressed 
in Taylor v Oakes, Roncoroni and Co (1922) 127 LT 27, and by Lord Atkinson in British and 
Beningtons Ltd v NW Cachar Tea Co and Others [1923] AC 48, at 66. And support for the 
proposition is to be found in the judgment of Collins MR in Braithwaite v Foreign Hardwood 
Company, at 551-552, and in YP Barley Producers Ltd v EC Robertson Pty Ltd [1927] VLR 194, 
at 209.  
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The error in these cases lay, I think, in attempting to carry too far the principle that the repudiation 
by one party of a contract may absolve the other party from the obligation of tendering useless 
performance. No doubt that principle, when it applies, may reduce the extent, or alter the nature, 
of the readiness and willingness which a plaintiff is required to show, but there is no reason why it 
should eliminate the requirement entirely. A party should not be able to sue for breach if he is 
unable or unwilling to carry out his part of the bargain; where, in other words, he is not the 
innocent party. Even where a party has been absolved by the repudiating party from performing 
his future obligations under the contract he must show that at the time of the repudiation he was 
ready and willing to complete the contract had it not been repudiated. But in proving his readiness 
and willingness where he has been absolved from tendering performance he may not have to 
prove a great deal.  

And his Honour concluded at 453:   

In this case, the purchasers did not accept the vendors' repudiation of the contract but terminated 
the contract for actual breach. But the vendors' implied intimation to the purchasers that there 
was no point in their attempting to tender the purchase price on the due date was sufficient to 
alter the nature of the readiness and willingness which the purchasers were required to prove, 
that being put in issue by the vendors. They were not required to show that upon the day 
stipulated for settlement they were ready and willing to tender the purchase price. They were 
absolved from the obligation of placing themselves in a position to be able to tender the purchase 
price upon that day by reason of the representation of the vendors two days earlier. All that the 
purchasers were required to show was that at the time of the repudiation, that is, at the time they 
were absolved from future performance, there was not a "substantial incapacity" on their part or a 
"definitive resolve or decision" against the performance of their obligations.  

The question whether the purchasers satisfied this onus is not without some difficulty because the 
trial judge directed his attention to the situation on the date stipulated for settlement rather than 
the situation two days before. However, the purchasers did not have to prove that they could 
have raised the amount needed to complete the financing of their purchase by the time stipulated 
for settlement. They merely had to prove that, at the time of the defendants' repudiation, two days 
before the settlement date, they were not incapacitated from raising that amount and had not 
resolved or decided against doing so. That was a relatively light burden to discharge and, upon 
the evidence, I think that the plaintiffs did discharge it. There is nothing in the trial judge's findings 
which requires a contrary conclusion.  

Brennan J in his analysis of the principles said at 427: 

In the light of this discussion, I would state the relevant principles thus: if an executory contract 
creates obligations which are mutually dependent and concurrent and, before the time for 
performance of the obligations arrives, one party, A, gives the other party, B, an intimation that it 
will be useless for B to tender performance and B abstains from performing his obligation in 
reliance on A's intimation, B is dispensed from performing his obligation and A's obligation is 
absolute provided that B had not repudiated the contract and he was ready and willing to perform 
his obligation up to the time when the intimation was given. It is immaterial that A's intimation 
amounts to a repudiation of the contract unless B terminates the contract by accepting the 
repudiation. If, at the time when the intimation was given, B was substantially incapable of future 
performance of his obligation or had already definitively resolved or decided not to perform it, B 
was not ready and willing. If B was not then ready and willing, A's failure to perform his obligation 
when the time for performance arrives is no breach of contract. 

However, Deane J adopted a different approach.  His Honour, after concluding that the 
case was to be resolved on the basis of a promissory estoppel said at 437: 

In these circumstances, it is strictly unnecessary that I express any view on the question whether 
one party to a contract is precluded from rescinding it by accepting a repudiation of the contract 
by the other party if he is not in a position to prove that he is, or but for the repudiation would 
have been, ready, willing and able to perform the contract. However, in view of the discussion of 
that question in other judgments, it would seem desirable that I indicate that, notwithstanding 
some statements of authority to the contrary, I do not accept the proposition that a party must 
incur the expense necessary to put himself in a position where he can positively demonstrate 
actual or potential readiness and willingness to perform a contract before he can accept the 
repudiation of the other party and thereby rescind. In my view, that proposition is unjustified by 
either principle or common sense. Absence of actual or potential readiness or willingness to 
perform a contract will prima facie preclude a successful action against the other party for specific 
enforcement of the contract or for the recovery of damages for its breach. It does not, of itself, 
preclude rescission of the contract by acceptance of the other party's repudiation. Were it 
otherwise, the law would require the useless and futile expenditure by an innocent party of 
whatever time, effort or money was necessary to place himself in a position where he could 
positively demonstrate actual or potential ability to perform a contract in order to be able to bring it 
to an end on the ground that it had already been repudiated by the other party. Indeed, it is 
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difficult to see why, as a matter of principle or common sense, actual breach or even repudiation 
by one party to a contract should prevent that party from rescinding the contract by accepting a 
repudiation of the contract by the other party. Put differently, it is difficult to see why the law 
should insist that, even though both parties to a contract have repudiated it, the contract must 
hang like an albatross around their necks unless and until they can reach a new agreement about 
its termination. The point can be illustrated by the hypothetical example of express repudiation by 
each party to a contract followed by acceptance of the other's repudiation and unilateral 
rescission of each of them. How can it be said that, in those circumstances, the law continues to 
require that each perform the contract? 

Subsequently in Sharjade Pty Ltd v The Commonwealth of Australia61 Hodgson JA said: 

[68] As a matter of principle, it seems to me that the view of Deane J is preferable. If the only 
question is whether a purported termination is effective to put an end to the contract so as to 
discharge both parties from future performance, then anticipatory breach by one will justify 
termination by the other whether or not the latter is ready and willing to perform. However, if the 
latter wants to obtain any relief on the basis of the termination, beyond mere discharge of future 
obligations, then as part of its cause of action it must prove readiness, willingness and ability. It is 
no longer necessary to explicitly allege this (UCPR 14.10), but if it is put in issue, the onus lies on 
the plaintiff to prove it in order to establish such a cause of action.  

[69] In my opinion, the view of Deane J in Foran is strongly supported by the following 
considerations, based on the decision of the High Court in Amann Aviation. In that case, the 
plaintiff Amann Aviation was in breach of contract, but the breach was insufficient to justify 
termination by the Commonwealth. The Commonwealth’s purported termination was held to be a 
repudiation, and Amann Aviation’s acceptance of this repudiation was held to be effective to 
terminate the contract. Amann Aviation’s non-essential breach did not preclude it from effectively 
terminating the contract for the Commonwealth’s repudiation; and indeed, its readiness, 
willingness and ability to perform in the future was sufficient to support its claim for damages. If 
however Amann Aviation’s actual breach had not been non-essential, or if Amann Aviation had 
been shown to be permanently unable to afford substantial performance, then the 
Commonwealth’s termination would have been effective; and Amann Aviation as well as the 
Commonwealth could have relied on the Commonwealth’s termination to resist any call for further 
performance. 

The practical significance of the readiness and willingness requirement in a sale of goods 
context is illustrated by BGL Operations Pty Ltd v Allied Express Transport Pty Ltd62.  

I turn to the facts.   

The appellant, BGL Operations Pty Ltd, is the largest supplier of packaged ice in New 
South Wales. It trades under the name "Bells Pure Ice". In September 2006 Bells entered 
into an Interim Agreement with the respondent Allied for the provision of ice delivery 
services to Bells in Sydney and Newcastle. 

Clause 8.2 of the Interim Agreement provided as follows: 

8.2 If said contract [a contemplated long term contract between the parties] cannot be 
agreed and executed for any reason by 30th November 2006, or Bells Pure Ice decide 
not to proceed to execute said contract with Allied Express, then all retro fitted vehicles, 
and materials handling equipment configured [to] perform work for Bells Pure Ice will be 
purchased by Bells Pure Ice from Allied Express at the vehicle/equipment market price. 

The long term contract was not executed by 30 November 2006. The primary judge found 
that Bells had in fact decided by early November 2006 not to execute it. However, the 
parties continued to perform the Interim Agreement until June 2007 when at a meeting on 
5 June a representative of Bell told representatives of Allied that Allied "can keep the 
equipment" and that none of it works anyway". 

In October 2007 Allied commenced proceedings against Bells.  In October 2009 by an 
amended statement of claim Allied sought damages for breach of clause 8.2 of the Interim 
Agreement. The primary judge found in favour of Allied and awarded damages of some 
$148,000. The Court of Appeal reversed. The basis of the decision of the Court turned 
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upon the characterisation of the contract as one in which the parties obligations were 
concurrent and mutually dependent. 

Macfarlan JA (with the agreement of Giles and Campbell JJA) noted: 

[37] As the obligations of Allied and Bells were concurrent and mutually dependent, Bells would 
only have been in breach of its obligations if Allied had communicated to Bells its readiness and 
willingness to perform its own obligations. The requirement that a person in the position of Allied 
do this arises as a matter of general contract law applicable both to the sale of goods and the 
conveyance of real estate. The existence of this principle underlaid the judgments of each 
member of the court in Foran v Wight [1989] HCA 51; (1989) 168 CLR 385. Mason CJ who 
dissented in the result but not on this point said in that case: 

In the context of concurrent and mutually dependent obligations it was recognized as 
early as the eighteenth century that a party who was ready and offered to perform his 
part of the contract could maintain an action against the party who refused or neglected 
to perform his part (at 396-7). 

[38] To similar effect was the statement of Deane J as follows: 

Neither vendor nor purchaser will be guilty of breach of contract if he fails to complete 
within the time or upon the day fixed by the contract unless the other party tenders 
performance of his concurrent obligations (at 433; see also Brennan J at 420-1; Dawson 
J at 450-1). 

[39] Gaudron J put it as follows, citing Dainford Ltd v Smith [1985] HCA 23 ; (1985) 155 CLR 342 
at 365 and Sunbird Plaza Pty Ltd v Maloney [1988] HCA 11 ; (1988) 166 CLR 245 at 275-6: 
"there is no actual breach by one party of an obligation to settle [a contract for the sale of land] 
unless the other party tenders performance of his or her obligation to settle" (at 455; see also 
Cheshire & Fifoot's Law of Contract at [21.26]; K C T Sutton, Sales and Consumer Law 4 th ed 
(1995) at [21.52]; Macquarie International Health Clinic Pty Ltd v Sydney South West Area Health 
Service [2010] NSWCA 268 at [161]). 

[40] A consequence of this principle is that where a seller of goods neither offers to perform nor 
tenders performance of its own obligations, it may not maintain an action against the buyer for 
damages for non acceptance (see Sale of Goods Act, ss 52 and 40). 

[41] In the present case it is unnecessary to decide whether it is sufficient for the party 
complaining of a breach by the other party to have offered to settle, or whether the first party must 
have gone further and tendered performance of its obligations, as Allied did not here do either. I 
note however that older case authority and commonsense strongly favour the view that an offer is 
sufficient (Rawson v Johnson (1801) 1 East 203 [102 ER 79]; Jackson v Allaway (1844) 6 Man & 
G 942 [134 ER 1174]; Bankart v Bowers (1866) LR 1 CP 484; see also: Levey & Co v Goldberg 
[1922] 1 KB 688; and Benjamin's Sale of Goods, 7th ed (2006) Sweet and Maxwell at [8-004]) . 

[42] In the present case Allied contended both at first instance and, at least initially, on appeal 
that Bells had breached its purchase obligation as soon as 30 November 2006 (being the date 
mentioned in one of the pre-conditions to cl 8.2) passed without the purchase having occurred. 
However there was no breach at that time because Allied did not then offer to perform its own 
obligations, nor did it in fact do so at any time. If Allied had contended that Bells breached its 
purchase obligation on or after the meeting of 5 June 2007, Allied would have had the basis for 
an argument that it had been excused from its obligation to tender performance by an intimation 
by Bells, implicit in what was said on Bells' behalf at the meeting on that day, that Allied need not 
do so (Foran v Wight). However such an argument would have been likely to give rise to issues 
as to whether, six months having passed since 30 November 2006, Allied's conduct in continuing 
to perform the agreement had raised an estoppel in favour of Bells or had impliedly indicated an 
intention to abandon that part of the contract concerned with the purchase by Bells of the relevant 
items. As pointed out above (see [36]), these issues were not explored at the hearing. 

[43] As Allied did not offer to perform its own obligations at any time at or before the date upon 
which it alleged that Bells breached cl 8.2, Allied's claim for damages for breach must fail. 

3.16 The Peter Turnbull case – conditions precedent 
 
The questions raised in this decision of the High Court are whether, following repudiation of 
a contract, the non-defaulting party is absolved from performing conditions precedent 
despite an election to affirm the contract and whether the non-defaulting party is entitled to 
damages for breach without tendering performance where such tender would in ordinary 
circumstances constitute a condition precedent to the liability of the defaulting party. 
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The issue has been considered in both English and Australian authority. 

The starting point in Australia is Peter Turnbull & Co Pty Ltd v Mundus Trading Co 
(Australasia) Pty Ltd63. 

The defendant contracted to sell oats to the plaintiff to be loaded in Sydney during the 
months of January and February 1951 on a ship to be nominated by the plaintiff with 14 
days notice to the defendant of ship and shipping date.  Following the making of the 
contract the defendant intimated that it was unable to supply the oats in Sydney but would 
be able to do so in Melbourne.  The defendant persisted with this position until 28 February 
1951.  The plaintiff elected to affirm the contract. 

Ultimately on 2 March 1951 the plaintiff purchased oats against the defendant's contract 
and as noted by the primary judge the contract came to an end on 2 March 1951. 

The plaintiff sought damages for non-delivery.  The defendant's case as explained by 
Dixon CJ rested upon the failure of the plaintiff to name a ship available for loading in 
February and to give 14 days' notice of the ship and shipping date. 

The plaintiff succeeded before the primary judge but lost on appeal to the Supreme Court.  
The plaintiff then successfully appealed to the High Court. 

In allowing the appeal Dixon CJ noted at 245: 

In the Supreme Court the plaintiff failed because the case was treated as one in which the 
contract had been kept open by the plaintiff notwithstanding the defendant's intimation of its 
inability to perform it, with the consequence that the plaintiff was bound to fulfil the conditions on 
its part to be fulfilled. But this is not a case confined to a simple anticipatory refusal to perform or 
declaration of inability to perform on the part of one party followed by an election by the other not 
to treat the contract as discharged by breach. The course taken by the defendant involved 
something more than that and the additional element brings into application other principles of 
law. The defendant persisted up to 2nd March that it could perform the contract only in one way, 
namely by substituting a shipment by the same vessel in Melbourne for that in Sydney contracted 
for. By seeking the plaintiff's help in an attempt to effect this substitution and at the same time 
persisting that it could not perform the contract according to its terms the defendant clearly 
intimated to the plaintiff that it was useless to pursue the conditions of the contract applicable to 
shipment in Sydney and that the plaintiff need not do so. The fact that under the rules of law 
governing anticipatory breach of contract, the plaintiff might have elected to treat the defendant's 
intimation as a discharge by breach may be disregarded. The plaintiff did not do so and that left 
the contract on foot. But it left it on foot subject to a continued intimation that only by a substituted 
performance could the defendant carry it out, an intimation involving an attempt by all parties to 
effect the substitution .... 

Now long before the doctrine of anticipatory breach of contract was developed it was always the 
law that, if a contracting party prevented the fulfilment by the opposite party to the contract of a 
condition precedent therein expressed or implied, it was equal to performance thereof: .. But a 
plaintiff may be dispensed from performing a condition by the defendant expressly or impliedly 
intimating that it is useless for him to perform it and requesting him not to do so. If the plaintiff 
acts upon the intimation it is just as effectual as actual prevention. (emphasis added) 

In the decision of the New South Wales Court of Appeal in K & K Real Estate Pty Ltd v 
Adellos Pty Ltd64, Young JA traced the history of the principle enunciated by Dixon CJ in 
the final passage of the above cited extract. 

Young JA noted: 

[96] However, it would appear that the principle originally surfaced in connection with conditions 
limiting estates at common law, then became significant in strict pleading of the performance of 
conditions precedent, but then was "modernised" as part of Lord Mansfield's policy of remoulding 
the rules of common law and equity. 

[97] Moving into the 19th and 20th centuries, the scope of the principle was affected first by the 
development of the law on anticipatory breach and then by the development of the principles of 
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estoppel. It passed from a principle of prime significance in the common law of estates and 
principles of common law pleading into commercial contracts and then into conveyancing 
contracts. 

[98] The latest exposition of the principle is by the High Court in Foran v Wight (1989) 168 CLR 
385. Unfortunately, the five judgments in that case do not appear entirely consistent with each 
other. The majority considered that the rule was part of the law of estoppel. However, Brennan J 
considered that there was an equitable principle at work. 

Returning to Peter Turnbull Kitto J noted at 250: 

The principle, which applies whenever the promise of one party, A, is subject to a condition to be 
fulfilled by the other party, B, may, I think, be stated as follows. If, although B is ready and willing 
to perform the contract in all respects on his part, A absolutely refuses to carry out the contract, 
and persists in the refusal until a time arrives at which performance of his promise would have 
been due if the condition had been fulfilled by B, A is liable to B in damages for breach of his 
promise although the condition remains unfulfilled. 

Peter Turnbull was analysed and followed in Foran v Wight65  where, as noted by Young 
JA, the majority considered that the applicable rule was part of the law of estoppel. For 
example, Dawson J noted at 444: 

Dixon CJ pointed out that in the court below the case was treated as "one in which the contract 
had been kept open by the plaintiff notwithstanding the defendant's intimation of its inability to 
perform it, with the consequence that the plaintiff was bound to fulfil the conditions on its part to 
be fulfilled". The intimation by the defendant and the course pursued by it was an "additional 
element" which brought into application other principles of law. Although he did not speak in 
terms of estoppel, clearly enough what Dixon CJ was referring to as an additional element was 
the representation by the defendant that it was pointless for the plaintiff to nominate a ship for 
shipment in Sydney and the reliance of the plaintiff upon that representation in not making such a 
nomination. 

In England the issue was considered by the House of Lords in Fercometal SARL v 
Mediterranean Shipping Co SA66 where Lord Ackner noted as follows at 805: 

When A wrongfully repudiates his contractual obligations in anticipation of the time for their 
performance, he presents the innocent party, B, with two choices. He may either affirm the 
contract by treating as still in force or he may treat it as finally and conclusively discharged. There 
is no third choice, as a sort of via media, to affirm the contract and yet be absolved from tendering 
further performance unless and until A gives reasonable notice that he is once again able and 
willing to perform. Such a choice would negate the contract being kept alive for the benefit of both 
parties and would deny the party who unsuccessfully sought to rescind the right to take 
advantage of any supervening circumstance which would justify him in declining to complete. 

However, Brennan J in Foran v Wight67 disagreed with Lord Ackner's approach. His 
Honour noted at 421: 

I would hold, in accordance with Peter Turnbull and Mahoney v. Lindsay, that an intimation of 
non-performance of an essential term of a contract amounts to repudiation and dispenses a party 
who acts upon it from performance of his dependent obligation though he does not rescind the 
contract. Therefore, I am unable, with respect, to agree with Lord Ackner's rejection of what his 
Lordship described as a "third choice" ... 

In my view, an equity created by estoppel arising from an intimation by A that he does not intend 
to perform which conveys to B that performance by him would be nugatory absolves B "from 
tendering further performance unless and until A gives reasonable notice that he is once again 
able and willing to perform". 

Dawson J was, however, more sympathetic to Lord Ackner's analysis. His Honour, having 
reviewed the particular facts in Fercometal noted at 449: 

Clearly in that situation, there was, to use the words of Dixon CJ in Peter Turnbull, no "additional 
element" which, the contract having been kept alive, could have relieved the owners of their 
obligations under it. Thus, speaking in the language of estoppel, Lord Ackner concluded that 
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there was no finding of any representation by the charterers that they no longer required the 
owners' vessel to arrive on time let alone that the owners were induced thereby not to make the 
vessel ready to load by 9 July. 

Also, Palmer J in Euphoric Pty Ltd v Ryledar Ptv Ltd68 observed in respect of Brennan J's 
analysis: 

[193] I note, first, that the proposition stated by Brennan J was not endorsed by the other 
members of the High Court in Foran v Wight and has been rejected by the House of Lords in 
Fercometal SARL v Mediterranean Shipping Co SA [1989] AC 788; it is yet to be established as 
good law in Australia.  

Palmer J's comments in Euphoric were described as providing a "useful discussion" by 
Croft J in Shepparton Projects Pty Ltd v Cave Investments Pty Ltd69. 

Peter Turnbull was considered and applied by the New South Wales Court of Appeal in 
Cooper v Kinsella70. 

Shortly stated, the facts were that the plaintiff Cooper lent $175,000 to Redrock Co Pty Ltd 
(Redrock) under a loan agreement dated 4 June 2004. 

Somewhat unusually, but related to the specific commercial circumstances of the parties, 
the loan was to be repaid on a monthly basis during the term of the loan by delivery to or at 
the direction of the lender of such Redrock stock in trade as may be ordered by or on 
behalf of the lender up to the value of $4,000, $7,000 or $6,000, depending on the month 
in question. Cooper placed no orders after 26 July 2005, following an intimation from 
Redrock that it was not in a financial position to make the payments. 

The defendants were guarantors of the loan. 

The issue for determination was whether Redrock was liable to make the monthly 
payments despite Cooper's failure to submit orders as contemplated by the terms of the 
loan agreement. 

In finding that the plaintiff was entitled to recover damages from Redrock for breach of the 
loan agreement in each month from September 2005, Sackville J observed: 

[87] As Hodgson JA has observed, the answer to this question depends on the principles stated 
in Peter Turnbull. In that case, the High Court held that the conduct of one party to a contract 
may, in certain circumstances, relieve the other party from the obligation to perform a condition 
precedent specified in the contract. The parties in the present case did not address Peter Turnbull 
in their initial written submissions but did so in supplementary written submissions. 

His Honour continued: 

[93] The principles stated in Peter Turnbull have been frequently applied, particularly in cases 
involving concurrent mutually dependent obligations of vendor and purchaser where one party 
has intimated that it is useless for the other to proceed to completion of the contract of sale: see, 
for example, ... Foran v Wight [1989] HCA 51 ... 

[95] The present case is not one of mutually dependent concurrent (or simultaneous) obligations. 
Redrock's obligation under the Loan Agreement to supply stock each month did not arise until Mr 
Cooper placed an order for that month. The placement of the order was therefore a condition 
precedent to Redrock becoming liable to supply stock. 

[96] It is not entirely clear whether the principles of estoppel apply in a case of this kind as they do 
to cases involving mutually dependent concurrent obligations ... If they do, a party seeking 
dispensation from a condition precedent must show that it did not satisfy the condition precedent 
because it relied on the other party's intimation that performance was futile. 
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His Honour concluded: 

[100] I would therefore infer that Mr Cooper's non-compliance with the condition precedent in the 
Loan Agreement was the consequence of Redrock's intimation that compliance would be futile. 
On this basis, Mr Cooper is entitled to claim damages from Redrock for its breach of the Loan 
Agreement in each month from September 2005 onwards when it failed to repay the specified 
amount of the loan, whether by supplying stock or otherwise. 

Both Hodgson JA and Allsop P agreed with this conclusion.  Allsop P noted: 

[3]  ... If there was in fact no acceptance of the serious breach or repudiation (though, in my view, 
there was) it can be concluded that there was no retraction of the repudiation that was made in 
March and July 2005. In these circumstances, there was proper foundation to conclude that Mr 
Cooper did not have to undertake the empty formalities of monthly orders. On the hypothesis that 
there was no acceptance of the serious breach or repudiation, I agree with the analysis of 
Sackville AJA that leads to substantially the same orders as proposed by Hodgson JA. 

3.17 The damages question 
 
In Foran v Wight the purchasers abandoned any claim for substantial damages and sought 
only recovery of the deposit paid.  As noted by Deane J at 438: 

It follows from what has been said above that the purchasers were entitled to rescind the 
contract. This they did. Upon rescission, the purchasers were entitled to obtain restitution of the 
deposit which they had paid. Their claim for the return of the deposit was not founded on the 
rescinded contract. Nor did it represent a claim for damages for the vendors' breach of its terms. 
It was a claim founded in the equitable notions of fair dealing and good conscience which require 
restitution of a benefit received as, or as part of, the quid pro quo for a consideration which has 
failed… 

And, relevantly, Dawson J said at 454: 

Had the purchasers pursued their claim for damages, the question may have arisen whether, 
notwithstanding that at the time of the vendors' repudiation they were ready and willing to proceed 
with the contract and to perform their future obligations as they fell due, the purchasers were 
nevertheless unable to prove their loss. Subsequent events may have established that the 
balance of the purchase price was unavailable to them by the time settlement was due: cf The 
Mihalis Angelos [1971] 1 QB 164. Had the purchasers claimed damages and been unable to 
prove their loss for this reason, they would have been entitled only to nominal damages. 

It thus becomes necessary to examine the relationship between termination and damages 
in the context of anticipatory breach and the readiness requirement. 

The starting point for this analysis is the fundamental principle that a party seeking 
substantial damages for breach bears the onus by reference to the civil standard of 
establishing the existence of a compensable loss. 

Brennan J in Foran v Wight noted at 430: 

Where B, being otherwise ready and willing to perform his part of mutually dependent and 
concurrent obligations, acts on A's intimation of non-performance and does not tender 
performance of his own obligation, he is entitled to damages for A's non-performance. In 
assessing the damages, it is necessary to form an estimate of the benefit to which B would have 
been entitled had A performed his contractual obligation. Where, as in this case, a purchaser who 
has made no announcement that he will not complete and who is attempting to raise finance in 
order to complete when the vendor intimates that he will not complete on the stipulated day, the 
purchaser's entitlement to damages for the vendor's failure to complete on that day depends on 
two related but distinct questions: first, whether the purchaser was at the time of the intimation 
substantially incapable of raising the finance and, second, whether it is more likely than not that 
the purchaser would have succeeded in raising the finance. A reasonable prospect of a 
purchaser's raising finance (the converse of "substantial incapacity") suffices to show that the 
purchaser was ready and willing at the time of the intimation, but it does not establish that the 
purchaser would have been ready and willing to complete when the time for completion arrived 
and would have become entitled to the benefit of the completed contract. The onus is on the 
purchaser to establish his damages on the balance of probabilities. The readiness and 
willingness which must be shown by a purchaser in proof of his damages for the vendor's breach 
in failing to complete at the stipulated time is readiness and willingness to pay the price at that 
time… (emphasis added) 
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On the same theme the Victorian Court of Appeal in Reading Entertainment Australia Pty 
Ltd v Whitehorse Property Group Pty Ltd (Provisional Liquidator Appointed)71 said: 

[35]  It seems clear enough that, ordinarily, a party to a contract is entitled to rescind it for 
repudiation by the other party by accepting the repudiation and establishing that, up to the time of 
the acceptance, it was ready and willing (and able) to perform its part of the contract. Such 
readiness and willingness may be established by the innocent party by showing that, at the time 
of acceptance of the repudiation, it was not substantially incapacitated in its ability to perform the 
contract and had not determined not to do so (the lower threshold). But such an innocent party 
can also ordinarily sue the other party for damages for breach of contract. In order to recover 
substantial, as distinct from nominal, damages, however, it must also prove that it would have 
had the capacity and willingness to perform its part of the contract when it would have been 
called upon to do so by its terms ('the higher threshold'). 

The principles were recently examined by the New South Wales Court of Appeal in Upside 
Property Group Pty Ltd v Tekin72. 

I turn to the facts. 

By contract dated 21 October 2014 Tekin agreed to sell to Upside four parcels of land in 
Castle Hill in Sydney for $7.8 million.  Tekin had progressively acquired the parcels for 
development for which he obtained development approval in 2011.  In 2012 following 
commencement of excavation work Tekin ran out of money.  Accordingly, at the time of 
contract Tekin was under considerable financial pressure.  Indeed a default judgment for 
$250,000 had been entered against him.  Equally there seems to have been some 
question as to Upside’s financial status. 

The sale contract provided for completion on 1 December 2014. 

Somewhat unusually the parties entered into a side deed on the date of the contract which 
contemplated either a resale by Tekin or a sub-sale by Upside with a view to sharing any 
resulting profit.  It was agreed that in the event of a resale by Tekin the contract would be 
terminated. 

Tekin and Upside, through its director, entered into discussions as to how the matter was 
to proceed, possibly by completion or refinancing or by a sale to a potential third party.  
These discussions were unproductive. 

On 4 December 2014 Tekin issued a notice to complete requiring completion by 
18 December 2014.  However, completion did not take place on the stipulated date and the 
parties continued to discuss ways in which the matter would proceed. 

Finally on 13 March 2015, Tekin through his solicitor issued a notice of termination of the 
sale contract purporting to rely on the 4 December 2014 notice to complete.  Between 4 
December 2014 and 13 March 2015 the parties made no reference to the notice to 
complete. 

On 19 March 2015 Upside by letter challenged the validity of the notice of termination and 
in the same letter elected to terminate the contract on the basis of Tekin’s wrongful 
repudiation. 

Upside commenced proceedings against Tekin seeking: 

1. a declaration that the contract had been validly terminated; 

2. recovery of the partly paid deposit of $300,000; and 

3. loss of bargain damages. 
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The primary judge (Darke J) held that although Tekin had wrongfully repudiated the 
contract (by a defective notice to complete), Upside was not entitled to recover loss of 
bargain damages as it had not discharged the onus of establishing that in March 2015 it 
was ready, willing and able to perform its concurrent contractual obligation to pay the price. 

Upside’s submission, which was maintained in its appeal to the Court of Appeal, was that 
in order to succeed in a claim for loss of bargain damages it only had to establish that at 
the relevant time it was not substantially incapable of future performance.  In support 
Upside relied on the judgments of Brennan and Dawson JJ in Foran v Wight where, it was 
argued the facts showed that the bar was quite low. 

The Court of Appeal dismissed Upside’s appeal. 

Meagher JA (McColl and Macfarlan JJA agreeing) in analysing the common law doctrine of 
anticipatory breach said: 

[14] Generally speaking, the doctrine of anticipatory breach enables a party to an executory 
contract to elect to terminate it and bring an action in damages upon a counterparty's renunciation 
of, or disablement from performing, the contract, notwithstanding that the time for performance 
had not expired at the time of termination: see Hochster v De la Tour (1853) 3 El & Bl 678 at 687-
8; 118 ER 922 and 925. In delineating that doctrine, reference to the innocent party's readiness 
and willingness (in some relevant sense) may occur in relation to three entitlements (Sharjade Pty 
Ltd v Commonwealth [2009] NSWCA 373; (2009) 15 BPR 28,443 at [64] (Hodgson JA)): 

(1)  the entitlement to terminate, in order to be discharged from future performance and 
recover any deposit; 

(2)  the entitlement to bring a cause of action in damages for anticipatory breach; and 

(3)  the entitlement to recover substantial damages for loss of bargain in such an action. 

As noted by his Honour the first entitlement is attended by some controversy.  However, as 
Tekin repaid the partly paid deposit it was unnecessary to pursue this matter any further. 

As to the second entitlement, his Honour relying on the statements of Dixon CJ, in Rawson 
v Hobbs73 concluded that the readiness and willingness element in the cause of action may 
not be onerous.  However this observation was made in the context of a termination with a 
right to nominal damages. 

In relation to the third entitlement, namely, recovery of loss of bargain damages the test is 
different.  Having referred to the observations of Brennan J in Foran v Wight his Honour 
said: 

[21] In summary, the second entitlement depends on proof that the plaintiff was sufficiently on 
track to perform that there was a reasonable prospect of its being able to complete in the future; 
the third, on proof that more probably than not completion would have occurred in the events 
which happened, other than the repudiation and its consequences. Central to this appeal is the 
distinction between these tests. In their practical application, that distinction is more pronounced 
where termination occurs well before the time for performance. In the formulation of Upside 
Property's claim, that time was insufficiently emphasised. 

[27] It is true that Upside Property's right to bring an action in damages depended on its readiness 
and willingness in the sense described in Psaltis v Schultz and Rawson v Hobbs, namely, the 
absence of any substantial incapacity or definitive resolve against performance, or, equivalently, 
the presence of some reasonable prospect of being able to perform. However, as Brennan J 
observed in terms (italicised in the extract at [20] above), being ready and willing in that sense is 
insufficient to recover damages for loss of bargain. That requires proof at the civil standard that, 
but for the repudiation, the plaintiff could have obtained the benefit of the contract at the time for 
performance of the respondent's concurrent and mutually dependent obligation to give title. In 
general, a plaintiff seeking substantial damages for anticipatory breach who succeeds on the 
former test, but fails on the latter, obtains only nominal damages, as of right. 

3.18 Overview 
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1. In the case of mutually dependent concurrent obligations the readiness and 
willingness requirement is a material element in a cause of action for damages for 
both anticipatory and actual breach of contract. 

2. For an anticipatory repudiation, the innocent party may terminate immediately if at 
the time of termination that party is not substantially incapable of performance or 
has not otherwise definitively resolved not to perform the contract.  However, 
where the anticipatory breach becomes an actual breach Mason J’s test is whether 
the innocent party was at the time of performance ready, willing and able to 
perform but for the repudiation.  Dawson and Deane JJ adopted different tests. 

3. Where the innocent party terminates for anticipatory repudiation, having 
discharged the onus set out in 2 above, that party would only be entitled to recover 
nominal damages.  To recover substantial damages for loss of bargain, the 
innocent party would need to establish at the civil standard, that it sustained the 
loss complained of. 

4. There remains some controversy in the cases as to the scope of the readiness 
requirement where the innocent party elects to affirm a contract following an 
anticipatory repudiation. 

3.19 Independent obligations: termination by a party in breach 
 
Whether a particular obligation is independent or dependent is a matter of construction. In 
Newcombe v Newcombe74 Jordan CJ said at 450: 

Where each of two parties to an indenture makes a covenant with the other, and the two 
covenants are not in terms connected, the question may arise whether they are independent (in 
the sense that each party is bound to perform his covenant irrespectively of whether the other 
performs his) or dependent (in the sense that one party is not bound to perform, or to continue to 
perform, his covenant unless the other has performed, or does perform, his, previously or 
concurrently or subsequently). In the absence of express provision in the deed, recourse must be 
had to implication. ... An implication of intention that the performance of one covenant shall be 
conditional on the performance of the other arises where the nature of the covenants is such that 
any breach of either of them would necessarily be regarded by reasonable men as absolving the 
other party from performing his covenant. But the question is in every case one of intention 
(citations omitted). 

Subsequently in Segboer v AJ Richardson Properties Pty Ltd75 Sackville AJA noted: 

[82]  A promise to pay money in an agreement or a deed is a dependent obligation if it is 
expressly or impliedly contingent on the occurrence or non-occurrence of another event: J W 
Carter, Carter's Breach of Contract (2011), at [1-08]. The other event may be the performance of 
an obligation by another party to the agreement or deed: Automatic Fire Sprinklers Pty Ltd v 
Watson [1946] HCA 25; 72 CLR 435, at 464, per Dixon J. Whether an obligation is dependent in 
this sense, or independent, is a question of construction of the instrument. An example of a 
dependent obligation is a promise by one party to indemnify a borrower against a liability to a 
third party provided the borrower makes certain payments punctually to the lender: cf Agricultural 
and Rural Finance Pty Ltd v Gardiner [2008] HCA 57 ; 238 CLR 570. 

This section of the paper addresses the question whether a party in breach may 
nevertheless exercise a termination right against a counter party who is in fundamental 
breach and recover loss of bargain damages. This in turn relates to the question whether a 
contracting party must be ready, willing and able to render performance of an independent 
obligation as a condition precedent to the exercise of a termination right or the recovery of 
damages for breach. 

Layton J in the Full Court of the Supreme Court of South Australia in Unique Building Pty 
Ltd v Brown76 said: 

                                                      
74 (1934) 34 SR (NSW) 446 
75 [2012] NSWCA 253 
76 [2010] SASC 106 



 

 
APAC-#89913926-v1 43 © Norton Rose Fulbright Australia 
 

[55]  It is quite clear ... that the issue of the effect of an election to terminate performance of a 
contract at a time when the party so elects is in breach of contract, is a vexed area of law. 

As noted earlier in section 3.13, in Foran v Wight77 the High Court examined in the context 
of mutually dependent concurrent obligations the scope of the requirement that a party 
relying upon an anticipatory repudiation or an actual breach to support a termination must 
be ready and willing to perform. 

Brennan J said at 424: 

Where a party claims to be entitled to rescind an executory contract on account of the other 
party's repudiation (whether by way of anticipatory breach or incapacity), the first party must show 
not only the other's repudiation but his own readiness and willingness up to the time of rescission 
to perform his essential obligations under the contract: Rawson v. Hobbs. Readiness or 
willingness imports capacity to perform as well as disposition to perform: De Medina v. Norman. 
Since a party's right to rescind an executory contract for the other part's repudiation is limited to 
cases where the first party is ready and willing to perform, neither party is treated as without fault 
where both would be at fault were the contract to continue until the time for performance arrives. 

The New South Wales Court of Appeal in Roadshow Entertainment Pty Ltd v (ACN 053 
006 269) Pty Ltd (Receiver & Manager Appointed)78 considered the entitlement of a 
defaulting party to terminate a contract. 

The Court noted at 479 and 481: 

As a general rule, a party in breach of a non-essential term is not prevented from rescinding for a 
fundamental breach or repudiation by the other party: ... 

A party in breach of non-essential terms who has not repudiated may rescind for fundamental 
breach: see Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26; State 
Trading Corporation of India Ltd v Golodetz Ltd (at 286-287). A party in breach of an essential but 
independent term may also rescind for fundamental breach: see State Trading Corporation of 
India Ltd v Golodetz (at 285-287); compare Geraldton Building Co Pty Ltd v Christmas Island 
Resort Pty Ltd (1992) 11 WAR40 at 50-51. Roadshow, we consider, was not, by reason of its 
conduct, unable to terminate on the ground of CEL / Vision's repudiation. 

Also, in Sharjade Pty Ltd v Commonwealth of Australia79, the New South Wales Court of 
Appeal adopted the approach in Roadshow Entertainment. Hodgson J noted: 

[54]  A further and more difficult question is whether, when one party has committed a breach 
satisfying one or more of the three categories, but the other party is also in breach of the contract, 
the latter can terminate despite its own breach. The answer is that generally it can, at least unless 
the obligations breached are interdependent or the breach by the party wishing to terminate has 
caused the breach that this party wishes to rely on. 

His Honour continued: 

[57]  In the absence of such interdependence or a proved causal link, the circumstance that a 
party is itself in breach does not generally disentitle it to reply on the other party's breach of 
contract, if that breach would otherwise entitle the former to terminate ... This position is assumed 
in the decision of the High Court in The Commonwealth v Amann Aviation Pty Ltd [1991] HCA 54; 
(1991) 174 CLR 64. Even if the terminating party's breach were itself sufficient to justify 
termination, in my opinion the better view is that this would not of itself preclude termination by 
that party, so long as the terms breached were independent and the causal link referred to earlier 
was not established ... However, since entitlement to damages for loss of the bargain would 
generally require proof of readiness, willingness and ability to perform on the part of the party 
claiming damages, the party terminating in those circumstances may be unable to claim damages 
for loss of the bargain. 

The issues touched upon by Hodgson J in Sharjade were again considered by the New 
South Wales Court of Appeal in two further decisions, namely, Craftsmen Restoration & 
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Renovations Pty Ltd v Boland80 and Almond Investors Limited v Kualitree Nursery Pty 
Ltd81. 

In Almond Investors, Bathurst CJ having considered earlier authority including Sharjade 
noted: 

[73]  These authorities establish my opinion that in the case of an actual breach entitling the other 
contractual party to terminate the right to terminate would not be lost merely because the other 
party was in breach of a non-essential term. However, in the present case the appellant relied 
expressly on anticipatory breach. The question is whether the same principles apply. 

His Honour then referred to the following passage in the joint reasons of Stephen, Mason 
and Jacobs JJ in DTR Nominees Pty Limited v Mona Homes Pty Limited82 at 433: 

A party in order to be entitled to rescind for anticipatory breach must at the time of the rescission 
himself be willing to perform the contract on its proper interpretation. Otherwise he is not an 
innocent party, the common description of a party entitled to rescind for anticipatory breach ... 

His Honour noted that although this passage was cited with approval by Mason CJ in 
Foran v Wight83, Deane J disagreed. 

Importantly, Bathurst CJ concluded: 

[77]  It is important in my opinion to observe that the passage from the judgment of Stephen, 
Mason and Jacobs JJ in DTR Nominees did not say that a party in breach of a non-essential term 
was not entitled to terminate for anticipatory breach. Rather they stated the party must have been 
willing to perform the contract according to its proper interpretation. It is not inconsistent with such 
willingness that there is a failure to perform a non-essential term when the other contracting party 
is either incapable or refusing to perform the contract according to its terms. 

[78]  It would be anomalous that a party willing to perform its obligations on a proper construction 
of the contract will be precluded from rescinding for anticipatory breach unless it fulfilled an 
outstanding non-essential obligation (and run the risk of having been said to have affirmed the 
contract). In the present case it would involve paying the monies as the subject of the invoice and 
then immediately seeking their recovery by way of damages. It should be noted that in this case 
there was no claim of equitable setoff as considered in Roadshow Entertainment. 

[79]  Approached in this way there is no need to consider whether the views expressed by Deane 
J in Foran v Wight supra or those of Stephen, Mason and Jacobs JJ in DTR Nominees supra 
represent the correct view, to the extent of any inconsistency. 

However, in Highmist Pty Ltd v Tricare Ltd84, Keane J considered that a party's readiness 
and willingness to perform only becomes relevant in respect of a claim for damages.  His 
Honour said:  

[61] It makes commercial sense to allow a party to recover damages for loss of bargain only 
where that party was itself in a position to perform its side of the bargain. If it were otherwise, it 
could not sensibly be said that it was the other side's conduct which caused the loss of the profit 
involved in the bargain. That advantage could not have been obtained even if the other side had 
fulfilled its obligations. On the other hand, it does not make much sense to say that, where both 
parties to a contract declare to each other their fixed resolve not to perform their contract, the 
contract continues in existence in some legal limbo for the reason that neither party is ready, 
willing and able to perform the contract. Such a proposition may be intelligible to metaphysicians, 
but it is of little use in terms of the regulation of commerce according to the reasonable 
expectations of honest people. 

[62] To the extent that repudiation is no more than the communication of an intention not to 
perform the contract, if both parties express that intention it is difficult to see why the contract 
should not be regarded as at an end, not because one or the other has exercised a right 
conferred by law unilaterally to terminate the contract, but because the original consensus by 
which the bargain was created has been replaced by a new consensus -- that the bargain should 
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be terminated. Such a case could, in my tentative view, be characterised as a case of termination 
by mutual assent... 

More recently, Ball J in Armstrong Strategic Management and Marketing Pty Limited v 
Expense Reduction Analysts Group Pty Ltd (No 9)85 referred to the joint reasons in 
Roadshow and to Keane J's comments in Highmist.  His Honour said:  

[176] In my opinion, I should apply the principle stated in Highmist and Roadshow in this case. 
Even if obiter, the statement in Roadshow represents a considered statement of the Court of 
Appeal, which was followed in Craftsmen. For the reasons given by Keane JA, the statement of 
principle seems to me to be correct. 

[177] As Keane JA pointed out in Highmist, even assuming that a party that has breached a 
fundamental term of the contract or has repudiated the contract retains a right of termination for 
breach or repudiation by the other party, the party in breach who terminates the contract will not 
be entitled to claim damages. 

3.20 Wrong reason for termination 
 
What is the position where the terminating party gives a wrong reason for termination but 
at the time of such termination there was a valid ground not relied upon by or unknown to 
the terminating party? 

In Shepherd v Felt & Textiles of Australia Ltd86, Dixon J said at 377-378:  

When the respondent terminated his agency it was not aware of the contents of the telegrams and 
the letter which he had sent to its customer's buyer, and it acted upon other grounds. It is well 
established, however, that a servant's dismissal may be justified upon grounds on which his 
master did not act and of which he was unaware when he discharged him (Boston Deep Sea 
Fishing and Ice Co. v. Ansell; Spotswood v. Barrow; Willets v. Green; Mercer v. Whall; Ridgway v. 
Hungerford Market Co.). It is true that the agreement between the appellant and the respondent 
does not amount to a contract of service. But the rule is of general application in the discharge of 
contract by breach, and enables a party to any simple contract who fails or refuses further to 
observe its stipulations to rely upon a breach of conditions, committed before he so failed or so 
refused, by the opposite party to the contract as operating to absolve him from the contract as from 
the time of such breach of condition whether he was aware of it or not when he himself failed or 
refused to perform the stipulations of the contract. “It is a long established rule of law that a 
contracting party, who, after he has become entitled to refuse performance of his contractual 
obligations, gives a wrong reason for his refusal, does not thereby deprive himself of a justification 
which in fact existed, whether he was aware of it or not” (per Greer J., Taylor v. Oakes Roncoroni 
& Co.; see, too, per Lord Sumner in British and Beningtons Ltd. v. North Western Cachar Tea Co. 
and per Starke J. in Henry Dean & Sons (Sydney) Ltd. v. P. O'Day Pty. Ltd.). [Emphasis added] 

The above extract from Dixon J’s judgment was recently considered by Robb J in Griffiths 
v Martinez87 in which his Honour said: 

312 Each part of the extract from Dixon J’s judgment that has been emphasised 
demonstrates a significant aspect of the principle stated by his Honour. That is that, 
under the general law of contract, when one party purports to terminate the contract for 
breach by the other, where the act of termination will be a repudiation if not justified, the 
terminating party may justify the termination by any sufficient breach by the other party, 
whether or not known to the terminating party, where that breach had been committed 
before the act that would otherwise be a repudiation.  

 
And in Sunbird Plaza Pty Ltd v Maloney88, Mason J noted: 

Shepherd v Felt & Textiles Australia (1931) 45 CLR 359 stands as authority for the general 
proposition that termination of a contract may be justified by reference to any ground that was 
valid at the time of termination, even though it was not relied on at the time and even though the 
ground actually relied on is found to be without substance. 

The scope of the Shepherd principle was considered by the New South Wales Court of 
Appeal in Downer EDI Ltd v Gillies89. 
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I note the facts. 

Gillies was Downer's Managing Director and Chief Executive Officer. 

He sued Downer in the Supreme Court for breach of his contract of employment and 
payment for sums due under the contract. Mr Gillies was successful in the Supreme Court 
which entered judgment in his favour for some $7 million. 

Gillies' employment contract contained the following termination clause: 

4. Termination of Agreement 

4.1 Your employment under this Agreement may be terminated in any of the following ways: 

(a) by you giving three (3) months' notice to the Company in writing; or 

(b) the Company giving you three (3) months' notice in writing or payment in lieu 
thereof; or 

(c) in the event of your misconduct or fraudulent activity, by the Company 
notifying you that your employment is terminated with Immediate effect.  

Notwithstanding Clause 4.1(a) you will be entitled to resign for the 
following reasons: 

(a) Ill health such as to preclude the possibility of your continuing your duties in 
the opinion of a properly qualified medical practitioner who shall be selected 
by the Company. 

(b) The termination of the services of the present Chairman of the Company, Mr 
Tom Lau, unless he is replaced by an experienced and qualified director 
acceptable to you.  

In the event of your resignation for these reasons, you will be entitled 
to receive a termination payment calculated in accordance with the 
provision of Clause 4.1(b) and  

4.2 In addition to the payment In lieu of notice which may be made pursuant to Clause 
4.1(b) you will be paid an additional benefit, which shall be capped at 150% of your 
annual base salary, as follows: 

(a) for the first five years of continuous employment, an additional two (2) months' 
base salary for each completed year of continuous service (or pro rata for part 
thereof); 

(b) for each year of continuous employment in addition to the first five (5) years a 
half (1/2) of a month's base salary for each completed year of continuous 
service (or pro rata for part thereof). 

4.3 The termination payments referred to In this cl 4 will not be payable in any case where 
the termination Is effected under cl 4.1(c) due to your misconduct or fraudulent activity. 

The key issue was whether Downer was able to rely on clauses 4.1(c) and 4.3 even though 
termination was originally effected under clause 4.1(b). That termination took place before 
Downer became aware of Mr Gillies' misconduct. 

Downer contended that it was entitled to rely on the termination for misconduct provisions 
on the basis of the Shepherd principle. 

Allsop P in delivering the principal judgment noted: 

[133] It was submitted by Mr Gillies that the principle in Shepherd v Felt and Textiles was 
restricted to circumstances where the act purportedly taken under the contract required other 
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justification to be valid. In support of this contention the decision of Vickery J In Hodgson v Amcor 
Ltd [2012] VSC 94 at [1602]-[1614] was cited. In that case, Vickery J said at [1612]: 

Second, the Shepherd principle in its broader form, in my opinion, cannot be applied, in 
effect, to convert a termination undertaken on one basis, namely a contractual 
termination in this case, to a termination on another basis, namely a summary 
dismissal. This is so, even though facts have now come to light which would have 
justified the summary dismissal of Hodgson as at 11 August 2004. The Shepherd 
principle does not go so far. 

In rejecting this narrow approach to the principle his Honour said: 

[136] As a matter of principle and authority, the limitation on the principle should not be accepted. 
There is no reason in principle for Shepherd v Felt and Textiles to be confined to supporting as 
justifiable acts done under contract which are not valid without further justification from the facts 
not previously known. In principle, it should equally extend to adding a further basis for 
justification of the act if that further basis has separate relevance. So to approach the matter 
accords with the approach to the availability of damages for loss of bargain even if the contract be 
terminated in the exercise of a contractual power:  Progressive Mailing House Pty Ltd v Tabali Pty 
Ltd [1985] HCA 14; 157 CLR17 at 31; and Sunbird Plaza at 260-262. Of course, whether or not 
the two contractual bases can operate concurrently or severally will be affected by the terms of 
the contract. 

[137] As a matter of authority, the principle was expressed by Mason CJ in Sunbird Plaza at 262 
in a fashion not so limited: 

Shepherd v Felt & Textiles of Australia Ltd stands as authority for the general 
proposition that a termination of a contract may be justified by reference to any ground 
that was valid at the time of termination, even though it was not relied on at the time and 
even though the ground actually relied on is found to be without substance. 

His Honour made the following further important observations: 

[142] It is unnecessary, however, to explore Cavenagh any further or to explore the operation of 
the general law upon the contract construed such that the word "effected" in cI 4.3 is limited to its 
past participial meaning contended for by Mr Gillies. If that textual construction of cI 4.3 were to 
be adopted, the question would arise whether the contract had excluded by necessary implication 
common law rights of dismissal, the principle in Shepherd v Felt and Textiles and the principle 
that such summary dismissal involves immediate dismissal without compensation: Blyth 
Chemicals Ltd v Bushnell at 72. Clear words are needed to rebut the presumption that a 
contracting party intends to abandon contractual rights implied by law: Stocznia Gdanska SA v 
Latvian Shipping Co [1998] 1 WLR 574 at 585; Gilbert-Ash (Northern) Ltd v Modern Engineering 
(Bristol) Ltd [1974] AC 689 at 717; Concut at 699-70 [23]. No such clear words can be discerned 
here. 

[143] Clause 4.3 should be construed both in the context of the common law, including the 
principle in Shepherd v Felt and Textiles, and in accordance with honest commercial common 
sense. One aspect of common sense would be the obvious fact that serious misconduct of an 
employee is sometimes not discovered for some time. A business contract, otherwise tolerably 
straightforwardly drafted, to be understood as permitting an employee to obtain contractual 
benefits on termination on one basis of no misconduct when, unknown to the employer, serious 
misconduct has occurred, which if appreciated, would have denied the contractual benefits, might 
give pause for thought. If the words are reasonably capable of conforming to a regime consistent 
with the parties' rights being resolved by reference to the true position, they should be given that 
sensible meaning. Here, cI 4 as a whole and the text of cI 4.3 support a meaning to the word 
"effected" in cl 4.3 broader than the historical fact of what happened. 

[144] Clause 4.3 should be construed where it uses the word "effected" as including in its 
meaning effected as a matter of law, that is, by reference to the legally available support or 
justification for the termination that was effected. Accordingly, cI 4.3 would operate in 
circumstances where, after a termination under 4.1(b) (that is, the act of termination by payment 
in lieu of notice), Downer became aware of circumstances that would have entitled it to terminate 
under cI 4.1(c) and to dismiss summarily. In such a circumstance, for cl 4.3 to engage with a 
termination payment under cl 4.1(b), "effected" must be wider than a description of an historical 
fact. For cI 4.3 to be addressing termination payments under cl 4.1(b), "effected" must be wide 
enough to include effected in law as justified. The acting to terminate otherwise than under 
cI 4.1(c) does not disentitle or debar Downer, if it later discovers facts amounting to serious 
misconduct, from relying on them to assert that the termination was thereupon justified and took 
effect in law thereupon (thus was "effected") as one based on the found misconduct. Thus, by the 
words of cI 4.3, no termination payments in cI 4 were payable. Given that the words "not be 
payable" refer to moneys paid to effect a termination under cl 4.1(b), their meaning is clearly that 
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such moneys were not liable to be paid. In such circumstances, reading cI 4 as a whole, the 
moneys paid on 9 August were not liable to be paid, were not payable, by reason of cI 4.3. I have 
read the reasons of Meagher JA in this respect, agree with him and acknowledge his assistance 
in the expression of this part of these reasons. 

However, the Full Federal Court in Melbourne Stadiums Limited v Sautner90 did not agree 
with Allsop P's analysis as to the scope of the Shepherd principle. The Court noted: 

[112] We do not consider that Shepherd supports MSL 's contention that a lawfully terminated 
agreement, in effect, may be resuscitated and then re-terminated upon some ground not known 
at the time of the termination. An agreement may be terminated lawfully for any number of 
reasons: resignation of the employee; redundancy; effluxion of the contractual term of 
employment or some other contractual basis. A contract cannot be terminated twice: Carter J, 
Carter's Breach of Contract (1st Ed, LexisNexis Butterworth, 2011) at 10.08. Upon that question 
we regard Cavenagh as correctly decided. Mummery LJ in Cavenagh at [36]-[39] characterised 
the claim for the sum in lieu of notice as a debt. Mummery LJ referred to the respondent's choice 
to terminate the service agreement under cl 11.5 by promising to pay the amount in lieu of notice 
and then said that "[h]aving chosen to terminate the service agreement in that way, the company 
was not entitled to resile from the contractual consequences of its choice...". We would make 
such an observation in the case before us. MSL made a contractual choice to terminate under cl 
7.1. It is bound by that choice, if properly implemented. 

[113] To the extent that Downer (and Bibby Financial Services Australia Pty Ltd v Sharma  [2014] 
NSWCA 37 which followed it), may suggest otherwise, we would disagree. Allsop P construed the 
termination clause in Downer in a way which enabled the Shepherd principle to be invoked in its 
wider expression as articulated by his Honour. We do not need for present purposes to explore 
that textual construction in detail. However, we would depart from his Honour's reasons at [144] 
which would permit, following a (lawful) termination of an agreement, an entitlement to rely upon 
a different type of termination based upon a serious misconduct provision to sustain that very 
termination. 

[114] As we have said, contrary to what was said by Allsop P in Downer at [136] and [138], we do 
not take anything said in Sunbird Plaza at (260-2) or otherwise to be a wider expression of the 
Shepherd principle. Nor do we think that Progressive Mailing House Pty Ltd v Tabali Pty Ltd 
(1985) 157 CLR 17 at 31 (referred to by Allsop P at [136]) is authority for any such wider 
expression of the Shepherd principle. Moreover, Commonwealth Homes and Investment Co Ltd v 
Mackellar (1939) 63 CLR 351 at 378 per Dixon J adds little to the present issue. Our attention has 
also been drawn to Kanes Hire Pty Ltd v Mitchell (2010) 203 IR 37 at [32]-[34] per Moore J, but it 
contains nothing inconsistent with what we have said. And neither does Intico (Vic) Pty Ltd v 
Walmsley [2004] VSCA 90 at [3] per Ormiston JA. 

The scope of the Shepherd principle was further considered by Sackar J in Fishlock v 
Campaign Palace Pty Ltd91. This case was also concerned with an employment contract. 

Reliance on a termination for convenience clause in the context of the Shepherd principle 
was considered by Finn J in GEC Marconi Systems Pty Ltd v BHP Information Technology 
Pty Ltd92. Relevantly, his Honour said: 

[745] The following extract from American Jurisprudence 2d sufficiently identifies the purpose and 
burden of the constructive termination doctrine in procurement law in the United States (64 AmJur 
2d, Public Works and Contracts, §165): 

If a contract contains a termination for convenience clause allowing the government to 
terminate a contract in whole or in part and the contracting officer could have invoked 
that clause instead of terminating, rescinding, or repudiating the contract on some other 
invalid basis, the court will constructively invoke the clause to retroactively justify the 
government's actions, avoid a breach, and limit liability. Courts apply the doctrine of 
constructive termination for convenience on government contract cases when the basis 
upon which a contract was actually terminated is legally inadequate to justify the action 
taken. 

[746] The reason this is of present interest is that GEC Marconi contends that BHP-IT purported 
to terminate under cl 27.1 for poor performance and that that termination was ineffective and 
improper. BHP-IT has sought to counter this by contending that, even if the poor performance 
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termination was ineffective, it could have relied in any event on termination for convenience and it 
can now seek to justify its termination by reference to its cl 27.5 power. 

[747] Neither party adverted to the United States doctrine to which I have referred, BHP-IT merely 
asserting its entitlement to avail of cl 27.5. However, its submissions refer, though for other 
purposes, to a long accepted principle of contract law which, in turn, provided the underpinning 
for the constructive termination doctrine. It is that when a party terminates a contract and an 
ineffectual reason or basis is assigned at the time, another reason or basis may afterwards be 
relied upon to justify the termination, the question being whether, in the circumstances, the party 
was actually entitled to do what it did even if unaware of all of the circumstances at the time it 
terminated the contract; Shepherd v Felt and Textiles of Australia Ltd (1931) 45 CLR 359; 
Rawson v Hobbs (1961) 107 CLR 466; Concut Pty Ltd v Worrell (2000) 176 ALR 693; Carter, 
Breach of Contract, [1006]-[1014] (2nd ed); Chitty on Contracts, Vol 1, para 25-013 (28th ed). 

3.21 Termination based upon an implied term as to reasonable notice 
 
In circumstances where a contract does not expressly provide for expiry at the end of an 
agreed term the courts are prepared to imply a term that such contract may be terminated 
upon the giving of reasonable notice. What is reasonable notice is a question of fact and 
guidance on this issue was provided by McHugh JA when sitting in the New South Wales 
Court of Appeal in Crawford Fitting Co & Ors v Sydney Valve and Fittings Pty Ltd & Anor93, 
His Honour, relevantly, noted at 444: 

The chief purpose of a notice for a reasonable period, therefore, is to enable the parties to bring 
to an end in an orderly way a relationship which, ex hypothesi, has existed for a reasonable 
period so that they will have a reasonable opportunity to enter into alternative arrangements and 
to wind up matters which arise out of their relationship. Matters to be wound up will include 
carrying out existing commitments, bringing current negotiations to fruition, and where 
appropriate, obtaining the fruits of any extraordinary expenditure or effort carried out within the 
scope of the agreement. The line between ordinary recurrent expenditure and effort and 
extraordinary expenditure and effort will not always be easy to draw. But in general it will be 
determined by what the parties would reasonably have contemplated was extraordinary effort or 
expenditure. 

In the recent decision of the Supreme Court of Victoria in Primary Flooring Pty Limited v 
Australian Comfort Group Pty Limited94, Croft J summarised the applicable principles: 

45 Where an agreement does not otherwise regulate or restrict its termination, a party 
purporting to terminate an agreement has acted reasonably in giving notice is 
determined in light of the circumstances at the time of the giving of the notice.   Any 
period of notice must be sufficiently long to enable the recipient to deploy their labour 
and equipment in alternative employment, to carry out their commitments, to bring 
current negotiations to fruition, and to wind up the association in a businesslike manner.   
If a person in the initial stages of a business arrangement expends money or effort in 
developing the business, it provides a ground for implying a term that the business is to 
continue for a reasonable period.  It is not to be presumed that the parties intended that 
the agreement could be put to an end before the person incurring the expenditure or 
effort has had an opportunity to recoup their initial expenditure or effort.   Moreover, the 
possibility of a contractual obligation of indefinite duration is a position the law will 
entertain.   Whether and in what manner such an obligation may be terminated is a 
separate consideration and a matter to be resolved having regard to the terms of the 
particular agreement.  

46 An obligation to act reasonably or in good faith with respect to a power conferred by the 
provisions of an agreement would prevent the fixing of a period of time for an 
extraneous purpose or one which could not on any view be justified as reasonable 
having regard to the purpose for which such a notice is given — namely, to enable the 
parties to end their existing relationship and have a reasonable time to make alternative 
arrangements.   But, again, this position is dependent upon and is framed by the 
contractual provisions contained in the agreement. 
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The case concerned a supply agreement which contained the following clause: 

6 Term and Termination 

6.1 Duration of agreement 

This agreement commences on the Commencement Date and will continue until 
terminated by mutual consent in writing, or as a result of this clause 6.  For the 
avoidance of doubt, it is the parties' intention that this agreement continue to bind the 
parties' successors or assigns, and it may not be terminated, whether by a party giving 
reasonable notice or by any other means or on any other grounds, except as provided 
by this clause 6. 

6.2 Events of termination 

… 

The plaintiff sought, amongst others, the following declarations: 

(a) that upon request by one party to the Supply Agreement for consent to termination of 
the Supply Agreement, the other parties may not unreasonably withhold their consent 
(“First Declaration”); 

(b) that upon request by one party to the Supply Agreement for consent to termination of 
the Supply Agreement, the other parties must act in good faith (“Second Declaration”); 

Croft J conducted a thorough examination of the principles relating to the implication of a 
term of good faith and reasonableness and how such term may potentially regulate the 
way in which the seller under the supply agreement should consider the buyer’s proposal 
for termination within a specified time. His Honour accepted that such a term may be 
implied ad hoc and contrasted that approach with the approach of the Court of Appeal in 
New South Wales. Relevantly, his Honour said: 

44 The Court of Appeal in Victoria has not accepted that an implied term of good faith is a 
necessary legal incident of all commercial contracts or that it applies indiscriminately to 
all the rights and powers conferred by a commercial contract.  Rather, it has said that 
whether a term requiring the exercise of good faith is to be implied depends upon the 
principles of ad hoc implication. The conditions necessary to ground the implication of a 
term on this basis are that: (1) it must be reasonable and equitable; (2) it must be 
necessary to give business efficacy to the contract, so that no term will be implied if the 
contract is effective without it; (3) it must be so obvious that “it goes without saying”; (4) 
it must be capable of clear expression; and (5) it must not contradict any express term 
of the contract. 

In rejecting the plaintiff’s application for the declarations his Honour concluded: 

67 Dissatisfied with the contractual bargain that it knowingly assumed as part of its 
acquisition of Dunlop Flooring, Primary Flooring has sought to bring the Supply 
Agreement to an end.  The Supply Agreement provides that it may not be terminated, 
“whether by a party giving reasonable notice or by any other means or on any other 
grounds”, except as provided by clause 6.  Despite this, Primary Flooring contends that 
Comfort Group acted unreasonably in not assenting to the Proposed Termination, the 
terms of which provided Comfort Group with no more than a notice period and, 
accordingly, made no provision for the commercial loss that Comfort Group would 
inevitably suffer upon termination.  For the preceding reasons, I find that this is not the 
position — Comfort Group has not acted unreasonably and was under no obligation to 
act other than it did. 

4 Express termination clauses 
 
Apart from termination rights arising at common law, contracting parties may set up their 
own comprehensive regime specifying the precise circumstances when either may elect to 
terminate the contract. 
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4.1 Relationship with Termination at Common Law 
 
The issue which arises is whether the incorporation of an express termination regime 
operates as an exclusive code governing a party's termination rights with the result that 
common law rights of termination are excluded. This was held to be the case in Amann 
Aviation Pty Ltd v Commonwealth of Australia95. However, later recent comments by the 
High Court suggest the contrary. Thus, in Concut Pty Ltd v Worrell96,Gleeson CJ, Gaudron 
and Gummow JJ noted: 

In discerning that intention, regard should be had to "the familiar principle of construction that 
clear words are needed to rebut the presumption that a contracting party does not intend to 
abandon any remedies for breach of the contract arising by operation of law". Thus, an express 
provision for termination for breach in certain circumstances may be regarded as designed to 
augment rather than to restrict or remove the rights at common law which a party otherwise would 
have had on breach. 

The importance of interpretation in determining the scope of a contract termination regime 
was emphasised in Walter Construction Group Limited v Walker Corp Ltd97 and Wallace-
Smith v Thiess Infraco (Swanston) Pty Ltd98, whereas Amann Aviation turned on its own 
facts. 

In Wallace-Smith the Full Federal Court was called upon to consider the interpretation of 
the following clause restricting termination rights in an infrastructure Maintenance 
Agreement which was one of a number of transaction documents involving the privatisation 
of the Melbourne tram system. 

24.4 Termination of Key Contracts 

(a) Thiess must not, except as permitted by paragraph (b): 

(i) avoid, release, surrender, terminate, rescind, discharge (other than 
by performance) or accept the repudiation of; 

(ii) suspend the performance of any of its obligations under; or 

(iii) do or permit anything that would enable or give grounds to another 
party to do anything referred to in subparagraph (i) or (ii) in relation 
to, this Agreement. 

(b) Thiess may terminate a Key Contract if the Director is reasonably satisfied 
that: 

(i) It is no longer necessary [for] Thiess to have the benefit of the Key 
Contract; or 

(ii) Thiess has made adequate alternative arrangements for the 
continued operation of the Franchise Business. 

(c) If Thiess terminates a Key Contract in breach of this Agreement, Thiess must, 
at the request of the Director, enter into an agreement immediately following 
that request with each counterparty to the Key Contract on the terms set out in 
the relevant Direct Agreement. 

In determining that the above clause did not exclude common law rights of termination 
French J noted: 

Clause 24.4(a) of the Swanston IMA provides that Thiess Swanston must not 'except as 
permitted by para (b) ... avoid, release, surrender, terminate, rescind, discharge (other than by 
way of performance) or accept the repudiation of ... this Agreement'. 
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The acts to which para (a) applies include acts which can be done consensually or in the exercise 
of common law rights. Paragraphs (a) and (b) can be read in two ways. One construction would 
see common law rights of termination extinguished so that all that is left is what amounts to a 
discretion on the part of the Director to release Thiess Swanston from its agreement. Another 
construction would see the common law rights not extinguished but exercisable only upon the 
fulfilment of the conditions defined in cl 24.4(b). That is to say, before Thiess Swanston could 
terminate for cause, the Director must be reasonably satisfied that '... it is no longer necessary 
[for] Thiess to have the benefit of the [IMA] ...' and that Thiess Swanston has made 'adequate 
alternative arrangements ...'. 

Only the word 'termination' is used in cI 24.4(b) to refer to permitted action. As Lord Radcliffe said 
in Bridge v Campbell Discount Co Ltd [1962] AC 600 at 620: 

"Terminate" is an ambiguous word, since it may refer to a termination by right under an 
agreement or by a condition incorporated in it or by deliberate breach by one party 
amounting to a repudiation of the whole contract. 

The word is generic and wide enough to encompass rescission, discharge and 
acceptance of repudiation. At common law each of these constitutes the termination of 
the contract. Termination may also occur by agreement involving release or surrender 
of contractual rights - see generally J Carter, 'Termination in the Law of Contract' (op cit) 
at 1317. All of these mechanisms for termination are left intact by cl 24.4(a) but 
conditional upon the satisfaction of the requirements in cI 24.4(b). This approach to 
construction accords with the language of the clause and least disturbs existing 
common law rights. It is also consistent with its contractual purpose of maintaining 
continuity in the provision of public transport services. That purpose is not undermined 
by a construction of the contract which would defer or condition, rather than extinguish, 
common law rights of termination. The fact that 'termination' appears in cI 24.4(a) as 
one of a number of terms relating to the cessation of a contract, does not mandate its 
narrow construction in cl 24.4(b) as referring only to consensual termination. The words 
'release' and 'surrender' in cI 24.4(a) are capable of reference to consensual 
termination. The generic construction of 'termination' being open under cl 24.4(b) and 
having a non-extinguishing operation in respect of common law rights of termination it 
should be adopted rather than a construction which would have an extinguishing effect. 

4.2 Operation of Cure Provisions 
 
The scope of cure provisions and the meaning of the expression "breach capable of 
remedy" were considered in the New South Wales Supreme Court and Court of Appeal in 
Burger King Corporation v Hungry Jack's Pty Limited99. 

Burger King Corporation (BKC) and Hungry Jack's Pty Limited (HJPL) entered into, 
amongst other things, a Development Agreement. It dealt with the future development of 
Burger King restaurants in Australia by HJPL. 

Under clause 2.1 of the Agreement HJPL was required to develop and open for business in 
a specified territory a minimum of 4 new Burger King restaurants per annum commencing 
on 12 November 1990. 

The Development Agreement contained a termination for default clause which, relevantly, 
provided: 

Default 

15.1 The occurrence of any of the following events shall constitute good cause for BKC, at its 
option without prejudice to any other rights or remedies provided for hereunder or by 
law equity, to terminate this Agreement. 

(d) Hungry Jack's falls to comply with any of the other terms, provisions or 
conditions of this Agreement, any Franchise Agreement, or any other 
obligation owed to BKC. 

15.2 In the case of any breach which is capable of being cured, BKC shall not terminate this 
Agreement unless and until Hungry Jack's shall have failed to cure such breach within 
10 days in the case of default of any obligation to pay money to BKC and within 30 days 
in the case of any other breach after being notified by BKC of the nature of the default. 
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Other events were specified in clause 15.1 which are not relevant to the current issue. 

On 5 November 1996 BKC served a notice of termination on HJPL with immediate effect. It 
alleged a breach of clause 2.1 and was issued pursuant to clause 15.1(d). The alleged 
breach of clause 2.1 consisted of a failure by HJPL to open at least 2 new restaurants in 
the specified territory during the year November 1995 to November 1996. 

It is noteworthy that the courts recognised a tension between clause 2.1 which required 
HJPL to develop and open for business a minimum of four new Burger King restaurants 
per annum while clause 3.2 granted HJPL an option to renew the Agreement if HJPL had 
opened 20 Burger King restaurants during the previous 5 years with a minimum of 2 
restaurants per annum. This tension influenced the courts in reaching their decision on the 
true construction of the Agreement. 

4.3 Key issues and contentions 
BKC did not comply with clause 15.2 and did not serve on HJPL a notice to cure the 
default within 30 days. BKC did not consider that it was necessary to do so as the breach 
complained of, they submitted, was not capable of cure within 30 days as contemplated by 
clause 15.2. 

HJPL conceded that even if the notice to cure had been served HJPL would have been 
unable to cure the default within the period of 30 days. 

In the proceedings HJPL challenged the validity of the termination notice. 

The principal contention for BKC was that clause 15.2 was only activated if the breach was 
capable of being cured, and this was not such a breach, as the period within which the 
restaurants were required to be opened had passed. 

The principal contentions for HJPL were, first, that clause 15.2 contemplated a breach 
capable of cure which, if not cured within 30 days, entitled BKC to terminate. The clause 
did not, they submitted, refer to a breach capable of cure within 30 days. In other words, 
the primary issue was whether the breach was capable of cure. If it was so capable then 
the 30 day notice had to be served and such service was a condition precedent to the 
validity of the termination. Further, the right to terminate only accrued after the expiration of 
the 30 days. Secondly, even though the time had indeed passed for the opening of the 
restaurants the breach was nevertheless capable of cure and it was a requirement that 
BKC serve the 30 day notice. Service was necessary even though HJPL would be 
incapable of curing the breach within the 30 day period. 

4.4 Interpretation of the cure provision 
 
The New South Wales Court of Appeal in affirming the court below held as follows: 

 If there is a breach capable of remedy, a 30 day notice must be served. It is not 

relevant that the breach was not actually capable of remedy within 30 days. 

 A breach is nevertheless capable of remedy even though it consists of a failure to 

comply with a time provision and is therefore a once and for all breach. 

4.5 Meaning of "breach capable of remedy" 
 
The New South Wales Court of Appeal reviewed the authorities on this subject and 
concluded that the law was accurately stated in the following passage of Sugerman J in 
Batson v De Carvalho100: 

To 'remedy' a breach is not to perform the impossible task of wiping it out - of producing the same 
condition of affairs as if the breach had never occurred. It is to set things right for the future, and 
that may be done even though they have for some period not been right, and even though that 

                                                      
100 (1948) 48 SR NSW 417 



 

 
APAC-#89913926-v1 54 © Norton Rose Fulbright Australia 
 

may have caused some damage to the Lessor ... a breach may be remedied ... even though the 
time for doing the thing under the covenant may have passed ... 

The Court of Appeal also cited a passage from the judgment of Waddell AJA in 
Tricontinental Corporation Ltd v HDFI Ltd101. His Honour said: 

It is said that failure to pay at a particular date is not a default which is capable of rectification 
because the date has passed and nothing can be done to re-establish what should have been 
done. On this View, only a continuing default can be regarded as capable of rectification. 
However, in my opinion, the default in failing to pay the bills due on 30 November was capable of 
rectification by paying the money due, together with additional interest as provided by the facility 
agreement, at a future date. 

Clearly the courts have adopted a broad and pragmatic view as to the meaning of the 
expression "capable of remedy". It means that the party in breach is able to set things right 
for the future. The courts recognise that contractual obligations governed by time 
limitations are capable of remedy even though the relevant time for performance has 
passed and even though such a breach may be regarded as a once and for all breach. 

In Burger King the New South Wales court, accordingly, held that even though time had 
passed for the performance by HJPL of its obligation to open a minimum number of 
restaurants in the relevant year the breach was nevertheless capable to remedy. This 
conclusion was reached notwithstanding HJPL's concession that it would have been 
unable to cure the breach within the relevant 30 day period. 

The scope and operation of cure provisions were considered by the New South Wales 
Court of Appeal in Waters Lane Pty Ltd v Sweeney102 and by the Queensland Court of 
Appeal in Giacomi v Nashvying Pty Ltd103.The authorities were also considered by 
Hargrave J in Ansett Australia Ltd (Subject to a Deed of Company Arrangement) v Diners 
Club Pty Ltd104. 

4.6 Notices to remedy and good faith 
 
The extent to which remedy notices comprising part of a termination process must satisfy a 
good faith test was considered by the New South Wales Supreme Court in NSW Rifle 
Association Inc v The Commonwealth of Australia105. 

On 15 March 2000 the Commonwealth granted by contract a licence to the Association to 
use the rifle range at Malabar in Sydney for the activities of its members. The relevant 
provisions of the licence were as follows: 

2.1 Licence 

The Owner grants to the User during the Term: 

(a) an exclusive licence to use the Licensed Area in accordance with this 
document; 

(b)  a non-exclusive licence for the User and the User’s Agents to use the 
Licensed Range; 

(c)  a non-exclusive licence for the User and the User’s Agents to use the Caravan 
Park; and 

(d)  an exclusive licence to use the Buildings,  

for the uses described in clause 5. 

Term 

(a) The period commencing on the Commencing Date and ending on the 
Termination Date 

(b) Commencing Date: 1 June 1999 
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(c) Terminating Date: 

The later of: 

(i) 30 June 2001; or 

(Ii) the date being 14 days after the Owner gives to the User a 
Relocation Notice. 

Relocation Notice means a notice by the Owner to the User to the effect that the Holsworthy 
Range (or a comparable range nominated by the Owner) is available for the User's use. 

6.2 Condition of improvements 

The User must at all times at its own expense: 

(a) keep in a good and safe state of repair: 

(i)  the Buildings; and 

(ii)  the target platforms, the target mechanisms and the target butts on 
the Fullbore 

Classification Range and the Service Classification range; and 

(b)  comply with the Environmental Management Plan and Fire Safety 
Management Plan. 

10.  DEFAULT AND TERMINATION 

10.1  Default 

The User is In default if: 

(a)  (non-payment) it does not pay the Licence Fee or any other money payable under this 
document within fourteen days of the due date, after written demand by the Owner; 

(b)  (breach) the Owner gives the User a notice asking the User to remedy any breach of 
this document and the User does not remedy the breach within fourteen days or such 
longer time as is specified in the notice; 

(c) … 

(d) … 

(e) … 

(f) … 

10.2  Owner's rights on default 

If the User is in default the Owner may: 

(a)  rectify the default, and the User must immediately reimburse the Owner for the cost of 
the rectification; or 

(b)  terminate this document by written notice and also exercise any other legal right. 

The Commonwealth served three Remedy Notices on the Association as follows: 

(a)  on 25 January 2012 asserting that the NSWRA was in breach of its obligations 
under clause 6.2(a)(i). The notice stated that the breaches were required to be 
remedied within 14 days of the date of the notice; 

(b)  on 2 April 2012 a notice dated 29 March 2012 alleging that the NSWRA was in 
breach of its obligations under clause 6.2(b). The alleged breaches were required 
to be remedied by 19 April 2012; and 

(c)  on 9 May 2012 a notice dated 7 May 2012 alleging that NSWRA was in breach of 
clause 6.2(b) in that it had failed to comply with the Fire Safety Management Plan. 

As noted by White J the Commonwealth admitted that it would not have been possible for 
the NSWRA to carry out all the work required by each remedy notice within the times 
specified. Further, the Commonwealth had made no complaint about NSWRA's 
compliance with clause 6.2 of the licence.  

The NSWRA filed a statement of claim challenging the validity of the second and third 
notices, the Commonwealth having withdrawn the first. 
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The primary judge summarised the essence of NSWRA's case at paragraph 46 as follows: 

The NSWRA’s principal contention was that the Commonwealth was under a duty to act 
reasonably and in good faith in the exercise of its power under cl 10.1(b) to specify a time for the 
remedying of the alleged breaches. It submitted that in requiring the alleged breaches to be 
remedied in 14 or 16 days the Commonwealth did not act reasonably and in good faith. It also 
submitted that the remedy notices were issued as part of a political campaign to evict the Rifle 
Association from the range, in order to satisfy a political promise made by Mr Garrett, in 
circumstances where the Commonwealth was unwilling to fund the Rifle Association’s relocation 
to a suitable alternative location. It submitted that the Commonwealth was not in truth concerned 
about the state of the Buildings, as evidenced by the fact that the two reports concerning the state 
of the Buildings dated December 2007 which accompanied the First Remedy Notice of 
25 January 2012 had not been provided to the Rifle Association prior to the service of that notice. 
It submitted that specification of a period of 14, 16 or 17 days to comply with the notices was 
unreasonable. It relied on the Commonwealth’s admission that the notices could not have been 
complied with within the times specified. 

His Honour concluded that the Commonwealth was bound by an implied term to act 
reasonably and in good faith in issuing the remedy notices. 

Under the rubric of "term implied by construction" his Honour noted: 

[126]  As a matter of construction, the parties provided that the Commonwealth could only 
terminate the licence if the NSWRA were in default (as defined), and in the case of a breach not 
falling under cl 10.1(a), (c) or (d), only after giving notice asking the breach to be remedied. The 
purpose of cl 10.1(b) is to give the NSWRA the opportunity to remedy the breach. The time for 
remedying the breach can be either 14 days or such longer period as may be specified. The 
power to fix a longer time to remedy a breach is conferred for the purpose of allowing the breach 
to be remedied. As a matter of construction, the notice must be given for the purpose of allowing 
the NSWRA to remedy a breach and the power to fix a longer time than 14 days for the breach to 
be remedied must be exercised having regard to the same purpose. That implies (as a matter of 
construction) that the power under cl 10.1(b) be exercised reasonably. In the present 
circumstances, if the power to give the notice or to fix a time were exercised unreasonably, it 
would indicate that the power was not being exercised for a proper purpose. 

Under the rubric of "ad hoc implication of term" his Honour noted: 

[133] Thus, I reject the Commonwealth’s submission that the fact that there has been a delay in 
the issuing of a remedy notice is of no consequence. The Commonwealth relies on cl 12.4(a) 
which provides that a delay in exercising a power or a right of a party does not preclude any other 
or further exercise of the power or right, and does not operate as a waiver. But that does not 
mean that the delay is of no consequence. Many of the alleged breaches on the basis of which 
the Commonwealth contends it is entitled to terminate the licence have existed since a 
reasonable time expired after 15 March 2000 for the Buildings to be put into good and safe repair, 
or for the Environmental Management Plan, and the Fire Safety Management Plan to be 
complied with. On any view, the time for doing many of the things the Commonwealth says 
should have been done was in 2000 or 2001, or 2002 at the latest. Many of the alleged defects 
are identified in reports received by the Commonwealth in December 2007, but not provided to 
the NSWRA until service of the first Remedy Notice in January 2012. 

[134] The Commonwealth says that these are irrelevant considerations because under cl 10.1(b) 
it was entitled to require a breach to be remedied within 14 days. It says it was not under any 
obligation to act reasonably and in good faith in requiring a breach to be remedied within 14 days, 
even if it were under such an obligation if it specified a longer time for the remedying of the 
breach. But that is not so. The Commonwealth is required to act reasonably and in good faith in 
deciding whether or not to require the breach to be remedied within 14 days or whether it should 
give a longer time for the breach to be remedied, and it is required to act reasonably and in good 
faith in fixing such a longer time. 

[135] The Commonwealth submitted that under cl 10.1(b) its discretion to issue a remedy notice 
was “absolute”. There is nothing in the licence deed that so provides (compare Vodafone 
Pacific Ltd v Mobile Innovations Ltd at [195] and [197]). 

[136] The fact that cl 10 provides detailed terms as to the circumstances in which the licensee will 
be taken to be in default does not exclude the implication that the Commonwealth act in good 
faith and reasonably in giving notice under cl 10.1(b) requesting a breach to be remedied. In 
Central Exchange Ltd v Anaconda Nickel Ltd, Steytler J said (at [64]) that: 

[64] One thing that is clear, however, is that principles of good faith “do not block use of 
terms that actually appear in the contract”. (Kham & Nate’s Shoes No 2 Inc v First Bank 
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of Whiting (1990) 908 F 2d 1351, at 1357, referred to in Burger King, above, para 173). 
In Burger King, the Court (ibid) also referred with apparent approval to the following 
extract from the judgment of the Court in Metropolitan Life Insurance Co v RJR Nabisco 
Inc (1989) 716 F Supp 1504 at 1507: 

In other words, the implied covenant will only aid and further the explicit terms 
of the agreement and will never impose an obligation “which would be 
inconsistent with other terms of the contractual relationship”. … Viewed 
another way, the implied covenant of good faith is breached only when one 
party seeks to prevent the contract's performance or to withhold its benefits. 
… As a result, it thus ensures that parties to a contract perform the 
substantive, bargained for terms of their agreement. 

As Perram J observed in Oliver v Commonwealth Bank of Australia (at [29]–[32]) it is 
not the law that a duty of good faith and reasonableness cannot be breached by the 
exercise of an express and detailed contractual power. In the present case there is 
nothing inconsistent with the express provisions of cl 10.1 if the Commonwealth is 
required to exercise its powers under that clause in good faith and reasonably. The 
implication merely helps elucidate how the express contractual power is to be 
exercised, in the same way as it did in Burger King Corporation v Hungry Jack’s Pty Ltd 
when applied to detailed contractual provisions concerning termination for breach. 

White J held that the remedy notices were invalid and granted an injunction restraining the 
Commonwealth from terminating the licence and excluding the Association and its 
members from using the Rifle Range.  

It is noteworthy that the Commonwealth also relied upon the doctrine of executive 
necessity to support its termination of the licence. This was rejected by the Court in the 
course of a detailed analysis of the scope of that doctrine.  

5 Loss of bargain damages 
 
In Sunbird Plaza Pty Ltd v Maloney106 the High Court confirmed that loss of bargain 
damages are only recoverable upon termination of a contract. As Mason CJ said at 260: 

Loss of bargain damages are recoverable only if the contract is at an end. Once termination due 
to the defendant's wrongful conduct is established the plaintiff is entitled to damages for loss of 
bargain: Dominion Coal Co Ltd v Dominion Iron & Steel Co Ltd [1909] AC 293 at 311. Barwick CJ 
suggested in Ogle (CLR at 450) that termination is not an essential element in an action for loss 
of bargain damages, except in the case of anticipatory breach, but the preponderant opinion in 
Australia and England is against his view: see Ogle (CLR at 458, per Gibbs, Mason and Jacobs 
JJ); Progressive Mailing House Pty Ltd v Tabali Pty Ltd (1985) 57 ALR 609 ; 157 CLR 17 at 31, 
per Mason J (with whom Wilson and Deane JJ agreed generally, and Dawson J agreed); Photo 
Production Ltd v Securicor Transport Ltd [1980] AC 827 at 844-5, 849. 

The High Court has also considered a separate issue in relation to the recoverability of loss 
of bargain damages. The question considered in a number of decisions is whether loss of 
bargain damages would be available to a party terminating a contract pursuant to a 
contractual power on a non-fundamental breach. 

In Progressive Mailing House Pty Ltd v Tabali Pty Ltd107 Mason J said: 

It is often said that repudiation or fundamental breach - in the sense of breach of a condition or 
breach of another term or terms which is so serious that it goes to the root of the contract, and 
thus deprives the other party of substantially the whole benefit of the contract (Federal Commerce 
& Naviation Co Ltd v Molena [1979] AC 757 at 779) - entitles the innocent party to rescind the 
contract and sue for damages for loss of the bargain (see, for example; Ogle v Comboyuro 
Investments Pty Ltd (1976) 136 CLR 444 at 458; 9 ALR 309 at 319-20). But this does not mean 
that such damages are recoverable only in the event of discharge for breach though it is essential 
to an award of damages for loss of bargain that the defendant can no longer be required to 
perform his contractual obligations in specie. This essential foundation may be established by a 
common law rescission of the contract by innocent party or by a termination of the contract in the 
exercise of a contractual power so to do. In either event, assuming repudiation or fundamental 
breach by the defendant, he could no longer be required to perform the contract and is liable for 
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damages for loss of bargain. The well recognized distinction between common law rescission and 
termination pursuant to a contractual power supply no reason in principle why such damages are 
recoverable by the innocent party in one case and not in the other, provided of course that the 
exercise of the power is consequent upon a breach or default by the defendant which would 
attract an award for such damages. 

Termination in the exercise of a contractual power is not an affirmation of the contract which 
debars the innocent party from suing for damages for breach on the ground of repudiation or 
fundamental breach. This is because the termination, so far from insisting on performance by the 
party at fault, brings to an end his obligation to perform his promise in specie. 

Nor can it be said in the case of repudiation or fundamental breach, that loss of the bargain is 
attributable to the innocent party's exercise of his contractual power to terminate. It is different in 
the case of termination for non-essential breach, as Shevill demonstrates, because, by 
terminating pursuant to the contract at that stage, the innocent party puts it beyond his power to 
insist on performance, thereby bringing to an end any possibility of repudiation or fundamental 
breach with consequential damages for loss of bargain. 

In Gumland Property Holdings Pty Limited v Duffy Bros Fruit Market (Campbelltown) Pty 
Ltd108 the plurality said at 259: 

Under general contractual principles, an innocent promisee can terminate the contract, and 
recover loss of bargain damages, where there is repudiation, or a fundamental breach, or a 
breach of condition - ie a breach of an essential term. And under these principles it is possible by 
express provision in the contract to make a term a condition, even if it would not be so in the 
absence of such a provision - not only in order to support a power to terminate the contract, which 
the Lessee concedes, but also to support a power to recover loss of bargain damages. No 
convincing reason was given to explain why the former outcome was sound in law but the latter 
was not. 

6 Termination for convenience and good faith 
 
The role of good faith in Australian contract law remains unsettled. 

The Federal Court in GEC Marconi Systems Pty Ltd v BHP Information Technology109 

concluded that the exercise of a termination for convenience power was subject to a duty 
of good faith and fair dealing.  Since GEC Marconi, the possible existence of an implied 
term has been acknowledged in a number of interlocutory applications, most notably by the 
Supreme Court of Victoria in Kellog Brown & Root Pty Ltd v Australian Aerospace Ltd110.  
Hanson J said in respect of an implied term of good faith: 

It is plain that there is a serious question to be tried, on both as to the existence to the term and 
its breach.   

And in Oxygen8 Communications Australia Pty Ltd v Telstra Corporation Limited111, the 
Federal Court acknowledged the potential application of an implied term limiting the 
exercise of a termination for convenience power. 

However, there are more recent authorities that support the view that reliance on an 
unqualified termination for convenience power is not limited by considerations of good 
faith.  The underlying rationale of these decisions is that the introduction of a good faith 
limitation on the exercise of such a power would be inconsistent with the clear words of the 
clause.  In other words, an implied duty of good faith cannot operate to "block" the express 
terms of the contract. 

In Sundararajah v Teachers Federation Health Limited112, Foster J in the Federal Court 
considered whether there were any implied limitations to an unqualified power to terminate 
a contract on 90 days' notice.  Relevantly, his Honour said:  
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[64] Where a power is given to one party to be exercised in its sole discretion so as to bind the 
other, the terms of the contract are inconsistent with a constraint on the exercise of that power by 
considerations of reasonableness or good faith (Vodafone Pacific Ltd v Mobile Innovations Ltd 
[2004] NSWCA 15 at [194]-[197]; and Tomlin v Ford Credit Australia [2005] NSWSC 540 at 
[119]). (emphasis added) 

[65] For obligations of good faith and reasonableness to be implied into a contract which contains 
a general power of termination, the obligations to be implied must be both reasonable and 
necessary (Burger King Corp v Hungry Jack's Pty Ltd at [163] and [167] (p 569)). 

[68] Generally speaking, if a contract contains a requirement that the parties act in good faith, 
they must act honestly, not capriciously, and reasonably. However, good faith does not require a 
party to act in the interests of the other contracting parties nor to subordinate their own legitimate 
interests to those of the other parties (Macquarie International Health Clinic Pty Ltd v Sydney 
South West Area Health Service (2010) 15 BPR 28,563 at [147]). It may be that there is no 
reasonableness requirement in the obligation, should the obligation be implied. The essence of 
the good faith requirement is honesty. 

[69] In the present case, cl 7.3 confers a broad unqualified power on one of the parties to the 
contract (the respondent) to terminate that contract. There are no criteria at all specified in the 
HICAPS agreement against which a requirement of reasonableness or good faith could be 
measured. If the respondent chooses to terminate the HICAPS agreement pursuant to cl 7.3, it is 
not required to give any reason for its decision to terminate. 

In Trans Petroleum (Australia) Pty Ltd v White Gum Petroleum Pty Ltd113 the Western 
Australian Court of Appeal considered whether there were any good faith considerations to 
the following termination power in a Fuel Re-selling Agreement.   

3.  The Term, unless terminated as provided for in clause 14 [sic: clause 13] of this Deed, shall 
continue from month to month with either party entitled to terminate this Deed upon two (2) 
months written notice to the other. 

Relevantly, Buss JA said:  

[141] Secondly, cl 3 is to be compared to and contrasted with cl 13. Clause 13 contains detailed 
provisions for the respondent to terminate in essence upon the appellant committing a serious 
breach of the agreement or upon the occurrence of any of certain specified events. 

[142] The parties agreed that each of them should have a right of termination without cause under 
cl 3 and the respondent should also have a right of termination for cause under cl 13. 

[144] Clause 3 was not intended to replicate cl 13. There is no basis in the contractual language, 
or the apparent purpose or object of the transaction it creates or evidences, for concluding that cl 
3 was intended to permit termination only for proper cause. (emphasis added) 

[145] Thirdly, the agreement does not require any reasons to be given where a party exercises 
the right of termination under cl 3. This is consistent with the general and unfettered nature of the 
right of termination as conveyed by the language of its expression. 

Edelman J in Mineralogy Pty Ltd v Sino Iron Pty Ltd (No 6)114, having referred to Trans 
Petroleum and termination for convenience powers said:  

[1019]  …These broad powers to terminate are subject to very little constraint. Apart from the duty 
of honesty, which is a universally imposed duty, there is difficulty with implying further restrictions 
from a principle of "good faith" to limit a contractual termination "for convenience" power. 

His Honour does not expand on the scope of the duty of honesty to which he refers and its 
relationship with considerations of good faith.  Also, it is not entirely clear from the 
judgment whether the concept of reasonableness as distinct from good faith may have a 
constraining effect on the exercise of contractual discretions.   

Apart from the expression of opinion by Finn J in BHP Information Technology the 
suggestion that there is a good faith constraint on a termination for convenience power has 
only been made in interlocutory proceedings. 
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Recently, Digby J in David A Harris Pty Ltd and David Harris v AMP Financial Planning Pty 
Ltd115 rejected any suggestion of a good faith constraint on a termination for convenience 
power. 

I turn to the facts. 

The plaintiffs provided financial advice as authorised representatives of the defendant 
under Authorised Representative Agreements and corresponding Master Terms which 
relevantly contained the following provisions: 

14.2 Revocation 

… 

(b) Revocation by AMP Financial Planning by notice 

AMP Financial Planning may revoke the Authorisation of the Representative 
by giving not less than 90 days’ notice in writing to the Representative. 

15.3 AMP Financial Planning termination rights 

AMP Financial Planning may terminate this Agreement: 

(a) by giving not less than 90 days’ written notice to the Representative; or 

… 

On 26 March 2018 AMP served a Notice of Revocation and Termination on each of the 
plaintiffs.  By Summons on Originating Motion the plaintiffs sought orders restraining AMP 
from terminating the Authorised Representative Deed of Agreement.  In support of the 
Summons the plaintiffs contended that the revocation and termination powers in the 
Agreement were constrained by an obligation to act in good faith which the plaintiffs 
alleged was breached by AMP in issuing the Notice. 

In firmly rejecting the existence of any good faith limit on the exercise of the termination for 
convenience power, Digby J said: 

53 The plaintiffs relied extensively on the first instance decision of Hansen J in Kellogg 
Brown & Root Pty Ltd v Australian Aerospace Ltd (Kellogg Brown). Hansen J found that 
there was a serious question to be tried as to, inter alia, the existence of an implied term 
requiring performance in good faith. I note, however, that it was ‘conceded [before 
Hansen J] there was a serious question to be tried on the matter of the implied term’. By 
contrast, in this application, the alleged existence of the implied term was a fundamental 
point of difference between the parties. 

54 Furthermore, the factual setting in Kellogg Brown was materially different. In that case, 
the subject contract was a procurement contract, whereas here, the subject contract is a 
representative contract with significant ongoing reporting, control and cooperation 
obligations. 

55 In the present circumstances, I am more assisted by the defendant’s reliance on the 
decision of Bergin CJ (in eq.) in Starlink International Group Pty Ltd v Coles 
Supermarkets Pty Ltd. 

In that case the term in question provided: 

During the term, Coles may terminate this Agreement at any time without a 
reason by giving the Service Provider 45 days written notice. 

56 Bergin CJ (in eq.) concluded: 

These are commercial parties that have been engaged in a commercial 
relationship for a number of years. SC 1 has formed part of their contractual 
relationship since 2005. The plaintiff was willing to enter into this Agreement 
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on the basis that the defendants had an entitlement to terminate it on 45 days 
written notice at any time without a reason. The implication of a duty to act in 
good faith in exercising the right under SC 1 would be to impose a condition 
on the defendants inconsistently with the express term of the contract. It would 
be to impose a condition on the defendants that not only must they have a 
reason to exercise the right under SC 1 but also that it must be a good reason. 
There is no justification to imply the term as claimed. 

57 To recognise an obligation to perform in good faith would, in essence, be tantamount to 
imposing the requirement that termination of the contract occur for a ‘good reason’. Her 
Honour recognised that is inconsistent with the express term of the contract allowing 
termination ‘at any time without a reason’. 

Overall, it is unlikely that a challenge to the exercise of a termination for convenience 
power would be successful especially in respect of detailed commercial contracts where 
each party has had the benefit of legal advice.  Even if a good faith constraint extended to 
such a power, the onus would be on the challenging party to establish the existence of bad 
faith on the part of the terminating party.  That would not be an easy exercise in the 
absence of clear evidence of motive. 

However, in light of the ongoing uncertainty, it would be prudent for the terminating party to 
ensure that reliance on the power is not transparently for an improper purpose.  In other 
words, the power should be exercised consistently with the legitimate commercial 
expectations of the counter party and within the scope of the risk assumed by that party in 
agreeing to the incorporation of the power.  

7 Termination under a show cause process 

In the recent decision of Bundanoon Sandstone Pty Ltd v Cennic Group Pty Ltd116, the New 
South Wales Court of Appeal held that good faith considerations were relevant to the 
implementation of a show cause process. 

Turning to the facts. 

On 20 June 2017 TWT Property Group Pty Limited (TWT) and Cenric Group Pty Limited 
(Cenric) entered into a head contract for demolition, shoring and excavation works by 
Cenric at a site in Pyrmont in Sydney (the Contract). The Works included the excavation of 
yellow block sandstone. With the approval of TWT, Cenric subcontracted that part of the 
Works to Bundanoon who agreed to pay royalties based on the sale price of the harvested 
sandstone.  Under the Contract Cenric agreed to pay TWT 50% of the realised sale price 
of harvested sandstone.  However, by a letter agreement dated 30 June 2017 it was 
agreed that Cenric would pay TWT 50% of royalties received from Bundanoon until Cenric 
had retained $3M for itself. Thereafter the whole of the royalties received from Bundanoon 
would be payable to TWT.  

Under clause 39(2) of the Contract, if Cenric committed a substantial breach TWT was 
entitled to issue a show cause notice.  And under clause 39.4 if Cenric failed to show 
reasonable cause by the stated date and time, TWT was entitled either to take out of 
Cenric’s hands the whole or part of the work remaining to be completed or terminate the 
Contract.  

At a meeting of the representatives of TWT, Cenric and Bundanoon held on 19 February 
2018 the parties orally agreed to a variation of the Contract which incorporated the 
following elements: 

(1) The Contract would be varied to include additional so called Bench 4 (or level 4) 
Works. The subcontract would be likewise varied. 

(2) TWT would not seek to recover liquidated damages from Cenric for delays up until 
19 February 2018. 
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(3) TWT would grant Cenric a 7 week extension of time. 

Thereafter, the relationship deteriorated.  In particular TWT was dissatisfied with Cenric’s 
rate of progress.  On 9 March 2018 TWT served a notice to show cause under the 
provisions of the Contract.  The substantial breach alleged was a failure to progress the 
works diligently and with due expedition.  On 19 March 2018 TWT served a take out notice 
which was in substance a termination of the Contract.  On 20 March 2018, Bundanoon, the 
subcontractor, terminated the subcontract.  

On 23 March 2018 TWT retained Bundanoon to carry out the remaining work under the 
subcontract. 

Cenric commenced proceedings against TWT for damages for the wrongful termination of 
the Contract and against Bundanoon for recovery of unpaid royalties. 

The primary judge held that the show cause notice was not issued in good faith. His 
Honour said: 

The inference that I would draw from the whole of the evidence, were it necessary to do so, is 
that TWT regretted the bargain it had made with Cenric on 19 February 2018. It decided, instead, 
to get entirely for itself the benefit of royalties in respect of the level 4 sandstone. That was the 
true motivation for the show cause notice, and provides the true explanation for Mr Zhang’s 
closed mind. 

The Court of Appeal upheld the decision of the primary judge that the Contract was 
wrongfully terminated.  Gleeson JA said: 

153 Accordingly, it is sufficient to address the second reason given by his Honour that the 
show cause notice is invalid because TWT’s attitude is redolent of bad faith. 

154 The power to issue a show cause notice under cl 39.2 of the head contract is conferred 
for the purpose of giving advance notice of taking the work out of the contractor’s hands 
or terminating the head contract. It is well accepted that, where a contractual power is 
given to one party for a purpose but in terms wider than necessary for the protection of 
its legitimate interests, the exercise of the power may be constrained by implied 
obligations of reasonableness and good faith: Adventure World Travel Pty Ltd v 
Newsom (2014) 86 NSWLR 515; [2014] NSWCA 174 at [26]. This Court held that such 
obligations applied in relation to the exercise of the powers given in the agreement in 
Burger King Corp v Hungry Jack’s Pty Ltd (2001) 69 NSWLR 558; [2001] NSWCA 187 
at [163], [185]. However, it is also well accepted, as it was pointed out in Burger King at 
[172], referring to Garry Rodgers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd [1999] 
FCA 903; ATPR 41-703 at [37], that the obligation does not restrict a party from 
promoting its own legitimate interests. 

155 TWT did not dispute that such obligations should be implied in the present case as part 
of the head contract. That is consistent with the approach adopted in this Court in a 
number of decisions involving commercial contracts: Renard Constructions (ME) Pty Ltd 
v Minister for Public Works (1992) 26 NSWLR 234 at 257F, 258E-259A (Priestley JA); 
Alcatel Australia Ltd v Scarcella (1998) 44 NSWLR 349 at 369B-C (Sheller JA, Powell 
and Beazley JJA agreeing); United Group Rail Services Ltd v Rail Corporation New 
South Wales (2009) 74 NSWLR 618; [2009] NSWCA 177 at [61] (Allsop P, Ipp and 
Macfarlan JJA agreeing); Macquarie International Health Clinic Pty Ltd v Sydney South 
West Area Health Service [2010] NSWCA 268 at [11]-[12] (Allsop P), [146]-[147] 
(Hodgson JA, Macfarlan JA agreeing). 

157 TWT confined its challenge, relevantly, to the primary judge’s factual findings that 
Mr Zhang had a “closed mind”, and that the show cause notice was not issued in good 
faith. 

158 TWT submitted that its state of mind and conduct in taking the work out of Cenric’s 
hands was honest and reasonable, if one accepted it was operating under the following 
assumptions. First, that Cenric had committed a substantial breach in failing to complete 
the work. Second, that Cenric could not assert rights based upon the 19 February 
meeting because no binding contract was formed. Third, that TWT’s liquidated damages 
entitlement was exhausted. 

159 The difficulty with this characterisation of TWT’s state of mind and conduct is that it 
ignores the unchallenged findings, which underpin his Honour’s conclusion that TWT’s 
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attitude was redolent of bad faith. In Overlook v Foxtel [2002] NSWSC 17, Barrett J, as 
his Honour then was, said (at [68]) “[i]n many ways, the implied obligation of good faith 
is best regarded as an obligation to eschew bad faith”. 

160 Here, there is no challenge to the findings that TWT’s state of mind at the time the show 
cause notice was issued was that it had already decided to take the work out of Cenric’s 
hands, regardless of the substance of any cause that Cenric might show, and that TWT 
was not prepared to accept as valid any cause that Cenric might show: Judgment at 
[111]-[112]. Those findings were well open to his Honour on the basis of Mr Zhang’s 
evidence in cross-examination, which his Honour set out at Judgment [111]. There is no 
error in his Honour’s finding that TWT, through Mr Zhang, had closed its mind on the 
subject. 

8 Termination by abandonment 

The cases establish that the parties to a contract may mutually abandon or abrogate their 
contract. The test as to whether such abandonment or abrogation has taken place has 
been developed by the Australian courts over a long period. 

In Summers v The Commonwealth117, Isaacs J noted at 151: 

Whatever the terms of a contract may be, it is possible for the parties so to conduct themselves 
as mutually to abandon or abrogate it. 

His Honour also cited the following passage in the advice of Lord Atkinson in the Privy 
Council: 

One party to a contract is not bound to give to the other unlimited time after a day named to do 
that which the other has contracted to do. There must be some point of time at which delay or 
neglect amounts to refusal ... In truth the projects seem to have been to a great extent, if not 
altogether abandoned by all the parties concerned. 

The Federal Court in CGM Investments Pty Ltd v Chelliah118 considered the requirements 
for abandonment of contract under Australian law. In that case Finkelstein J noted: 

[18]  In my view, the authorities to which I have referred establish not only that an agreement can 
be abandoned by conduct, but also that the question whether an agreement has been abandoned 
does not require one to examine whether the parties actually had the intention of abandoning the 
agreements; only whether their conduct, when objectively viewed, manifests that intention. This 
conclusion accords with the objectivist theory of contract which is now irreversibly entrenched in 
our law … (emphasis added) 

And later his Honour concluded: 

[22] In my opinion to show that a contract has been abandoned by inactivity on both sides it is 
necessary to establish that the inactivity (which may sometimes amount to no more than silence 
on the one side) produces the clear inference that one party does not wish to proceed with the 
contract and the other party consented to that situation. 

The Court of Appeal in Queensland also considered the relevant law in Marminta Pty Ltd v 
French119 in which his Honour Jerrard JA noted: 

[22] I respectfully agree with the observations of Finkelstein J in CGM Investments Pty Ltd v 
Chelliah (2003) 196 ALR 548, that not only can an agreement be abandoned by conduct, but also 
that the question whether an agreement has been so abandoned does not require one to 
examine whether the party actually had the intention of abandoning the agreement; only whether 
their conduct, when objectively viewed, manifested that intention. I also respectfully agree with 
His Honour's observations that to show that a contract has been abandoned by inactivity on both 
sides it is necessary to establish that the inactivity produces the clear inference that one party 
does not wish to proceed with the contract and the other consented to that situation. 

In summary the Australian authorities support a number of propositions. 
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Where a contract is held to have been "abandoned", it is ordinarily abandoned ab initio. 
Thus where a contract has been performed in part abandonment of future performance is 
the concern of the doctrine of repudiation (per Kirby J in CIC Insurance Ltd v Bankstown 
Football Club Ltd120. 

An agreement can be abandoned by conduct. 

In determining whether mutual abandonment has occurred the courts are not concerned 
with the actual intentions of the parties. The conduct of the parties will be viewed 
objectively to determine whether that conduct manifested the relevant intention. 

9 Termination of leases utilising contractual principles 

9.1 General 
 
Despite some controversy it has now been generally accepted by the Australian courts that 
the High Court in The Progressive Mailing House Pty Ltd v Tabali Pty Ltd121 recognised the 
application to leases of the common law principles relating to repudiation and termination 
of contracts. In other words, the rules of the law of contract provide an additional means by 
which a lease may be terminated and that, accordingly, a lessor is not limited to 
termination under property law principles. The circumstance that a lease creates an estate 
or interest in land does not preclude the application of the law of contract in relation to 
termination. 

In Progressive Mailing, Mason J after reviewing the authorities concluded at 29: 

Accordingly, the balance of authority here as well as overseas, and the reasons on which it is 
based, support the proposition that the ordinary principles of contract law, including that of 
termination for repudiation or fundamental breach, apply to leases. However, it has been 
suggested that the presence of an express proviso for re-entry in a lease excludes any other right 
of termination of the lease by the lessor. Thus, in Rosa Investments Pty. Ltd. v. Spencer Shier 
Pty. Ltd, it was held that at common law re-entry is necessary to forfeit a lease unless dispensed 
with by contract. The better view is, in my opinion, that re-entry is essential only where the parties 
stipulate that advantage shall not be taken of a forfeiture except by an entry upon the land: Liddy 
v. Kennedy. If it be accepted that the principles of contract law apply to leases, it is not easy to 
see how the mere presence of an express power to terminate should be regarded as excluding 
the exercise of such common law rights as may otherwise be appropriate. It is, of course, open to 
the parties by their contract to regulate the exercise of the common law right to determine for 
repudiation or fundamental breach. But in this case the parties have not attempted to do so. 

Deane J noted at 55: 

It follows from the foregoing that, in the circumstances which had arisen, the landlord had both a 
contractual right to terminate the lease by re-entry under cl, 10.1 for breach of covenant and, on 
the application of the ordinary principles of contract law, a common law right to terminate for 
fundamental breach. The landlord was not obliged to elect between the two grounds for 
terminating the lease: it was entitled to rely upon them both. A party entitled to terminate a 
contract for repudiation or fundamental breach may rely upon both a specific contractual right to 
terminate the contract and the common law right to terminate unless, as a matter of construction, 
the former excludes the latter: see, e.g., Rawson v. Hobbs; Shepherd v. Felt and Textiles of 
Australia Ltd. and, generally, the cases referred to in Carter, Breach of Contract (1984), pars. 
914, 1006. More specifically, where a contractual right to terminate for past breach and the 
common law right to terminate for repudiation or fundamental breach exist concurrently, the 
reliance upon the contract involved in the exercise of the contractual right to terminate will not 
preclude the recovery of damages for loss of the future benefit of the contract by reason of 
repudiation or fundamental breach unless the contract expressly or impliedly so provides: cf. 
Yeoman Credit Ltd. v. Waragowski. 
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There was some doubt as to the precise ratio of Progressive Mailing. In Marshall v Council 
of the Shire of Snowy River122 Meagher JA noted: 

An examination of the decision of the High Court of Australia in the Progressive Mailing House 
Pty Ltd v Tabali (1985) 157 CLR 17, particularly per Deane J at 55, demonstrates that, a lease 
being a contract, when one party to it repudiates it or commits a fundamental breach or a breach 
of one of its essential terms, the other party may "accept" the repudiation or breach and terminate 
the lease. In such a case the lessor, presuming him (as in the present case) to be the innocent 
party, will have two rights: first, a contractual right to terminate the lease by re-entry for breach of 
covenant (in this case contained in CL4 of the lease), and secondly on the application of the 
ordinary principles of contract law to terminate for breach. If he relies on the former right, he must 
comply with s129 of the Conveyancing Act before reentering; if, as here, he relies on the latter 
right, s129 becomes an irrelevance. 

Conversely, Priestley JA in Wood Factory Pty Ltd v Kiritos Pty Ltd123 relying on the 
judgment of Brennan J identified the ratio of Progressive Mailing as follows: 

Perhaps the most accurate way of stating that ratio is that the rules of contract law which permit a 
party to a contract not at fault in regard to that contract to elect to terminate it by "accepting" 
either repudiatory conduct or breach of an essential term by the other party will apply to a lease 
when both (i) the landlord is in a position to forfeit the lease and (ii) the conditions for application 
of repudiation doctrine are fulfilled. (Those conditions may of course frequently be fulfilled by the 
same facts that put the landlord in the position to forfeit the lease.) 

His Honour clearly accorded primacy to the so called "estate aspect" of a lease. 

The controversy was revisited by the Court of Appeal of Victoria in Apriaden Pty Ltd v 
Seacrest Pty Ltd124. 

In delivering the principal judgment, Williams AJA after reviewing the authorities concluded: 

It is common ground that contractual principles relating to repudiation apply to leases after 
Progressive Mailing House and that, if the acceptance of repudiation also determines the lease 
under property law doctrines, contractual damages will be available to the innocent party. 

In respect of Priestley JA's views her Honour noted: 

There was some early support in New South Wales for Priestly JA's views in Wood Factory that 
the ratio of Progressive Mailing House should be confined. However, more recently, courts in 
New South Wales, Western Australia, South Australia, the Australian Capital Territory and, 
significantly, in this state, as well as academic commentators have recognised the general 
applicability of contractual principles to leases. Further, in Laurinda, the High Court followed the 
same course, holding that the subject lease had been repudiated, without reference to the 
termination of the leasehold estate under property law doctrines, in circumstances in which it 
might have been argued that there had been a surrender of the lease. 

Muir J in the Queensland Supreme Court decision in Inverstanley Holdings Pty Ltd v South 
East Qld Water Corp Ltd125 inferentially adopted the approach of the Victorian Court of 
Appeal in Apriaden. However his Honour in common with the Victorian Court of Appeal 
recognised that it may be more difficult to establish repudiation of a lease than it is to 
establish repudiation of an ordinary contract. At this point his Honour cited the following 
observation of Mason J in Progressive Mailing at 34: 

On the other hand, it should be acknowledged that it would be rare indeed that facts which fell 
short of abandonment would properly be seen as constituting repudiation by the lessee in the 
case of a long lease at a rental which was either nominal or but a fraction of the amount which 
could be obtained in the market place. 
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9.2 Relief Against Forfeiture 
 
Arising from the conclusion that contractual principles governing repudiation apply to 
leases, the various State Supreme Courts have considered the relevancy in such a 
scenario of statutory relief against forfeiture provisions such as section 146 of the Property 
Law Act 1958 (Vic), section 129 of the Conveyancing Act 1919 (NSW) and section 124 of 
the Property Law Act 1974 (Qld). In Apriaden Pty Ltd v Seacrest Pty Ltd the Victoria Court 
of Appeal concluded that a failure to serve a notice under section 146 of the Property Law 
Act 1958 did not affect the validity of a termination of a lease at common law based on 
acceptance of repudiatory conduct. Williams J noted: 

I am further of the view that the trial judge was correct in finding that the lease was terminated by 
the acceptance of the appellant's repudiation, notwithstanding the respondents' failure to serve a 
notice under s 146 of the Property Law Act 1958. 

The application of the statute to common law termination for breach of an essential term or 
a fundamental breach was confirmed by the New South Wales Court of Appeal in World 
Best Holdings Limited v Sarker126, Handley AJA in his reasons for judgment noted at 
paragraphs 42 to 44: 

[42] Section 129(1) applies where a landlord wishes to terminate the lease "for a breach of any 
covenant, condition or agreement ... in the lease". It may be accepted that the tenant's 
repudiation of the lease is not within this language and that the landlord's common law right to 
accept the repudiation and terminate the lease is not affected. 

[43] Breaches of contract or covenant, failing short of repudiation, fall squarely within the 
language of the section. The Court must start with the section and give full effect to its language. 
There is nothing, other than the dicta in Marshall, to support the view that compliance with the 
section is optional so that a landlord is free to choose between exercising an express right of 
termination or forfeiture which required compliance with s129, and his common law right of 
termination for fundamental breach where that is not necessary. 

[44] A landlord cannot contract out of s129(1) by making any or all of the tenant's covenants 
essential terms, and providing that any breach or fundamental breach thereof will give rise to a 
right of termination. Section 129 exists for the protection of tenants, and subs (10) provides that it 
"shall have effect notwithstanding any stipulation to the contrary". 

10 The process of termination 
 
A distinction must be drawn between the concept of termination for breach and rescission 
ab initio. In the case of termination for breach it is clear that the effect of termination is that 
the contract ceases to bind in so far as there are outstanding obligations of the parties to 
be performed. Rights and obligations required prior to the point of termination remain 
available for enforcement. Accordingly, termination for breach looks forward in relation to 
the obligations of the parties. On the other hand rescission ab initio contemplates that the 
parties are restored to the position they enjoyed prior to the making of the contract. 

11 Election and the loss of a termination right 
 
The nature of election was explained by the High Court in Khoury v Government Insurance 
Office of New South Wales127. 

The following commentary appears in the plurality judgment at 633: 

Election 

A person confronted by two truly alternative rights or sets of rights, such as the right to 
avoid or terminate a contract and the right to affirm it and insist on performance, may 
lose one of them by acting "in a manner which is consistent only with his having chosen 
to rely on [the other] of them" (per Lord Dipiock, Kammins Ballrooms v Zenith 
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Investments [1971] AC 850 at 882; see also Tropical Traders Ltd v Goonan (1964) 111 
CLR 41 at 55 and Sargent v ASL Developments Ltd (1974) 4 ALR 257 at 279-80; 131 
CLR 634 at 665). Where an insurer is confronted with such alternative rights and elects 
to affirm the contract of insurance, he is commonly said to have "waived" the right to 
avoid or terminate it (Craine v Colonial Mutual Fire insurance Co Ltd (1920) 28 CLR 305 
at 325ff). While actual "prejudice to the other side" may be relevant, particularly in 
determining whether an election should be imputed to a person who is not shown to 
have made a conscious decision to elect (see, eg Sargent (ALR) at 274; (CLR) at 656; 
Tropical Traders, at 55; Champtaloup v Thomas [1976] 2 NSWLR 264 at 274-5, and 
Scarf v Jardine (1882) 7 App Cas 345 at 360), it is not necessary that such prejudice be 
demonstrated to establish a completed election between the right to affirm and the right 
to avoid a contract. An election, unlike estoppel, is concerned with what a party does 
and not what he causes the other party to do (see, eg Craine at 326; per Rich, Dixon 
and Evatt JJ in Newborn v City Mutual Life Insurance Society Ltd (1935) 52 CLR 723 at 
733-5). At the latest, it is complete or "final" when made and "communicated" to the 
other party (see Newborn, at 733). 

Where an election is not shown to have been consciously made, the words or conduct 
relied upon to impute it must unequivocally evidence "the exercise of one of the two sets 
of rights and [be] inconsistent with the exercise of the other" (per Stephen J, Sargent's 
case (ALR) at 266; (CLR) at 646). 

In Hodgson v Amcor Ltd128, Vickery J summarised the conditions for the operation of 
election. His Honour said: 

[433]  For the doctrine of election to operate, the authorities reveal that three elements 
must be present: 

(a) the elector must possess the requisite degree of knowledge as to the 
existence of the rights as between which an election must be made. There is 
some variance in the case law as to the degree of necessary knowledge, 
however, it has been held to be sufficient if the circumstances give rise to the 
elector having knowledge of the facts which bring the inconsistent legal rights 
into operation; 

(b) the rights in question must be inconsistent; and 

(c) there must be words of conduct sufficient to amount to the making of an 
election between the inconsistent rights which the elector possesses so as to 
effectively forfeit the right not availed of. 

The various senses in which election has been used was considered by the Western 
Australia Court of Appeal in Mandurah Enterprises Pty Ltd v Western Australian Planning 
Commission129. McLure noted at paragraphs 104-110 as follows: 

[104] The issues raised by the notice of contention are (1) is there an independent 
doctrine of approbation and reprobation separate and distinct from that of election; (2) if 
so, is the knowledge required for the doctrine of election applicable to the independent 
doctrine; (3) are the elements of the doctrines of approbation and reprobation or 
election satisfied; and (4) does the Kurtovic principle apply by way of analogy to render 
these doctrines inapplicable. 

[105] It is convenient to commence with the doctrine of election. I am assisted by the 
discussion on the topic in Handley K R, Estoppel by Conduct and Election (2006) who 
distinguishes between four categories of election. The first is election between 
alternative and inconsistent rights such as where an innocent contracting party elects to 
terminate a voidable contract for breach or fraud. The choice is not between two sets of 
rights which co-exist but a choice between an existing set of rights and a new set which 
does not yet exist. The election terminates one set of rights and creates another. Such 
an election is irrevocable. This type of election is not applicable in this case. The 
appellants by their conduct cannot terminate or create statutory sourced powers or 
rights. 

[106] The second is election between estates, otherwise known as equitable election. 
This doctrine applies where a person receives a gift under a will or other instrument. 
The third is election between inconsistent remedies. That applies where the law 
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provides inconsistent remedies for one cause of action or claim. In these circumstances, 
there is no binding election before final judgment is entered. The final category is 
election in procedure which involves choices made during proceedings before final 
judgment or award. Such elections are not binding in the absence of an estoppel. The 
first, third and fourth categories are common law elections. 

[107] The conditions for and consequences of the individual categories of election differ. 
For example, the election becomes irrevocable at different points. Further, the 
authorities suggest that knowledge may not be relevant if judgment has been entered. 
However, in relation to election between inconsistent rights there must be an 
unequivocal act with knowledge of the material facts: Sargent v ASL Development Ltd 
(1974) 131 CLR 634 at 642; Wlltrading (WA) Pty Ltd v Lumley General Insurance Ltd 
(2005) 30 WAR 290. Subject to one qualification, the law is unclear as to whether there 
must also be knowledge as to the existence of a right to elect. The qualification is that 
knowledge of the right to elect is not required where the election is between 
contractually conferred rights or property rights (Sargent (645, 658); Khoury v 
Government Insurance Office (NSW) (1984) 165 CLR 622 at 634). Moreover, the 
balance of authority suggests that where a party acts unequivocally in a way that is only 
consistent with an election one way, it is not necessary to establish that the party was 
aware of their right to elect: Sargent (656-658); Ellison v Lutre Pty Ltd (1999) 88 FCR 
116; Wiltrading (304-305). 

[108] The doctrine of approbation and reprobation was initially part of Scottish law. Its 
English equivalent was the doctrine of equitable election between estates: Lissenden v 
CAV Bosch Ltd [1940] AC 412; Douglas-Menzies v Umphelby [1908] AC 224; Elder's 
Trustee and Executor Co Ltd v Commonwealth Homes and Investment Co Ltd (1941) 
65 CLR 603 at 617-618. The notion of approbation and reprobation is used 
interchangeably in the case law with election, waiver and estoppel. As a result, it is 
difficult to confidently identify from the cases the material elements of any independent 
doctrine of approbation and reprobation. 

[109] There is authority in Australian law for an independent doctrine of approbation and 
reprobation: Commonwealth v Verwayen (1990) 170 CLR 394 at 421-422 (Brennan); 
Fried v National Australia Bank Ltd [2000] FCA 910. The doctrine is summarised in 
Halsbury's Laws of Australia, vol 190 [190-35] as follows: 

[110] A person may not 'approbate and reprobate', meaning that a person, having a 
choice between two inconsistent courses of conduct and having chosen one, is treated 
as having made an election from which he or she cannot resile once he or she has 
taken some benefit from the chosen course. 

In Halsbury's Laws of England, vol 60 [962] the authors state: 

Thus a claimant, having two inconsistent claims, who elects to abandon one and pursue 
the other may not, in general, afterwards choose to return to the former claim and sue 
on it; but this rule of election does not apply where the two claims are not inconsistent 
and the circumstances do not show an intention to abandon one of them. 

However, the leading High Court authority on the operation of election as between 
inconsistent rights is Sargent v A.S.L Developments Ltd130. The Court considered five 
questions: 

1. What is the doctrine of election? 

2. When must an election be made? 

3. What knowledge must an elector have? 

4. What constitutes an election? 

5. Is there a requirement for detriment? 

I turn to each of the questions. 
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 The doctrine of election 

Stephen J enunciated the doctrine in the following terms at 641: 

The doctrine of election as between two inconsistent legal rights is well 
established, but certain of its features are not without their obscurities. The 
doctrine only applies if the rights are inconsistent the one with the other and it 
is this concurrent existence of inconsistent sets of rights which explains the 
doctrine; because they are inconsistent neither one may be enjoyed without 
the extinction of the other and that extinction confers upon the elector the 
benefit of enjoying the other, a benefit denied to him so long as both remained 
in existence. 

 When must the election be made? Mason J noted at 656: 

A person confronted with a choice between the exercise or alternative and 
inconsistent legal rights is not bound to elect at once. He may keep the question 
open, so long as he does not affirm the contract, or continuance of the estate and 
so long as the delay does not cause prejudice to the other side. 

 What knowledge must the elector possess? 

There is some controversy as to whether in order to attract the doctrine the elector 
need only have knowledge of the facts giving rise to the inconsistent sets of rights 
or whether the elector must have knowledge both of those facts and of the right to 
terminate thereby created. In this context Stephen J noted the distinction between 
the circumstance where the termination right arises under a contract and where the 
right arises at common law. In the former case, as the parties are deemed to know 
their contractual rights it is sufficient to attract the doctrine that the elector simply 
has knowledge of the material facts creating the right although has no actual 
knowledge that those facts create a right to terminate. 

His Honour noting this distinction concludes as follows at 645: 

I am not to be taken as concluding that where contractually conferred rights 
are not an issue there can be no binding election without knowledge of the 
right to elect. It is not necessary for me to decide the point and I do no more 
than draw attention to the distinction made by Herring CJ in the Coastal 
Estates case as explanatory of some of the conflict of authority on this topic. 

On this point Mason J noted at 658: 

If a party to a contract, aware of a breach going to the root of the contract, or 
of other circumstances entitling him to terminate the contract, though unaware 
of the existence of the right to terminate the contract, exercise his rights under 
the contract, he must be held to have made a binding election to affirm. Such 
conduct is justifiable only on the footing that an election has been made to 
affirm the contract; the conduct is adverse to the other party and may 
therefore be considered unequivocal in its effect. 

In Tudor Developments v Makeig131, Basten JA cited the following passage in the 
joint judgment of Rich AC, Dixon and McTiernan JJ in Elder's Trustee & Executor 
Co Ltd v Commonwealth Homes & Investment Co Ltd132: 

The doctrine upon which the Court acted is that, as a general rule, in order 
that a party may be precluded by his conduct from exercising an election, it is 
not necessary that he should have knowledge of the existence of his right to 
avoid the transaction, as well as of the facts upon which that right arises. This 
accords with the opinion of Jordan CJ expressed in the course of his judgment 
in O'Connor v SP Bray Ltd (1936) 36 SR(NSW) 248 ... 
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More recently in Epworth Foundation v Healthcare Imaging Services (Victoria) Pty 
Ltd133, Judd J noted: 

[139] The words or conduct ordinarily required to constitute an election must 
be unequivocal in the sense that the words are or conduct is consistent only 
with the exercise of one of the two sets of rights and inconsistent with the 
exercise of the other. The innocent party's own interpretation or understanding 
of the nature or extent of the contractual rights will be irrelevant so that it 
matters not at all whether they were aware of the existence of the right or its 
effect. It is enough that they knew of facts which brought that right into 
operation. (emphasis added) 

 What constitutes an election?  

Stephen J noted at 646: 

The words or conduct ordinarily required to constitute an election must be 
unequivocal in the sense that it is consistent only with the exercise of one of 
the two sets of rights and inconsistent with the exercise of the other; thus for a 
lessor to continue to receive rent under a lease will be consistent only with his 
rights as lessor and inconsistent with the exercise of the right to determine the 
lease ... However, less unequivocal conduct, only providing some evidence of 
an election, may suffice if coupled with actual knowledge of the right of 
election. 

 Requirement for detriment 

There is also some controversy as to whether in order to attract a doctrine of 
election the relevant conduct must be adverse to the other party. Stephen J was of 
the view that detriment was not a necessary ingredient. Indeed notions of 
detriment suggest the operation of the doctrine of estoppel which is quite separate 
from election. 

Interestingly, Mason CJ takes the view that detriment would be relevant to the 
evaluation of conduct where the elector had no knowledge of any right to 
terminate. 

It is also important to note as stated by McKerracher J in Fig Tree Developments that "the 
onus of demonstrating that the non-defaulting party is precluded from relying on the breach 
to terminate the contract rests on the party that is in default. 

12 Election and multiple termination rights 
 
Election in its conventional form is well understood in the context of a repudiatory breach or 
breach of an essential term where the innocent party is put to a choice between affirming 
the contract or accepting the repudiation and terminating. A more complex situation arises 
where a contracting party having terminated on one ground then seeks to justify the 
termination on another ground. Such reliance may occur whether or not the terminating 
party was aware of the alternative ground at the time of termination. In this context the 
doctrine of election may be the proper explanation for the rejection by the Full Federal 
Court in Melbourne Stadiums Limited v Sautner134 of Allsop P's wide formulation of the 
Shepherd principle.   

The existence of multiple grounds for termination may be of critical importance where 
different contractual consequences may flow from reliance on one ground rather than upon 
another. Accordingly, drafting termination letters or termination notices requires extreme 
caution and a clear understanding of the general rules governing termination of contracts 
as they operate in the context of a particular contract. 
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The decision of the New South Wales Court of Appeal in Bibby Financial Services Pty 
Limited v Sharma135 illustrates some of the problems. The Court of Appeal examined the 
significance of election as between different termination rights within the context of the 
Shepherd principle. 

I turn to the facts. 

Mr Sharma was employed as the Sales Director of Bibby Financial Services. He was 
appointed to the position on 1 December 2002. At the end of 2008 the then recently 
appointed Bibby Sales Manager for New South Wales unexpectedly left his employment 
and returned to the United Kingdom without notice. Following his return he alleged that he 
had been sexually harassed by Mr Sharma and that such harassment was the reason for 
his sudden departure. 

Subsequently, on 4 February 2009 during the course of a meeting with Bibby's Managing 
Director and Operations Director Mr Sharma was informed that his employment had been 
terminated. On 9 February 2009 a draft Deed of Release was provided by Bibby to 
Mr Sharma. Relevantly, Recital C of the Deed recorded: 

The executive's employment with Bibby was terminated on 4 February 2009. 

Following correspondence between the parties' respective lawyers, Bibby by letter dated 
24 March 2009 purported to terminate Mr Sharma's contract under clause 13.3 of his 
employment contract for, amongst other things, serious misconduct. 

The employment contract incorporated the following termination clause: 

13. TERMINATION 

13.1 During the first 12 months of employment from the Commencement Date, the 
Executive's employment may be terminated at any time by: 

(a) the Executive giving to the Company 3 months notice; or 

(b) the Company giving to the Executive 3 months notice or in its 
discretion, by the Company electing to pay the Executive an amount 
equal to the Executive's annual base salary in lieu of notice for that 
period. 

13.2 After 12 months from the Commencement Date, the Executive's employment 
may be terminated at any time by: 

(a) the Executive giving to the Company 6 months notice; or 

(b) the Company giving to the Executive 6 months notice or in its 
discretion, by the Company electing to pay the Executive an amount 
equal to the Executive's annual base salary in lieu of notice for that 
period. 

13.3 Despite the provisions of clause 13.1 and 13.2 the Executive's employment 
may be terminated by the Company at any time without notice or any payment 
in lieu if the Executive: 

(a) disobeys a lawful direction of the Company; 

(b) is guilty of other serious misconduct; 

13.4 Termination of the Executive's employment does not affect any accrued rights 
or remedies of the Executive or the Company. 

13.5 The Company agrees not to terminate the Executive's employment without 
bringing to the notice of the Executive the alleged breach or misconduct and 
giving the Executive the Executive [sic] the opportunity to respond to such 
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allegations prior to any final decision to terminate the Executive's employment. 
The Company will take submissions (if any) by the Executive into account 
before any final decision is made. Any final decision will be made in good faith 
and on the basis of the factual material before the Company including the 
Executive's response. 

The issue in the trial turned on Mr Sharma's entitlements upon termination which in turn 
depended upon whether his employment contract was terminated under clause 13.2 or for 
cause under clause 13.3. Bibby contended that the clause 13.2 termination on 4 February 
2009 had been withdrawn in light of the parties' subsequent conduct and, further, that Mr 
Sharma had been reinstated. Consequently, the effective termination took place on 24 
March 2009 under clause 13.3. This withdrawal and reinstatement argument was rejected 
both by the primary judge and the Court of Appeal. 

It was Bibby's alternative submission which raised questions as to the application of the 
Shepherd principle and election. 

Bibby contended that even if the operative termination took place on 4 February 2009 it 
was able to later justify that termination by reliance on clause 13.3 for cause as it was able 
to establish serious misconduct by Mr Sharma. 

Conversely, Mr Sharma contended that Bibby elected between two inconsistent rights to 
terminate and having chosen to proceed under clause 13.2 such election prevented Bibby 
from later proceeding under clause 13.3 for cause. 

Two fundamental questions were raised by these submissions. 

First, had Bibby made an election on 4 February 2009 precluding termination on 24 March 
2009? 

Secondly if not, was Bibby entitled to rely on clause 13.3 as justifying termination?  

On the issue of election Gleeson JA said: 

[126] Where a promisee enjoys more than one right of termination at the time of its 
election to terminate the performance of a contract, it is necessary to identify whether 
those rights are "independent" (that is, several) or "concurrent". As explained by 
Professor Carter, the learned author of Carter's Breach of Contract (LexisNexis 
Butterworths, 2011) at [10-08], independent rights of termination generally arise at 
different times, whereas concurrent rights of termination arise if two or more rights of 
termination arise from the same event. Thus, in the case of independent rights of 
termination, a promisee who purports to terminate on one contractual basis, cannot rely 
upon a contractual right to terminate which would have come into existence at a later 
date. 

[127] In the present case, Bibby had two contractual bases to terminate Mr Sharma's 
employment. The first was termination under cl 13.2 by either giving six months notice 
of termination of the Contract, or electing to terminate immediately by paying six months 
pay in lieu of notice. The second was termination for cause under cl 13.3, but this 
contractual power was subject to compliance with the cl 13.5 process (which the 
primary judge found, correctly in my view, was a condition precedent to the right to 
terminate under cl 13.3: see Issue 4 below). 

[128] The rights of termination under cl 13.2 and 13.3 of the Contract did not operate 
concurrently. They conferred rights of termination that arose in respect of different 
events or circumstances and at different times. The right to terminate relying on cl 13.2 
was available at any time by either giving six months notice of termination, or electing to 
terminate immediately and paying six months pay in lieu of notice. By contrast, the right 
of termination for cause under cl 13.3 was subject to the condition precedent in cl 13.5. 

Although there was no election the Court, nevertheless, held that Bibby was not entitled to 
rely on clause 13.3. On this point Gleeson JA said: 

[129] Bibby could not seek to justify Mr Sharma's termination on 4 February 2009 
relying on cl 13.3 for termination for cause, unless it had complied with the cl 13.5 
process. Where Bibby had not complied with the cl 13.5 process, but elected to 
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terminate the Contract Immediately by paying six months pay in lieu of notice, the right 
to terminate relying on cl 13.3, necessarily arose at a later date than the termination 
under cl 13.2. Thus, no question of election between alternative rights under the 
Contract arose in the present case. For this reason, it is unnecessary to consider on this 
appeal whether there remains room for operation of the doctrine of election between 
alternative rights arising at the same time (in circumstances where the employer has 
knowledge of the facts giving rise to inconsistent rights or remedies) as held by the 
Court of Appeal in England in Cavenagh v Williams Evans Ltd [2012] EWCA Civ 697; 
[2013] 1 WLR 238 at [42]-[43] (Mummery LJ) and [55] (Tomlinson LJ), in the light of the 
decision of this court in Downer EDI Ltd v Gilles: see at (141)-[142] (AIlsop P). 

The risks associated with multiple termination rights and the operation of election is 
illustrated by the decision of the High Court in England in Shell Egypt West Manzala GmbH 
v Dana Gas Egypt Ltd (formerly Centurion Petroleum Corporation)136. 

On 17 March 2006 Shell and Centurion entered into a Farm-in and LNG Co-operation 
Agreement (FIA). 

Relevantly the FIA contained the following provisions: 

3. Consideration 

In consideration for the Assignment, Shell undertakes the following: 

3.1 The Payment Commitment 

3.1.1 Shell shall pay to Centurion: 

(a) Within thirty (30) days following the Agreement Date, the sum of 
fifteen million US Dollars ($15m); 

(b) Twenty million US Dollars ($20m) if, following the completion of the 
Initial Five Wells, Shell does not exercise its right, provided for in 
Clause 13.3, to withdraw from this Agreement. Such payment (if any) 
shall become due thirty (30) days following the release of the rig 
after the drilling of the fifth well, provided however that if by such 
date the CTIP Acquisition is not completed, then this sum shall be 
payable by Shell within thirty (30) days of submission to the 
Government of the deed of assignment relating to the Assignment. 
Notwithstanding the foregoing Shell shall not be liable to make any 
payment under this Clause 3.1.1(b) unless and until Centurion 
provides evidence satisfactory to Shell, acting reasonably, that 
Standard Bank plc as referred to in Clause 5.1(b), has consented to 
the Assignment free and clear of its interest; 

… 

3.1.8 Without prejudice to Clauses 3.1.6 and 3.1.9, if the Closing Date has 
not occurred within nine (9) months following the Agreement Date, 
then Shell may elect, by thirty (30) days notice In writing to 
Centurion, to terminate this Agreement. 

In such event: 

(a) Shell shall pay, in accordance with the terms of the JOAs, 
its share of any and all costs incurred in respect of Joint 
Operations up to the date of withdrawal; 

(b) Centurion shall not be obliged to repay to Shell any 
amounts paid under Clause 3.1.1; 

(c) … 

(d) Other than as provided for in this Clause 3.1.8, Shell shall 
have no obligations or liabilities under this Agreement of 
whatsoever nature. 

                                                      
136 [2010] EWHC 465 (Comm) 
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3.1.9 If the Closing Date has not occurred within the nine (9) months 
referred to in Clause 3.1.8 because the condition precedent 
described in Clause 2.2(e) has not occurred and Shell has elected to 
terminate this Agreement in accordance with the terms of Clause 
3.1.8, then the provisions of Clauses 3.1.8(a), (b) and (c) shall not 
apply and the termination will be treated as if Government Consents 
had not been received under Clause 3.1.6. Accordingly Centurion 
shall refund any and all payments made to Shell. 

On 22 December 2006 Shell wrote to Centurion in the following terms: 

Following our meeting of the 18th December 2006 (Thomas/Eggink/Crichton) and the 
various communications between our companies since then, we have further reviewed 
Shell's interest in the Concessions. 

We note that the Closing Date has not occurred within nine months of the Agreement 
Date and Shell now issues notice of its election to terminate the VIA. Termination wiil 
become effective thirty days after the date of this letter. 

We also note that we have not received information from Centurion that Centurion has 
received formal notification from the Government of its consent to the CTIP Acquisition 
and we therefore understand that the CTIP Acquisition has not been completed. 

In the circumstances, in accordance with the terms of Clause 3.1.9, Centurion shall 
refund any and all payments made by Shell. 

In issuing the termination letter Shell was under the mistaken impression that the condition 
precedent referred to in clause 2.2(e) had not been satisfied. In fact it had been satisfied 
early in 2006. There was also evidence that Centurion had repudiated the FIA by engaging 
in certain other conduct. Shell, accordingly, had a common law right to terminate the FIA. 

The question was whether Shell had irrevocably elected to terminate under clause 3.1.8 or, 
alternatively, it was able to rely upon a termination under either clause 3.1.9 or at common 
law. In finding for Centurion, Tomlinson LJ noted Shell's contention: 

[29]  In that regard Shell contend that the arbitrators, by ignoring Shell's mistake, 
proceeded upon the basis of a false dichotomy. At paragraph 125 of their Award they 
identified as "the relevant election" the choice between on the one hand accepting the 
repudiation and bringing the contract to an end and, on the other hand, affirming the 
contract - see per Lord Goff in Motor Oil Hellas (Corinth) Refineries SA v Shipping 
Corporation of India, The "Kanchenjunga", [1990] 1 Lloyd's LR 391 at 398. Since Shell 
knew all of the facts required to make that election, the arbitrators regarded it as 
irrelevant that Shell erroneously believed that they had rights under Clause 3.1.9. The 
arbitrators concluded that Shell elected to terminate on notice under Clause 3.1.8, 
thereby affirming the contract - see Award paragraphs 143(1) and 143(6). Shell attack 
this reasoning. It ignores the fact, they say, that Shell thought that the choice was not 
between terminating for repudiatory breach or terminating on notice under Clause 3.1.8 
simpliciter but rather between terminating for repudiatory breach, with the opportunity to 
recover damages consequential thereon, and terminating on notice and receiving a 
refund of all payments made because Clause 3.1.9 was also applicable. Their election 
was not therefore an informed choice. 

His Lordship then referred to the following comments of Moore-Bick LJ in Stocznia Gdynia 
SA v Gearbulk Holdings Ltd137: 

It must be borne in mind that all that is required for acceptance of a repudiation at 
common law is for the injured party to communicate clearly and unequivocally his 
intention to treat the contract as discharged: see Vitol SA v Norelf Ltd ...per Lord Steyn. 
If the contract and the general law provide the injured party with alternative rights which 
have different consequences, as was held to be the case in Dalkla Utilities v Celtech, he 
will necessarily have to elect between them and the precise terms in which he informs 
the other party of his decision will be significant, but where the contract provides a right 
to terminate which corresponds to a right under the general law (because the breach 
goes to the root of the contract or the parties have agreed that it should be treated as 
doing so) no election is necessary. In such cases it is sufficient for the injured party 
simply to make it clear that he is treating the contract as discharged... If he gives a bad 
reason for doing so, his action is nonetheless effective if the circumstances support it. 
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That, as I understand it, is what Rix LJ was saying in paragraph 32 of his judgment in 
Stocznia Gdanska SA v Latvian Shipping Co, with which I respectfully agree. 

Tomlinson LJ then concluded: 

[32] The present is a case where the contract and the general law provided Shell with 
alternative rights which have different consequences. Thus the critical question is 
whether Shell's Termination Letter is to be read by a reasonable recipient in the position 
of Centurion as unequivocally communicating an election by Shell to terminate the 
contract under Clause 3.1.8. 

[33] The Termination Letter does not expressly refer to Clause 3.1.8. However the 
second paragraph quoted above, in fact the third paragraph of the letter, can only be 
referring to Clause 3.1.8 because that is the only clause which gives to Shell the right 
"to elect to terminate" where the Closing Date has not occurred within nine months 
following the Agreement Date. Furthermore Clause 3.1.9, to which express reference is 
made, is by its terms applicable only where Shell has elected to terminate in 
accordance with Clause 3.1.8. Mr McCaughran says that in circumstances where it is 
apparent from the face of the letter that a mistake had been made as to the applicability 
of Clause 3.1.9, it is impossible to read the letter as containing an unequivocal 
communication of an intention on the part of Shell to terminate under Clause 3.1.8. If 
that is right, then it is ineffective to give thirty days' notice of termination and no question 
of affirmation can arise. 

[34] I can see no reason why Shell could not have served a notice which accepted the 
repudiatory breach as terminating the contract but, in the alternative, in case they were 
wrong in asserting that Centurion were in repudiatory breach, exercised the contractual 
right to terminate afforded by Clause 3.1.8, with or without reliance additionally upon 
Clause 3.1.9. A reasonable recipient of the Termination Letter in the place of Centurion 
would I consider legitimately have wondered why that was not done, although Centurion 
of course denied that there had been a material change of control let alone that their 
conduct in relation thereto was repudiatory. Mr McCaughran said that the reason why 
that was not done was because Shell were mistaken about Clause 3.1.9. The 
reasonable recipient would indeed have realised that Shell were mistaken about Clause 
3.1.9, but I am not sure that he would have concluded that that was the reason why 
Shell had not served a notice in this hybrid or alternative form. Furthermore the 
reasonable recipient would notice that the Termination Letter made express reference 
to the sole risk operations breach but made no mention of the arguably more serious 
contention that Centurion's conduct in relation to the alleged change of control had 
deprived Shell of the opportunity to acquire Centurion's Participating Interest in the 
Concessions and/or to assume the operatorship. The reasonable recipient in the place 
of Centurion would have had in mind the terms upon which Shell had shown themselves 
willing to compromise going forward. Those terms showed a sensitivity to the question 
of the imminent US$20 million payment - the proposal was that a further deep well be 
drilled, be regarded as the fifth well, and that even then only 50% of the US$20 million 
payment would become due on completion of drilling of the well. It is also in my view not 
without significance that Shell were prepared to forego any right to pre-empt or take 
over operatorship following change of control. 

13 Termination, election and specific performance 
 
The decision of the New South Wales Court of Appeal in Galafassi v Kelly138 raised and 
resolved an important contractual question, namely, where a party entitled to terminate 
seeks an order for specific performance, does such an application constitute an irrevocable 
affirmation of the contract thereby precluding the non-defaulting party from changing his or 
her mind and seeking termination at some later stage. 

The point is also of considerable practical significance. 

Galafassi involved a contract for the sale of a residential property in the suburb of 
Paddington in Sydney. 

On 30 September 2011 the appellants (Purchasers) agreed to purchase the subject 
property (Property) from the respondent vendor (Vendor) for $6,350,000 (Contract). 
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The date fixed for completion was 30 December 2011.  

Relevantly, the Contract contained the following provisions: 

15 Completion date 

The parties must complete by the completion date and, if they do not, a party can serve 
a notice to complete if that party is otherwise entitled to do so. 

34 Completion, liquidated damages and notice to complete 

34.3 A party entitled to serve a notice to complete may serve a notice requiring 
completion of this contract on a day being not earlier than 14 days after the 
date of service of the notice. The parties agree the period of 14 days after the 
date of service of the notice is sufficient to make time the essence of this 
contract. 

On 30 December 2011 (the date fixed for completion) the Purchasers' solicitors sent an 
email to the Vendor's solicitors advising that the Purchasers would not be able to proceed 
and that the decision was made out of "necessity". 

The subsequent course of correspondence included the following material exchanges: 

 4 January 2012: Purchasers' solicitors write to the Vendor's solicitors advising that 

the Purchasers were not financially capable of acquiring the Property and that an 

order for specific performance was not possible. 

 24 January 2012: Purchasers send an email to the Vendor and her husband as 

follows: 

David and I feel absolutely sick about not being able to go through with the purchase of 
your house. We had every intention of doing so and it has broken our hearts. We can't 
apologise enough and totally empathise with your position. We are mortified. If we had 
the money we would happily be living in it by now. 

 24 February 2012: Mrs Galafassi sends a further email to the Vendor's husband 

stating: 

We are truly sorry for the position that we put you in last year, we can't stress that 
enough, but there has to be a way that this matter can be resolved. If we can't settle it 
commercially, quickly, rather than legally, slowly, the value of Paddington may well be 
jeopardised once our legal teams get in to the Court room and the media have a field 
day. 

I am being perfectly honest when I say that there is no way that we could comply with 
an order to complete the purchase of Paddington if your order was granted. We don't 
have the means to raise the funds to settle on Paddington. When Bronte Road didn't 
sell at auction last November, we were very worried. I fully appreciate that I am not in a 
good position but, without admitting that I am liable for anything, I understand that if you 
were to sell Paddington now, it is likely I would have to find the difference to satisfy a 
claim of damages if the price came in under the contract price that we signed. So you 
would be in the same position as you would have been had you sold to us at the end of 
last year. 

The course of proceedings was as follows: 

 20 January 2012: the Vendor commences proceedings in the Supreme Court 

seeking orders for specific performance and, in the alternative, damages. 

 21 March 2012: Court gives directions that the matter continue on pleadings and 

for the filing of service of the statement of claim by the Vendor and a defence by 

the Purchasers. 
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 17 April 2012: Vendor files statement of claim seeking an order for specific 

performance and, in the alternative, damages. 

 6 June 2012: Vendor files an amended statement of claim seeking damages for 

breach of the Contract including the deficiency on resale. The claim for specific 

performance is abandoned. 

In the meantime on 24 April 2012 the Vendor's solicitors served a notice of termination of 
the Contract. 

Proceeding on the assumption that the Purchasers' conduct in sending the emails 
(together with the solicitors' earlier letter) was repudiatory the issue turned on the legal 
significance of a claim for specific performance as an affirmation of the Contract. 

The Purchasers contended, amongst other things, that the Vendor elected to keep the 
Contract on foot on 17 April 2012 by her conduct in filing and serving the verified statement 
of claim which pleaded that she was ready and willing to perform the Contract. It was 
contended that there was no new repudiatory conduct on the part of the Purchasers 
between 17 April 2012 (date of filing of the statement of claim) and 24 April 2012 (date of 
notice of termination). Hence it was said that the Vendor was not entitled to terminate the 
Contract having further affirmed it on 17 April 2012. 

Conversely, the Vendor submitted that, to the extent that the commencement of 
proceedings for specific performance was an election, this did not waive the Vendor's 
entitlement to subsequently terminate the Contract in reliance on the Purchasers' course of 
conduct which confronted the Vendor with a clear and continuing refusal to perform which 
amounted to a renunciation of the Contract. 

Gleeson JA in delivering the principal judgment of the Court summarised the principles 
governing election. His Honour said: 

[74] At the heart of election is the idea of confrontation which in turn produces the necessity of 
making a choice: Immer (No 145) Pty Ltd v Uniting Church in Australia Property Trust (NSW) 
[1993] HCA 27; 182 CLR 26 at 42. Thus where a party, faced with the choice of terminating the 
contract or keeping it on foot, terminates the contract ordinarily that conduct leaves no doubt as to 
the choice being made. This is because the contract no longer exists. But as the High Court 
explained in Immer at 41, the question is not answered so readily where the situation is the 
converse. This is because a party may act on the basis that the contract remains on foot without 
necessarily being confronted with the necessity of making a choice to either terminate or affirm 
the contract: Immer at 42-43. 

[75] This is to be contrasted with a situation of inconsistent remedies to enforce a right where no 
question of election arises until one or other claim has been pursued until judgment: United 
Australia Ltd v Barclays Bank Ltd [1941] AC 1 at 30; Baxter v Obacelo Pty Ltd [2001] HCA 66; 
205 CLR 635 at [39]. The institution of proceedings for alternative remedies (including relief of an 
equitable nature) is not an election by the promisee in favour of either remedy. The very purpose 
of seeking alternative relief is to keep the promisee's options open: see J W Carter, Carter's 
Breach of Contract (2nd ed, 2011, LexisNexis Butterworths) at [10-58]. The distinction between 
alternate rights and remedies and its consequences has been described by the High Court as 
"fundamental": Ciavarella v Balmer at 449. 

[76] Although an election between inconsistent rights once made is irrevocable: Tropical Traders 
Ltd v Goonan [1964] 111 CLR 41 at 55, it does not follow that an innocent party who seeks (and 
gets) specific performance is treated as affirming the contract irrevocably so as to prevent the 
innocent party from later bringing the contract to an end if the repudiating party persists in its 
failure to perform. 

His Honour cited and relied upon the decision of the High Court in Ogle v Comboyuro 
Investments Pty Ltd139 in which the Court (Gibbs, Mason and Jacobs JJ) said at 461: 

If a party has by his conduct shown and continues to show an intention never to complete the 
contract, especially when his conduct by express act or by implication is not consistent with an 
intention to perform the contract pursuant to any judgment for specific performance, then it must 
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be open to a vendor to rescind even if there is current an action for specific performance. If there 
is a further breach of an essential term or some further conduct amounting to a repudiation while 
the action for specific performance is pending, the existence of the action will not then prevent the 
vendor electing to rescind but he will on such an election lose the right which he previously had to 
specific performance and will be limited to damages for the breach." (emphasis added) 

Gleeson JA then continued: 

[83] In summary, the legal significance of commencing proceedings for specific performance is as 
follows - a vendor who elects to sue for specific performance is not thereby precluded from later 
terminating the contract and claiming damages for the continued refusal by the purchaser to 
complete if the purchaser, after the institution of the proceedings, either committed a breach of an 
essential term of the contract or otherwise evinced an intention to no longer be bound by the 
contract: see generally Meagher, Gummow and Lehane's Equity: Doctrines and Remedies (4th 
ed, 2002, Butterworths) at [20-265]. 

[84] It follows in the present case that whilst the institution of proceedings for specific 
performance on 20 January 2012 may be taken as an affirmation of the Contract by the Vendor, 
the effect of the findings of the primary judge in relation to the Purchasers' conduct after the 
institution of proceedings was such that the Vendor was entitled to accept the Purchasers' 
continuing repudiatory conduct and terminate the Contract as she did on 24 April 2012. 

And his Honour concluded: 

[90] Even assuming favourably to the Purchasers (that the Vendor's conduct amounted to a 
further affirmation of the Contract on 17 April 2012), the Purchasers' unretracted declarations of 
inability and unwillingness to perform remained as a fact in the history of the matter and gave an 
unmistakeable colour to the continued inactivity of the Purchasers: Holland v Wiltshire at 421 
(Kitto J). Contrary to the Purchasers' submission, the Vendor was not obliged to wait another 28 
days after service of the statement of claim to see what position the Purchasers took in their 
defence. Nor was the Vendor obliged to wait for a "new" act of declared inability by the 
Purchasers. The question is whether there was further neglect or refusal evincing an intention 
never to complete and thus an express or implied repudiation of the whole Contract: Ogle v 
Comboyuro Investments Pty Ltd at 460. The Purchasers never withdrew or modified their 
declarations of unwillingness and inability to perform. Those declarations were confirmed after 17 
April 2012 by the Purchasers failing to agree to the Vendor's pleaded claim that the Contract 
should be performed. The Purchasers' repudiation was continuing day by day after 17 April 2012 
just as much as it was continuing before that date. The repudiation by the Purchasers is not the 
mere delay between 17 and 24 April 2012, nor for that matter the more protracted delay since the 
completion date under the Contract (30 December 2011). Here the unmistakable colour given to 
the Purchasers' continued inactivity after 17 April 2012 in light of the preceding events was such 
as to convey to a reasonable person in the position of the Vendor renunciation of the Contract as 
a whole. 

14 Concluding observations 
 
The law governing termination of contracts is manifestly complex and contains multiple 
traps for the unwary. Having reviewed the principles informing this branch of contract law it 
is appropriate to conclude by highlighting a number of the key planks of contemporary 
Australian law in this area. 

Despite some initial hesitation the Australian courts now recognise that a sufficiently 
serious breach of a non-essential term creates a termination right. The test as to what 
constitutes a "sufficiently serious breach" is whether the non-defaulting party has been 
substantially deprived of the benefit of the contract. This turns on a proper construction of 
the contract. However, the introduction into Australian law of the concept of an 
"intermediate term" has met with some trenchant criticism. 

A party repudiates or renounces a contract by manifesting an intention to be no longer 
bound by the contract or to perform it in a manner substantially inconsistent with their 
fundamental obligations. Critically, the relevant intention must be determined objectively. 
As the test is based on an ex post facto assessment of conduct, reliance on repudiation is, 
except in the clearest case, fraught with risk. A decision to terminate on this ground should 
not be taken lightly and only after a thorough forensic analysis of the facts and 
circumstances. 
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A fundamental distinction exists between anticipatory and actual breach of contract. 
Importantly, the content of the test of readiness and willingness to perform as a 
prerequisite for valid termination is different as between these classes of breach. 

A party in breach of a non-essential term may nevertheless terminate for the counterparty's 
repudiation or fundamental breach. It is not entirely clear, however, whether this principle 
applies where the party in breach has repudiated or otherwise committed a serious or 
fundamental breach of the relevant contract. 

Preserving a termination right pending a final decision whether to terminate or continue 
with the contract presents one of the most delicate and challenging situations facing a 
contracting party. The critical risk is affirmation by conduct resulting in loss of a termination 
right. Manifestly, the greater the delay in reaching a decision the greater the risk that 
affirming conduct may occur. In this regard a bilateral standstill agreement would be 
appropriate as a preventative measure, particularly, where the non-defaulting party prefers 
to facilitate a restoration of performance by the defaulting party but without adversely 
affecting an existing termination right if restoration proves to be unattainable. 

It is also noteworthy that a unilateral statement by the non-defaulting party that it reserves 
its termination rights is not necessarily determinative in preserving those rights in the face 
of a subsequent and unequivocal affirmation by conduct. 
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