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Memorandum

To: ACC Chapter Leaders
From: Susanna McDonald, Associate General Counsel and Sr. Director of Compliance
Re: Best Practices for Engaging Chapter Administrators
Date: January 5, 2017


Introduction

The purpose of this memo is to assist chapters in ensuring the engagement of support services are done in manner consistent with the FLSA’s rules for independent contractor arrangements, and to avoid any reclassification of these arrangements as an employer/employee relationship.

In 2015, the DOL Wage and Hour Division issued an Administrator’s Interpretation on the application of the FLSA’s “Suffer or Permit” standard in the identification of employees who are misclassified as independent contractors.[footnoteRef:1]  This interpretation made clear that DOL takes this misclassification seriously and will be looking more closely at organizations that engage in arrangements that avoid compliance with labor laws.  To ensure ACC and its chapters are in compliance with the FLSA, we have drafted this memorandum to provide best practices in the engagement of chapter administrators.   [1:  U.S. Department of Labor, Wage and Hour Division, Administrator’s Interpretation No. 2015-1, July 15, 2015, Issued by Administrator David Weil.] 


These best practices are developed to be in line with the “economic realties” test, which ahs been developed through case law since the inception of the FLSA.  The recent administrator’s interpretation simply stated: “If the worker is economically dependent on the employer, then the worker is an employee.  If the worker is in business for him or herself (i.e., economically independent from the employer), then the worker is an independent contractor.”[footnoteRef:2] [2:  Id.  The purpose of this memo is not to give a complete resuscitation of the case law on the “economic realities” test, but rather to set forth ACC’s best practices in response to the memo that are in line with the practical realities of managing ACC chapters.  ACC recommends that each chapter review the Administrator’s Interpretation to better understand the DOL’s current position on compliance with applicable case law.] 






Best Practices

1.) Unless impractical, the chapter should engage an association management, public relations, or event management company to fulfill your chapter administrative needs.  For more information on such organizations in your area, contact ACC’s AVP for Leadership Development, Tori Payne, at payne@acc.com.[footnoteRef:3] [3:  Please note that any administrator who has their own company for which they are the sole employee will be scrutinized by the DOL as an independent contractor.] 

2.) Always have a written contract, whether it is with a company or directly with an individual, which is renewed, at minimum, annually.  
3.) The contractual arrangement should provide:
a. Detailed services to be provided by the administrator.  Language that states “for any services requested from time-to-time” should be avoided.
b. Compensation should be on a flat rate basis.  This can be a flat rate based on a given invoice period for all services provided, or flat rate based on each service provided within a given invoice period.  Hourly rates should be avoided.
c. Administrator must provide their own tools for operation, including, but not limited to, office space, computer, and cell phone.
4.) The focus of the services provided in the contract should be directed at positive outcomes and avoid any language that would dictate how and when the administrator performs the services.
5.) If the administrator is an independent contractor, the chapter should never discourage the administrator from seeking other clients.
6.) Obtain an independent review the agreement.  This review can be fulfilled by another chapter leader.
7.) Ensure both parties execute the contract and copies are kept on file.

ACC provides sample independent contractor agreements for you to utilize in your contract process.  If the management company has their own contract, please feel free to use it but compare it to the ACC sample agreement to ensure all necessary clauses are covered, i.e. confidentiality, contractor relationship, etc.  

Concerns and issues related to any current or future arrangements, or these best practices should be brought to the attention of Susanna McDonald at mcdonald@acc.com.
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