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What Does an Attorney General (AG) Do?

• Chief legal officers of the states, commonwealths, and territories of the United 

States

• Serve as counselor to state agencies, sometimes state legislatures and also as 

the “people’s lawyer” for all citizens

• Typical powers include:

• the authority to issue formal opinions to state agencies 

• act as public advocate in areas such as child support enforcement, consumer protection, 

antitrust, and utility regulation

• propose legislation

• enforce federal and state environmental laws

• represent the state and state agencies before state and federal courts

• handle serious statewide criminal prosecutions and criminal appeals

• institute civil proceedings on behalf of the state

• represent the public’s interests with respect to charitable matters

• operate victim compensation programs



Additional AG Areas of Activity

• State employee insurance claims

• Allegations that state employee insurance programs overpaid for drugs as a result of marketing 

misconduct

• Best price violations and state rebate claims

• Allegations that pharmaceutical companies misreported prices used to calculate rebates to state 

Medicaid programs 

• Hatch-Waxman antitrust cases

• Allegations that drug makers have obstructed generic market entry through patent infringement 

suits and ”pay-to-delay” settlements

• Physician “Sunshine” laws

• A number of states require drug manufacturers to report expenditures on marketing related to 

physicians, e.g., gifts, meals, entertainment in addition to the requirement imposed by the 

Affordable Care Act.

• Environmental related litigation



Additional AG Areas of Activity

• Amicus briefs and federal lobbying to counter federal preemption of state law and regulatory 

authority 

• National Institute of Family and Life Advocates v. Becerra (2018)

• Seventeen state AGs, led by New York, filed an amicus brief urging the Supreme Court to hold 

that the CA FACT Act’s requirement that state-licensed medical clinics notify their patients about 

the availability of public programs providing free or low-cost medical services is permissible 

under the Free Speech Clause of the First Amendment.

• United States v. Microsoft (2018)

• Thirty-six AGs, led by Vermont, filed an amicus brief urging the Supreme Court to hold that a 

United States provider of email services must comply with a probable-cause based warrant 

issued under 18 U.S.C. § 2703 by making disclosure in the United States of electronic 

communications within that provider's control, even if the provider has decided to store that 

material abroad.

• Trump v. International Refugee Assistance Project (2018)

• Eighteen AGs, led by Illinois, filed an amicus brief urging the Supreme Court to affirm two 

preliminary injunctions issued by District Courts against enforcement of certain provisions in 

Executive Order No. 13,780 related to immigration and refugees.

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS2703&originatingDoc=I2c085545e21a11e79822eed485bc7ca1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


How Does One Become an Attorney General?

The attorney general is popularly elected in 43 states, the District of 

Columbia, and the Northern Mariana Islands. 

The governor appoints the attorney general in five states—Alaska, 

Hawaii, New Hampshire, New Jersey, and Wyoming—as well as in the 

four jurisdictions of American Samoa, Guam, Puerto Rico, and the Virgin 

Islands. 

In Maine, the attorney general is selected by secret ballot of the 

legislature.

In Tennessee, the attorney general is selected by the state 

Supreme Court.



Attorney General Organization Chart



What is the National Association of 

Attorneys General?

• Founded in 1907, the National Association of Attorneys General (NAAG) facilitates 

interaction among attorneys general as peers, thereby enhancing the performance of 

attorneys general and their staffs to respond effectively to emerging state and federal 

legal issues.

• NAAG also publishes written reports and numerous newsletters on a wide range of 

substantive topics. These newsletters are available free to the public by subscription.

• The Association also serves as liaison to the federal government in a variety of areas, 

including environmental, consumer protection, criminal law, and appellate advocacy.



When Does NAAG Meet?

• Attorneys general convene formally for NAAG meetings twice a year: 

• “NAAG Capital Forum” in D.C. in December

• “NAAG Attorney General Symposium” held at various locations in the 

Spring

• Meetings are open to the public with designated registration fees

• There are also regional NAAG conferences—Conference of Western 

Attorneys General (CWAG)

• Other organizations to be aware of:

• North American Securities Administrators Association (NASAA)

• National Association of Medicaid Fraud Control Units (NAMFCU)



Individual and Collective Power

• Individually, attorneys general can be more powerful in their respective states 

than equivalent federal regulators, e.g., Delaware Investor Protection v. SEC

• Collectively, they can be just as formidable on the national stage, e.g., 

• National mortgage settlement

• Improper debt collection cases

• Opioids

• Generic pharmaceuticals



Recent Case Examples

2015

USDOJ and 19 AGs

Standard & Poor’s

$1.37 billion 

2015

CFPB, FCC, and 50 AGs

Mobile Cramming

$120 million

2015

FTC and 50 AGs

The Cancer Fund

Charities Filing

2016

USDOJ, EPA, FTC, and 44 

AGs

Emissions Fraud, 

Volkswagen

$25 billion

2017

USDOJ and 20 AGs

Moody’s

$863 million

2018

Citi Bank and LIBOR

$100 million

2018

Wells Fargo

$575 million

2019

Equifax

$650 million



Cyber Security

• Breach notification laws

• Trigger definitions expanding

• New areas include biometric data

• Not yet GDPR but inching in that direction

• AG’s increasingly involved in proactively addressing cyber security and 

privacy concerns

• Patchwork of state privacy laws, not just California

• Vermont Data Broker legislation 

• Equifax settlement likely to be an area of enforcement

• Number of larger AG’s offices now have in-house specialists focused on “adequate 

pre-emptive security measures”

• Expansion of false claims cases: 

• Cisco settlement



False Claims

• State qui tam actions are an increasing risk for companies in the pharmaceutical industry, or any 

industry dealing with the states.

• States are under immense pressure to bring in more revenue, and many have enacted or expanded 

their false claims acts to provide for qui tam actions, as well as penalties and treble damages.

• The plaintiffs’ bar is moving into this space:

• Plaintiffs’ lawyers have already been active in federal qui tam actions, and have cultivated 

contingency fee work from AGs in consumer protection, Medicaid, and other suits.

• Qui tam litigation gives them the opportunity to encourage state action and bring the authority of 

AGs to bear on targets without being formally retained by states. 

• Private counsel receive a share of the state’s settlement or litigation recovery (15-25%), 

regardless of whether or not the AG intervenes.

• Qui tam cases can include claims under multiple states’ false claims acts, but without coordination 

of discovery and settlement that occurs in a traditional multistate, massively increasing the 

complexity and costs to defendants.



Best Practices

• Build strong bonds. Get to know your local AG before there is an issue. Honest, open 

relationships with AGs, founded on trust and respect, can limit the scope of 

investigations and help negotiate favorable resolutions to litigation.

• Deliver a positive message early and often. To foster strong AG relationships, it’s 

critical to project a cooperative air from the outset. Waiting until an investigation or 

lawsuit has opened is too late. When contacted, be respectful, responsive, and 

transparent.

• Use chain of command if possible. Attempt to address the concerns via the chain of 

command, but be prepared to navigate to the front office if needed.

• Maintain a solid compliance program. It’s your best defense. Be prepared to walk 

your talk. 

• Investigate promptly if you find a problem. Consider self-disclosure.  

• Monitor and address your constituent complaints. If they’re complaining to you, 

their next stop is often the AG’s office.



Best Practices

• Gather intelligence. Monitor the current concerns of AGs that may affect your 

company. Follow news resulting from events held by the NAAG, Conference of 

Western Attorneys General, Republican Attorneys General Association, and 

Democratic Attorneys General Association, and conduct your own informal meetings 

and inquiries. 

• Time isn’t necessarily on your side. The AG’s office can outlast you. They don't have 

the same pain points. 

• Be aware of asymmetries. There will be asymmetric leverage in a strong enforcement 

power environment. What the regulatory environment is—public safety or business 

practices—may dictate settlement approach.  

• Be aware of the inter-state dynamics. Is it a multi-state or federal effort?



Best Practices

• Be open to creative solutions. AGs have broad common law, statutory powers, and 

enforcement discretion. Often there are opportunities to craft creative solutions to 

issues that arise (or even before they officially arise) that can result in better outcomes.

• Know who you are negotiating with: 

• Front line deputy that may not have full authority

• Executive committee of multi-state

• Individual attorney general

• Public optics and disclosures will be important:

• Statement of facts

• Injunctive terms and business reforms

• Publicly file complaint for a consent decree



Additional Resources

• NAAG

• http://www.naag.org/

• National State Attorneys General Program at Columbia Law 

School

• http://web.law.columbia.edu/attorneys-general

• DAGA

• https://democraticags.org/

• RAGA

• https://republicanags.com/

http://www.naag.org/
http://web.law.columbia.edu/attorneys-general
https://democraticags.org/
https://republicanags.com/
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A reminder about the benefits of ACC membership…

• Free CLE, like the one you’re attending right now

• Roundtables

• Networking meetings

• Special events (Spring Fling, Fall Gala, races, etc.)

• Access to ACC resources, including:

• ACC Newsstand (customizable updates on more than 40 practice area)

• ACC Docket Magazine

• InfoPAKs

• QuickCounsel Guides

• For more information or to refer a new member, see your hosts 

today or contact Chapter Administrator, Chris Stewart, at 

ChrisStewart@ACCglobal.com.

mailto:ChrisStewart@ACCglobal.com

