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From Hello to Goodbye:
Top 10 Employment Law and 
Executive Compensation Issues in 
2019 and Beyond



Issue One:  ò#Me Tooó Movement

Å13.6% increase in sexual harassment charges at the EEOC 
in FY2018

ÅEEOC national training on investigating sexual harassment 
charges ðexpect more RFIs and on -sites in Pittsburgh 
Region for sexual harassment allegations

ÅSome state legislative movement in response to # MeToo

ÅWhat to do as in -house counsel?
ÅReview and strengthen policies

ÅFormal training for leaders should be standard

ÅTimeliness and initial response to allegations are critically 
important 





Issue Two:  Whatõs Going on with the 
DOL?
ÅAnswer:  A lot of activity

ÅProposed change to the white -collar exemption salary 
threshold (from $23,660 to $35,308/annually) sent to the 
OMB on or about August 12, 2019

ÅProposed change to the regular rate of pay to clarify 
which payments must be included/excluded from the 
calculation

ÅProposed change to òjoint employeró standard under the 
FLSA

ÅAddition of modification of fluctuating workweek rule to 
regulatory agenda



Issue Three:  Arbitration Agreements

ÅIncreasing employer adoption post -Epic Systems

ÅPros/cons to arbitration agreements
ÅPros:  class action waivers, no runaway juries, predictability, often 

quicker, more flexibility

ÅCons:  can be more costly, ònightmare arbitratoró, satellite 
litigation, fewer summary judgment victories, limited appellate 
rights,  AAA only real option in Pittsburgh area

Åò#MeTooó movement and the impact on arbitration 
agreements

ÅTechnical issues to be aware of



Issue Four:  Pay Equity

ÅState pay equity legislative evolution (ex:  California, 
Delaware, Massachusetts, Maryland, New York, Oregon, 
Washington)

ÅPay equity audits ðworth considering, but failure to 
properly complete can lead to additional issues

ÅWhat to do?
ÅTrain those who are making pay decisions

ÅDevelop guidelines on how to make effective and legally 
supportable decisions regarding pay

ÅDevelop guidelines and training for performance evaluation 
process ða major weakness for many employers





Issue Five:  Medical Marijuana

ÅStates continue to pass legislation legalizing marijuana use 

ÅIn Pennsylvania, the first Medical Marijuana Act lawsuits are 
beginning to be filed and litigated

ÅWhat to do?
ÅEvaluate the need for testing for marijuana use

ÅEnsure your human resources personnel are trained for how to 
handle medical marijuana cards

ÅConsider treating like other prescription drugs

ÅReview and enhance your policy documents 

ÅDonõt forget about the overlay of the ADA and FMLA





Issue Six:  Leave and 
Accommodations
ÅFMLA, ADA, and workersõ compensation ðoften called the 
òBermudaõs Triangleó.  Biggest headaches include:
ÅIntermittent leave issues
ÅExtended leave of absence issues ðwhen is enough enough ?
ÅòInvisible disabilitiesó issues
ÅRetaliation issues

ÅState and local governments continue to pass paid sick 
leave laws (including Pittsburgh* and Philadelphia)

ÅWhat to do?
ÅProper training of human resources is critical
ÅFrom a legal standpoint, interaction and continuing the dialogue 

are key





Issue Seven:  Gig Economy/IC Issues

ÅSharing economy, gig workers, òprojectó employees 
continue to expand

ÅBut these workers generally do not fit into antiquated 
definitions of employees and independent contractors

ÅClass and collective action exposure means these issues 
are high -risk to organizations

ÅWhat to do?
ÅGenerally, itõs about control

ÅCreate distance between the organization and the worker ð
avoid having handbooks, supervisors, performance evaluations, 
etc.

ÅBUT always investigate and address harassment/discrimination 
issues



Issue Eight:  Emerging Technology -Driven 
Issues
ÅMany companies (>30%) are now incorporating AI into their HR 

processes, and/or increasingly using intelligent robotics in the 
workplace 

ÅSome states (e.g., Illinois) are passing legislation addressing 
these issues,  But, for the most part, the problem of old laws/new 
tech is creating significant uncertainty in this space with respect 
to labor and employment risks

ÅIncrease in òmisappropriationó and theft issues when employees 
leave the workplace

ÅWhat to do?
ÅEvaluate vendor agreements closely
ÅEnsure legal and human resources are involved in decision making
ÅRun through employment -related risk analysis before implementing new 

software
ÅLook closely at your policies to ensure you have created a òculture of 
confidentialityó with respect to corporate trade secrets



Issue Nine:  Executive Compensation 
Considerations When Entering into an 
Executive Agreement

ÅBe conscious of restrictions on employment/use of 
information from prior employer

ÅPlan ahead for severance to qualify for an exception to 
Section 409A (or 457(f) for non -profits)

ÅBe mindful of internal pay equity

ÅConsider effects of ò#MeTooó movement and definition of 
òcauseó in executive agreement



Issue Ten:  Executive Compensation 
Considerations When Terminating an 
Executive
ÅBe mindful of corporate governance issues and who the 

parties/players to the decision should be

ÅReview and consider all relevant documents (e.g., employment 
agreement, offer letter, restrictive covenant agreement, 
change -in control agreements, bonus plans, nonqualified 
deferred comp plans, equity plans, health/welfare plans, 
qualified retirement plans, loan agreements, indemnification 
agreements, etc.)

ÅEvaluate base line benefit package as well as alternative 
benefits, enhancements, forfeitures, and clawbacks ðall in the 
context of Section 409A

ÅConsider communication strategy and characterization

ÅBe prepared to deal with post -termination issues
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