Judicial Support for Pro Bono Legal Service
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Access to justice is the single most compelling reason for a legal profession. The day we
take our oath as attorneys, we swear never to refuse the cause of the defenseless or the
oppressed.’ A core value of the legal profession is to provide legal services without fee to
persons of limited means and organizations serving their needs.

Colorado Rule of Professional Conduct 6.1 recognizes this core value for lawyers and
judges alike: “Each lawyer has a professional responsibility to provide legal services to those
unable to pay.” In addition, judges “should fulfill their pro bono publico responsibility by
performing services or participating in activities . . . for improving the law, the legal system or
the legal profession.”

Judicial support for pro bono legal service is thus housed within Colorado Rule of
Professional Conduct 6.1 and enjoys the unstinting assistance of the Colorado Bar Association
and local bar associations.” Lawyer suggestions for rule changes have resulted in a number of
new or amended rules adopted by the Colorado Supreme Court, along with chief justice
directives, to aid attorneys in performing their pro bono responsibilities.’

Limited Scope Representation Rules

Colorado attorneys are authorized by the Colorado Rules of Civil Procedure and the
Colorado Rules of Professional Conduct to undertake limited representation of self-represented
parties, pro bono or for a fee.®

Under Colorado Rules of Civil Procedure 11(b) and 311(b), attorneys may provide
drafting assistance to self-represented parties who file pleadings in court proceedings.” The
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pleading filed by the self-represented party must identify the assisting attorney.® The attorney’s
assistance in preparing the pleading does not constitute an entry of appearance.” Without the
necessity of any disclosure, attorneys may assist self-represented parties to fill out pre-printed
and electronically published forms issued through the Colorado Judicial Branch for use in
court.’®

Under Colorado Rule of Civil Procedure 121 Section 1-1(5), attorneys may make limited
appearances in court on behalf of self-represented parties in specified proceedings with consent
of those parties. ! Leave of court is not required for the attorney to make or complete the limited
appearance.12 In addition, the consent, notice of limited appearance, and completion of limited
appearance forms are available at the web page of the Colorado judicial branch."?

Colorado ethical rules allow attorneys and clients to agree upon limited scope
representation for all types of legal service regardless of whether a court appearance occurs.
Colorado Rule of Professional Conduct 1.2(c) provides that “[a] lawyer may limit the scope or
objectives, or both, of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.”!* Under Colorado Rule of Professional Conduct 1.0(e),
“informed consent” requires the lawyer to communicate “adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed course of
conduct.”"® Furthermore, clients and attorneys must enter into a limited-scope-representation and
fee agreement. For the protection of both parties, prudence suggests this should be done in
writing.16

The Colorado Supreme Court, working with its Judicial Advisory Council, adopted the
limited representation rules (also known as the “unbundling” rules) because, for example, 75% to
85% of domestic civil cases filed in Colorado trial courts involve at least one pro se party, many
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of whom presumably are persons of limited means who cannot afford an attorney and need pro
bono assistance.'” Others cannot afford the full range of legal services an attorney can provide.
Colorado trial and appellate judges agree that it would be better for all parties to be represented,
but, failing that, some attorney help is preferable to no help.'®

Court Rules to Assist Pro Bono Legal Service

Colorado Rule of Professional Conduct 6.1 sets forth a goal of fifty hours of pro bono
legal service per year by each Colorado licensed attorney.'® A “substantial majority of the fifty
hours” should be “without fee or expectation of fee to persons of limited means or charitable,
religious, civic, community, governmental and educational organizations in matters that are
designed primarily to address the needs of persons of limited means.”*

The Commentary to Rule of Professional Conduct 6.1 contains a recommended pro bono
policy for all Colorado licensed attorneys and firms.>' Without intending to be restrictive, the
Commentary identifies categories of matters qualifying as pro bono service.” It also suggests
how a small, medium, or large law firm might establish procedures for administering its pro
bono program.”

Colorado Rule of Civil Procedure 260.8 provides for attorneys to receive up to nine hours
of Continuing Legal Education credit per three-year reporting period for uncompensated pro
bono representatlon or mentoring of another lawyer or law student providing the
representation.”*

Chief Justice Directive 98 01 provides for a waiver of filing fees and certain costs for
indigent persons in civil cases.”> When an attorney receives a pro bono case from a legal services
provider, the provider makes the indigency determination, and the attorney taking the case
effectuates the filing fee and cost waiver by signing and filing the applicable judicial branch
form.” Legal services providers typically have malpractice insurance that covers pro bono
attorneys,”’ but an attorney taking an individual matter from such a provider should verify this, if
she or he does not carry suitable coverage.

'7 Memorandum from Veronica Marceny, Office of the State Court Administrator, Colorado State Judicial Branch, to author (on
file with author).
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Colorado has a pro bono emeritus program for attorneys who choose not to engage in the
practice of law other than pro bono work for indigent or near-indigent clients. Under Colorado
Rule of Civil Procedure 223, for a small one-time administrative fee of $50, the Colorado
Supreme Court waives annual registration fees for otherwise inactive attorneys who take pro
bono cases for indigent persons under the auspices of a legal services provider.”® Attorneys in
good standing who are licensed in other states are eligible to practice for pro bono clients in
Colorado under this type of registration.*®

Chief Justice Directive 06-03 addresses interpreter services in court-related
proceedings.30 This directive has been amended to introduce a more comprehensive provision of
language services, not only for indigent persons, but all persons involved in Colorado court
proceedings.31 The Colorado Judicial Branch website maintains a large variety of self-help forms
and information for use in court proceedings, available to the public without charge.32

Colorado Supreme Court Pro Bono Recognition Program

Through its Pro Bono Recognition Program, the Colorado Supreme Court asks all law
firms, in-house counsel groups, and government attorney groups, whatever their size, to commit
to an average of fifty hours of pro bono legal services per Colorado licensed attorney annually
across the firm or group, prorated for part-time attorneys.”® This averaging mechanism
recognizes that some attorneys in the firm or group might have more than fifty hours, offsetting
those who have less. A substantial majority of these hours should be for indigent persons or
organizations that serve the indige:nt.34

Each year, the Colorado Supreme Court recognizes those law firms, in-house counsel
groups, and government attorney groups that commit to this goal and the firms that achieved this
goal in the prior calendar year. These firms self-report their commitment and achievement to the
court. At a presentation ceremony, the court presents a certificate of pro bono commitment and
service to each of these firms and groups, signed by the seven justices. In addition, members of
the court travel to local bar association events to award these certificates and recognize attorneys
receiving local bar association awards for their pro bono work.

The commitment list has grown from 45 firms in 2006 to 211 firms, in-house counsel
groups, and government attorney groups in 2012.% Of these 211 firms and groups, 163 achieved
the 50-hour per attorney goal, on the average, across the firm or group in calendar year 201 1.%
The Colorado Judicial Branch website publishes the Colorado Supreme Court’s pro bono
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recognition list and it is updated on a continual basis.’’ The Colorado Lawyer, the Colorado Bar
Association’s monthly publication, also publishes this list.*® Annually, in the last week of
October, the chief justice issues a proclamation honoring pro bono week in connection with the
American Bar Association’s annual observance.*

A pro bono civil appeals appellate program has been established, with forty lawyers
signing up thus far, to take cases in the Colorado Court of Appeals and the Colorado Supreme
Court for unrepresented parties who qualify for pro bono assistance.*’

Colorado Access to Justice Commission

The Colorado Supreme Court and the Colorado Bar Association have jointly chartered an
Access to Justice Commission and local Access to Justice Committees across the state. Their
purpose is to work with the Judicial Advisory Council, attorneys, the courts, community
organizations, Colorado Legal Services, Metro Volunteer Lawyers, other local legal service
providers, the Colorado Legal Aid Foundation, Colorado General Assembly, the American Bar
Association, the Legal Services Corporation, and the U.S. Congress, among others, to help
design, implement, and fund legal services, and pro bono and self-help programs for indigent
persons and self-represented parties.*' The chief justice of the Colorado Supreme Court appoints
four members to the twenty-member Commission: a county court judge, a district court judge, a
court of appeals judge and a supreme court justice.*

The Commission has helped to obtain approximately $500,000 in appropriations annually
from the Colorado General Assembly to the judicial branch for grants to legal service providers
in aid of persons and families who suffer domestic abuse.® Nevertheless, based on testimony the
Commission received at hearings throughout the state, up to 90% of indigent persons qualifying
for representation by paid profession legal service attorneys are turned away for lack of adequate
staff.** Pro bono attorney services and financial contributions to funding legal service providers
are in desperate demand throughout the state. In May of 2012, at the request of the Colorado
Access to Justice Commission and the Board of Governors of the Colorado Bar Association, the
Colorado Supreme Court approved short term emergency funding for Colorado Legal Services in
the amou% of $1,500,000.00 over the next two years from Attorney Regulation Funds held by
the court.
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Fair Field for Decision

The coin of the legal profession is time, money, and faithful service. Colorado Rule of
Professional Conduct 6.1 encourages attorneys and judges to honor all three by contributing
financially to legal services and providing, or assisting in the provision of, pro bono legal
services to those who cannot afford attorneys to solve the legal quandaries that others face in and
out of court.*®

Judicial rules and canons recognize that a self-represented party pitted against a
represented party should have a fair field for decision. Pro bono representation, limited
representation of self-represented parties for a fee, and self-help instructional materials support
access to justice, the single most compelling reason for a legal profession. 4

The Colorado Code of Judicial Conduct, Comment to Canon 2, Rule 2.2, Impartiality and
Fairness, states that “[i]t is not a violation of this Rule for a judge to make reasonable
accomn:g)dations to ensure self-represented litigants the opportunity to have their matters fairly
heard.”

The Comment to Canon 2, Rule 2.6, Ensuring the Right to Be Heard, recites some steps
that a judge may take to ensure that self-represented litigants’ rights are heard:

(2) The steps that are permissible in ensuring a self-represented litigant’s right to
be heard according to law include but are not limited to liberally construing
pleadings; providing brief information about the proceeding and evidentiary and
foundational requirements; modifying the traditional order of taking evidence;
attempting to make legal concepts understandable, explaining the basis for a
ruling; and making referrals to any resources available to assist the litigant in
preparation of the case. Self-represented litigants are still required to comply with
the same substantive law and procedural requirement as represented litigants. “

The Colorado Supreme Court has not adopted mandatory pro bono service or reporting
rules. Whenever the imposition of one or both has been raised as a possibility, the Colorado Bar
Association, a voluntary bar association, has urged the court not to do so. At the same time, it has
dedicated considerable efforts, staffing, and funds to supporting pro bono legal services by
attorneys. The supreme court asks all firms and groups to commit to the pro bono commitment
and recognition program.

Both of Colorado’s law schools, the University of Colorado Law School and the
University of Denver Sturm College of Law, expect their students to perform pro bono legal
services in cooperation with Colorado licensed attorneys.”® We know from experience that new
attorneys who we swear into the bar want an interesting professional livelihood that includes pro

% CoLo. RULES OF PROF'L CoNDUCT 6.1(b)(3) (2008).

47 See Justice Greg Hobbs, Access to Justice: The Single Most Compelling Reason for a Legal Profession, OKLA. BAR J., Mar. 12,
2011, at X, Y.
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4 CoLo. CopE OF JupICIAL CONDUCT Canon 2 R. 2.6. cmt. 2 (2010).

% See Academic Requirements, UNIVERSITY OF DENVER STURM COLLEGE OF LAW,
http://www.law.du.edu/index.php/registrar/course-information/required-courses/academic-requirements (last visited Apr. 28,
2012); Overview, UNIVERSITY OF COLORADO LAW, http://www.colorado.edu/law/about/mission.htm (last visited Apr. 28, 2012).
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bono service for those who cannot afford an attorney. Let’s meet the oath to which we all
subscribed! Do pro bono.



