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A Value-Based Client-Firm Relationship

This ACC Value Challenge resource chronicles the ‘real-time’ experience of an in-house law
department and a law firm—working together—to structure a value-based relationship. See their
blog postings logged below to view their thought process, practical steps they took and pull
nuggets that may be useful to you in your own client-firm relationships. The voice, views and
stories expressed by the authors below are their own and not ACC’s.

In the beginning...
Posted on ACC’s In-house ACCess Blog on June 17, 2010 by Susan Hackett, Senior Vice President and General Counsel,
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POST 1: THE VALUE-BASED CLIENT FIRM RELATIONSHIP
Posted June 17, 2010

The Client’s Situation
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Blogger Ken Grady is general counsel at

Wolverine World Wide, Inc.
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The Firm’s Story
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Comments to Post 2:!

Thomason - June 25,2010 10:38 AM

After reading that, I'm left wondering - was Ken's question answered? It reminds that every negotiation has
to cover (1) what will be done, and (2) the basis for paying for it. Either can be addressed as the first
question, and in some instances, it is better to ask first what you get, before asking how much it will cost.
Next, only a few firms can devote this amount of travel and time for an 'alternative' 'beauty contest,’ esp. one
that the contestant calls "excruciating.”

Lisa - June 30, 2010 2:27 PM

You raise great points. Yes, the upfront learning process was part of the investment we made to pursue the relationship.
We knew that we had much to learn from the approach and that our deep and enthusiastic participation would yield
real benefits in the relationships we would develop and the traction in possible service delivery going forward. So, for us,

! J



we believed that we had a really unusual opportunity to learn and get better. As we apply a Lean-frame to our work
with potential clients, we find that the amount and depth of upfront work needed will vary by client situation, but the
key point is to remain absolutely committed to this 'voice of the client’ step. It needs be thoughtful and focused, but
doesn't need to be elaborate or at a level that restricts it to large firms.

You are also right that every negotiation needs to address what will be done and then how it will be paid for. Rather
than leading with these, Ken and team chose a different emphasis and sequence of events. We liked the approach and
the potential of the relationship, so we enthusiastically followed their lead. Our experience with many clients has been
that a strong relationship streamlines the discussion on the economics.

Ifyou check the new post later this week, Ken tells more about metrics and tying those to fees. Thanks very much for
your thoughts. -- Lisa

POST 3: DETERMINING THE METRICS OF ‘VALUE’
Posted July 1, 2010
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POST 4: PICKING METRICS THAT MATTER
Posted July 8, 2010

The client side
From Ken:

Now to metrics. To get Lean, you need
measurements. When | did Lean in the
manufacturing world (I ran a large plant), we
measured productivity (revenue per hour
worked), quality, safety, and orders
complete and on time. Easy on the shop
floor, but how do you measure legal work?

Many lawyers argue that legal work is
bespoke b each matter is custom designed
to fit the facts and circumstances of the
occasion. That, my friends, just ainOso.
(Richard Susskind does a nice job of
explaining this in great detail in his book,
Uhe End of LawyersK. These posts are
about our trademark story, so 10Il stick with
trademarks but the same analysis could be
used for any legal project (and by the way,
Lean works on the one, multi-year litigation
matter, just as well as it works on the 1,000
slip-and-fall cases).

| divide legal work into two categories B
industrial services and artisanal services.
Industrial services are commodity services,
such as trademark applications. We do lots
of them and they typically involve the same
steps each time. We want to do these as
efficiently as possible to keep the costs and
the time to issuance low and brief. Artisanal
services are custom (to a degree), such as
an opposition matter before the Trademark
Trial and Appeal Board. While artisanal
services have more custom steps, there still
is a lot of room to make them efficient (just
because a tailor makes a suit that fits only
you, it doesnOt mean he has to do so
inefficiently).

We need metrics to measure both the
industrial and artisanal trademark services.
We need to measure today, and then to
measure in the future, to determine how
much we improve. ldeally, we want
guantitative metrics. We need to measure
them periodically (in the plant, we measured
daily but for this project, monthly, quarterly

and annually should work). We also want at
least some metrics that tie back to our
business objectives. Efficiency is great, but
having a very efficient trademark portfolio
that doesnOt do much for the business
makes no sense.

The Seyfarth team pulled together some
draft metrics. 101l let them tell you about the
ones they proposed. | put together some
alternatives. Remember, there are no
perfect metrics. They all have flaws and we
can manipulate them. The goal is to pull
together metrics that will help take
inefficiencies out of your processes and
measure whether you are increasing the
value of your processes.

Here are just a few of metrics that |
proposed (in no particular order):

* Trademark Risk Rate (total dollars
spent defending trademarks, divided
by total number of trademarks
defended)

* Counterfeit Recovery Rate (total
dollars spent on anti-counterfeiting
actions, divided by total number of
units seized)

e Specimen Response Productivity
(days from first request for
specimen to receipt of acceptable
specimen, divided by number of
trademarks for which specimens
requested).

Tell us what you think.

Next: The mother metric and starting the
leap: metrics to fees.

The firm view

From Lisa:

As we have been on our Lean journey, we
have come to understand and even
embrace metrics. Measuring performance
and rewarding internal teams can allow you,
as the in-house client -- to bring laser-like
focus on what you value in your business.
There is much truth to the Tom Peters




maxim, "What gets measured gets done."
Historically, in firms, internal metrics focus
on hours and realization, and when we work
with clients, it is often (and sadly) just cost.

When you start to expand your definition of
metrics, however, amazing things happen.

To see the power of this, pick something you
value. In a litigation, it may be something as
simple as comprehensive early case
assessment being performed in all matters
within 45 days of filing. It might be resolving
a matter under a certain number by a certain
date, or it may be winning a trial while
staying on budget and keeping your
business folks engaged and satisfied. (See
what fun this is? You can have it all).

Once you start with what you value (and it
can be several things), then step back and
design the metrics. Our friend, Jeff Carr, has
worked his terrific EMC ACES model so that
he can do this in a systematic way across
the spectrum of legal services, but you can
employ simple value-to-metrics steps on any
matter.

As | mentioned in last week's post, we often
start with cost and satisfaction/quality (we
love the components of the ACCOs Value
Index), but then we try to work with more
specific measures, tailored to the individual
client. Ken led us into this discussion
beautifully -- but then pushed us even
further. As you can see from Ken's post, we
are right in the middle of this discussion
now.

We initially proposed three buckets of
metrics: transition-related (we were taking
over a very large trademark portfolio),
ongoing metrics and qualitative measures.
Here are a few of the overall categories of
metrics we proposed:

e "Success" rate, measured by things
like first action allowance, watch hit
outcome

¢ Overall satisfaction

¢ Timeliness of communication

e [Effectiveness of "lessons learned"
sessions

e Strategic
participation/understanding of
Wolverine business

¢ Proactive issue identification

e Budget variance

e Cost management effectiveness

When we got Ken's metrics back, they
pushed into far more creative thinking.
Internally, we are now thinking through how
we approach fees that are tied to a client's
business performance - we know it makes
sense from a "value" perspective but how to
get there is key. it is certainly not the norm
for the law firm world.

Please let us know how you have used
metrics. What works for you? What has not
worked? Thoughts on different metrics that
the Wolverine/Seyfarth team should use?

Next post: Responding to KenOs Omother
metricO

Comments to Post 4:
Thomason - July 8, 2010 3:20 PM
Tom's three metrics don't seem to dovetail with the eight suggested by SeyShaw.

With trademark apps, and actions against counterfeiters, an approach to use is the 1 out of 6 (can be
negotiated to 1 of 9 or of 10, etc.) rate metric. It relies on experience that predicts 6 of every 7 actions
will require nearly the same amount of work, but that other 1 will require more work. So, you agree on
the price for each of the 6, then agree that 50% more (+ or -) will be paid for that outlier 1, plus to
have a procedure to ask for even more pay for work on the outlier action. Even if that 1 ends up being
as routine as the 6, the firm still get the added pay on the 1. This adds certainty for counsel and for the
client, who both should be experienced enough to know what is fair pay for the 6, and competent
enough to be able to do the work for the agreed rate.

Jeff Carr - July 12,2010 12:02 PM
Your stuffis great! Please keep it up.



Your quest for metrics is spot on. One of my takeaways from a great podcast series called “Manager
Tools” is that you can indeed measure anything and building on Peters’ and others, what you can’t
measure, you can’t manage. The issue, of course is finding the right metric or series of metrics. Often
the metric itself is not important but it serves as a surrogate for what you're trying to accomplish and
as such requires a little bit of creativity and ingenuity.

As an example, we measure litigation cycle time (from case opening to closing). In part that’s because
time is money and the longer it takes to resolve a dispute, generally speaking the more it costs to do so.
In that instance there is a direct correlation between what we are trying to accomplish (early dispute
resolution) and the metric. However, as Disraeli opined, “there are lies, there are damned lies, and then
there are statistics.” It’s easy to drive cycle time down if one overpays to settle disputes. As such,
focusing on the one metric, without measuring deviation from expected value (the actual settlement v.
the risk-weighted estimate of liability) risks the same false positive as a discount off hourly rates
without looking at the total hours spend on the matter. A 20% discount is valuable and effective if and
only if it delivers overall savings in total spend on the matter.

Another example is our focus on number of after actions conducted and number of ethics hotline
reports received. Each metric in and of itself is not all that important. But if the number of after
actions deviates from the number of closed matters, then my team isn’t executing on our required
“lessons learned” discipline - and we’ve learned that doing a “Hot Wash” after every matter is the
single most powerful resource in our tool box to drive continuous improvement and create a high
performance legal team. Similarly, the number of hot line calls is not as important as the utility of this
metric as an early warning device to identify business units that might be under stress or might pose
risks for upcoming disputes

To me, the “mother of metrics” is % legal spend/revenue and if we could only have one metric, that
would be the one we’d use. Today we use this metric as an indicator by type of legal spend and by
business unit. Lower is not, in and of itself, better - we find that particularly in IP related work,
business units spending little might need to invest more - conversely, those with a large % spend may
not be spending wisely. At the end of the day, we look at the trend lines and benchmarks to have a
dialogue about what the business is spending on. Over the past 9 years we’ve seen our overall spend
staying relatively flat in absolute terms and declining in terms of % of rev. When we parse that a bit
more, we find that our IP and litigation spend has declined a percentage of total legal spend and our
general advisory spend has increased in share. Generally speaking that means we’re doing more
proactive counseling than reactive fire fighting. And that’s precisely what we’ve set as our objective.

By the way thanks to Lisa for the mention in the 4th post. Does my little heart good!

POST 5: LINKING METRICS, FEES AND VALUE
Posted July 16, 2010

The client side
Trademark Services Value Rate equals:
From Ken:
(Licensing Revenue + Recoveries) b (Trademark

Last time | talked about some easier metrics, so
now I0Il address a more challenging one.
Remember, we measure where we are today
and then we measure periodically. We set goals
for improvement and then we use OleanO to find
ways to meet or beat the goals. For this metric,
the lower the value the better. Here itis:

Expenses + Payouts)

the result of which is divided by the total number
of marks in the portfolio.

What am | getting at? On the revenue side, we
have licensing fees and recoveries from things



like infringement and counterfeit claims. On the
expense side, we have the costs to acquire and
maintain the trademarks, and we have payouts
due to infringement claims. Spread across all
3,600 of our marks, this equation captures most
of the inputs and outputs and yields a service
value per mark.

It has flaws. For example, it doesnOt capture our
internal time and those fixed costs (office rent,
etc.) associated with providing those internal
services. Since those costs remain relatively
constant for us from year to year, | decided to
make the equation simpler by leaving them out.
It also doesnOt capture mix.Each year, we add
and drop trademarks. New marks are more
expensive given the acquisition costs. We
should probably have a mix metric to see if the
proportion of new to old marks changes
significant from year-to-year as that could affect
the portfolio value equation. The metric
probably canOt be used to benchmark against
other portfolios (a company using all in-house
lawyers would have a different value profile than
a company doing everything externally). That
problem doesnOt bother me as | am using this as
an internal comparison from period-to-period to
measure whether we are improving compared to
our past performance (though | could argue that
it is still a valid comparison B a company with
lower expenses to manage its portfolio
generates higher service value per mark).

The next question is: should this metric (or any
of the other metrics) be tied to the fee
arrangement? Does Seyfarth have enough
control over the equation inputs to make this
work? Is it okay to make that connection as long
as Seyfarth has an out clause (and what should
that out clause be)?

Here are some of the OprosO for making the
connection. The most meaningful driver is
outside legal fees (a part of trademark
expenses), so incenting Seyfarth to drive those
fees down gives them a big lever to drive value
to the firm. For counterfeiting, low costs and
high recoveries (creative strategies from
Seyfarth) also have high value.

Using metrics like these raises another
question: is it the law firmOs role to raise the
portfolio value or to provide high quality services
at acceptable cost for those things the firm is
asked to handle? If you believe it is the latter,
then the metric | showed above may be fine for
measuring portfolio improvement, but not for
setting the law firmOs fees.

Next: Continuing the fees discussion.

The firm view

From Lisa:

As | hope comes through in these posts, we
have been on a mission to understand and
participate in the development of a different (and
we hope better) relationship between client and
law firm. Ken's post hits at one of the core
elements of that mission - the fee structure. |
would like to talk a little bit about Ken's last
point, the role of the Firm in delivering value.

Our experience has been that most discussions
revolve around the ability to deliver high quality
legal services at an acceptable cost. That is, of
course, the principal driving premise of our Lean
program. An output of that system, we hope, is
an enhanced ability to define the scope of
services, find efficiencies and develop a fee
structure which reflects those results. That
means things like flat fee pricing, per case
pricing, portfolio or task-based pricing etc., etc.,
etc.

What excites us, however, is Ken's first point:
the role of the law firm in the value proposition to
the clientOsusiness. How can Seyfarth be tied
to the business and incented not as a vendor but
as a business partner? Certainly, there may be
tranches of legal services where the core goal
cannot really be much more that the point made
in KenOs first paragraph. The value to the
enterprise is, in fact, handling the matter at high
guality and acceptable cost. At the same time,
there are many areas, like the trademark area,
where - based on the right relationship between
client and firm - the opportunity ought to be there
for the firm to participate in and it (the firm),
should be charged with the goal of adding
economic value to the enterprise. | say "right
relationship" because this requires a
collaborative relationship that goes beyond the
traditional role of the law firm and has to be one
embraced by both sides of the equation. In turn,
making that success (or failure) a component of
the fee structure validates that relationship and
creates the right incentives.

In a sense, KenOs modktakes the sometimes
OcloudyO concept of value and adds substance to
it. He is asking us as an outside provider to do
more that simply meet the threshold requirement
of delivering quality services at compelling



prices. He wants more, a business partner that
will help strategically deliver value to the
enterprise. Although KenOs focus in his post is
on the trademark portfolio specifically, we read
his meaning to extend to many other disciplines.
At our best, we should be helping to build
enterprise value across many different areas of
service by supporting productivity, appropriate

risk management and higher level development
of strategic planning. Bottom line, we believe
that Ken is on to something by helping to really
define the concept of OvalueO tmean something
more than cost for services rendered.

Next: Getting to OyesO

POST 6: STRUCTURING AN ALTERNATIVE FEE
Posted July 27, 2010

The client side
From Ken:

OFee discussions®that point in many outside
counsel retentions where the will to act seems to
disappear for many in the in-house bar. While |
would like to say this is just my impression, |
here this far more often from outside counsel.
(O10m willinp do a value relationship structure,
but when | suggest them the in-house attorneys
hem and haw and then just go back to hourly
billing.O)

Sometimes, | think in-house counsel perceive
value relationships as difficult to structure. Our
trademark project is big, has many parts, and
isnOt a ondime deal. To me, it makes sense to
spend time structuring the fee relationship. Most
of our matters arenOt that way. They have
limited duration, limited impact, and the amount
at risk is less. The time needed to structure a
value relationship (assuming we already work
with the firm) is much less B minutes, hours to
maybe days.

Back to the task at hand. Seyfarth has
proposed a way to construct a baseline working
from the information we shared with them. The
baseline uses the volume of work prior to the
shift (number of applications US, number
outside the US, oppositions, etc.). We can use
this information to form our starting point b what
did it cost for a specific volume (not necessarily
what it should have cost). One way to set the
new fee relationship for year one of the
relationship would be to:

1. adjust the baseline based on what we
know about the business (that is,
increase, decrease or the same amount
of portfolio activity)

2. adjust that amount to account for
improvements in the processes to
handle the portfolio using lean activities
we will undertake with Seyfarth

3. adjust that amount to build in whatever
cost-sharing is appropriate for Seyfarth
to get up-to-speed on our business as
reflected in the portfolio

We then could agree on a base price to handle
the portfolio work. We can gainshare on
additional improvements B we get part of the
benefit (lower costs) and Seyfarth gets part of
the benefit (we donOt get 100% of the lower
costs). We could add a topper fee: depending
on performance against certain other metrics
(e.g., increase in average mark value using the
equation | showed in the last post), Seyfarth
gets an additional payment for helping to drive
the increased average mark value. We can take
excluded services and put some or all of them
under other value relationship structures.

Finally, we can spread payments throughout the
year in a way that works for both of us, for
example, even payments each month or
perhaps payments timed to take pressure off the
business when its cash demands are highest.
The result might look like this:

Baseline $1.000,000
Assume 10% Volume Increase $1,100,000
Assume 20% Efficiency Improvement $880,000
Assume 50%/50% Gainsharing and $930,000
$100,000 cost savings through unplanned lean
improvements

Assume 10% Topper Fee for Average $1,023,000
Mark Value Improvement

Payment Schedule ($880,000 over 12 $73,333
months at fixed payment per month)

In other words, before the shift assume we paid
$1,000,000 for a year of covered services. We
anticipate 10% more activity, so we increase the

ll+




base amount by 10%. We assume that we will
improve the efficiency of the services delivered
by 20%, so we reduce the baseline amount to
$880,000 to reflect the lower amount of work.
We then say that Wolverine and Seyfarth will
split any savings beyond the 20% (50%/50%
gainsharing). We give Seyfarth an incentive of
10% of the yearOs fee if our metric (average
value per mark) improves by some pre-
determined percentage. Finally, we agree to
pay the $880,000 baseline amount in 12
installments of $73,333. Any gainsharing and
any topper fee are paid in lump sums after the
year when we have the final metrics.

Next: More explanation
The firm view
From Lisa:

Ah, fees. Get the alignment right, your
relationship sings. Business interests are
intertwined and you are truly adding business
value. Get it wrong, anything from regrets and
hard feelings to a straight vendor/vendee
interaction. If | had a wish in our new world, it
would be to leave the vendor life as far behind
as we can.

With some thought, the fee arrangement can get
you out of vendor-land B Ken's plan is a perfect
example. First, a step back. When we typically
get asked to set an alternative fee, we are given
(or ask for) historical data on legal spend.
Sometimes we get detail (by matter), and
sometimes it is simply portfolio numbers for the
last few years. Many firms use that to price the
work. Ken's post though hits a key issue B don't
stop there. If you base your alternative fee on
past history, you have missed the chance to
drive efficiency and value, both in and out. In
Ken's post, he talks about a 20% "efficiency
improvement" built in to the fee structure.
Smart. Then there is a gainsharing provision
built in. Smarter still because now you are truly

aligning interest. There are other ways to
construct this model. Our friend and mentor,
Jeff Carr is well known for the ACES model B
which is a risk sharing model b at base, the firm
is paid a portion of fees with the reminder in a
"success fee" bucket. The alignment comes in
defining the criteria. Same ideas - different
approach.

With Ken's model, we have several key issues:

1. how do we achieve the 20% efficiency
improvement (cue lean six sigma)?

2. how do we establish "value" for
Wolverine?

3. how do we, as the outside partner, help
move Wolverine's business forward?
(Other than buying shoes D talk about
adding value, you should see my
closet.)

The first nut to crack is the 20% efficiency
improvement. 1tOs a big number and key to the
overall fee structure. Better get it right. That is
one of the ways that we used (and are using)
lean six sigma. We took a heavy dose of Lean
thinking, added some Lean tools (like "voice of
the client" - Lean calls it "voice of the customer",
and root cause analysis) and lots of project
management skills and began to focus on
efficiency improvements in the way we worked.
You'd be surprised (or maybe you wouldn't) how
much improvement you can make if you bring a
laser-focus to what the client wants and the way
you work. Rework, multiple touches, wrong
staffing and unclear expectations are just a few
areas to attack.

Ken's structure incents us to work together,
across the businesses on efficiency.

Next week: Fees continued but also, a window
on what we are actually doing. Reality law
continues.

POST 7: INDUSTRIAL, ARTISANAL, OR BOTH?
Posted July 29, 2010

The client side
From Ken:

LetOs forget the math and look at the concept of
my last post. As Lisa has noted, we arenOt just
|
|

talking about trademark portfolio values. The
concepts here can (and in my opinion, should)
be applied to many interactions between clients
and law firms. If law firms mostly aim for good
guality service at an acceptable price they will
work towards the Wal-mart model. | think those




firms want to thrive over the long term need to
define what value they add to the relationship.
Doing good legal work is the threshold not the
value. Value in a transaction isnOt simply
documenting the terms of the deal Dit could be
identifying with the client the key risks and
presenting creative ways to minimize those risks
(see Bob ProfusekOghoughts on the role of
lawyers in a transaction). Value in a lawsuit isnOt
simply being an effective litigator, it is finding a
creative way to resolve the litigation quickly and
for low cost (defendant) or high return (plaintiff).!

Looking at the model from the last post,
SeyfarthOs value is helping us handle the dayto-
day needs of portfolio expansion efficiently while
finding creative ways to help us increase the
value of the portfolio. The efficiencies reduce
the time the firm (and Wolverine) spends on the
routine but necessary portfolio management
steps. Gainsharing with Seyfarth gives the firm
an equal incentive to continue looking for and
rooting out inefficiencies. We incent the firm to
drive value by adding the topper fee. The key
here is not whether the example has the right
percentages assigned to each part of the
equation. Rather, the key is that we are linking
the client and the firm so they share incentives
to improve and share in the value created
through that improvement.!

The purchasing specialists may tell us to get
three bids and choose the best cost-to-service
relationship. | think that model works for pencils,
but not for high value-added services. Legal
services do combine industrial and artisanal
components. A firm should be competitive on
the industrial component and earn its keep on
the artisanal component Bthe part where the
knowledge and abilities of the firmOs attorneys
really shine. Purchasing services involves
selecting the firm that you believe is best
positioned to add value in your clientOs situatior.

I know comparisons are fraught with risk from
my litigation days when my opponent would turn
my well-crafted metaphor on its head in closing.
But, one comparison that might help here is the
high-end consulting model b for example,
Boston Consulting Group (OWe partner with our
clients to deliver customized solutions that
resolve their most significant issues and create
lasting competitive advantage.O). The analytical
work BCG provides is the industrial component.
Many firms have the financial competence to do
the data gathering and calculations. The value-
add is in the transformation of that data into
solutions that give a company a Olasting

competitive advantage.O That value-add, the
artisanal component, is why Boston Consulting
Group charges what it does for its services.!

Next: The fee discussions progress!
The firm view
From Lisa:

To us, KenOs last post igeally important.
Although our recent discussion has been in the
context of fees, in some ways, itOs getting to an
even more fundamental question. Namely, what
do clients in the post sub-prime world truly want
from their law firms, investment banks and other
professional service providers and what role do
we wish to fill? KenOs post makes our choices
pretty clear.

KenOs framework asks us to choose whether we
wish to be a quality services provider that is a
necessary part of our clientOs infrastructure or do
we wish to seek a job as a member of the
clientOs strategic team.

We could decide to set our goal as being one of
the best providers of commodity services in the
profession--provide Ogood quality serviceO at an
acceptable price across our entire portfolio. 1tOs
a fine goal and in some respects could represent
a more conscious acceptance of the role that
many law firms, investment banks, accounting
firms and consultancies moved closer to over
the last twenty years or so. 1tOs the industrial
role in KenOs post.

On the other hand, we can choose to try and
increase our relevancy to the client. As Ken
points out, that aspiration means that first and
foremost we need to understand that the
deliverables we produce are far less important
than the counsel we provide and the strategic
contribution we offer. The deliverables are
simply a tangible result of a much deeper
relationship with clients. ItOs the artisanal role,
the transformational service, that Ken describes
in his reference to BCGOs work.

In that role, the clients want us at the table to
contribute meaningfully to the conversation. Our
documents, spreadsheets, financial statements,
SWOT analysis, all of that, are just tools we
provide to the client as a by-product. That by-
product output does not get us hired in the
artisanal role nor does it keep us hired. 1tOs our
capacity to provide a contribution further down
the value chain that matters in that context.



As a profession, lawyers used to serve the
strategic role as a traditional part of their client
relationships. We worked hard to help the client
think deeply about their business and
contributed to their effort to set direction. In
serving that role, we earned the right to be
perceived as OCounselorO and slept better at
night for it. It was a privilege of the profession.

The press of business, the continued push from
a model that increased revenue as a function of
time spent, business atmospherics and perhaps
the expectations of the clients themselves
moved many in our profession and in other
professions ever closer to the role of
infrastructure providers. Atthe same time, we
moved further away from our role as a valued
counselor and our relevancy to the client
decreased by the same measure.

All of that is exactly why this conversation is so
important to our firm and why we perceive our
relationship with Wolverine as a defining
moment, as one of those once in a blue moon
inflection points calling for us to chart
consciously our future course. Although much
of the discussion surrounding value in our
profession is expressed in terms of fees and
their newest compelling models, Ken makes it
clear that all of us involved are actually trying to
get to an even more important question. What
does value really mean and what is necessary to
get there?

In some senses, KenOs answer is simplewe
choose our seat the table.

I

Next week: Approaching these discussions in
our relationship with Wolverine!

POST 8: BALANCING STRATEGIC ROLES AND TACTICAL DELIVERY
Posted August 5, 2010

The client side
From Ken:

Lisa and | have been talking about the role of
outside counsel as we discuss this burgeoning
relationship. | suspect this discussion is
controversial, because to some in-house
counsel it sounds like a threat. It has taken
decades for in-house GCOs to evolve into their
current role as valued senior executives. Not
long ago, the GCOs role was to channel work
from inside to outside. Why should GCs now
invite outside counsel to sit at the table and
potentially drain away that power? In the
context of these posts, why should | invite
Seyfarth to sit at our table?

The answer is more complex than a 500-word
blog post will allow, but here is my quick take on
it. A good GC, and increasingly a good global
GC, should emulate many of the same
behaviors as good global CEOs. Good CEOs
consistently recognize that their companies
benefit by having many minds at the table. Their
personalities help them channel those minds to
achieve goals more effectively than each CEO
could do through his or her own efforts. With an
ever-expanding regulatory environment,
business models increasing in complexity, and
black swans circling just out of sight, even GCs
of relatively simple businesses need that

collective power working through the risks their
clients face.

| think some GCs feel threatened that having
outside counsel at the table will result in the
CEO seeing the outside counsel as the true
advisor. More effective GCs will overcome this
hesitation and have confidence in their own
abilities, in their relationships with their internal
team and with outside counsel. Outside counsel
who have a weak relationship with the GC or
who have interests that are poorly aligned with
the companyOs interests wonOt be good partre
and may show that the GCOs fears were well
founded. That, to me, is another reason why |
want to spend the time building a strong
relationship with outside counsel and why | want
a fee relationship that aligns interests.

Another way to think about the goal of a value
fee relationship is to compare it to the
compensation structure for senior executives
(beware the metaphor). In simple terms, a well-
constructed compensation structure should,
among other things, (1) align the interests of the
senior executives, (2) align the senior
executivesO interests with corporate goals, and
(3) provide clear rewards for achieving well-
defined goals. Since my outside counsel are an
extension of the in-house team, | would like to
see our interests aligned, 10d like tdhave our
outside counselQOs interests aligned with our




corporate goals, and 10d like to provide them with
clear rewards for achieving well-defined goals.

So, Seyfarth and | are talking about SeyfarthOs
role at the table. This means drawing them into
the strategic discussions with our internal
business partners, but it also means
understanding that their fee drives off that
strategic work. In linkage terms B our portfolio is
a risk management tool and a strategic tool. We
tend to understand the risk management piece,
so now we are working on the strategic piece B
how do we tie SeyfarthOs role to the irhouse
teamOs role to our corporate strategic objectives.

Next: Tying in some of the messy accounting
stuff.

The firm view
From Lisa:

As Ken notes, one of the roles of outside
counsel in delivering value must be that of
strategic business advisor. Done right, we know
that this advisory role can both complement and
strengthen the GCOs position with his or her
executive leadership. While Ken, or his GC
counterpart at another company, will always
know the organizational issues, context and
culture better than we as outside providers, our
very exposure to a host of different clients, with
a range of risks and risk management
strategies, may put us in a very good position to
round out the GCOs and legal teamOs analysis.
We can bring a depth and diversity of
perspective to the GCOs table, fully participate as
a team member, and add value at the highest
level.

While these strategic role discussions continue,
we also have to manage the other half of the
value equation -- the Qindustrial role® that Ken
referenced last week -- and get things done
quickly and efficiently.

For our weekly readers, you may be wondering
what we have been up to on the ground? Well, a
lot. To date, weOve transitioned six of the
Wolverine brands, or about one sixth of the
companyOs portfolioroughly 600 of a total 3,500
marks). And, working with Ken and his team,
weOve done thigapidly and efficiently in less
than 60 days.

Because WolverineOs trademark assets are
central to the companyOs business, we knew the
transition process had to be delivered on-time,

on-budget and on expectation. We have been
using project management resources to help us
get the job done. As we have adapted lean six
sigma to the world of a law firm and its clients,
project management has been a key component
of what we have implemented. We combine it
with a set of Lean tools and disciplines but we
rely on our client-facing project management
office to help drive our internal and external
teams.

There are a number of successful ways to apply
project management skills and tools to legal
work, such as those identified by LegalBizDev
blogger Steve Barrett (link to: How Should Law
Firms OGear UpO to Manage Projects Better® A
50,000-foot View (Part 2 of 2). For our work with
Wolverine, we wanted our project management
role to play an integral and strategic role in
delivering client value and help drive the
success of our relationship:

e Program Management: To begin the transfer
process, Wolverine provided us with an
initial schedule, which served as our
foundation for development of a high-level
timeline and accompanying detailed project
plan. To ensure we stay on track, our
internal team meets weekly to obtain status,
discuss issues and share lessons learned to
improve processes for the transition of the
remaining brands.

e Collaboration: An essential element to this
partnership is collaboration with Wolverine's
former trademark firm. To facilitate an
aligned effort, we developed a process map,
checklist and protocols for the intake
processes of these files to ensure data
accuracy and to procure knowledge of
Wolverine's trademark portfolio.

» Knowledge Management: In our ®oice of
ClientOnterview, Wolverine emphasized the
importance of transparency and real time
knowledge management capabilities. In
response, we created a shared knowledge
platform, using our Firm's extranet
capabilities. The tool is designed to improve
knowledge transfer, minimize risk and
provide full transparency of status and
priorities including key documents, metrics,
etc.

e Process Management: We have scheduled
the first of several joint process mapping
sessions to be facilitated by Seyfarth's
Project Management Office. We will
conduct virtual sessions with key
stakeholders to develop an improved
process for handling various aspects of the
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trademark portfolio. We will also use these
sessions to identify and/or develop template
documents, checklists and guidelines to
further enhance and promote best practices
for the newly defined streamlined processes.

The effort to define the Orules of the roadd, our
relationship needs to move ahead on multiple
fronts. So far, weOve used several Lean tools
and a healthy dose of project management to
ensure a successful transition, and it will be vital
to our ongoing strategic partnership with

Wolverine--both from the industrial and artisinal
perspectives. All of this though, is just the tip of
the iceberg. We havenOt thought of everything
and as they say, Omore minds are better than
one.O

That said, how have you used legal project
management and how has it contributed to your
client-firm relationships?

Next: Next stage of the fee discussions and
more reports from the ground.

POST 9: TRANSLATING VALUE AND METRICS INTO FEES
Posted August 12, 2010

The client side
From Ken:

In all the fun of setting up our new trademark
portfolio representation and fee arrangements,
one thing | canOt overlook is the equally fun world
of accounting. Our company focuses on building
brands, and with about 3,600 trademarks in the
portfolio those marks are an important part of
our brand building process. Since they are
valuable assets, we need to track the asset
value from day one. In the old days, this was
relatively straightforward, yet somewhat tedious.
For each mark, we captured the dollars spent on
acquiring the registration. That meant hours
times billing rate plus expenses. Once the mark
registered, we expensed the costs of keeping
the mark so they were not built into the asset
value.

As we work out our new structure with Seyfarth,
the accounting piece becomes a bit more
complicated. While Seyfarth will keep track of
the time it spends on each mark, our fee
structure looks at the total work performed by
Seyfarth (with some exceptions, such as
litigation) and puts that under one umbrella
figure. We then adjust that figure based on
factors such as efficiency gains.

That means we need to develop a way to
determine the initial value of a mark. The
method | am considering is to take the total
number of hours worked by Seyfarth in a given
period (e.g., a quarter), divide the total payments
to Seyfarth for the quarter by those hours, and
take that resulting rate times the number of
hours worked on a particular mark application as
the OvalueO generated for the asset during the
period.

While the calculation works, it raises some
|
|

questions. Is the OvalueO of the mark really
determined by this Ohours times average rate
calculation®? Should the initial value of a mark
be determined by the average cost to obtain a
mark rather than the specific time spent
obtaining the mark (this assumes all marks are
of equal value out of the box even though some
required more work than others)? Should the
initial value be unrelated to the costs to obtain
the mark, and instead be based on something
else, for example, some metric based on sales
during the period prior to when the mark is
registered?

IOm sure the valuation experts could chime in
with many other thoughts on how to get to the
initial value of a mark and would point out
various flaws with the methods | have listed. I0m
not trying to get to the right answer in this post.
My point (and | do have one), is that as we push
ahead with modifying the way we compensate
outside counsel we have to work with other
groups to modify their thoughts about valuation.
Many of our colleagues have learned to think
about lawyerOs services based on hourly rates
and have adapted their systems to this model.
Educating others--corporate controllers, CFOs
and CEOs Dthat the hourly rate is not an
appropriate model is part of the process.

By the way, if anyone does have a great model
for determining initial trademark values, please
let me know.

Next:  What are reasonable first-year efficiency
gains?
The firm view

From Lisa:

Ken's last few posts have outlined critical
standards and metrics of value that he expects
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us to deliver at different levels -- strategic,
artisanal, industrial. During this time, we also
have worked to demonstrate to him that we have
the right expertise, chemistry or fit, and that an
ongoing relationship with our firm would make
sense to him and his team. (Chemistry and fit is
important from our perspective, too, but hey,
KenOs the client!)We also have begun to build
the principal process design and project
management mechanics of the first big project,
the trademark initiative.

Now, our team is challenged to take all those
needs and address them in a cohesive fee
package that reflects Ken's definitions of value
and also provides us with an appropriate return.

Here are some of the considerations and
challenges we are working through as we
develop our pricing structure:

As Ken has pointed out, some part of the value
we deliver must be understood in terms of what
we can contribute to asset development and
enhancement, starting with what it costs to
create the asset in the first place -- a specific
trademark, for example. This work is the
OindustrialO activity that Ken has described. It is
the core blocking and tackling that has been the
mainstay of outside providers in recent years.

From our perspective, the development of the
pricing model for this Oindustrial conponentO
offers deep potential for innovation. It is one of
the places where we have a real chance to
advance the model from the traditional "hours
times rate approach” -- with its inherent
inefficiencies -- to a strategy that rewards both
guality service and efficiency minded

delivery. Early examples of innovation in this
area involved moving away from straight billable
hours to applying simple flat fees for a menu of
individual tasks associated with trademark
prosecution. A more advanced, qualitative
model would charge a flat fee for a trademark
registration, all-in, from filing to registration,
thereby having the law firm bear some of the risk
for issues that might arise in the registration
process. More recently, fee structures have
evolved into a single flat annual fee for the
management of all activities for an entire
trademark portfolio. And to this model can be
added a gainsharing feature whereby the law
firm and the client both participate in the benefits
of reduced costs that result from greater and
greater efficiencies.

By taking this kind of an approach, we are

creating rich opportunities for ourselves (1) to
develop a pricing alliance with our clients, (2) to
build efficient workstream processes and
effective project management capabilities, and
(3) to enable us to then turn around and share
the benefits with our clients. As our discussions
with Ken on pricing advance, we expect and
look forward to the development of a model
centered on these principles.

We will focus on driving efficiency through the
volume of ‘industrial' work we will do on
trademarks, so that we can focus on adding
greater value to the strategic use of those
marks. This is the 'artisanal’ level of value that
Ken has mentioned. We will be proposing
strategies that will create value for the business
through better deployment of intangible assets --
trademarks, patents and other forms of IP -- that
are chiefly a creature of the law. One way we
can do this for Ken is to through the better
management and communication of data about
his trademark portfolio -- his active matters, his
registration coverage, his enforcement activities,
his risks, etc. -- to enable him, his business
units, and us to rise above the fray of day-to-day
trademark issues and make strategic decisions
about the global direction and objectives for his
brands.

This type of value may be measured with
additional tools that fall more into the kit of the
financial analyst than the accountant, using
metrics like discounted cash flow, or
comparators, or whatever. Although efficiencies
are also important in this context, this may be
more the place for discussions about the clientOs
subjective, gut level, sense of contribution by the
outside provider. In this context, our pricing
model may need to build in metrics or drivers
beyond cost-efficiency -- such as strategic
contribution and trademark value improvement --
that appropriately measure success and value.

To be successful at the 'artisan' and strategic
levels relies on a strong relationship between
client and outside provider, so our fee and
metrics package also to measure the level of
trust and confidence between client and firm.
We have metrics in place to both measure the
success of our efforts as a relationship. These
come from our initial 'voice of the client'
discussions, as well as scoreboard metrics,
derived from the ACC's Value Index. We think
thatOs why Ken started with relationship in the
first place.

Next: Delivering on first-year efficiency gains
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POST 10: THE POWER OF PROJECT MANAGEMENT
Posted August 19, 2010

The client side
From Ken:

First year efficiency gains in the trademark
portfolio require that we know our starting point.
To know our starting point, we must have our
arms around 3,600 trademarks, all moving at
their own pace. That requires a seamless
transfer of 3,600 trademarks to Seyfarth, and
that requires excellent project management.

Let me talk about the Wolverine side of that
equation. There are four of us who day-to-day
touch the trademark portfolio. The old school
way consisted of lots of e-mails, hallway chats,
catch-up meetings and follow-up e-mails. We
kept the ship running but it didn't look pretty.
This transition brought us the opportunity to
upgrade.

We established a several month transition
schedule, rolling from our less complicated
brand collections of trademarks to our most
complicated collection. Approximately every two
to three weeks, another brand moves to
Seyfarth. Every week, we have a WebEXx
conference for the Seyfarth and Wolverine team.
Using one of Seyfarth's project management
tools, we work through (1) transition status and
issues, (2) portfolio issues for the brands that
have moved, and (3) general issues affecting
the portfolio. The online tool lets us
systematically work through each issue, coded
using several criteria including importance and
due date, to update the team. Since itis
something we all can access at any time, the
call gives us a chance to quickly identify any
needed action items. We don't resolve many of
them in the call - they are put on the list for
separate in depth calls as needed. The call
takes one hour, but keeps everyone on top of
the issues.

The firm view

From Lisa:

|

We have been pleased and excited about the
reception that Ken and his team have given to
the various project management tools we have
adapted for our trademark practice. Ken's
strong interest in Lean and his focus on the

Separate calls are scheduled, including one
regularly scheduled call each week between
Seyfarth's lead attorney and our lead paralegal,
to cover in depth some of these issues. We
have other ad hoc calls (and some e-mails) as
needed. This sounds oh-so-straightforward and
it is, but that is because the groundwork for a
well-run project management process was put
down by Seyfarth long before we darkened their
doors. Oddly enough, | used a similar process
some 16 years ago in the early ages of
computer video conferences. The key here is
that, while Seyfarth's implementation is much
more elegant than the old version | did, the
concept of project management isn't new and
doesn't require huge amounts of time. In fact,
properly done project management will
significantly reduce the time it takes to keep
things on track versus the ad hoc method we
used and many of you may still use.

Another factor here is constant improvement.
Each week the Wolverine/Seyfarth team
improves the process management process.
We are handling more brands and issues as
they transfer to Seyfarth, but we still do so in an
hour or less. We also have started the real lean
process - the team held its first process
mapping session last week. Through a WebEX,
team members from both entities started
mapping out the process for trademark
searches. This is the first step in defining what
we do today to give us that springboard for
improvement. Just as we break complex legal
matters into manageable pieces to solve the
legal challenges, we are breaking this complex
portfolio project into manageable pieces to
handle the transfer and start "leaning" the
processes.

Next: Strategy tools - how to get there by
knowing where there is.

creation of a value relationship dovetail well with
a number of previous projects we have
undertaken to improve our global trademark
portfolio management practices and file
transition procedures.

We began our Lean trademark journey a little
over a year before we met Ken, when the firm
was already well into its larger adoption of Lean.
The driving force behind the Lean trademark
program was the perception that traditional law
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firm trademark practice, like many areas,
contains various inefficiencies that increased
cost and wasted time (increased "pendency" in
our nomenclature). The net result? Ad hoc
decision making and a focus on fighting day-to-
day fires, at the expense of strategic thought
and action. We tried to attack these problems
through a combination of process
standardization (we have "process mapped" ten
standard tasks within the trademark practice),
project management approach, and the
development of new technology tools to improve
client communication, collaboration and
information management in the trademark
practice.

As with any development project, the path
wasn't always completely clear, and we made
some mistakes before joining forces with Ken.
In one case, we created a standardized process
for a task that had previously been only loosely
coordinated among various team members.
After about three months, however, we realized
that the new standardized process actually
increased our cost and the time spent on that
particular task -- costs that the firm absorbed as
"R&D" for the program. After that experience,
though, we developed "version 2.0" of that
process map. Ultimately, we reached a solution
that was an improvement over both version 1.0
and the prior practice.

We've also benefited greatly from our interaction
with Ken's team. As we began to implement our
trademark extranet product for Wolverine, Ken
and his team were not shy about guiding us as
to how the tools would best work for them. Ah,
the power of feedback!

We then customized our platform in a manner
that's actually much better than the original. Our
experience reflects a critical point about building
a relationship: Providing value and efficiency
can't be a one-way street. While we have
brought some innovative tools to the table, Ken's
team has been extremely engaged in the
implementation and adaptation of them. They
have given us valuable feedback along the way.
Had it not been for the level of engagement from
Ken's team, the implementation would not have
been as effective. That's where genuine
partnership in the relationship becomes
essential.

For those of you using project management
tools in your practices, what is working? How
has the collaboration been between in-house
and outside counsel? What tips for success can
you share for the benefit of others?

Next: Continuing the transition and working
toward development and implementation of an
effective strategy.

POST 11: THE GROCERY-STRATEGY CONNECTION
Posted August 26, 2010

The client side

From Ken:

Nutritionists have told us for years that we
should develop a strategy before we go grocery
shopping. We should plan our meals for the
week, deciding what we will have at each meal,
and how to do things like sequence the meals to
use leftovers. From that plan, we should develop
our grocery-shopping list. If you are efficient, you
group items on your grocery list according to
where the store places those items. When you
go shopping, you move efficiently through the
store, without backtracking, and you buy only
what you need. You don't go shopping when you
are hungry, and you don't give in to the
temptation to buy those goodies in the checkout
aisle.

Lawyers love tasks and checking things off lists,
but as much as we advertise our strategy skills
!

|

to our clients, we often neglect that step
ourselves. We don't develop our strategy before
we dive into the tasks. Of course, we do use
strategies from time-to-time, usually for lawsuits,
acquisitions, and other transaction events.
However, typically, we don't develop strategies
for routine work.

For the Wolverine trademark portfolio, Wolverine
and Seyfarth are working to develop many
strateqy tools. These tools will guide our
decisions on issues relating to each mark,
streamlining pieces of the decision process that
today are ad hoc.

We want to make decisions up front about what
to do in various situations and know where
marks fit into our portfolio before we are
confronted with the question. For example, we
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want to know the relative importance of a mark,
and which countries are more important for that
mark -- based on factors such as sales levels,
related marks and counterfeiting risk. We want
to have a strategy for customs surveillance, and
a strategy that ties the mark to our domain name
strategy. Using these and other strategy tools,
we can make decisions quickly. If something
pops up on a watch list, we know whether that
country is important for that mark, and that
guides the decision about what effort to put into
a response. We avoid ad hoc decisions that
result in our buying things we don't need.

Doesn't it take time to develop these strategy
The firm view

From Lisa:

Ken's entry this week talks about developing a
strategy before you act. For us, Lean Six Sigma
helps provide the discipline for that step.

When | look at how Lean has changed my life as
a lawyer, one of the keys for me has been to
develop the discipline to stop and think before
returning to business as usual. Ken talks about
this step in the trademark area; for us, it is a
step we try to use in every matter across the
spectrum.

A key feature of Lean is DMAIC, a structured
way to look at a matter and plan an approach, a
strategy. This discipline asks you to:

¢ Define the problem first -- what are you
trying to accomplish? What problem are you
solving? It mandates talking to your client,
standing in his/her shoes and understanding
the issue.

* Next, you Measure. Look at the
information/data that you have available (not
relying on your "gut" or on the way you have
always done something).

* You then Analyze and Improve -- or
implement -- the strategy or the solution.

e The C stands for Control, which is the
discipline of not going back to the way you
have always done something, not returning
to "business as usual."

tools? Yes, but not a lot. Once we have the
template, the time is in filling out the templates
with the assistance of our client. The savings
potential is enormous. It can cost thousands of
dollars to oppose a proposed registration of a
competing mark in one country. If we decided
that our mark in that country is not strategically
important and we avoid spending the thousands
of dollars, then we probably covered the cost of
the strategy process for the mark. We avoided
the temptation to buy something in the checkout
aisle and stuck to our original strategic shopping
plan.

Next: Developing a map to the future.

Using DMAIC as a framework for the way you
think about a legal problem can be no more than
a quick mental Ostop and checkO before you
begin a project or a longer more involved
discussion. The important thing for me is the
pause to think, to consider and to plan -- the
strategy that Ken talks about.

Lean provides other tools that | find useful in the
world of lawyers -- for instance, the concept of
looking at the root cause of problems and the
tools designed to help you get there are ones
that | use frequently -- not just in law, but in my
like life as a manager of people. Too often,
instead of stopping and analyzing, we jump to a
solution -- lawyers are trained to solve problems.
Again, Lean gives us the discipline to stop and
consider: Are we really solving the root cause, or
are we simply putting a bandage on something
that won't last or wonOt truly solve the issue?

Like effective project management and process
design tools, taking time to plan strategy on the
front end almost always saves time on the back
end. | believe that strategic planning is not a
luxury or an option to use only when time
permits, but instead, it is a step that should
always be integrated in my thinking -- whether
I'm planning the trip to the grocery store or
planning a much more complex project for one
of my clients. | guess that all of those law school
professors were right in the first place: Keep
your pencil down in an exam until you have
planned the answer!

Next: Working with Ken to map out strategy



POST 12: PROCESS MAPPING PRIMER
Posted September 3, 2010

The client side

From Ken:

Lawyers are idiosyncratic workers. We do things
differently when you compare one lawyer to
another, and we do things differently when you
compare how we do the same thing from time to
time, such as preparing contracts. We justify
much of this idiosyncratic behavior by claiming
we do bespoke work B each time we do a case,
contract or other matter, it is unique. Our
idiosyncrasies, however, make us very
inefficient.

We have designed the Wolverine/Seyfarth
partnership to reduce process variability, using
the SeyfarthLean techniques, so that we each
become more efficient in providing legal services
to our client. To know what Wolverine does
today, we will make process maps. A group of
two to eight individuals, drawn from both entities,
will brainstorm and capture each step in a
current process. In the old days, we did this by
taping a long piece of butcher paper on the wall
and noting each step in the process sequentially
along the length of the paper. With all the
mistakes, corrections and additions, it was busy
when we finished. Today, Seyfarth does the
same thing using computer tools that make the
result much cleaner. Using the process map, we
then (1) simplify steps, (2) weed out
unnecessary steps, (3) re-sequence steps, (4)
standardize steps and (5) create tools for steps.
Each time we change the process, we update
the map. We pull from a variety of metrics to
measure our improvement B e.g., overall time to
complete the process or number of steps in the
process.

An obvious place to start with a trademark
portfolio is the application process. The client
sends an e-mail asking about the availability of
MARK for use with a product. The in-house
paralegal does a quick screening search and e-
mails back saying that it looks like it is available,
and asks whether she should do a full search
and how the client will use the MARK. The client
emails back saying yes to the full search, and
gives a partial answer on use. The paralegal e-
mails the outside paralegal requesting a full
search. The outside paralegal requests the
search and sends the outside IP attorney the

results. The outside IP attorney has some follow
up questions and sends them to the in-house
paralegal, who in turn sends them to the client,
who in turn responds to the in-house paralegal,
who in turn responds to the attorney. Draw a line
on your yellow pad and put each of these steps
in sequence. Congratulations, you drew your
first process map and already see several ways
to improve the process. After each iteration, we
want to achieve a steady state. That is, we want
a defined process that we will repeat each time
we do an application keeping variability to a
minimum. One benefit of this technique is that
you can apply it endlessly to any given process,
always finding room for improvement,

We still can be brilliant lawyers. We just exercise
our brilliance at the right time in a defined
process that eliminates the unnecessary steps
that cost our clients more, but donOt add value.

Next: So what is the status of those fee
discussions?

The firm view
From Lisa:

Ken has delved into the world of process
mapping in his post this week. Okay, we love
process mapping. We use this Lean tool often at
Seyfarth -- we use it in very complex matters
and those that are more repetitive. We may do it
electronically, on a white board or even in our
heads -- the trick is that it is a way to think about
a problem.

When we first started working on process
mapping, there was some resistance among our
lawyers (and from me, as well). "Every matter is
different," | kept saying. "This is complex
litigation. How can we know what will happen?"
We also heard: "My M&A work is highly
specialized; a process map won't work."
However, as we began to refine what we
thought what a map could be and how we put it
together, our lawyers began to see the magic of
the tool. We think of our maps as "guides." We
know that every legal matter is different, but we
use maps to think through strategy, to organize
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our resources, to spot inefficiencies and to refine
our strategy. They have become for many of our
lawyers a true strategic tool as they think
through complex issues for our clients. A quick
plug: If you want to see how this works in real
life, Ken and | will be doing a session at the ACC
Conference, where we will have the audience on
its feet, using a number of Lean tools, process
mapping included. If you are coming to San
Antonio, join us for some fun.

Another tool that we love to use to think through
an issue is a "root cause analysis" tool. This can
really force you to think beyond immediate
problem-solving by requiring you to stop, think
and ask tough questions. One of the tools, in
fact, is called the "5 Whys" because it essentially
demands that you probe for the root cause,
using a series of "why" questions.

We also use other tools to guide our thinking.
We find that other tools -- fishbone diagrams, for
instance -- can be useful in working through
client and internal issues to help identify the right
solutions. | used one in a complex internal
investigation last week, and it enabled me to get
to an efficient solution that worked at the heart of
the matter, not the periphery.

As we have said before, Lean gives us a way to
think, a different approach to the practice of law.
The tools support the thinking; they allow us to

analyze and solve problems more efficiently and
effectively. We would love to hear what kinds of
tools and disciplines you are using. Let us know.

Next: A fee update and Ken teaches Seyfarth

POST 13: COMPENSATION, CONVERSATION AND COLLABORATION
Posted September 9, 2010

The client side
From Ken:

We structured the value fee for 2011 by
borrowing from a common executive
compensation arrangement. First, we
established the base fee for 2011 (think base
salary). Seyfarth used raw data that Wolverine
supplied (hours, number and type of matters) to
calculate estimates assuming the work was
done by (1) a traditional large firm (higher rates),
(2) the current firm, and (3) Seyfarth. | also
calculated an estimate. My calculation and
SeyfarthOs calculation of the Seyfarth fee agreed
within about 7%, and we decided to use my
number (I had the edge given my insider
knowledge).

Next, we set up a bonus structure. The bonus
recognizes savings based on systemic changes.
This is a key point. We want repeatable
changes that reduce the time to do portfolio
work. That means we need process
improvements, not one time cost avoidance.
Reducing the time it takes to process a
trademark application is a process improvement,
whereas deciding to file a trademark application
in fewer countries is a one-time savings.
Process improvements give Wolverine savings
each time we do an application.

The bonus builds on two opportunities: (1)
reducing SeyfarthOs work, and (2) reducing
foreign agent work. Between Wolverine and
Seyfarth, Seyfarth has almost total control over
the foreign agent work. So, for each $1 of
systemic foreign agent savings, Seyfarth will be
paid a $1 bonus. SeyfarthOs work is more
closely tied to Wolverine. Since we must work
together to reduce SeyfarthOs costs, we split
each $1 of systemic Seyfarth savings $.75 to
Seyfarth and $.25 to Wolverine. Put differently,
for each $1 systemic savings on SeyfarthOs
work, Wolverine will pay Seyfarth a $.75 bonus.

To measure SeyfarthOs systemic improvements,
we will use two metrics: time to process an
application, and time to receive a useable
specimen (we have to file specimens in certain
countries to show we are still using the mark).
We need one score across both metrics to
determine SeyfarthOs bonus, so we will combine
the results on the two metrics by weighting them
80% on trademark applications and 20% of
specimen gathering. We calculate the
trademark application improvement metric,
multiply it by .8, calculate the process
improvement on specimens metric, multiply it by
.2, and add the results. For every X% of
weighted process improvement, Seyfarth will
earn $.75.




LetOs compare this to a common executive
compensation bonus system. | earn a base
salary (base fee). My long-term bonus depends
on the companyOs performance on two metrics,
earnings per share (think trademark
applications) and value added (think specimen
gathering). EPS counts for 65% of the final
score, and value added counts for 35%. We get
the final score by taking the weighted score (.65
times EPS score plus .35 times value added
score), and apply that weighted score to the
sliding bonus scale. For each X% improvement
in the EPS/Value Added score | get a bonus of
Y.

IOm going to emphasize one poinDthis structure
depends on process improvements not one-time
savings. That means we need a system (we are
using, of course, SeyfarthLean) to document
existing processes, improve those processes
(reduce work), and ensure that they are
repeatable. Since many have successfully used
lean process improvement for services where
you could claim there is great variability (for
example, medical treatment in hospitals), using
it for legal services does not present any unique
challenges.

Next: Explaining the power of this approach in
driving shareholder value for Wolverine, and
margin improvement for Seyfarth.

The firm view

From Lisa:

As the provider, we were delighted by KenOs
approach. We believe that it is fair, aligns us
with Wolverine and properly reflects our joint
expectations for the further development of the
trademark service platform.

More than that, it provides a compelling strategy
for recognizing both the OindustrialO and
Oartisanal©Gomponents of our work that Ken has

described in the past. We receive a fair base

fee and the opportunity to do better if we can

help to build out the service platform. We are
absolutely committed to working with KenOs team
to identify process efficiencies and other

systemic changes, believe we can do it by
harnessing the capabilities of SeyfarthLean and
agree with Ken that his approach fairly reflects
that commitment.

So, what did we need to do from our end to get
comfortable with the approach from a business
perspective? We clearly wanted an approach
that worked off a different calculus than seeking
to compare the projected results of KenOs pricing
strategy against a traditional hours times rates
model. That approach might have been ok but
was clearly inconsistent with the core theme of
the Wolverine trademark relationship

Like Ken, we worked first to develop a scoping
model that projected fees under several different
scenarios. Working with Ken, we determined
that his numbers and our numbers on scope
were close and elected to work with KenOs
numbers (that company knowledge thing). From
there, we looked at our costs to deliver the
scope, ran through a scenario analysis that Ken
developed and looked at margins. With that
analysis, we concluded that KenOs strategy
should bring us together with Wolverine in a joint
mission to handle the daily core services and
further develop the trademark platform.

This exercise was similar to our more traditional
pricing analysis only in the goal of seeking to
understand the financial results of various
scenarios. The economic incentives associated
with rewarding strategic value (as the client
understands it), however, was very different
from the more traditional approach to pricing
trademark portfolio services and very cool from
our perspective.

Next: Working as partners; next steps.

POST 14: MAKING IT WORK: A VALUE-FEE PARTNERSHIP
Posted September16, 2010

The client side
From Ken:

Last time, | described the mechanics of the 2011
fee structure, but what makes it worthwhile?

The key is in the process improvements. LetOs
say that in the first year (2011), Seyfarth and
Wolverine implement process improvements
that save $200,000 (these numbers are
examples). Assume that $100,000 is saved
from foreign agent fees and expenses and
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another $100,000 is saved by reducing the time
Seyfarth spends on matters. Under the formula
| described last time, Wolverine pays Seyfarth
$175,000 as the bonus for achieving that
$200,000 savings. It sounds like Wolverine gets
only a $25,000 benefit. Since these are process
savings, however, they donOt end after yeaone.
They are built into how we do things. In year
two, Wolverine still gets $200,000 in savings
(assuming we still have a large trademark
portfolio and are doing the same types of things
with it we did in year one). Wolverine also gets
those same savings in years three, four and five
(and, in theory, continuing into the future). Many
of you are probably familiar with net present
value calculations. In simple form, if the value of
the future cost savings stream offset by the
payments to get that stream and discounted at
the companyOs cosof capital is positive, then
you are delivering shareholder value (and if
negative, you are taking away shareholder
value). Plug the numbers above into an NPV
calculation and use 10% as the cost of capital,
and you get a five-year NPV of $600,000.

Sounds good from the client side, but why do
this on the law firm side? 10Il let Seyfarth speak
to this issue, but here is one reason B margin.
IOIl go back to one of my earliest examples.
Assume the law firm takes 12 hours to do a task
and charges the client $300 per hour, or a total
of $3,600. If the law firm can learn how to do
the task in 6 hours and still charge $300 per
hour, it would have the same margin rate (all
other things being equal). The client is better
off, but the law firmOs revenue shrank by 50%
and its margin rate stayed constant. If, however,
the law firm and the client shared the savings,
both are better off. If the law firm does the work
in six hours but charges the client $2,400, the
law firmOs margin rate has increased (it made
$400 per hour versus $300 per hour on constant
costs) and the clientOs total cost went down from
$3,600 to $2,400.

For those of you who want to make use of that
undergraduate psychology course, this structure
sounds a bit like the @risonersO dilemm®
situation. If both parties cooperate, they both
win. If either of the parties donOt cooperate, they
both can lose (law firms have attorneys working
long hours on wasteful tasks, clients pay law
firms lots of money to do those wasteful tasks).

| believe one way to increase the odds that both
parties will work together successfully is to start
with relationship building. If the law firm and the
client start with a solid relationship, the odds are
much higher that they will structure an outcome

where both benefit B a robust value fee
arrangement.

| have had a great time both in structuring this
new relationship with Seyfarth and in blogging
about what we are doing. If you have any
follow-up questions about the structure or these
posts in general, please feel free to use the
comment box below or contact me. In the
meantime, get busy with your own value-fee
relationships b they work.

Next: Beyond the numbers--forging ahead.
The firm view

From Lisa:

KenOs post gets to the real center of our
enthusiasm for our work with Wolverine and
others with our SeyfarthLean strategy. We
believe that the robust discussion around new
fee models over the last several years
represents a fundamental shift in the way many
clients view the role of outside counsel. While
the discussion is often framed around fees, we
think the deeper core issue is that clients are
looking for new and different service models
altogether.

Clients need a model that rewards us for
delivering top-flight legal services with real
efficiency. By its nature, an hours-times-rate
model doesn't incentivize for efficiency.
Alternative fee models get at this issue to some
degree. They provide mechanisms that help
clients to manage down fees, control spending
and provide more predictable budgets. The
problem is: altering the fee structure alone often
leaves clients with questions about quality,
resource allocation and the like. If the firm
hasn't really changed its model or its core
strategies for delivering legal service, perhaps
all that has been accomplished has been to
shave the firm's margins, with the hope that
economics will rebound as the economy
recovers.

For us, this view was key. We believe that
clients are asking for far more than just short-
term alternative fee structures. They want a
shift in strategy that makes us better partners
with our clients, brings us to the table to offer
more than an array of services from inventory
and better aligns our economics. We believe so
strongly in this proposition that have built our
core strategy around it, have developed our
SeyfarthLean program into our institutional DNA
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and are working to include this discussion in
every relationship we have with our clients.

So, to KenOs point, what do we get out of the
pricing model that we have developed with
Wolverine? Well, he is exactly right in his focus
on margin. We are a business, not a legal

, and appropriate economics are
important to us. But KenOs approach offers far
more for us than the opportunity to develop
opportunities for good upside. Beyond that, the
Wolverine model is a strong manifestation of our

view of the world, a response to what we hear
the clients asking for and a very cool proof of
concept.

Next: We look at creating a steady state.

POST 15: THE CURRENT STATE
Posted September24, 2010

The client side
From Ken:

So where are we? We have built a relationship,
started the transition of those 3,600 trademarks
(and all the baggage they bring), developed a
workable plan for the 2011 fee structure, and
delved into the world of strategic trademark
portfolio management. For a small legal
department with an assortment of other projects
on our plate (and, oh yeah, those daily client
matters that take up a lot of time and pull us
away from these fun diversions), that is a lot of
work. We need to complete the portfolio
transition this year, lock down the final numbers
on the fee structure, finish some of the strateqic
planning tools, and keep up with the day-to-day
portfolio challenges. But those are the big tasks.!

The real fun comes when we dig into the
process improvement stuff. Please, donOt alll
groan at the same time. Who went to law school
to become a process wonk? Well, none of us
did. We went to law school to challenge our
minds with interesting problems and come up
with novel solutions. Somewhere between law
school and now, we got bogged down in
grinding out the million or so things that need to
happen. One of my big goals is to move our
team away from those million anchors (lean B
take the waste out), leaving us more time to
work on the things where we can add value to
the business. Fighting fires has its benefits, but
working with the business team creatively is
where we can take our skills and knowledge and
showcase how in-house lawyers (with the

assistance of our strategic outside law partners)
drive asset value building not just asset
protection.!

This project has involved large steps, but getting
out of the grind really involves many small
steps. We took our intake form for possible
infringements, made it into something you can
fill out online, posted it on an internal site with
some instructions, and sent the word out. Our
clients are much better about giving us the
information we need the first time. We donOt fill
out the form (which meant they took notes
somewhere and then transferred them to us and
we converted the notes to the form D now they
do it once on the form). This was small, but it
saves a lot of time (again, 3,600 trademarks!). It
didnOt take long to do, but when combined with
several other similar changes we freed up time
for our IP paralegal.!

The same small steps work for value fee
arrangements. The first one | did was for a retalil
store lease. They were costing my then-client
around $3,000 to $5,000 a lease. We worked
out arrangements with the firms handling them
to do them on a sliding scale fixed fee
arrangement, with incentives for fast turnaround
when needed. It took a couple of hours to work
this out, and our fees became predictable and
the income flow for the small firms we used also
became predictable.!

So where are we? We are about to launch lots
of small steps that by the end of next year will
add up to (we hope) big gains.!

Next: Final thoughts.




|
The firm view

From Lisa:

As Ken notes, we -- as outside counsel -- must
also move away from the inefficient Gire drillO
realities that often characterize our practices.
We need to provide a more strategic,
streamlined approach to our work which allows
our clients to focus more of their efforts on
value-added activities. Right for our clients; right
for us.

To help us move to a more Lean approach with
Wolverine and other clients, we have used three
key tools and practices that might prove helpful
for others. There are plenty of available
methods, tools, techniques, and approaches, (a
number of which we have mentioned in prior
posts), but these have been especially relevant
in our trademark practice:

1. Information Management. In a prior post,
Ken described the online matter tracking
database. Every trademark project -- whether a
new filing, a research project, an opposition, or
otherwise -- is tracked in a collaborative online
database that is readily accessed by everyone
on both teams. We have already populated the
"active matters" database with dozens of entries,
and it will grow as more of the portfolio is
transitioned.

The power of this database is hard to overstate.
First, it frees up a tremendous amount of mental
energy for more strategic thinking. (Need more
of that.) Gone are the days of poring through
notes and emails to find the current status of
matters. (Need less of that.) All data on all
ongoing matters is in one secure, online
location. This let us all see both the forest and
the trees. Second, the database keeps the
matters moving forward and helps prevent
missteps about who was supposed to do what
when. Now, every matter and team member
accountability is reviewed at least every week by
the entire team. Third, it serves as an
institutional memory of successes, failures,
decisions made, and so forth for future
reference. It relieves the burden of memory for
those working on the portfolio to recall how a

particular matter had been decided in the past,
whether the company had encountered this
counterfeiter before, etc. The database also
provides a continuous, searchable record of
"closed matters" to preserve past decisions,
settlements, and so forth for future reference.

2. Strategy Tools. Strategy is easy to talk about
and sounds great, but can remain amorphous
unless you define and track it in writing. We
have developed Lean tools that enable us to
capture specific global trademark portfolio
strategy on an annual basis in various areas,
that include trademark clearance risk tolerance,
trademark registration gap analysis and
trademark enforcement prioritization by mark
and country. While the upfront work with our
client's business and legal teams takes
significant effort, this investment is more than
made up in the savings that result from
streamlined, consistent, strategic decision-
making down the road. By advancing specific,
well-defined objectives in the trademark area,
we add greater value to our client's business.

3. Process, process, process. As Ken noted in
a prior post, we are huge fans of process
mapping. (Join us at the ACC convention and,
you, too, will be waving the process flag.) In the
trademark area alone, we have now mapped
many discrete tasks to attempt to find the
optimal combination of quality, efficiency and
cost containment. Process mapping also takes
significant investment. Even the simplest
processes (we have one for Olncoming Mail
FlowO) take several hours to complete properly,
as every single task and person within the
process is identified and analyzed. No matter
how familiar people are with a process, we find
time and again that process mapping reveals
areas for improvement in accountability,
sequence of activity, elimination of re-work, and
time savings.

Ken mentions launching lots of small steps in an
effort to achieve big gain, and in working with a
dynamic team at Wolverine, we are starting to
see how our initial steps can take us to the next
great level.

Next: Wrapping it all up.
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POST 16: OUR SUCCESSES, LESSONS LEARNED AND PARTING THOUGHTS
Posted October 1, 2010

The client side
From Ken:

There are some obvious questions when you
complete a process, and structuring WolverineOs
relationship with Seyfarth is one of those points
when you ask what lessons you learned. First,
the obvious question B would we do this again?
From WolverineOs stadpoint the answer clearly
is yes. We learned a lot about how we do
things, what we do well, and where we need to
improve. To me, critical self-analysis always is
useful.!

n

Second, what did we not do well? It took too
long. That one falls mostly on me. Small legal
departmentOs do not have a lot of flex timgand
general counsel of small legal departments often
(at least in my experience) get pulled in a lot of
directions with little real control over their
schedule. That explains why at times it took me
a long time to go the next step, but it isnOt an
excuse. The whole process should have taken
three months or less.!

]

Third, while we had pulled together information
and done a fair amount of analysis, we should
have done more to organize the material and
our thoughts. The more you really understand
what you want, how you want to measure
success, and how you can realistically work with
your law firm, the smoother and faster the
process will go.!

I

Fourth, what did we learn through the process?
One thing we learned is that many law firms,
though they profess their willingness to do value
arrangements, still do not grasp what that
means. To one firm, it meant discounting their
hourly rates. To another firm, it meant reducing
the amount they spent on things like
photocopying and telephone calls. To many
firms, it meant that we just wanted lower costs.
While it may seem like everyone is talking about
the demise of the billable hour and value fee
structures, we found that many firms had missed
the conversation.!

]

Finally, I learned how far we (the legal
profession) still need to go to catch up to our
peers in other professions. We havenOt
scratched the surface on quality control. We still
!

|

spend too much time thinking our value lies in
what we produce (the paper) not in what we
counsel. We are still, even the most progressive
among us, highly resistant to change. Perhaps
most dangerously, we risk making ourselves
less relevant. No, IOm not predicting the
imminent demise of lawyers (I think Richard
Susskind may have that one covered). | do
believe, however, that if lawyers donOt keep up
with the pace of change in the business world,
then CEOs, CFOs and others in the C-suite will
look for alternative ways to get the guidance and
advice they need and will relegate lawyers to the
technician category. Of course this wonOt
happen across the board, but it could
significantly restructure what we consider legal
services and who provides them.!

]

Overall, it has been a great experience to work
with the Seyfarth team, to push ourselves
internally to try new things, and to push our
thinking on the structure of in-house counsel /
outside counsel relationships in the modern
business world. | look forward to reading now
about how others are pulling us away from the
billable hour and into creative value fee
relationships.!

The firm view
From Lisa:

We too have enjoyed and believe we have
benefited tremendously from this experience
working with Ken and his team. First and
foremost, we go back to one of KenOs prior
points, about the establishment of the
relationship -- including a significant amount of
trust among Ken and us -- before the
establishment (or even the discussion) of the
compensation arrangement.

We spent a lot of time getting to know Ken and
his team over about an eight-month period,
starting with our first email exchanges, through
our first webinar meeting, more email exchanges
and telephone calls, an all-day in-person

meeting at WolverineOs headquarters, telephone
conversations about various issues along the
way, a few small legal "test" projects, and
various interviews among KenQOs team and
Seyfarth team members. Ken also arranged for
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various meetings between limited groups of
team members, in order to encourage
relationship building, connection and trust -- our
paralegals met the paralegals at Wolverine, our
associates had separate meetings with KenOs
team, etc., all without participation or oversight
by our partners. Ken is a strong believer in
empowering team members at every level of the
organization (this is classic Lean) and
encouraged us to let go of our natural desire, at
these early points in the relationship building, to
micromanage every interaction with Wolverine.

As a result, by the time Wolverine notified us

that it had decided to work with Seyfarth in
connection with trademark matters, every
member of our team was already very familiar
with every member of KenOs team, and we all on
this side felt a growing allegiance to Wolverine
and its legal department.

Finally, by the time we began discussing the fee
arrangement, we knew Ken thoroughly and he
knew us, and each side had a comfort level that
the other side was going into the fee discussions
with the best interests of both sides at heart.
This allowed for a very candid and comfortable
sharing of information about historical trademark
costs, projected costs, projected efforts needed
to manage the trademark portfolio, the definition
of the scope of services to be included, and all
of the other details that are critical to reaching a
fair fee arrangement, but are often sticky or
challenging to discuss openly in fee

discussions. It is our strong view that, had Ken
not established the trusting relationship with us
on the front end, it would have been much more
difficult to have open dialogue that finally led us
to what we think is a fair, metrics-oriented,

compensation arrangement. Having participated
in numerous "objective," formalized RFP
processes in the past, which seem to be the
rage these days, we know from experience how
difficult it can be to begin with the discussion of
compensation absent the relationship.
Accordingly, we come away from this process
with great respect for the importance of
relationship and trust in the process, and
encourage everyone who is interested in
establishing value relationships to be mindful of
this key consideration.

Would we do this again? By all means. This
has definitely been one of the more rewarding
processes to undertake for us as professionals.
In addition to the development of a valuable
personal relationship with the Wolverine team,
we have participated in the building of the future,
both for our firm specifically and in connection
with the wider and broader task of
demonstrating that we as law firms are not
irrevocably and forever anchored to traditional
billable hour relationships with our clients. We
have a long way to go in exploring the new
world, as Ken points out in his post, but with this
process we've taken some great steps forward.

What else? We want to take the opportunity to
thank Ken and Wolverine for joining us on this
journey and to thank the ACC for providing us
with this forum to describe our process. We
sincerely hope that this exercise has been
helpful to our peers and colleagues both in-
house and in outside firms and will motivate all
of us to get to work and get creative in re-
aligning the way corporate America and outside
law firms work together.
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