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This Webcast Will Begin Shortly

If you have any technical problems with the Webcast or
the streaming audio, please contact us via email at:

splemoderator@smartpros.com

Thank You!
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Sponsored by Morrison & Foerster LLP

* Arturo J. Gonzalez — Mr. Gonzalez is chair of Morrison & Foerster’s Trial Practice Group
and an associate with the American Board of Trial Advocates. He is lead trial and national
coordinating counsel in the Hydroxycut litigation. He received his J.D. from Harvard Law
School in 1985 and graduated from the University of California — Davis in 1982. He can be
reached at 415-268-7020 or AGonzalez@mofo.com.

«  Mark Phillips — Mr. Phillips is a nationally recognized litigation consultant and partner in
Phillips Partners Inc. He earned his J.D. from the University of North Carolina in 1977and
his B.A. from there in 1973. He practiced law in Boston until 1984 when he started his trial
consulting practice. Mr. Phillips can be reached at 617-988-0412 or
Mark.Phillips@phillipspartners.com.

+ Dan Waldman — Mr. Waldman is the Corporate Counsel Manager for Litigation and
Employment Law at Cypress Semiconductor Corporation. In this role, Mr. Waldman
oversees all of Cypress’s litigation and employment law matters globally. Before joining
Cypress in 2006, he practiced law in San Francisco with Paul, Hastings, Janofsky & Walker,
and in Palo Alto with Morrison & Foerster. Mr. Waldman received his J.D. and his M.B.A.
from the University of Wisconsin, and his B.A. from the University of Rochester. He can be
reached at (408) 544-1035 or dan.waldman@cypress.com.

* Moderated by Kerry Schalders. A Corporate Attorney for media publisher R.H. Donnelley,
Ms. Schalders’ practice focuses on litigation management and commercial transactions.
She serves as the webcasts chair of the ACC Litigation Committee and is active in the
Colorado Bar Association Legal Fee Arbitration Committee. Ms. Schalders received her
J.D. from Georgetown University Law Center and her B.A. from John Hopkins University.
She can be reached at (303) 784-1238 or Kerry.Schalders@rhd.com 3
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Agenda

1.
2.
3.
4.
5.
6.
7.
8.

Introductions

Does the Witness Need Separate Counsel?
Selecting the Right Witness

Preparing for the Prep

Witness Preparation — General

Deposition Testimony

Trial Testimony
Q&A
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Before we get started, a question for
the audience ...
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Does the Witness Need Separate Counsel?

« Company = client

« Witness entitlement to separate counsel
— Per employment contract
— If witness and company interests are potentially not aligned
— Corporation may pay for separate counsel

« Attachment of privilege

 Former employees

— Contact early to establish attorney-client relationship or risk
making them fair game to opponent

— Learn why they left from HR records/former managers
— Issue: paying for prep or testimony time

6

By in-house counsel, for in-house counsel.*™



/\ CC Association_of
Corporate Counsel

Selecting the Right Witness

* “Person Most Knowledgeable”
— Required?
— Before selecting, meet witness live or by phone
— Backup/alternate witness needed?

« Substance vs presentability

« Assume corporate rep for discovery responses will be
deposed

 Evaluate witness truthfulness: could misstatements =
obstruction of justice?

« Review personnel files; talk with manager/HR 7
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Preparing for the Prep

* Prepare early to allow time for follow-up meetings

« Beware conflicting messages from multiple preparers:
set outside or in-house counsel as lead.

 Know which facts/theories this withess advances

 Research your witness: learn what opposing counsel
knows about your witness from Facebook, LinkedIn

« Handle different personnel types as needed: The
Senior Executive, The Geek (IP), The Foreign Born,
The Salesman, The Corporate Representative, The

Union Guy
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General Rules for Witness Prep

« Positive reinforcement: build relationship, trust, and
witness confidence

« Ethical limits to coaching a witnhess
* Rehearsing vs. preparing

« Common witness fears: career damage, discipline,
liability, criminal penalties, harming company’s
position
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Depositions

« Make witness comfortable with proceedings and expectations
« Consider videotaping a mock deposition for prep purposes

« Tell witness to tell the truth: witness may say this if asked what
he was told to say

« Tell witness to answer only question asked: listen, pause, give
short answers

 Describe common examiner tactics and teach withess how to
handle them

« Explain witness right to correct/explain answers on transcript -
beware of waiver (FRCP 30(e)(1))
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Videotaped Depositions

Assume your opponent will videotape
Greater use and greater impact

Discovery deposition vs. tactical trial use
Prepping for video
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Trial Testimony: Direct Exam

— Prepare early and often

— Tell witness what to wear

— Inform witness about process, place, roles

— Help witness develop a coherent story

— Build 5-10 solid points to build witness confidence

— Be selective about showing documents

 Don’t overwhelm witness

« Talk generally about less-important documents and
describe how they’ll be handled

— Rehabilitate a poor witness i
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Trial Testimony: Cross Exam

— Ask witnhess what he fears most

— Get witness comfortable with his story on direct
exam

— Build confidence by asking witness the 5-10 points
of which she is absolutely certain

— Tell witness how to deal with opponent’s questions
about prep

— Explain redirect

— Issue: Are mock exams better than discussing
cross exam questions?
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Summary of Key Points

1.
2.

W

© N O O

Be sure your communications are privileged

The goal is witness confidence — teach them the
procedure and address their fears

Ask yourself what points opponent might make

Give yourself adequate prep time — complex
testimony can take five or six sessions!

Only show witness key documents

Request review of deposition testimony

Educate or remind witness about themes (3 or 4)
Communicate about trial logistics 14
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Q&A

* Please ask your questions via the internet
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Thank you for attending another presentation from
ACC’s Desktop Learning Webcasts

Please be sure to complete the evaluation form for this program as
your comments and ideas are helpful in planning future programs.

If you have questions about this or future webcasts, please contact
ACC at accwebcasts@acc.com

This and other ACC webcasts have been recorded and are available,
for one year after the presentation date, as archived webcasts at
http://lwebcasts.acc.com.

You can also find transcripts of these programs in ACC'’s Virtual
Library at http://www.acc.com/search/cfm
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