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A recent trend in US antitrust law has
been a new emphasis on claims based
on public disclosures. This trend has
manifested itself in two ways.

First, the Federal Trade Commission
(FTC) has revived the “invitation to
collude” theory. This theory posits that
a company that makes a specific and
concrete offer to enter into an unlawful
agreement may be found liable, even if
the offer is never accepted. Illustrating
this point, the FTC brought two cases,
including one this past summer, based
on alleged “collusive” statements made
during calls with securities analysts
and investors.

Second, in response to heightened
pleading requirements, civil plaintiffs
are looking for public statements that
can be used as evidence of an actual
agreement when competing companies
take parallel actions. Over the past five
years, the Supreme Court has made it
clear that plaintiffs must be very specific
when pleading an agreement of unlaw-
ful collusion (the “unlawful agreement
theory”), advancing something more
than generalized allegations to state a
Section 1 claim. Public statements are a
means for plaintiffs to do just that.

This article considers both the invitation
to collude and the unlawful agreement
theories and offers some practical
suggestions to companies as they strive
to limit their potential antitrust
liability.

Invitations to Collude

An “invitation to collude” is an antitrust
claim that involves a specific, directed
offer from one competitor to another to
agree on issues of competitive signifi-
cance, such as price or output, which is
not accepted. The first reported invita-
tion to collude case was United States v.
American Airlines, Inc.! In that case,
American’s president, Robert Crandall,
called his competitor and said, “Raise
your goddamn fares twenty percent. I'll
raise mine the next morning. ... You'll
make more money and I will too.”
According to the Fifth Circuit, all that
remained before an unlawful agree-
ment could be finalized was for the
competitor to say “yes.”

Unfortunately for Mr. Crandall,
however, American’s competitor had
taped the conversation and turned the
tapes over to the Department of Justice
(DOJ). Unable to fit Crandall’s conduct
into a traditional Section 1 theory, the
DOJ instead charged American and
Mr. Crandall with an attempt to
monopolize through an invitation to
collude. Significantly, the Fifth Circuit
emphasized, Mr. Crandall’s words were
“uniquely unequivocal” and “not
ambiguous,” which allowed the court
to conclude that there was collusive
behavior.

Since American, the US government
has brought a series of invitation-to-
collude cases under the Sherman Act
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and the Federal Trade Commission Act. These cases
have typically involved a direct communication between
competitors in which a specific and unequivocal offer
was made and the only thing preventing an unlawful
agreement from being formed was the offeree’s
decision not to accept the offer.*

For example, in United States v. Microsoft Corp.,’
there was a meeting between Microsoft and Netscape
that the district court concluded led to an invitation
to collude. Netscape’s CEO testified that, in a private
meeting between executives of both companies,
Microsoft proposed that Netscape withdraw from “the
market for browsing technology for Windows,” leaving
Microsoft a single-firm monopoly in that market.® The
court found that if Netscape had accepted Microsoft’s
offer, “this market allocation scheme would, without
more, have left Internet Explorer with such a large
share of browser usage as to endow Microsoft with de
facto monopoly power in the browser market.””
According to the government’s version of events, that
offer was exceptionally detailed and specific:

[1]f Netscape would agree not to produce a
Windows 95 browser that would compete with
Internet Explorer, Microsoft would allow Netscape
to continue to produce cross-platform versions of
its browser for the relatively small market of
non-Windows 95 platforms: namely, Windows 3.1,
Macintosh, and UNIX. Moreover, Microsoft made
clear that if Netscape did not agree to its plan to
divide the browser market, Microsoft would crush
Netscape, using its operating system monopoly, by
freely incorporating all the functionality of
Netscape’s products into Windows.®

Notwithstanding the Microsoft decision, most of the
invitation to collude cases have been brought pursuant
to Section 5 of the FTC Act, not the Sherman Act.? The
two most notable of these— U-Haul and Valassis—have
come in the form of consent decrees based on state-
ments made during analyst calls. This is not surprising.
Invitation to collude cases have been (and are likely to
continue to be) an area of emphasis for the FTC, and it
would appear that the FTC is actively seeking to file
such cases. Indeed, in a recent American Bar
Association panel discussion, the FTC’s lead lawyer
explained that the FTC discovered the U-Haul case
while doing a routine review of public disclosures.
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The U-Haul Consent

The FTC’s most recent invitation to collude case was
brought in early 2010 against U-Haul International
(U-Haul), a “do-it-yourself” one-way truck rental
business. The FTC alleged that U-Haul invited its
closest competitor, Avis Budget Group, Inc. (Budget)
to collude to increase prices on truck rentals: an
invitation that Budget apparently did not accept."

According to the FTC’s complaint, U-Haul and Budget
together comprise more than 70 percent of the one-way
truck rental transactions in the United States.'? The
FTC alleged that in 2006, U-Haul’s CEO and
Chairman discovered that competition from Budget
forced U-Haul to lower prices on rentals. To combat the
downward pressure on prices, U-Haul’s CEO allegedly
invited Budget—both privately and publicly— to
collude in order to obtain a price increase.”?

U-Haul’s private strategy was two-fold: U-Haul would
raise rates and then contact Budget to communicate
those rates and encourage a similar rate increase. If
Budget did not follow U-Haul’s price increase, U-Haul
would then discipline Budget by lowering its prices
below Budget’s prices and inform Budget of the rate
reduction.™ In 2006, U-Haul’s Chairman allegedly
instructed local U-Haul dealers to communicate

with counterparts at Budget and Penske using the
following script:

Are you tired of renting 500 miles for $149 and a
$28 commission? Then, tell your Budget/Penske
rep that U-Haul is up and they should be too.!

In the same document, the Chairman told dealers that
they “know how to have this conversation and who to
call to have it. We should be able to exercise some
price leadership and get a rate that better reflects our
costs.”® Local dealers, according to the complaint,
encouraged their counterparts to monitor U-Haul
rates on websites. This strategy was successful in at
least a few instances, according to documents
obtained during the FTC investigation.”

The complaint further alleges that in 2008, U-Haul’s
Chairman employed a “public strategy” by using
earnings conference calls—which were monitored by
Budget—to communicate messages about pricing.'® The
complaint alleges that the CEO delivered the following
five messages during the 2008 conference call:



e U-Haul was attempting to be a price leader and
competitors should raise rates: “Me trying to
get us to exercise price leadership...[is] another
indicator to [ Budget] as to, hey, don’t throw the
money away. Price at cost at least.”?

e Budget’s low pricing was unprofitable for the entire
industry: “Budget appears to be continuing [to]
undercut as their sole pricing strategy....It’s when
somebody decides they have to gain share from
somebody that you get this kind of turbulence that
results in no economic gain for the group, in fact
probably economic loss. So I remain encouraged
and the official position of Budget is that theyre
not doing this....But many a slip between the cup
and the lip....If they cave on prices the net effect is
we got less money.”?°

e U-Haul was waiting for a response from Budget:
“For the last 90 days, I've encouraged everybody
who has rate setting authority in the Company
to give in more time and see if you can’t get it to
stabilize. In other words, hold the line at a little
higher. And if [Budget] perceive[s] that we’ll let
them come up a little bit, I remain optimistic
they’ll come up, and it has a profound affect [sic]
on us.”*

» U-Haul would tolerate a 3 to 5 percent price
differential from Budget: “Okay, what can we do to
justify a price difference given that in many cases
we're going to be above them? But it’s not that
hard in the economy to justify 3 or 5% with service
in my belief....I'm not driving them hard on match,
match, match. 2

e U-Haul would not allow Budget to impede on its
market share: “[ I]f it starts to affect share I'm
going to respond, that’s all.”*

Overall, the complaint alleges that these statements
made it clear to Budget that U-Haul would raise their
rates and maintain these new rates so long as Budget
stayed within 3 to 5 percent of U-Haul’s price and
refrained from price cutting to gain market share.

The settlement order against U-Haul and its parent
company AMERCO prohibits collusion or invitations
to collude. The companies are prohibited from
inviting a competitor to divide markets, allocate
customers or fix prices, as well as from participating
in, maintaining, organizing, implementing, enforcing,

offering or soliciting any other company to engage in
such conduct. The order expires in 20 years and
includes provisions regarding compliance.

The Valassis Consent

The U-Haul consent decree is reminiscent of a similar
FTC case from a few years earlier. In 2006, the FTC
issued a complaint and consent judgment that con-
demned statements made during a securities analyst
call as an unlawful invitation to collude.

In In re Valassis Communications, Inc.,>* Valassis’
CEO opened an analyst call with a prepared state-
ment detailing the company’s strategy to end a
three-year price war with its only competitor in the
advertising insert business, News America. Valassis’
CEO stated that Valassis would quote customers of
News America a price that was in effect three years
prior and would not go below that price. Outstanding
price quotes below that price level would shortly be
revoked. Valassis’ CEO promised to “defend our
customers and market share and use whatever pricing
is necessary to protect our share.”

Valassis’ CEO then stated that Valassis would watch
for News America’s reaction. “In the recent past News
America has been quick to make their intentions
known. We don’t expect the need to read the tea
leaves. We expect that concrete evidence of News
America’s intentions will be available in the market-
place in short order. If News continues to pursue our
customers and market share, then we will go back to
our previous strategy.”

The FTC staff condemned these statements as going
“far beyond a legitimate business disclosure™

Valassis specified how it proposed to split the
business of those customers it shared with News
America and explained what its pricing would be
with regard to pending bids to four News America
customers. Valassis historically had not provided
information of this type to the securities community,
analysts had no need for the information and did not
report it, and Valassis had no legitimate business
justification to disclose the information. Valassis
would not have disclosed the detailed information
except in the expectation that News America would
be monitoring the call and except for the purpose of
conveying its proposal to News America.?s
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The FTC staff concluded that Valassis’ lack of any
legitimate business purpose for its statements was
essential to its case, and therefore the FTC would not
challenge company statements to analysts unless this
standard was met, because “[cJorporations have many
obvious and important reasons for discussing business
strategies and financial results with shareholders,
securities analysts, and others.” The FTC also reasoned
that antitrust challenges are appropriate only in the
“limited circumstances” where the “information
would not have been publicly communicated, even to
investors and analysts interested in [the company’s]
business strategy, but for [the company’s] effort to
induce collusion.””

As Valassis and U-Haul illustrate, antitrust enforcers
(particularly the FTC) can and will scrutinize analyst
calls for communications that (i) appear to be directed
at competitors, rather than analysts or investors and
(ii) lack an apparent legitimate business purpose.
Executives participating in analyst calls should
therefore be aware of the “invitation to collude” theory
and should tailor their remarks accordingly.

Unlawful Agreement Theory—Challenges to
Public Statements as Price Fixing

Section 1 of the Sherman Act prohibits agreements in
restraint of trade.?® The key, however, is that an actual
agreement (and not merely an attempt to agree)

must be proven. While companies may act in parallel
with respect to pricing, output reduction or other
competitively significant decisions, the Supreme Court
has made clear that parallel behavior alone is insuf-
ficient to prove a Section 1 violation.?® Therefore,
plaintiffs must allege other facts and circumstances
that, in combination with the parallel activities, may
support an inference of concerted action.

Prior to 2007, most courts had adopted an extremely
liberal pleading standard®® and allowed plaintiffs to
survive a motion to dismiss simply by making many
generalized allegations of parallel conduct and vague
additional facts and circumstances. Some plaintiffs’
lawyers believed that simply by surviving a motion to
dismiss, they would be able to force a settlement with
the defendants based on nothing other than the
potential discovery costs or the emails or other
documents found during discovery.
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With its decisions in Bell Atlantic Corp. v. Twombly™
and Ashcroft v. Igbal,* the Supreme Court has made
such tactics less effective, as plaintiffs must now provide
specific allegations of conspiracy. Lower courts have
interpreted Twombly and Igbal as requiring plaintiffs
to allege specific facts in support of a collusion claim,
including dates and times of alleged meetings,
participants in alleged meetings and similar details.>*

In response to these heightened pleading require-
ments, plaintiffs started scouring the public record for
usable material. Seizing on analyst call transcripts
(which they claimed were evidence of signaling),
plaintiffs began alleging that those calls, combined
with parallel conduct, were sufficient to state a claim
under the Sherman Act. In Avery, et al. v. Delta Air
Lines Inc.,* for example, a plaintiff seeking to repre-
sent a class of airline passengers alleged that Delta
and AirTran, two large competitors in providing
flights in and out of Atlanta, Georgia, conspired to set
the fees for the handling of baggage.

A main contention in the complaint was that AirTran’s
CEO made an offer to Delta during an analyst call. In
response to a question from an analyst, AirTran’s CEO
noted that AirTran had the proper “programming” to
initiate a first baggage charge, but explained that it
had not done so because Delta, AirTran’s largest
competitor, had not initiated such a fee. When asked
if AirTran would consider such a fee if Delta instituted
one, AirTran’s CEO stated: “We would strongly
consider it, yes.”¢

Shortly after this call, Delta instituted a baggage
handling fee, and AirTran followed.*” The plaintiff
claimed that the analyst call was a pretext for the
price-fixing agreement.*® A number of other plaintiffs
brought similar complaints, and the cases were
consolidated in a multidistrict litigation proceeding.

The plaintiffs subsequently filed a consolidated
amended complaint placing unparalleled weight on
investor calls as the basis for the alleged agreement
between AirTran and Delta.? Specifically, the plaintiffs
relied on statements made by Delta and AirTran
executives in six earnings calls over the course of
several months, in addition to executives’ public
statements at industry conferences and in press
releases.*® Plaintiffs’ monopolization claims under
Section 2 of the Sherman Act have recently been



dismissed, but their Section 1 claim alleging an agreement
in restraint of competition remains pending.*

Similarly, in Pemiscot Memorial Hospital v. CSL
Limited,** the plaintiffs alleged that defendant Baxter
International used analyst calls to signal CSL that it
was willing to limit supply of Blood Plasma Proteins.
The plaintiffs accused Baxter and CSL of signaling
each other through analyst calls and cited an example
from a Baxter International investor call, during
which Baxter’s CEO stated the following: “Why any of
us would, for a very short-term gain, do anything to
change [the current marketplace dynamics], I just
don’t see why we would. It wouldn’t make sense and
Sfrom everything we read and all the signals we get,
there is nothing that says anyone would do that. I
think people are very consistent in the messages they
deliver, which are pretty consistent with what we have
told you today.™?

Other recent complaints have also quoted statements
from analyst calls to support the idea that competitors
were signaling one another through these calls.** Such
claims exponentially increase the pressure felt by
executives of public companies, who must strive to
strike a balance between frankly answering analyst
questions while simultaneously avoiding potential
exposure to antitrust liability.

Guidelines for Minimizing Antitrust Risk

Recent efforts by both the government and private
plaintiffs make it clear that companies should pay
particular attention to public statements made by
their executives. To that end, we offer a few practical
tips to keep in mind.

Know the danger zones. In general, the riskiest public
statements are those that discuss future prices or
output levels. If the statement is going to discuss one of
these items, it first should be scrutinized by counsel.
Likewise, if an executive is going to speak on a public
analyst call or otherwise face questions from investors,
analysts or the public, the company should prepare a
question-and-answer sheet (again reviewed by counsel)
that will assist the executive with the answers.

It is also best not to announce price increases or
similar acts during public calls; instead, communicate
these announcements to customers first, definitively
and not conditionally, and only so far in advance as

may be necessary. While there is no necessity to justify
price increases, any announcements about the reasons
for the increase should be based on the company’s own
costs, capacity and customer demand—not on those of
“the industry.”

Focus on your own company. Executives should
focus solely on their own company and not presume to
speak for “the market” or “the industry.” This could
lead to speculation that the industry has coordinated
on pricing or that the executives are inviting the other
players in the industry to do so. Any justification
offered for a price increase or change in output should
be in terms of the company’s own costs and consumer
demand: it should not, in any way, refer to actions
already taken by a competitor. If speaking about the
conditions in the industry as a whole, executives
should avoid statements that call for specific changes
in prices or supply.*®

Be only as specific as you need to be. Many times, it
will be possible to provide the necessary information
to the investing public without providing too much
detail to competitors. For example, if information
about prices, output or costs is aggregated, the
antitrust risk may be reduced. An important corollary
to this admonition is to disclose what is necessary
and no more.

Be definitive in explaining future actions. It is
unwise to announce conditional market strategies
based on the actions of a company’s competitors. By
announcing conditional or contingent plans, an
antitrust plaintiff can argue that the announcement is
nothing more than a signal meant to determine if
competitors will agree. If competitors do act in
conformance with the announcement, then plaintiffs
will argue that a signal was received and an agreement
was reached.

Avoid speculation. Similarly, it is wise to avoid
speculation about what may happen in the future,
particularly when making predictions about competi-
tors’ behavior. For example, it is generally not prudent
to discuss the extent to which price increases will
“stick.” Likewise, with respect to price or output, it is
unwise to discuss what any competitor (or the industry)
is doing or might do with respect to price or output, or
to address rumors of, or plans for, future competitor
price increases.
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Some things are better left unsaid. The best course
is to avoid speculating about how competitors or the
market may react. For example, it would be best to
avoid discussions about whether a potential price
increase will stick, or what the company might do if a
competitor does or does not respond to the company’s
actions. Sometimes, the best answer is a decision not
to respond.

Be aware of statements by competitors. Much of the
compliance advice focuses on ensuring that compa-
nies avoid statements that could be misconstrued.
However, an interesting challenge arises if a competi-
tor makes a statement that could be taken as some
sort of signal. In most circumstances, the best that
can be done is to ensure that the contemporaneous
record is both clear and preserved. If contemporane-
ous documents clearly reflect that a decision was
made without regard to the alleged signal, they will
greatly assist any defense. Most companies monitor
public statements and disclosures from competitors,
and this is perfectly lawful. The key is to ensure that
this monitoring does not appear to be a means of
communication. Documents describing these pro-
grams should be accurate and carefully written. It
may even be wise to have the commentary reviewed
by counsel.

Conclusion

Aggressive scrutiny of public companies’ analyst calls
by the private plaintiffs’ bar and government enforcers
may be a fact of life post-Twombly and Igbal.
However, by arming executives with simple guidelines
to follow during analyst calls, companies can poten-
tially minimize antitrust risk while still complying
with both the letter and spirit of securities regulations
promoting full and accurate disclosure. ¢
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