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A recent trend in US antitrust law has 
been a new emphasis on claims based 

First, the Federal Trade Commission 

concrete offer to enter into an unlawful 

this point, the FTC brought two cases, 
including one this past summer, based 

during calls with securities analysts 

Second, in response to heightened 

agreement when competing companies 

years, the Supreme Court has made it 

when pleading an agreement of unlaw-

than generalized allegations to state a 

to collude and the unlawful agreement 
theories and offers some practical 

to limit their potential antitrust 

Invitations to Collude

offer from one competitor to another to 
-

cance, such as price or output, which is 
-

tion to collude case was United States v. 
American Airlines 1 In that case, 
American’s president, Robert Crandall, 

2 
According to the Fifth Circuit, all that 
remained before an unlawful agree-

into a traditional Section 1 theory, the 
DOJ instead charged American and 

3 which allowed the court 

Since American

collude cases under the Sherman Act 
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agreement from being formed was the offeree’s 
4 

For example, in United States v. Microsoft Corp 5 
there was a meeting between Microsoft and Netscape 

6 The 
court found that if Netscape had accepted Microsoft’s 

share of browser usage as to endow Microsoft with de 
7 

[I]f Netscape would agree not to produce a 
Windows 95 browser that would compete with 
Internet Explorer, Microsoft would allow Netscape 

clear that if Netscape did not agree to its plan to 

Netscape, using its operating system monopoly, by 
freely incorporating all the functionality of 

8

Notwithstanding the Microsoft decision, most of the 

9 The 
two most notable of these—U-Haul and Valassis
come in the form of consent decrees based on state-

Association panel discussion, the FTC’s lead lawyer 
U-Haul case 

10 

The U-Haul Consent

brought in early 2010 against U-Haul International 

11 

According to the FTC’s complaint, U-Haul and Budget 
together comprise more than 70 percent of the one-way 

12 The 
FTC alleged that in 2006, U-Haul’s CEO and 

downward pressure on prices, U-Haul’s CEO allegedly 

13 

raise rates and then contact Budget to communicate 

Budget did not follow U-Haul’s price increase, U-Haul 
would then discipline Budget by lowering its prices 
below Budget’s prices and inform Budget of the rate 

14 In 2006, U-Haul’s Chairman allegedly 
instructed local U-Haul dealers to communicate  

 
following script:

Are you tired of renting 500 miles for $149 and a 

15 

In the same document, the Chairman told dealers that 

16 Local dealers, according to the complaint, 
encouraged their counterparts to monitor U-Haul 

least a few instances, according to documents 
17 

The complaint further alleges that in 2008, U-Haul’s 
 

earnings conference calls—which were monitored by 
18 The 
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U-Haul was attempting to be a price leader and 

get us to exercise price leadership…[is] another 
indicator to [Budget] as to, hey, don’t throw the 

19 

results in no economic gain for the group, in fact 

20 

U-Haul was waiting for a response from Budget: 

who has rate setting authority in the Company 

them come up a little bit, I remain optimistic 
they’ll come up, and it has a profound affect [sic] 

 21 

U-Haul would tolerate a 3 to 5 percent price 

 22 

U-Haul would not allow Budget to impede on its 

23 

made it clear to Budget that U-Haul would raise their 
rates and maintain these new rates so long as Budget 
stayed within 3 to 5 percent of U-Haul’s price and 

The settlement order against U-Haul and its parent 

in, maintaining, organizing, implementing, enforcing, 

offering or soliciting any other company to engage in 

The Valassis Consent
The U-Haul consent decree is reminiscent of a similar 

issued a complaint and consent judgment that con-
demned statements made during a securities analyst 

In In re Valassis Communications, Inc 24 Valassis’ 
CEO opened an analyst call with a prepared state-
ment detailing the company’s strategy to end a 
three-year price war with its only competitor in the 

News America
CEO stated that Valassis would quote customers of 
News America a price that was in effect three years 

Valassis’ CEO then stated that Valassis would watch 
News 

America

News 
America’s -

News continues to pursue our 

25

The FTC staff condemned these statements as going 

business of those customers it shared with News 
America and explained what its pricing would be 
with regard to pending bids to four News America 

information of this type to the securities community, 
analysts had no need for the information and did not 
report it, and Valassis had no legitimate business 

except in the expectation that News America would 
be monitoring the call and except for the purpose of 

26
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legitimate business purpose for its statements was 
essential to its case, and therefore the FTC would not 
challenge company statements to analysts unless this 

that antitrust challenges are appropriate only in the 

business strategy, but for [the company’s] effort to 
27

As Valassis and U-Haul illustrate, antitrust enforcers 

Unlawful Agreement Theory—Challenges to 
Public Statements as Price Fixing
Section 1 of the Sherman Act prohibits agreements in 

28

 

with respect to pricing, output reduction or other 

-
29 Therefore, 

plaintiffs must allege other facts and circumstances 

Prior to 2007, most courts had adopted an extremely 
liberal pleading standard30 and allowed plaintiffs to 

dismiss, they would be able to force a settlement with 
the defendants based on nothing other than the 

With its decisions in Bell Atlantic Corp. v. Twombly31 
and Ashcroft v. Iqbal,32 the Supreme Court has made 

interpreted Twombly and Iqbal as requiring plaintiffs  
33 

including dates and times of alleged meetings,  
34

In response to these heightened pleading require-
ments, plaintiffs started scouring the public record for 

plaintiffs began alleging that those calls, combined 

Avery, et al. v. Delta Air 
Lines Inc.,35 -
sent a class of airline passengers alleged that Delta 

A main contention in the complaint was that AirTran’s 

response to a question from an analyst, AirTran’s CEO 

had not done so because Delta, AirTran’s largest 

if AirTran would consider such a fee if Delta instituted 

36 

Shortly after this call, Delta instituted a baggage 
37 The plaintiff 

claimed that the analyst call was a pretext for the 
38 A number of other plaintiffs 

brought similar complaints, and the cases were 

amended complaint placing unparalleled weight on 

39

relied on statements made by Delta and AirTran 

statements at industry conferences and in press 
40 Plaintiffs’ monopolization claims under 
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dismissed, but their Section 1 claim alleging an agreement 
41 

Similarly, in Pemiscot Memorial Hospital v. CSL 
Limited,42 the plaintiffs alleged that defendant Baxter 
International used analyst calls to signal CSL that it 

The plaintiffs accused Baxter and CSL of signaling 
each other through analyst calls and cited an example 

from everything we read and all the signals we get, 
there is nothing that says anyone would do that. I 
think people are very consistent in the messages they 
deliver, which are pretty consistent with what we have 
told you today.”43

from analyst calls to support the idea that competitors 
44 Such 

claims exponentially increase the pressure felt by 

Guidelines for Minimizing Antitrust Risk

particular attention to public statements made by 

Know the danger zones. 
statements are those that discuss future prices or 

analysts or the public, the company should prepare a 

It is also best not to announce price increases or 
similar acts during public calls; instead, communicate 

price increases, any announcements about the reasons 
for the increase should be based on the company’s own 
costs, capacity and customer demand—not on those of 

Focus on your own company. 
focus solely on their own company and not presume to 

lead to speculation that the industry has coordinated 

offered for a price increase or change in output should 
be in terms of the company’s own costs and consumer 
demand: it should not, in any way, refer to actions 

45

Many times, it 

about prices, output or costs is aggregated, the 

to this admonition is to disclose what is necessary  

 It is 

announcing conditional or contingent plans, an 
antitrust plaintiff can argue that the announcement is 
nothing more than a signal meant to determine if 

conformance with the announcement, then plaintiffs 

speculation about what may happen in the future, 
-

to discuss the extent to which price increases will 

is doing or might do with respect to price or output, or 
to address rumors of, or plans for, future competitor 
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The best course 

competitor does or does not respond to the company’s 

Much of the 
-

-

can be done is to ensure that the contemporaneous 
-

made without regard to the alleged signal, they will 

public statements and disclosures from competitors, 

this monitoring does not appear to be a means of 
-

Conclusion

may be a fact of life post-Twombly and Iqbal

to follow during analyst calls, companies can poten-

with both the letter and spirit of securities regulations 
u
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